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ACTIO  BEDHIBITORIA 

See  Purchase  and  8alk. 


ADMINISTRATION  OF 
ESTATES. 

See  Law. 

Bxacator  sole  heir  —  Negotiorum 
ffeetor^Private  debt  of  heir—Ezecu- 
Qcm— Interpleader.— The  respondent  was 
Uie  Mole  heir  and  executor  testamentary  of  his 
broUier,  who  died  in  Swaziland  in  Jnlv,  1902 ; 
■a  at  tli&t  date  there  was  no  Master  s  office 
in  Hwaziland,  and  no  piiovision  for  obtaining 
letters  of  adniinistratiou,  the  executor  could 
not  get  his  apjDointnient  confirmed  by  the 
Master  until  December,  1904.  Upon  the 
testator's  death  tlie  respondent  took  charge 
of  two  stores  which  had  belonged  to  the 
deceased,  and  carried  on  the  business  in  his 
owq  name.  In  May,  190o,  certain  goods  in 
the  boHiness  which  iiad  been  purchased  after 
the  teid^Uor's  death  were  attaclied  in  execution 
of  a  judgment  obtained  by  the  appellant 
against  the  respondent  perHouallv  ;  the  latter 
iiitcrpleadud  on  the  ground  tliat  he  was  can-v- 
ing  un  the  business  as  executor,  and  that  tue 


irchased  by  him,  belonged  to 
tlie  estate.  Held,  on  appeal,  tliat  the  re- 
spondent had  earned  on  the  business  as  heir, 
tliat  the  dominium  of  the  estate  vested  in 
him  in  that  capacity,  and  the  goods  were  pro- 
perly attached.    Kekrman  ▼.  Sievari,         677 


ADULTERY. 

See  EviDKNCB  (Divatrt). 
See  Practicb  {Pleading). 


ADVOCATE. 

See  Costs. 

Admission  —  Enriish  barrister  — 
Subsequent  disbar—Political  offence 
—Other  qualifications.— K,  an^  English 
barrister,  an  advocate  of  the  Supreme  Court 
of  the  Cape  Colony  and  of  the  Iiigh  Court  of 
the  late  South  African  Republic,  was  con-, 
victed  in  England  of  an  attempt  to  solicit  to 
commit  the  crime  of  murder  m  respect  of  a 
person  resident  in  the  Transvaal.  At  the  time 
of  his  conviction  K  was  a  burgher  of  the  late 
South  African  Republic  on  parole  in  England, 
and  the  person  whose  nmrder  was  conteni- 
platetl  WHH  a  British  subject  in  the  Transvaal. 
As  a  con.ociiuence  of  his  conviction  K  was  dis- 
iMured  by  the  lieucherH  of  his  Inn  in  England. 
i)n  his  return  to  South  Africa,  after  the  expi- 
ration of  his  sentence  he  rteumed  practice  ay 
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ADVOCATE— ARREST. 


an  advocate  in  the  Sapreme  Cunrt  of  the  Cape 
Colony,  no  objection  being  taken.  He  now 
applied  for  adiuitMion  aB  an  advocate  of  the 
Sapreme  Court  of  the  Transvaal  on  the  gronnd 
that  he  waB  an  advocate  of  the  Hi>;h  Court  of 
the  late  South  African  Republic  and  alao  a 
praotiBing  advocate  in  the  supreme  Court  of 
tlie  Cape  Colony,  and  that  he  nad  never  been 
disbarred  in  either  of  those  courts.  Hdd^ 
tliat  tlie  mere  fact  of  a  criminal  conviction 
did  not  ijMO  facto  disqualify  from  admission 
to  the  Bar  or  the  Side-Bar.  Held^  further, 
that  the  offence  .bein^  political  in  its  nature, 
an(d  not  being  committed  with  any  idea  of 
personal  gain  or  revenge,  the  Court  in  the 
exercise  of  its  discretion  would  adudt  the 
applicant.    Ex  parte  Krause,  221 


ANNEXATION  OP  TERRI- 
TORY. 

See  8£T-0FF  {Bond). 


ANTENUPTIAL  OONTRAOT. 

See  Husband  and  Wife. 


APPEAL. 

See  Costs  {CovmcVs  Feen). 
See  Criminal  Pkockdure. 
See  Magistrate's  Court. 

See  Practice. 
See  PuRCU^vsE  and  Sale. 


ARBITRATION. 

Award— Rule  of  court— Ordinance 
24  of  1904,  sec.  22— Part  of  arbitra- 
tor's finding  made  rule  of  court.— Au 


award  made  under  a  reference  bv  oousent  of 
partiefl  out  of  ooart  can  be  made  a  rule  of 
court  in  terms  of  sec.  22  of  Ordinance  24  of 
1904^  A  deed  of  partnership  provided  that 
any  dispute  between  the  particH  in  regard  to 
any  matter  relating  to  the  partnership  should 
be  referred  to  an  arbitrator  named  therein; 
no  special  powers  were  given  to  the  arbitrator. 
Differences  having  arisen,  three  points  were 
submitted  to  the  arbitrator:  had  the  applicant 
rightly  excluded  the  respondent  from  tne  part- 
nership ;  if  so,  was  the  latter  entitled  to  any 
moneys  ont  of  the  estate ;  and  what  was  the 
true  position  of  the  partnership  accounts.  The 
arbitrator  found  in  favour  of  tlie  applicant  on 
the  first  point;  on  the  second  and  third  he 
made  no  definite  awards,  but  after  statins 
how  certain  effects  should  be  disposed  of  ana 
how  the  profits  and  losses  should  be  shared,  be 
appointed  liquidators  to  draw  up  a  true  state- 
ment of  the  affairs  of  the  partnershiow  Held. 
tliat  the  arbitrator's  directions  on  the  second 
and  third  noints,  being  ultra  vires,  must  be 
set  aside,  out  that  the  finding  on  the  first 
question,  being  senarable  from  the  rest  of 
tlie  award,  should  oe  made  a  rule  of  court 
Maladry  v.  de  Konxng,  528 

Deed  of  submission— ConBtruotion 
of  cpntract.  —  Where  one  paragraph  of  a 
contract  stipulated  tliat  any  submission  to 
arbitration  siiould  be  made  in  terms  of  another 
section  of  the  contract  specially  referred  to, 
tliis  latter  paragraph  must  be  construed  in  its 
entirety  in  order  to  arrive  at  the  proper  mean- 
ing of  the  stipulation.  Celliere  v.  Afruxu^ 
Agricultural  and  Finance  Corporation^  Ltd. 
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Reasons  for  arbitrator's  finding — 
Notes  of  evidence.- Details  of  award 
—Ordinance  24  of  1004L— A  referee  under 
sec.  20  of  Ordinance  24  of  1004  is  not  bound, 
without  special  instructions  and  in  the  absence 
of  a  rule  of  court  on  the  subject,  to  take  notes 
of  the  evidence  or  to  give  reasons  for  his 
finding.  Where  the  question  referred  was 
entirely  one  of  fact,  namely,  the  assessment 
of  the  damages  in  an  action,  and  the  referee 
awarded  a  round  sum  yritliont  deciding  upon 
the  particular  items  of  the  claim,  the  Court 
under  the  circumstances  refused  to  set  aside 
a  judgment  of  tlie  Hi^h  Court  confirming 
hiti  award.  PoHquali  Ctgarette  Co.^  Ltd.,  v. 
Diaconirolae  cCr  Capoopolus.  472 


ARREST. 

Ad  fundandam  Jurisdictionem  — 
Discretion  of  Court— Riffht  of  incola-- 
Jurisdiction  founded  on  arrest  alohe. 

—  All  incoln  of  the  TraiisvHal  i«  entitled  to 
attHch  ad  fttnUamlam  JtwusdictivHein  the  pro- 
perty of  a pcrcgnnmt  locally  situated;  where 


ARREST— BENEFICIAL  OCCUPATION. 


(? 


an  applicant  shows  a  pritnd  Jacit  o;  use  of 
action  the  Coart  has  no  discretion  to  refuse 
an  order  for  such  attachment  Tlie  arrest 
itself  nmier  such  circumstances  foundn  juris- 
Qktion,  and  no  furtlier  tntio  jwisdictionu  need 
he  present.  Leeonite  v.  W.  and  B.  SyndieaU 
of  M€uiaga9ectr,  696 

Ad  ftmdandam  Jurisdiotionem — 
Betom  of  defendant  to  the  country. 
— ^Where  property  helonging  to  a  person  domi- 
ciled ahniad  nan  been  attached  aa/undandam 
jHrisdicHoHem^  the  mere  fact  tliat  such  person 
afterwards  returns  to  the  country  and  expresses 
on  affidavit  his  intention  of  renuunin^  and  he- 
eoming^dohiiciled  within  the  jurisdiction  of  the 
Court,  is  not  sufficient  to  entitle  him  to  have 
the  <vder  of  attachment  set  aside.  Zabowdd 
V.  Wolff,  32 


ASIATICS. 
Sff  Municipality  {BuUdinffn), 


ASSAULT. 
Set  Criminal  PnocKnuRK  {Rohbrry). 


ASSIGNMENT. 

See  Contract  {Co¥ulntct\on), 


ATTACHMENT. 

See  MoRTQAOE  {Bond), 


ATTORNEY. 

See.  Costs  (CotmseVt  Fcc»), 

See  MAUaous  Prosecution  {EHdenrc), 

See  Partnership, 


AUCTIONEER. 
See  Criminal  Procedlhrr  {Food  and  Dntgn), 


BAILOR  AND  BAILEE. 

Cbntraot  to  store  —  Company  — 
Liquidation— Termination  by  uqmda- 
tors  —  Failure  to  remove  ff oods  by 
bailor— Liability  of  parties. —The  de- 
fendant company,  in  consideration  of  certain 
lamp  sums,  undertook  for  an  indefinite  period 
to  receive,  sort,  stack,  store,  forward  and  per- 
form all  other  services  in  connection  with  all 
the  plaintiff  company's  consignments  of  timher. 
On  the  17th  November,  1904,  while  the  con- 
tract was  still  in  force,  the  defendant  company 
was  placed  in  lianidation  by  the  Coart,  and 
on  the '28th  of  that  month  the  liqaidaton> 
notified  to  the  plaintiff  that  they  were  not 
prepared  to  carry  ont  the  agreement,  and  that 
they  would  chai^  for  storage  after  the  date  oi 
winding  np.  The  plaintiff  did  not  remove  the 
timlier  till  the  end  of  Angnst,  1900.  Held, 
that  the  plaintiff  comnany  was  honnd  to  re- 
move the  timber  witnin  a  reasonable  time 
(which  was  fixed  at  three  months)  after  tli€ 
notice ;  that  as  it  had  failed  to  do  so  the 
defendant  was  entitled  to  char}fe  for  storage 
after  the  expiration  of  that  period ;  that  tnc 
defendant  was  liable  for  dama^  for  breach 
of  contract,  but  that  the  plaintiff  eouhi  not  set 
off  such  daiuaffcs  against  the  amoant  due  foT 
Ktorage.  Parker,  Wood  dt  Co.,  Ltd.,  v. 
Lonren^  Marques  Wharf  Co,,  Ltd.  790 


BASE  METALS. 
See  Mines  and  Minrrals. 


BEACONS. 

Sec  Mines  and  Minerals  {OoldLair). 


BENEFICIAL  OCCUPATION. 

Sec  Landlord  and  TeiCA't, 


BKTTING— CHARTER-PARTY. 


BETTING. 

Set  Prizk-Fights. 

Set  Wagering. 


BEZITREOHT. 
See  Mines  and  Minkralh. 


BILLS  OP  LADING. 

Set  Contract  {ConHr^rtion), 


BOND. 

Se4^  Mortgage. 
See  Set-off. 


BOOK-MAKING  ASSOCIATION. 

See  Execution. 


BOXING  CONTESTS. 

See  Prize-Fights. 


BUILDER'S  LIEN. 

i^^'&KCTMENT, 


BUILDING  CONTRACT. 

Cancellation  olause  —  Failure  to 
remedy  defeot  —  Notice  —  Require- 
ments of. — A  clause  in  a  building  contract 
Srovided  that  if  the  contractor  failed  to  pall 
own  or  remove  work  or  materialH  which  the 
architect  hail  certified  in  writing  to  be  defec- 
tive or  not  acconling  to  contraitt  within  five 
days  after  written  notice  ao  to  do  had  been 
given  to  him  by  the  anrhitect,  or  within  Huch 
further  time  hh  might  be  Hpecifie«l  in  the 
notice,  then  the  employer  might  take  the  work 
out  of  the  handH  of  the  contractor,  who  i«honld 
be  liable  for  any  rennlting  damage.  The  em- 
ployer diRcthaiged  the  contractor  and  claimed 
damagen  from  him,  baning  his  right  to  do  no 
on  the  above  clauHe.  The  certificate  and 
notice  relied  on  were  contained  in  a  letter 
from  the  an^hitect  to  the  contractor,  which, 
after  dealing  with  certain  other  mattem,  con- 
tinued a8  folio WH :  '*  I  alfto  notice  that  windows 
built  in  are  not  as  shown  on  drawings,  and 
must  ask  that  they  be  altered  as  pointed  out 
some  time  back.  The  timliers  in  roof  over 
No.  1  bedroom  are  not  as  specified.  Kindly 
attend  to  these  items  and  oblige."  Hela^ 
that  this  did  not  constitute  such  a  certificate 
and  notice  as  was  r^cinired  by  the  contract. 
f//frM  V.  Poffe,  SiS% 


CANCELLATION. 

Srr  BuiLDixp  Contract. 
.SVf  Landlord  and  Tenant  {Lrase). 


CAPITAL. 
Sec  Mines  and  Minerals  [Companff). 


CARRIERS. 

See  Railways. 


CHARTER-PARTY. 

Sec  Contract  (ConMrttetion). 


CHEQUE— COMPANY. 
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CHEQUE. 

See  SeT'OFF  {Bond). 

Notioe  of  dishonour  to  drawer— 
'When  dispensed  with— Irreffolarity 
of  drawers  signature  —  Bills  of  Bz- 
chanife  Proc.,  sec.  48.— E  sued  R  in  the 
niafrUtTHie*A  court  on  a  dishonoured  cheque. 
The  cheque  had  tMice  been  presented  to  the 
Uuik,  ana  h&il  each  time  been  returned  nnpaid 
to  the  holder,  who  wa»  aim  the  drawee.  On 
the  face  of  the  cheoue  appeared  the  wordn 
*'No  account,*'  but  there  wan  no  evidence  to 
flhow  by  whom  they  had  been  written.  R 
pleaded  want  of  notice  of  diahonour ;  E  relied 
upon  Proclamation  11  of  1902,  aec.  48,  sub- 
fiec  2  (r)  (4).  Held,  tliat  since  £  liad  failed 
to  prove  tliat  the  words  "No  account"  hatl 
been  written  bv  the  bank,  the  fact  of  this 
indonenient  did  not  show  that  the  bank  was 
under  no  obligation  to  pay  the  cheque.  The 
name  of  tlie  drawer  was  Richmond,  but  the 
Miniature  on  the  cheque  was  *'  Richmonond." 
Meld,  that  the  variance  of  signature  was  suf- 
ficient to  relieve  the  bank  m  any  obligation 
to  pay  tJie  cheque,  and  therefore  that  notice 
of  dimionour  was  diApen5<ed  with.  RvrnM  v. 
Bickmond.  279 


CLAIMS. 

See   MiNFii  AND  MlNKBALfi. 
See  Practick  (Ptcumtmr  Ar(ion). 


COAL. 
See  Mikes  and  Minerals  {Base  Metals), 


CODICIL. 

See.  Wills, 


COMMISSION. 

See  CWMIKAL  ProcKDURF,, 


COMPANY. 

See  Bailor  and  Bailee. 

Su  Land  {Tranefer). 

See  Landlord  and  Tenant  (Leme). 

See  Mines  and  Minerals. 

Agreement  by  promoters— Articles 
of  association  —  Directors  — Private 
enterprise  —  Sale  of  director's  pro- 
perty to  company— Non-disclosure.— 
A  written  contract  was  entered  into  between 
the  defendant  and  two  others  to  promote  a 
company  to  deal  in  land,  options,  shares  nad 
mining  properties  generally.  It  provided  that 
the  parties  interested  were  to  be  the  pennanent 
directors  of  the  proposed  company,  and  that 
the  defendant  and  one  of  the  other  parties 
should  devote  the  whole  of  their  time  and 
abilities  to  its  business,  and  be  debarred  from 
dealing  in  mining  properties  on  their  own 
Iwlialf.  The  third  party  was  not  similarly 
boiind.  The  company  was  duly  formed.  The 
articles  *  of  association  di<l  not  prohibit  a 
direi^tor  from  contracting  with  the  company, 
nor  make  him  liable  to  render  an  account 
for  any  profitM  realised  by  any  snch  contract ; 
bnt  he  was  to  abstain  from  voting  in  respect 
of  any  such  (contract,  and  the  nature  of  his 
iiitereMt  therein  was  to  be  disclosed.  The 
written  a^^reenxent  was  not  embodied  in  its 
entirety  in  the  articles  of  association,  the 
Htiputation  that  the  two  directors  should 
devote  all  their  time  and  abilities  ib  the 
huMiness  of  the  company  and  be  debarred  from 
dealing  in  mining  propositions  on  their  own 
)  »olialf  being  omittecl.  Su  bsequently  the  direc- 
ti>rs  passed  a  resolution  appointing  the  secre- 
tary of  the  company  managing  director,  with 
IKiwer  to  control  all  the  business  of  the  com- 
}>any.  While  the  affairs  of  the  company  were 
in  this  ]xisition  certain  lapsed  claims  were 
iiflvertisefl  for  sale.  The  companv's  consult- 
ing engineer  suggested  to  one  of  tfie  directors 
that  the  company  should  purchase  the  claims, 
.  though  he  was  not  in  a  position  to  give  de- 
\  tniled  information  with  reganl  to  them.  Thia 
I  proposal  was  not  agreed  to.  One  Carper,  after 
;  an  interview  witfi  the  consulting  engineer, 
purchased  the  claims  and  sold  halt  of  them  to 
the  latter,  and  he  in  turn  sold  half  of  his  in- 
terest to  the  defendant.  Carper  remained  the 
registered  holder  of  the  claims,  and  subse- 
fpiently  sold  the  whole  of  them  to  the  com- 
pany. The  defendant  was  not  present  at  the 
meeting  at  which  the  purchase  of  the  claims 
>x  as  rati  tied  ;  but  he  was  present  at  a  subse- 
quent meeting  when  tjie  suDJect  was  discussed, 
and  he  did  not  disclose  his  interest.  When  it 
l>ecame  known  that  the  defendant  had  an  in- 
terest in  the  claims  he  was  sued  bj  the  com- 
pany for  an  account  of  the  transaction  and  foi 
payment  over  of  his  s!iare  of  the  profits.  Hdd^ 
on  appeal,  that  the  company  was  not  entitled 
to  enforce  the  original  written  agreement  inas- 
much as  it  was  not  a  party  thereto  and  had  not 
ailopted  it.  Held,  further,  that.^t^e  defendant 
was  not  prohibited  from  carrying  on,  on  his 
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COMPANY. 
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own  behalf,  boHinem  of  a  similar  nature  to  tliat 
of  the  company,  provided  hw  doing  so  did  not 
interfere  with  \\\n  ordinary  datie»  as  a  director. 
Heid,  aliM),  that  the  defendant  not  being  in  a 
fiduciary  posiition  as  regards  the  company  at 
the  time  when  he  acqiiirad  the  cUinis,  the  fact 
of  his  selling  them  to  the  company  without  a 
disclosnre  of  his  interest  did  not  render  him 
liable  to  account  for  profita.  African  Claim 
and  Land  Co, ,  Ltd.^  v.  n,  J,  Langermann.   494 

Articles  of  aasooiation—Siirnature— 
Ldquidation— List  of  oontributoriee.— 
L  signeil  the  articles  of  awtoeiation  of  a  com- 
|iany  in  blank  and  authorised  the  secretary  to 
insert  opposite  his  name  such  number  of  shares 
as  might  be  neoensary  in  order  to  obtain  the 
registration  of  the  compan;^.  The  secretary 
acted  on  this  authority.  Liquidation  having 
supervened,  it  wati  contended  that  L  had 
amed  to  accept,  as  portion  of  the  sliares  to 
¥micli  he  subscribed,  certain  vendor  shares  on 
behalf  of  other  persons;  but  there  was  no 
proof  that  the  company  was  a  party  to  this 
af^reement  or  that  L  had  authorised  it  at  the 
time  or  had  ratified  it  subsequently.  There 
was  merely  a  statement  hj  the  secretary  that 
he  intended  the  shares  filled  in  against  L's 
signature  to  lie  assigned  to  certain  vendors, 
although  no  proof  was  adduced  that  the  vendors 
had  authorised  L  to  act  for  them.  Hcld^  on 
appeal,  that  under  the  circumstances  L  was 
rightly  placed  upon  the  list  of  contributorieH 
in  respect  of  all  the  shares  opposite  his  name 
which  remained  unpaid.  Long'ft  Executrix  v. 
The  Liqttidators  of  the  Rottemottnt  (rold  Mining 
Syndicate,  Ltd,  563 

Foreign  liquidation— Assets  in  the 
Transvaal— Application  for  oompul-  : 
scry  liquidation  —  Recognition  of 
fbreiirn  liquidators.  -  A  Cape  company, 
haying  an  oHice  and  movable  assets  in  the 
Transvaal,  was  i»laoed  in  liquidation  in  the 
Cape  Colony.  Sliortly  after  the  appointment 
of  Cape  liquidators  the  appellant  applied  for 
and  obtained  a  rule  niti  tor  the  mrovisional 
liquidation  of  the  company  in  the  Transvaal, 
and  for  the  appointment  of  a  provisional 
liquidator.  On  the  return  day  of  the  rule 
the  li'inidators  Hlio>ve<i  cause  against  it  as 
b^ing  unnecessar}-,  and  suggested  that  they 
should  l»e  appointeii  linuitlators  in  the 
Wansvaal.  The  nile  wa«  dinchargeil.  Hehl, 
on  appeal,  tlutt  under  the  cireuniAtanceM 
it  had  been  rightly  discharged.  Where  a 
foreign  company  under  liquidation  abroad  has 
assets  in  the  Iransvaal,  the  pro^^er  course  is 
for  the  foreign  liquidators  to  apply  to  the 
Court  to  recognise  their  position  and  caiiacity 
in  this  colony.  The  Court  will  deal  with  ea<'li 
snch  application  on  its  own  nieritt* ;  ami  if 
satisfied  that  the  convenient  and  proper  course 
is  to  avoid  a  double  liquidation,  may  in  its 
order  recognising  the  foreign  liquidators  safe- 
guard the  interests  of  local  creditors  by 
directing  security  to  be  given  or  other\i'ise. 
Donaldjion  v.  Bntvth  Sonth  African  Atjthalte 
and  Mannfartnfing  Co,,  Ltd,  753 

Uquidation  —  C3o-liquidators  —  lU- 


health  —  Leave  of  absence — Substi- 
tute.—A  c*onipany  hail  lieen  placed  in  liqui- 
dation, and  three  co- liquidators  appointed. 
After  the  principles  on  which  the  liquidation 
should  proceed  bad  l»een  settled  one  of  the 
liquidators  was  compelle<l  to  leave  the  country 
for  a  definite  period  on  account  of  ill -health. 
Held,  that  under  the  circumstances  it  was 
unnecessary  to  obtiiin  the  permission  of  the 
Court  to  leave,  and  that  it  was  likewise  un- 
necessary to  apply  to  the  Court  to  sanction 
the  appointment  of  a  temporary  liquidator. 
The  Court  empowered  the  two  remaining 
liquidators  to  sign  all  necessary  documents 
in  the  liquidation.     E.r  patic  Hutsik,  ^tOS 

Liquidation — Lease — Cancellation 
by  lessor— Claim  for  rent  and  dama- 
fires  for  holding  over.— lu  tenns  of  a  con- 
tract of  lease  the  rent  was  payable  in  advance, 
and  on  default  of  payment  the  lessor  was 
entitled  to  give  three  months*  notice  of  bis 
intention  to  cancel  should  the  rent  remain 
unpaid.  The  cessionary  of  the  lease  failed  to 
p|ay  rent,  and  the  lessor  gave  the  notice  men- 
tioned above.  Subsequent  to  the  receipt  of 
this  notice,  but  l^efore  any  notice  of  actual 
cancellation  had  been  received,  the  cessionary, 
which  was  a  joint-stock  company,  was  placed 
in  liquidation.  In  an  action  by  the  lessor 
against  the  liquidators  for  cancellation,  eject- 
ment and  damages  for  holding  over,  the  plain- 
tiff alle<^eil  that  the  corporation  was  indebted 
to  him  for  rent  up  to  the  date  of  cancellation, 
and  was  liable  for  use  and  occu})ation  there- 
after. The  <Iefendant<<  applied  under  Rule  35 
to  have  that  paragraph  of  the  dec^laration  and 
the  prayers  relating  to  it  struck  out  as  lieing 
irrelevant,  unnecessary,  premature  and  bad  in 
law.  No  liquidation  account  had  been  filed, 
nor  had  the  plaintiff  proved  his  claim  in  the 
liquidation.  Held,  tliat  under  the  cirenni- 
stances  the  claim  against  the  liquidators  was 
not  premature,  but  tliat  the  amount  fouml  to 
be  (fue  would  have  to  be  proved  in  the  liqui- 
dation. Afrirnn  Agnctdtnrai  and  Finance 
Corporation,  Ltd,,  in  liquidation  v.  ran  der 
Mei'tre,  537 

Promoters— Contract  for  company 
not*  yet-incorporated— Validity  of.— A 
comfiany  cannot  sne  or  be  sued  upon  a  contract* 
made  on  its  liehalf. lief  ore  its  int^rporation,  nor 
can  it  after  incorporation  ratify  or  adopt  such 
a  contnu't.  Lcrotnfe  v.  J  I",  and  D,  Syndicate 
of  Mndagnsrar.  690 

Shares  awarded  in  return  for  ser- 
vices—Proof of  value  of  services  ren- 
dered—Liquidation of  company— List 
of  contributories  — Law  1  of  18M  — 
Second  Volksraad  Resolution,  art. 
866  of  leth  Aufirust,  1803.— The  secretary 
of  a  company  wrote  to  1^,  a  broker,  that  the 
company  had  arranged  that  the  sliares  held 
by  tne  mrectors  and  certain  of  the  sliareholdera 
would  be  dealt  with  through  him  as  he  waa 
the  company's  broker.  L  was  also  reqnesteil 
to  inform  the  secretar]^  of  the  Stoctk  Kxchange 
that  the  company  desireil  its  name  placed  on 
the  share  list,  and  to  communicate  with  tliC 
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eompany  when  this  had  been  arranged.  The 
letter  Nt>oe6ded  :  '"Tlie  directors  have  granted 
yen  100  tally  paid  np  sharee  in  oonidaeration 
of  your  eerviceii  in  thia  direction."  L  admitted 
that  he  did  not  get  the  oompany  placed  on  the 
Stock  Exchanse  list,  as  that  did  not  come 
within  hU  boaineas  an  broker,  and  that  the 
only  eerviees  he  rendered  to  the  company  were 
to  aelidapplieanta  for  shares  to  its  officefi.  The 
company  wms  anhaeqaently  placed  in  liqnida- 
tioa.  JfeM ,  on  appeal,  that  the  issue  of  the 
shaies  to  L  wa^  governed  hy  Uie  temm  of  the 
letter ;  that  they  were  not  protected  hy  the 
terma  oC  the  Volkiiraadhefilnit  of  the  16th 
Animt,  1893 ;  and  that  h  should  he  placed 
oo  the  liat  of  oontribatories  in  respect  of  them. 
Rommmni  Gold  Mining  Syndicate^  Lid,,  ta 
Itgtiufoltoa  V.  Lijuael:  MO 


OOMPENSATIO. 
See  Set-off. 


COMPENSATION. 

See  Lakd  {BegieiraHaH). 

See  Mines  and  Minerals  {Goid  Law). 

See  Ordbbs  in  Counciu 

See  PuBUC  Health. 


OONPISOATION. 
See  Orbrrs  in  Council. 


OGNQUEROa. 
See  Set-off  {Bamt). 


OONSTRUOTION. 

See  Contract. 
See  Insolvency  {Covering  Bond) 

See  PRINaPAL  AND  SURRTY. 


OONTRAOT. 

See  Arbitration. 

See  Bailor  and  Bailee. 

See  Company  {Promoiers}, 

See  Ejectment  {BnUdet'e  Lien). 

See  Partnership  {AUcrntg). 

See  PRiNaPAL  and  Agent. 

See  Provisional  Srntence  {Promieeory 
Note), 

See  Railways. 

Oonstruotion— Law  of  the  flag  — 
Charter-party —Billa  of  lading— in- 
doreement  in  blank— Agency— Pay^ 
ment  of  freight  —  Aeaiffnment  —  An 
agreement  was  entered  into  uy  the  Railway 
I^partment  with  a  ftrnt  at  East  Ix>ndon  for 
the  iinpply  of  timher,  the  vendor  to  paY  in- 
«aranoe  and  freight.  The  timber  was  Hhipped 
from  a  port  in  America,  where  the  charter- 
paity  ana  billn  of  lading  were  signed,  and  duly 
arrived  at  East  London.  The  plaintifls,  who 
were  agentn  for  the  shipowners,  were  also 
appointed  agents  for  the  department  to  receive, 
land  and  forward  the  timber,  and  the  shipping 
docnments  necessary  for  that  purpose  were 
forwarded  to  them  by  the  defendant.  The 
bills  of  lading  were  nlade  to  the  order  of  the 
shipper  or  his  assigns,  he,  or  they,  paying- the 
freight  as  per  ehaiter-party.  The  umber  was 
elemd  hY  the  plaintiffs  on  its  arrival  and  for 
warded  to  the  order  of  the  defendant,  the 
freight  not  being  collected.  The  plaintiffs 
were  sued  in  England  for  damages  by  the 
shipowners.  Thejr  paid  the  amount  claimed 
ana  obtained  cession  from  the  shipowners  of 
their  ri^ts  of  action  in  respect  of  freight. 
The  plaintiffs  now  claimed  tne  freight  upon 
two  ffroonds :  (1)  That,  acting  as  agents  for 
the  defendant,  they  had  made  themselves 
liable  for  the  freight,  and  were  therefore  en- 
titled to  be  reimbursed  by  their  principal  for 
the  amount  they  had  been  compelled  to  pay  ; 
(2)  that  they  bad  seUled  the  action  with  {he 
shipowners  ip  London,  and  taken  cession  of 
their  rights  to  recover  freight  from  the 
defendant.  HM.  that  as  the  plaintiffs  did 
not  hold  the  bills  of  lading  for  value,  but 
merely  as  agents  for  the  defendant,  they  were 
not  personally  liable  lor  the  freight,  ana  there- 
fore nad  no  nght  ti  aetion  against  the  defend- 
ant   Htid,  further,  that  the  defendant  was 
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liable  for  the  freight  to  the  Rlii|)owner8,  aiul 
tliat  the  valiilitv  and  effect  of  thecefwion  must 
lie  decided  b)r  Konian-Dntch  law  ;  that  there- 
fore the  ceHHionaries  could  sue  in  their  own 
name  to  recover  the  debt  assigned  to  them. 
Held,  also,  that  the  payment  made  by  the 
plaintiff's  <lid  not  exting^nish  their  ri^chts  of 
action  under  the  ceKsi<m.  Where  payment  is 
marie  witli  tlie  object,  and  on  the  express 
understanding^,  that  the  claim  which  is  being 
satisfied  shall  be  transferred  to  the  person 
makin<'  the  payment,  the  claim  is  not  extin- 
guished, but  purchased.  Mitchell,  Cottt  d-  Co, 
V.  CinamiMi oner  of  Railway t.  349 

Construction— Monthly  supplies- 
Breach— Tender— Estoppel— MeaiBure 
of  damafires.— A  contract  was  entereil  into 
for  the  supply  for  a  detinite  perioil  of  meat, 
which  the  parties  contemplate<l  was  to  be 
obtained  abroad  and  delivere<1  by  the  seller 
free  on  trucks  at  certain  South  African  sea- 
l>ort.H.  The  scale  of  prices  was  fixed  and  the 
accounts  were  to  be  rendere<l  monthly,  and 
paid  by  a  certain  tlnte  in  the  following  month. 
The  quantities  to  be  taken  were  specifie<l,  and 
it  was  stipulated  that  these  should  constitute 
monthly  supplies.  The  purchaser  failetl  to 
take  the  stipulated  quantity  monthly,  but  the 
vendor  did  not  tender  the  oalance,  nor  atuiert 
his  rights  untQ  shortly  before  the  expiration 
of  the  contract.  Held,  on  appeal,  tiiat  the 
purchaser  was  bound  to  take  the  monthly 
qiiantities  stipnlateil  in  the  contract,  but  that 
the  vendor  was  under  no  obligation  to  make 
a  tender  each  month  of  the  Vialance.  Held, 
further,  that  nnder  the  circumstances  the 
difference  l)etween  the  cost  of  the  goods 
delivered  on  the  trucks  and  the  contract 
price  must  l>e  taken  as  the  measure  of 
damages.     Demiill  v.  Atkins  <t  Co,  282 
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COST  OP  PRODUCTION. 

See  Mines  and  Minerals  {Cmnpany). 


COSTS. 

Set  Criminal  Procedure  {Commisnon). 

See  Insolvency  {TrvHee), 

See  Magistrate's  Court. 

See  Municipality  {Native). 

See  Practice. 

See  Witnesses. 

Claiin  admitted,  but  not  tendered— 
Plea  of  set-off— OounteiMslaim  in  plea 
^Magiatrate'B  court.— AppelUnt  sued 


respondent  for  £8,  4s.  8d.  for  work  done.  The 
latter  admitted  the  amount  claimed,  hut  made 
no  tender.  He  pleaded  there  was  a  debt  due 
to  him  of  £8,  12b.  9d.  for  goods  supplied,  and, 
without  filinj^  a  formal  claim  in  reconven- 
tion, aaked  m  his  plea  for  jud>^ent  for  the 
balance.  The  magistrate  foun^  for  the  plain- 
tiff for  £8,  4r.  8d.  and  for  the  defendant  for 
£2,  188.  9d.,  and  awarded  the  pUuntiff  coeta 
only  up  to  the  date  of  plea.  Held,  on  appeal, 
that  the  plaintitf  was  entitled  to  full  costs. 
Pelser  v.  Lety,  466 

Cdunsers  feels— Appeal— Copies  of 
records  for  the  Court  —  Brieflncr  of 
irrelevant  matter  —Attorney's  oopy 
of  Judgment,  evidence  and  judg[eB 
notes-Law  12  of  ISOO,  sec.  9.^he 
Taxing  Master  allowed  senior  and  junior 
oounsel's  fees  at  twenty  and  fifteen  guineas 
respectiveljr  in  an  apfieal  from  the  High  Court. 
The  issues  involved  were  important,  .and  the 
Court  refused  to  interfere  with  the  decision. 
In  cases  of  appeals  from  the.  High  Court,  sec. 
35  of  IVoclamation  14  of  l'iXl2  requires  the 
Registrar  to  transmit  to  the  Registrar  of  tha 
Supreme  Court  a  oopy  of  the  record.  As  a 
matter  of  convenience  the  Court  desires  to  be 
supplied  \\itli  three  copies.  In  the  abeence  of 
special  provision  it  is  tlie  duty  of  the  Registrar 
of  the  High  Court,  and  not  of  either  of  the 

Sarties,  to  fumisli  such  copies.  The  liqui- 
atorH  of  a  company  applied  to  have  certain 
persons,  of  whom  Ij  was  one,  placed  on  the  list 
of  contributofieM.  The  minutes  of  the  meet- 
ings of  the  company  were  put  in  at  the  hearing. 
The  Court  refused  to  place  L  on  the  list, 
whereupon  the  liquidators  appealed.  Although 
the  minutes  in  no  way  affected  L's  case,  copies 
were  briefed  to  appellants*  counsel.  The  cost 
of  briefing  these  minutes  and  also  pf  an 
attorney's  copy  to  keep  were  chai^ged  between 
party  and  party.  Held,  that  the  chai^ges  must 
Ue  disallowed.  Sec.  9  of  Law  12  of  1899 
entitles  an  attorney  to  obtain  from  the  judge's 
clerk  a  copy  of  the  judgment,  evidence  and 
judge's  notes  upon  payment  of  Is.  per  folio. 
The  attorney's  copy  to  keep  should  be  so 
obtained,  and  he  is  only  entitled  to  charge  for 
it  in  his  bill  of  costs  at  the  above  rate.  Ltssack 
V.  Liquidators  of  the  Rosemount  Gold  Mining 
Syndicate,  Ltd.  654 

Deputy-sheriff—  Taxation  —  Revi- 
sion—Fourteen days*  limit— Law  12 
of  1899,  sec.  17— Kule  67  (c)— Ordi- 
nance 9  of  19Q2,  sec,  6.-Sec.  17  of  Law 
12  of  1899  applies  to  the  taxation  of  deputy- 
sheriffs'  costs  and,  in  the  absence  of  any  rule  of 
court  referred  to  in  sec.  6  of  Ordinance  9  of 
1902,  is  still  in  force.    Daly  v.  Taxing  Master. 


COVERING  BOND. 

See  Insolvency. 
See  Provisional  Sentence. 
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CREDIBILITY. 

See  Criminal  Pkoceduke  {Afqietd), 


CRIMINAL    PROCEDURE. 

See  EviHENfrK. 

Appeal— Credibility  of  witnees  — 
Maglfitrate's  finding'.  —  The  Court  re- 
vemed  the  tincliiif;  of  a  maxv^trate  on  a  <itie9tion 
of  fart  depenrlinji;  upon  the  cretlihility  of  a 
oertain  iiitneAft  where  the  inherent  iniprohabi- 
jitieA  of  the  ntory  toUl  by  him  were  sucJi  as, 
in  Uie  ofitnion  of  the  Court,  shonhl  liave  le<i 
the  niain^trate  to  reject  it.  Dfdnnnpk  v. 
Sex.  1<2» 

Appeal — ^Faulty  indictment— Facts 
diacloaincr  no  statutory  offence  — 
Transport;  of  stock— Proclcdmed  ports 
of  entary— Government  Notice  fl34  of 
1903  —  Proclamation  17  of  1902.  — 
Where  on  an  indictment  the  accus^ed  waH 
cliaiged  under  the  wrou*j:  nection  of  a  ntatute, 
ami  the  factH  disclofted  on  tlie  record  couHti- 
toted  no  offence  under  tlmt  ntatute,  Held^ 
on  afipeal,  that  the  convit'tioTi  uiumC  be 
HanKheil.     Coeizec  v.  Uex,  M 

Appeal  —  Faulty  indictment  — 
Qronnds  of  appeal  —  Public  Health 
Bve-La^TB  — Government  Notice  192 
of  1904  — Conviction  upheld.  — 
Where  on  an  indictment  the  accuMe«l  wan 
ebargeit  witli  contravention  of  a  section  which 
vai  one  of  three  cloHely  related  sections  all 
dealing  with  the  offence,  of  wliich  only  the 
last  imported  the  penalty  attached  to  such 
statntorf  offence,  and  the' accused,  pleading  to 
tlie  merits,  liad  rused  no  objection  in  the 
lower  court  and  had  in  no  way  been  prejudiced 
in  his  defence,  Helilf  on  amteal,  that  such 
objection  conhl  not  be  raise<l  for  the  first  time 
as  a  ;^und  of  appeal,  nor  was  the  irregularity 
of  siiflicient  import  to  wzirrant  the  conviction 
being  quashed.    Dennil  v.  liejr.  100 

Appeal— Ordinance  26  of  1904,  sec. 
35  —  Assaultinff  the  police  in  the 
execution  of  duty  —  Infliction  of 
laahee— Statutory  offence.  —The  abused 
were  inflicted  for  a  statutory  offence  under 
one  n^Uon  of  an  Onlinance,  and  the  magis- 
trate inflicted  a  punishment  only  authorised 
by  another  section  of  the  same  Ordinance, 
with  contravention  of  which  the  accnseil  were 
not  charged.  Hdd^  on  appeal,  that  such 
sentence  was  in  excess  of  the  magistrate's 
jarisdictioii,  and  must  therefore  l>e  reduced  to 
comply  with  the  terms  of  the  section  under 
which  aceuMiHl  were  indicted.  Timmcrman 
and  Others  \\  Rex,  51 


Commission  de  bene  esse,  applica- 
tion for  —  Postponement  to  enable 
copy  of  application  to  be  served  on 
accused's  attorney— Costs  against 
the  Crown  reftised-^Ordinemce  1  of 
1903,  sec.  208. -Where  the  Cnnvn  applie<l 
for  a  coniniLHsion  to  take  the  evid^ce  of  a 
necessary  witness  in  a  criminal  procee<ling,  and 
the  accused  applied  for  jtostponement  on  the 
ground  that  no  cop^'  ol  the  application  Jiad 
l)een  ser\e<l  on  his  attorney,  Held,  that 
though  the  postponement  ought  to  be  grante<l, 
costs  of  the  day  should  not  ne  given  against 
the  Crown.  W*liere  the  Crown  is  aware  that 
the  accuseil  has  eiupio3*e<l  an  attorney,  ser\ice 
of  all  notices  should  lie  efl*ecte<l  on  the  latter 
as  M'cll  as  on  the  client.     Her  v.  Pnffcrson. 

93 

Food  and  dru^rs— Sale  of  tainted 
foodstuff— Notice  to  purchaser— Law 
29  of  1896,  sec.  1.— in  a  prosecution  for 
contravening  sec.  1  of  Law  29  of  1896  by  sell- 
ing tainted  foodstuff  deleterious  for  human 
consumption,  the  fact  that  the  actcused  gave 
the  purclia<«er  notice  of  the  condition  of  the 
article  sohl  does  not  exonerate  him.  To  vxm- 
stitute  an  offence  un<ler  the  said  section  the 
article  sold  must  have  been  deleterious  for 
human  consumption  tv*  well  as  adulterate<l  or 
tainted     IVilwn  and  Wt/rthiagtou  v.  Rejr.    491 

Food  and  dru^— Seller— Tainted 
foodstufib  -Auctioneer— Law  29  of 

1896,  sec.  l.-Ser.  1  of  Law  29  of  189(] 
applies  to  sales  by  auctioneers.  Ilnr-Afon'is 
V.  Rr.r,  4*27 

Gambling  house— Access  o*f  the 
public— Gamin^r  appliances— Law  6 
of  1889,  sec.  3.— To  sustain  a  conviction  for 
(HMitraveniiig  Law  6  of  1S89  b}'  keeping  a  gam- 
bling house,  it  is  sutKcient  to  prove  that  ^he 
house  with  which  the  accuseil  was  connecteil 
was  frequented  by  members  of  the  public,  and 
that  appliances  used  for  gaming  were  found 
on  the  premises.     Iknistein  v.  Rex,  418 

House-breaking  with  intent— Statu- 
tory offence— IncBctment— Particular 
offence  -Ordinance  26  of  1904,  sec. 

5.— In  a  charge  under  sec.  5  of  Ordinance 
26  of  1904,  of  house-breaking  with  intent 
to  commit  an  ofl'ence,  the  indictment  must 
allege  an  intent  to  commit  some  particular 
ofl'ence.     Rex  v.  John  Ctanoi/a,  402 

Immorality  Ordinemce— Ownership 
—  Interpretation  —  Ordinance  46  of 
1903,  sees.  2  and  4  (e).  —  In  onler  to 
justify'  a  conviction  under  sub-sec.  (e)  of  sec.  4 
of  Ordinance  46  of  1903,  for  being  the  owner 
of  premises  let  for  immoral  purposes,  it  is 
sufhcient  to  prove  tlmt  the  accused  exercise<l 
control  over  the  premises.  A  person  who  lets 
a  prot>erty  for  immoral  purposes  falls  within 
the  description  of  "owner"  m  seo.  2. of  Ordi- 
nance 46  of  19it3,  even  thojigh  he  has  not  title 
to  the  property.     Hm^nt  v.  Rex.  22 


19 


CRIMINAL  PROCEDURE. 


20 


Indictment  -  "WilftiUy- -  OijU- 
nanoe  20  of  1902,  sea  6.  —  The  wilful 
neglect  to  pay  taxes  was  by  statute  consti- 
tuted a  cnminal  offenoe.  An  accused  was 
charged  with  having  wxongfullj  and  unlaw- 
fully neglected  to  pay  taxes.  IfeM,  on  appeal, 
that  the  chaise  was  had.  Where  wilfulness 
is  the  essentiiU  element  in  a  criminal  case  its 
existence  must  be  alleged  in  the  indictment 
SamnelMalkato  ▼.  Rex.  5S5 

Indictments  — Two  or  more  ac- 
cused —  Same  class  of  offence,  but 
different  fttcts.— It  is  not  proper  to  charge 
more  than  one  person  in  the  same  indictment 
if  the  ftiots  constituting  the  alleged  ofTence  are 
in  each  case  distinct  and  separate, -eyen  if  tlie 
charge  is  in  respect  of  the  same  oUss  of  ofTence. 
Chiang  Wing^  Leong  Soo  and  Dada  Ota  v. 
Rex.  767 

Licenses  (other  than  liquor)- 
Hawker— TraveUinff  trader— Struc- 
ture on  wheels— Law  17  of  1890,  sec. 
7.— The  holder  of  a  hawker's  license  carried 
on  business  as  a  seneral  dealer  in  a  structure 
on  wheels  which  Bad  remained  in  one  spot  for 
a  period  of  seven  months.  He  had  applied  for^ 
but  had  not  obtained,  a  travelling  trader's 
license.  HM^  on. appeal,  that  the  hawker's 
license  did  not  protect  him,  and  that  he  was 
riffhtly  conyicted  of  trading  as  a  general  dealer 
without  possessing  the  necessary  license  en- 
titling him  to  do  so.    Solomon  y.  Rex,        216 

Maffistrate's  court  — Appeal— Im- 
moralitjr  Ordinance— Contravention 
of  sec.  20  (a)  of  Ordinance  46  of  1903. 
— ^The  words  of  sec.  20  (a)  of  Ordinance  46  of 
1903,  "  any  person  who  entices  or  solicits  to 
the  commission  of  an  immoral  act,"  cover  acts 
cl  solicitation  to  immorality  in  a  private  as 
well  as  a  public  place.   ChUienberg  v.  Rex,  *2ffl 

Medical  laws— Unqualified  nerson 
—Acts  speciallybelonimiff  to  the  call- 
ixus  of  medical  practitioner- Ordin- 
ance20of  lOOi^  sec.  39.— In  a  prosecution 
under  sec  39  of  Ordinance  29  of  1904  for  per- 
forming such  acts  as  specially  belong  to  the 
calling  of  a  medical  practitioner,  to  render  the 
accused  liable  the  acts  alleged  must  have  been 
performed  for  remuneratiou.  Where  the  ac- 
cused inquired  into  the  cause  of  a  patient's 
illness,  gave  him  advice  as  to  treatment,  pre- 
scribed remedies  and  received  money  from  nim 
without  any  special  charge  for  tne  advice, 
Hdd^  on  apoeal,  that  under  the  circumstances 
the  advice  formed  a  substantial  nart  of  the 
whole  transaction,  and  the  accused  was  rightly 
convicted.    Chrtetie'w  Rex.  59ft 

Money  fbund  upon  accused's  person 
at  time  of  arrest.— Applicants,  who  were 
awaiting  trial  upon  a  charge  of  theft  of  money, 
applied  to  the  Court  for  portion  of  the  money 
found  upon  them  at  the  moment  of  anrest,  to 
be  returned  to  them  for  the  purposes  of  their 
def enee  at  the  trial  ifeM,  that  under  the  cir- 
eumstanees  the  sum  of  £S0  should  be  returned 
to  the  applioants  for  the  said  purpose.  MeLeod 
and  Bawd  v.  Tranevaai  OovemmetU.  299 


Murder  —  Dyinir  declaration.  —  An 
injured  man,  who  nad  received  a  severe  wound, 
said  shortly  afterwards,  "Don't  bother  me,  I 
am  dying,  and  then  made  a  statement  Three 
days  later  his  condition  became  worse,  and  tlie 
msgiitrate  and  district  surgeon  were  sent  for. 
In  answer  to  questions  put  to  him  by  them  he 
said  that  he  cud  not  know  whether  he  would 
die  or  not,  and  tiien  made  a  second  statement. 
He  was  then  seized  with  a  paroxysm  of  pain, 
after  which  the  magistrate  asked  him  if  he 
thought  he  was  dying,  to  which  he  replied,  "  I 
shalfbe  dead  in  three  hours  ; "  he  then  made 
a  thiitl  statement  to  the  effect  that  what  he 
had  previouidy  said  was  true.  He  died  a  few 
minutes  i^terwards.  The  questions  put  to  the 
wounded  man  were  not  recorded,  neid^  that 
his  statements  were  admissible  as  dyiqg  decla- 
rations. HM^  further,  that  as  the  questions 
put  were  apparently  proper  questions,  the  fact 
that  they  were  not  recoraed  did  not  invalidate 
declarations  otherwise  admissible.  Rex  t. 
Abd^  and  Others.  119 

Natives— Non-Mjrment  of  hut-tax 
— Wilftd  neffleot— Ordinance  20  of 
19(XL  sec.  6.— A  native  was  ehaised  with 
a  contravention  of  Ordinance  20  of  1902,  see. 
5,  by  wilfully  n^lecting  to  pay  his  hut-tax. 
He  pleaded  guilty,  and  evidence  was  led  to  the 
effect  that  he  had  failed  to  pay  his  tax  after 
due  warning,  and  had  not  claimed  exempt&oii. 
Held^  that  the  plea  of  guilty  did  not  remove 
from  the  Crown  the  onus  of  nroving  that  the 
neglect  was  irilful^  Held,  further*  that  the 
evidence  and  plea  xaken  together  were  suffi- 
cient to  justify  the  conviction.  Rex  v.  Mgovu 
Dhlamini.  8S1 

New  trial  — Periurv  of  witness— 
Remittal  of  record— Ordinance  12  of 
lOOi,  sea  6.- Applicant,  who  had  been  oon- 
victed  in  a  magistrate's  court  of  theft,  applied 
for  a  new  trial  or  tliat  the  case  mi^t  be  re- 
mitted for  further  evidence,  and  ruled  upon 
an  affidavit  by  an  accomplice  confessing  that 
he  had  committed  the  crime  and  had  given 
false  evidence  against  the  applicant  at  the 
trial.  There  was  also  an  appou  on  the  merits. 
Held,  that  even  if  the  Court  had  power  to 
order  a  new  trial,  the  circumstances  ci  the  case 
did  not  entitle  the  applicant  to  fudi  an  ortler. 
Heid,  further,  that  sec  5  of  Ordinance  12  of 
1904  did  not  empower  the  Court  to  remit  the 
case  on  a  ground  outside  the  record.  Sohmom 
V.  Rex.  711 

Persons  emploTed  in  a  mine— Drill- 
ing into  pluanred  holes— Absence  of 
dynamite— Act  likebr  to  cause  C 


-Ordinance  64  of  1908,  sec.  Tl— 
Regulations — Indictment —Infbrma- 
lity.— The  accused,  who  were  Chinamen  em- 
ployed iiv amine,  removed  a  plug  from  an  old 
hole  and  proceeded  to  drill  there.  They  were 
charged  with  contravening  sec  11  cf  Ordi- 
nance 54  of  1903.  The  mdictment  alleged 
that  the  act  was  done  wilfully  and  conti^ 
to  the  section,  and  that  the  aociTsed  Imd 
wrongfully  and  unlawfully  endangwed  the 
lives  of  others.    Sec.  U  provided  that  to  oon- 
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ititate  the  offnoe  the  act  should  be  one  likely 
(o  wwiiinger  the  safety  or  oanse  serious  yer- 
Hnai  injury  to  an^  penon.    No  exoeption 
vu  takea  to  the  indictiueDt  in  the  magis- 
tnWe  ooiurt,  and  the  defence  was  merely  a 
denial  of  the  drtlliiig.    There  was  no  dyna- 
mite in  the  hole;  hat  this  fact  was  not  known 
to  the  aeenaed  at  the  time.    Beld^  on  review, 
that  the  aoeoaed  had  contravened  the  section. 
HM^  further   (Cublewis,   J.,    di$9entiente)t 
that,  inaaniaeh  as  there  mis^t  have  been 
dynamite  in  the  hole,  the  drflling  into  such 
hole  waa  an  act  likely  to  oanse  danger.    Held, 
futher,  that  under  the  circumstances,  and 
as  the  faeta  proved  showed  that  the  accused 
had  committed  the  crime  under  the  section 
the  indictment,   though  informal, 
r  he  upheld.     Where  rM;nIation8  have 
framed  under  a  criminal  section  of  an 
Ordinance  snch  regulations  do  not  repeal  the 
■eotion,  and  the  Crown  has  the  right  to  choose 
wfarther  it  will  indict  under  that  section  or 
under  the  regulations.    Bex  v.    Wang  Yung 
Skim  €tmd  An  Tit  TaL  807 

Practioe—-Applioation8.— Applications 
essentially  connected  with  criminal  procedure 
should  he  made  to  the  full  Court,  and  not  in 
Caiambem.  MeLeod  ctnd  Baird  v.  Transvaal 
GavenmetU.  299 

PMviooB  conTiotion  —  Pexjury  — 
Svidanoe  of  aoeoaed  on  his  own 
behalf — Oro80-ezamination  —  Oredi- 
hiUtf  —  Proolaxnation  16  of  1902, 
seo.  11  (d).'-The  prisoner  was  chained  with 
foigeiy  and  fraud  m  that  he  obtained  from 
the  complainant  a  document  signed  in  blank, 
pvnportang  to  be  a  receipt  for  ooods  bought, 
which  he  subsequently  altered  into  a  pro- 
ndsMxy  note.  In  giving  evidence  cm  his  own 
behalf  the  accused  depoSsd  that  the  document 
was  not  given  as  a  receipt  for  goods  bought, 
hut  lor  money  lent ;  and  swore  that  the  com- 
plamant  had  perjured  himself  when  he  stated 
that  no  moaej  was  lent  to  him.  The  Crown 
under  these  circumstances  proposed  to  ask  the 
prisoner  whether  he  had  been  previously  con- 
victed. Held,  that  having  regard  to  Procla- 
mation (Transvaal)  16  of  1902,  sec  11,  sub-sec 
{di,  this  question  could  not  be  put.  Bex  v. 
Almond,  14 

Railway  traTellinfir—Ordinanoe  60 
of  1908,  aeo.  23.— No  criminal  penalty  is 
attached  to  a  contravention  of  sec.  23  of 
Ordinance  00  of  1903,  which  prohibits  any 
psncm  from  entering  a  railway  carriage  for  the 
purpose  <rf  travelling  without  a  proper  ticket 
and  without  the  permission  of  a  railway  ser- 
▼ant.    Bex  v.  MaUbula.  710 

Beview—Maeistrate's  oourt— Oross 
irreiriiiarity  in  lower  oourt— Oonvio- 
tion  qnaahed. — Where,  during  a  criminal 
trial  in  a  magistrate's  court,  the  accused  gave 
evidence  in  his  own  ddence,  and  the  mamstrate 
adjourned  the  hearing  in  order  "  to  alTow  the 
Ckmrt  to  make  inqmries  from  the  magistrate 
of  a  dii^rict  in  Cape  Colony  as  to  the  truth  of 
aocased's  statements,"  and  upon  the  arrival  of 


a  report  from  the  last-named  magistrate  the 
accused  was  convicted.  Held,  that  the  pro- 
ceeding was  a  gross  irreffularity,  and  that  the 
conviction  must  be  quauied.    Bexw  Kruger, 

139 

Review— Magiatrate's  oourt— Ordi- 
nanoe  26  of  1004^  aeo.  8— Houae-break- 
inff  with  intent  to  oommit  an  offenoe 
and  theft-Oontinuona  tranaaotiona. 
— Where  an  accused  was  chaiged  in  the  magi- 
strate's court  on  two  counts,  (1)  with  house- 
breaking with  intent  to  commit  an  offence  in 
contravention  of  sec  8  of  Ordinance  26  of 
1904,  and  (2)  with  theft,  and  was  found  guilty 
and  separately  sentenced  on  each  count  of  the 
indictment,  neld,  that  the  two  acts  were  not 
separate  and  distinct  offences,  but  were  parts 
of  one  continuous  criminal  transaction.  Con- 
viction on  the  first  count  set  aside  Bex  v. 
Sabuyi.  170 

BeTriew— MaateiB  and  Servanta  Aot 
—Law  13  of  1880  —  Intimidation  of 
fellow -servanta  —  Persuasion  not 
oonstitutinff  intimidation  or  threata. 
— Where  a  servant  told  his  fellow-servants 
not  to  return  to  their  work,  but  uttered  no 
definite  threats  and  ^uployed  no  physical 
means  to  prevent  them  rrom  working.  Held, 
that  such  advice  conld  not  be  regarded  as  a 
threat,  nor,  on  the  facts  of  the  case,  could  the 
servant's  action  be  treated  as  an  offence 
within  the  meaning  of  sec  1,  ch.  7,  of  Law  13 
of  1880.    Bex  v.  Jacob.  88 

Bobbery  —  Assault  —  Maeistrate'a 
oourt— Ordinanoe  1  of  1908,  seo.  184. 
—A  magistrate  has  power  under  Ordinance  1 
of  1903,  sec  134,  to  convict  of  common  assault 
a  person  indicted  for  robbeiy.  Hurlihy  v. 
Bex:  19 

Theft  by  meana  of  false  pretenoes  — 
Sale  of  goods— Suspensive  condition 
—Colour  of  right.  —  M  bought  certain 
animals  under  a  written  agreement,  one  of 
the  conditions  of  which  was  Uiat  the  property 
in  the  animals  sold  should  remain  vested  in 
the  seller  until  they  had  been  paid  for  in  fnlL 
Before  final  payment  had  been  made  M  sold 
certain  of  the  animals,  representing  them  as 
his  property,  and  appropriated  the  money  to 
his  own  use  Held,  on  appeal,  tliat  M  was 
rightly  convicted  of  theft  of  the  purohase- 
money  by  means  of  false  pretences,  van  der 
Merwe  v.  Bex,  1 

Wilftd  omission— Ordinance  54 
of  1003,  seo.  11.— By  sec  11  of  Ordinance 
54  of  19013  it  is  an  offence  for  those  employed 
in  or  about  a  mine  "  to  do  any  act  or  make 
any  omission  likely  to  endanger  the  safety  or 
cause  serious  personal  injuiy  to  any  person, 
and  which  act  or  omission  was  committed  or 
made  wilfully  by  the  personal  ddault  or  neg- 
ligence of  the  person  accused."  Held,  that 
to  justify  a  conviction  for  a  wilful  omission 
under  the  section  it  must  be  shown  that  the 
accused  knew  his  duty,  and  that  he  deliberately 
failed  to  perform  it.    Owene  v.  Bex.  ^ 
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CROWN— EJECTMENT. 
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OftOWN. 

See  CKlMiNia  PROCLUUKK  {Couwtission), 


tlic  rc^Hter  tiiUHt  in  tho  alnenoe  of  pruuf  to 
tlie'coutniry  b«  takon  ati  correct,  and  a|ipliciuit 
wHis  entitleil  ta  liave  the  bond  regintereil. 
Houghton  V.  Hegiatmr  g/DeetU,  448 


CURATOR  BONIS. 

Sec  LUNACV. 


DEILIVERY. 
Ste  J4IQU0U  Laws. 


DAMAGES. 

Sec  Company  {Liquidation^ 

See  Contract  (Contftntetion), 

See  Municipality  {Dtdi/  to  rcjHiir). 

See  Purchase  and  Sale. 

See  Trespass  (Negligence), 


DEBENTURES. 
Sec  Mines  akd  Minerals  {CoMjHinij), 


DEEDS  OPPIOE. 

Mortfiragre  bond— Woman  married 
out  of  eommunity  —  Matrimonial 
domicile  —  Post-nuptial  contraot.  — 
The  applicant,  a  married  woman  owning  ini- 
liiuvable  property  in  the  TranNvaa],  whicJi  waH 
registereii  in  her  name  an  married  out  of  com- 
munity, passed  a  bond  over  the  property  and 
tendered  it  for  regiMtration.  The  Registrar  of 
DeedH  refuHcd  to  register  without  an  order  of 
court,  on  the  /ground  that  the  applicAnt'^  claim 
to  be  regarded  as  married  out  of  community 
depended  U)K>n  a  post-imptial  (routiuct  executed 
in  accordance  with  the  law  of  Natal,  which  was 
her  matrimonial  domicile,  and  that  the  effect 
of  registering  a  lM>nd  deMrribiiis  applicant  as 
marrie<l  out  of  connuunity  would  be  to  register 
and  re(?o^nise  a  post-nuptial  contract,  //^/rf, 
that  while  the  property  stooil  registered  in 
applicant's  name  as  uiarried  out  of  community 


DrsrOBOB. 

See  EvipENCE. 
Sec  Husband  and  Wife. 
Sec  Praci'ICE  (Pleadiug), 


DOMINIUM. 

See  Mines  and  Minerals  {Bwie  MeiaU), 

See  Municipality  {Sateable  Proyerty). 


DYING  DECLARATION. 

See  Criminal  Procedure  {Murder), 


EJECTMENT. 

Svc  Landlord  and  Tenant. 

Sec  Mines  and  Minerals  {Gold), 

Builder's  lien  —  Jus  retentionis  — 
Privity  of  contract  — Lessor  and 
lessee.— Where  the  lessee  of  certain  preniif<QH 
destroyed  by  tiro  had  contracUxl  with  a  buildfsr 
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for  the  roBtontioii  of  the  property,  Hdd,  that 
the  eontcactor  ooald  not  mainiiiiii  a/i»  rtUn- 
iioma  against  the  owner  Mid  lessor  of  «och 
property.    GiUmgkam  v.  Harris  di  Morgan. 

94 


ELEOnONS. 

Municipal— Qualiflcation  of  Toter— 
Owner— wife  married  in  community 
-Ordinance  38  of  1903,  sec.  11.— Only 
the  registered  owner  of  property  is  entitled  to 
a  vote  as  owner  under  sec.  11  of  Ordinance  38 
of  19(l3w  A  woman  married  in  oommnnity 
cannot  claim  to  be  enrolled  as  a  voter  in  ro- 
spect  of  property  res;istered  in  her  hnsband's 
name,  de  Wei  v.  ifutiieipal  Council  of  Pretoria. 

666 

White  person— Ehiropean  descent 
—Appearance— Ordinance  38  of  1903, 
sec  11.— The  word  "white"  as  used  in  sec 
11  of  the  Municipalities  Elections  Ordinance, 
19(13,  is  substantially  equivalent  to  "of  Euro- 
pean descent"  In  deciding  whether  an  appli- 
cant is  a  white  person  for  Uie  purposes  of  that 
section,  the  Court  will  take  into  consideration, 
as  an  important  element  in  the  case,  tlie 
personal  appearance  of  the  applicant  W.  P. 
Swtsrts,  A.  Swarts  and  D.  Appel  v.  Pretoria 
Tottn  Council.  621 


EMPLOYER'S  LIABILITY. 
See  Master  and  Servant. 


ESTOPPEL. 

See  Contract  (Construction). 

See  Minks  and  Minerals  {Gvid). 

See  Practice  {Judgment  by  default). 


EVIDENOE. 

See.  Criminal  Procedure. 

See  Malicious  Prosecution. 

Gnminal  prooedure— Admission  of 
Btatement  made  by  complainant  to 
third  person.— The  accused  was  charged 


with  8olioitin|[  a  married  woman  to  the  com- 
mission of  an  immoral  act  in  contravention  of 
the  statute,  and  the  magistrate  admitted  as 
evidence,  in  corroboration  of  the  woman's  storjr, 
a  complaint  ni^e  by  her  to  her  husband  nearly 
twenty-four  hours  after  the  offence  took  place. 
Held,  that  such  evidence  was  wrongly  ad- 
mitted, and  the  conviction  must  be  set  aside. 
Guttenberg  ▼.  Bex.  207 

Divorce  —  Adultery  —  Rape  —  Com- 

Elaint  by  the  woman  assaulted  to 
er  husband  —  Admissibility.  —  The 
plaintiff  (a  married  woman)  sued  for  divorce 
on  the  eround  of  adulterr.  The  woman  wiUi 
whom  the  adultery  was  alleged  was  called  for 
the  plaintiff,  and  testified  to  the  defendant 
having  committed  a  rape  upon  her.  Her  hus- 
band was  thereupon  called  to  prove  tliat  his 
wife  liad  reported  tJie  matter  to  him  shortly 
after  the  assault  had  been  oomndtted.  Hela, 
that  his  evidence  was  admissible.     Voe  v.  Vos, 

553 


EXCEPTION. 

Sec  Insolvency  {In^folccnt). 

See  Maoistratk's  Court  {Summofui). 

See  Water. 


EXECUTION. 

See  Administration  of  Estates. 

See  Mortgagk  {Bond). 

See  Provisional  Sentence  {PromissotyNi  te). 

Debtoi^s  rights  in  a  book-making 
association— Rules  of  the  association. 
— The  rules  of  a  book-making  asKOciation  nro- 
vidod  that  when  a  book -making  member  lost 
his  memberdiip  his  rights  should  be  put  up 
for  sale  by  auction,  and  tlie  proceeds  dealt 
with  as  follows:  "After  de<lncting  certain 
expenses  the  balance  was  to  be  uh^  to  pay 
any  debts  due  by  the  member  to  the  associa- 
tion ;  from  the  balance  then  remaining  were 
to  be  paid  the  book-making  liabilities  of  the 
member,  and  the  balance,  if  any,  was  to  go  to 
the  member  or  his  legal  personal  representa- 
tive. A  book- making  member  made  default, 
and  his  rights  were  sold  under  the  nilcs.  The 
holders  of  certain  promissory  notes  «igne<l  by 
the  member  obtained  an  interdict  in  the 
magistrate's  court  restraining  the  counuittee 
of  Uie  asHOciatiou  from  parting  with  the  nro- 
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teXECUnON— HBIB. 
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ceeds  of  his  rights  pending  action  on  the  notes. 
Judgment  was  sabsequently  obtained,  and  a 
writ  issued  to  which  there  wtji  a  letorn  of 
niUla  bona.  Amplication  was  then  made  for 
an  order  attacluns  j>roceeds  in  the  hands  of 
the  committee  snnicient  to  satisfy  the  judg- 
ment and  costs,  ffeld,  on  appeal,  that  the 
defaulting  book-maker's  rixht  to  the  proceeds 
of  the  sale  was  subject  to  tne  provisions  of  tiie 
rules  of  tlie  association,  and  tliat  a  judgment 
creditor  could  only  execute  on  the  lialance,  if 
any,  due  to  sudi  member  under  the  rules. 
2'he  South  African  Tattet-MlTg  Subueriytion 
Jiooms  V.  Myet's  Brothers.  769 


EXECUTOR. 

;  Administration  of  Estatks. 


FIDEI-COMMISSUM. 

See  Wills. 


GAMBLING  HOUSE. 

See  Cbiminal  Procedubk. 


GOLD  LAW. 

See  Mines  and  Minerals. 
See  PRA^ICE  {Pretnature  Action). 


GOVERNMENT. 
See  Set-off  {Bond). 


PIRE-OLAY. 

See  Mines  and  Miner^vls. 


GOVERNMENT  NOTICES. 

Government  Notice  420  of  1904.  See  Jchan- 
nenhurg  Market  Concession  and  Building  Co.^ 
Ltd ,  V.  The  Band  Plague  Committee.  406 


GRASS  FIRE. 

See  Trespass. 


FOREIGN  ADMINISTRATION. 

See  Law. 


FOREIGN  LIQUIDATION. 

See  Company. 


GUARANTEE. 
See  Principal  and  Surety. 


HEIR. 

See  Administration  of  Estates. 


fllREJPURCHASfi—lUSOLVENCY. 
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mBB-PUROHASE. 
Se$  Landlord  and  Tenant  {Lease).- 


HUSBAND  AND  WIFE. 

See  ELKcnoNS  {Municipal), 

See  Evidence  {Divorce). 

See  Lunacy. 

See  Practice  {Pleading). 

Antenuptial  oontraot  —  Registra- 
tion after  nuuriaffe— ^Wife  a  muior— 
Interests  of  cremtors  proteoted.— 
Where  the  intention  of  the  parties  to  be 
married  hy  antennptial  contract  was  fully 
proved,  and  immediate  steps  were  taken  after 
themarriai^e  to  remedy  the  omission,  the  Conrt, 
IB  consideration  of  the  special  circnmstances 
of  the  case,  granted  leave  for  the  registration 
of  a  contract  lifter  marriage  without  prejudice 
to  the  rights  of  any  creditors  whose  claims 
existed  prior  to  the  registration.  Ex  parte 
WeiUandWelU.  54 

DiToroe— Malicious  desertion— 
Beftasal  of  marital  privileges.— A  wife 
deliberately  and  finally  and  without  good 
reason  denied  her  husband  marital  privileges, 
though  «he  continued  to  reside  in  nis  house. 
Heial  that  the  husband  was  entitled  to  a 
decree  for  restitution  of  ooniugal  rights  on 
the  ground  of  malicious  desertion. 


Brawn. 


Brown  ▼. 
415 


HUT  TAX. 
See  Criminal  Pbockdure  {Natives). 


HYPOTHEC. 

See  Landlord  and  Tenant. 


ILLEQAL  AGREEMENT. 
J^  Witnesses. 


IMPROVEMENTS. 

See  Land  {Registration). 


INDICTMENT. 

See  Criminal  Pbockduke. 


INSOLVENCY. 

See  Land  {lUgisiration). 

OoTering  bond— Oonstrootion  — 
Interest—Referenoe— Law  13  of  1806, 
sec.  70. — A  mortgage  bond  securing  interest 
as  well  as  capital  entitles  the  mortgagee,  in 
the  event  of  toe  mortgagor's  insolvency,  to  a 
preference  for  interest  accruing  due  between 
the  date  of  sequestration  and  tne  date  of  pay- 
ment. A  ooverinff  bond  passed  by  B  to  tne 
N  bank  containea  inter  alia  the  following 
provision :  B  acknowledsed  himself  indebted 
to  the  bank  in  the  sum  of  £10,000  arising  from 
money  advanced  or  to  be  advanced,  &c.,  Ac, 
.  .  .  and  generally  for  his  liabilities  direct  or 
indirect  .  .  .  including  interest,  discount  and 
oommiBsion,  which  aforesaid  sum  of  £10,000 
or  any  lesser  sum  owins  and  payable  under 
the  bond  B  bound  himself  to  pay  to  the  bank 
together  with  interest  at  8  per  cent,  per  annum 
on  any  amount  that  might  from  time  to  time 
be  found  owinff  by  the  mortgagor  to  the  mort- 
gagee on  overara^Ti  current  account  payable 
monthly  on  the  last  dav  of  each  month,  such 
intorest  to  be  calculated  and  caj^italised 
monthly.  All  such  payments  of  capital  and 
interest  to  be  made  as  follows :  amounts  owing 
on  bills  of  exchange  or  suclilike  on  the  due 
dates  thereof  or  on  notice  of  non-payment  or 
at  the  expiration  of  any  period  granted  for  the 
renewal  thereof,  amounts  owing  on  overdrawn 
current  accounts  or  any  other  account  what- 
soever on  demand  together  with  such  interest 
as  may  be  owing  thereon.  HtUd,  that  the 
bond  covered  a  capital  amount  up  to  £10,000, 
and  also  covered  interest  at  8  pear  cent  on  any 
overdrawn  current  account  forming  part  of  the 
said  amount,  and  interest  at  the  l^gal  rate  on 
oUier  liabilities  also  forming  part  of  such 
amount.  B  became  insolvent  and  tlie  bank 
proved  on  his  estate  for  £11,100,  16s.  2d., 
being  balance  of  overdrawn  current  account, 
and  also^or  £2500,  being  on  a  bill  of  exchange 
not  figuring  in  current  account.  The  trustee 
awarded  the  bank  the  sum  of  £10,825.  Interest 
(at  8  per  cent,  on  £11,100,  16s,  2d.  and  at  6 
per  cent,  on  £2500)  between  the  date  of  seques- 
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tration  aiid  the  date  of  dLtttribntion  amonnted 
to  more  tlian  £825.  Held,  that  the  tnistee'H 
award  was  correct  Rooth  A  WesseU  v. 
Benjamin's  Trustee  and  the  Natal  Bank^  Ltd. 
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Insolvent  —  Locus  standi  —  Insol- 
vent's residuary  interest  in  the  estate 
—Exceptions— Practice.— The  act  of  in- 
solvency does  not  divest  the  insolvent  of  his 
persona  ;  he  retains  an  interest  in  the  due  ad- 
ministration of  his  estate.  If  a  trustee  in 
insolvency  refuses  to  institute  an  action  to 
recover  property  which  in  the  opinion  of  the 
insolvent  shoufd  belong  to  the  estate,  it  is 
competent  for  the  insolvent  to  sue  himself, 
joining  the  trustee  as  co-defendant.  The 
Court  will  not  compel  the  insolvent  to  obtain 
leave  from  the  Court  before  »<uing  in  such  an 
action.  Mears  v.  Missik,  Mackenzie,  N.O., 
and  Mears*  Trustee.  303 

Provisional  sequestration  —  Rule 
nisi  discharsred— Discretion  of  Court 

—  Claim  for  work  done  — Law  13  of 
1895.  sec.  7.— The  respondent  committed  an 
act  of  insolvency,  and  tne  appellants  obtained 
a  provisional  order  of  sequestration  a^inst 
him.  On  the  return  day  of  the  rule  it  ap- 
peared that  the  only  asset  in  the  estate  was  a 
claim  against  one  P  for  work  done ;  the 
amount  of  this  claim  exceeded  the  total  lia- 
bilities by  £*iUO.  Under  the  circumstances 
the  Court  discharged  the  rule.  Held,  on 
appeal,  that  the  fact  that  an  act  of  insolvency 
had  been  committed  did  u(»t  take  away  from 
the  Court  the  discretion  «^iven  to  it  liy  sec.  I 
7  of  Law  13  of  1895.  Held,  further,  that  the 
rule  nisi  had  been  rightly  discharged.  Bloxam  I 
and  Others  v.  Green.  333  ! 

t 
Resolution  by  majority  of  creditors  ! 

—  Preferent  creditors— Law  13  of 
1895  sec.  93. — A  resolution  was  {lassed 
by  a  majority  at  a  meeting  of  creditors 
in  an  insolvent  estate,  authorising  the  trustee 
to  sell  certain  mortgagetl  property  belong- 
ing to  the  estate  at  a  reserve  price,  pro- 
vided that,  if  that  sum  were  not  obtained 
within  twelve  months,  the  trustee  should 
submit  the  matter  to  a  special  meeting  of 
creditors.  This  resolution  was  opposeci  by 
the  preferent  creilitors,  who  held  a  bond  over 
tiie  property  in  question.  On  application  by 
tlieni  the  Court  set  aside  the  resolution.  Natal 
Bank,  Ltd.,  v.  Benjamin's  Trustee.  202 

Trustee— Neglect  to  file  account- 
Law  13  of  1896,  sec.  114— Costs. -A 

trustee  in  insolvency  hail  neglected  to  tile  an  ac- 
count uf  liis  adnuiiiMtration,  thoui^h  repeatedly 
requested  to  do  so  by  the  Master  oftlie  Supreme 
Court.  The  six  inouthM  allowed  by  sec.  114 
of  Law  13  of  1895  hml  elapsed,  and  no  ex- 
tension hud  l)een  applied  for.  At  the  inMtance 
of  the  Master,  on  notice  to  the  trustee,  th.e 
Court  onlerefl  the  latter  to  lile  a  liquidation 
and  distribution  account  within  a  specified 
time,  and  to  pay  the  costs  dc  bonis  prooriis. 
Master  of  the  Supreme  Court  \^  HealiclCs 
Trustee.  149 


Voluntary  surrender— Liquidation 
and  distribution  account  never  filed 
—Trustee  absent  flrom  the  country- 
Due  notice -Sequestration  set  aside. 
— In  May,  1899,  S  the  insolvent  voluntarily 
surrendered  his  estate,  which  was  placed  under 
sequestration  bv  the  late  High  Court.  All 
the  provisions  of  the  Insolvency  Law  had  been 
coniplisd  with,  when  in  1905  it  was  discovered 
that  the  trustee  had  left  the  country  per- 
nianentljr  without  filing  a  liauidation  and 
distribution  account.  With  the  consent  of 
all  the  proved  creditors  in  the  estate  the 
order  of  sequestration  was  set  aside.  Ex 
parte  Schlyer.  155 

Voluntary  surrender— Notice— As- 
sets exceedinfir  liabilities— Postpone- 
ment.—The  Court  refused  postponement  of 
an  application  for  voluntary  surrender  when 
it  was  patent,  owing  to  the  fact  that  the 
schedules  showed  the  assets  to  exceed  greatly 
the  liabilities,  that  the  application  could  not 
lie  granted,  and"  when  the  effect  of  the  post- 
ponement would  nierelv  be  to  allow  the  debtor 
to  retain  control  over  his  estate  for  a  certain 
period.     Exjtarte  Stepney .  27 


INSURANCE. 

Policy  issued  to  partnership— Pre- 
vious fire— Question  in  proposal  form 
—Fire  on  private  premises  of  partner. 
—  The  appellants  applied  to  the  respondent 
company  to  insure  a  building  occupied  W  their 
firm.  The  proposal  form,  signed  by  botii  part- 
ners, containea  the  Question,  **  Have  you  ever 
had  a  fire  before,  ana  what  companies  were  in- 
terested then  ?  *'  To  this  a  negative  reply  was 
given.  Before  the  partnership  was  fomieu  one 
of  the  appellants  had  as  a  fact  had  a  fire  on 
premises  then  in  his  occupation.  Held,  that 
as  the  proposal  and  policy  had  reference  only 
to  the  nnu,  the  question  and  answer  related 
only  to  a  fire  on  partnership  property,  and  the 
— '■ —  "        — '  vitiated.    Ehrig  dt  Weyer  v. 
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Transatlantic  Fire  Insurance  Co, 
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INTEREST. 

See  Insolvency  {Covering  Bond), 
Sec  MiNics  AND  Minerals  {ComiMny). 
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INTERNATIONAL  LAW. 

See  Set-off  {Bonel). 


INTERPLEADER. 
See  Administration  of  Estates. 


INTERPRETATION 
See  Criminal  Procedure  {Innmrality), 

See  Land  {Transfer  Dtiti/). 

See  Maoihtrate's  Court  (Jta-isdirtion), 

See  Orders  in  Council. 

See  Trade-Mauks. 


INTIMIDATION. 
See  Criminal  Procedure  {Remetc), 


IRREGULARITY. 

See  CiiEc^UE  {Notice). 
See  Criminal  Procedure  {Rcckir). 


JOINT  CONTRACTORS. 

See  Practice  {Pleading). 


JOINT  VENTURE. 

See  Land  {TratiH/cr  JOuttf). 


JURISDICTION. 

Sec  Arrest. 

See  Liquor  Laws. 

See  Magistrate's  Court. 


JUS  RETENTIONIS. 
See  Ejectment  {Builder's  Lien). 


LACHES. 

Sec  Partnership  {Atfcty-i/), 


LAND. 

Befiristration  —  Legral  dominium  — 
Justa  causa  — Leaae  in  longrum  tem- 
pus—Biprlits  of  trustee  in  insolvency 
—  Beneficial  ownership  —  Compensa- 
tion for  improvements.  —  Certain  pro- 
perty regitftereil  in  the  name  of  L  was  expro- 
priated under  Ordinance  19  of  1903,  and 
the  Hum  of  £20UC)  awarded  an  conipensation. 
L  dying  insolvent,  the  money  was  paid  into 
the  liands  of  tlie  Master.  A  and  1,  the  re- 
MDondentN,  who  were  AHiatics  resident  in  the 
Iransvatii,  claimed  this  money  out  of  the 
insolvent  estate,  basing  their  claim  on  the 
ground  tliat  as  by  the  tenns  of  Law  ^  of  1885 
Asiatics  wero  disqualified  from  becoming 
registered  owners  of  fixeil  projierty  in  tlie 
Transvaal,  the  property  in  question  had  been 
registered  in  the  name  of  L,  who  held  it  in 
trust  for  tliem  and  for  tlieir  sole  use  and 
benefit.  Held,  on  appeal,  that  the  legal 
dominium  of  tlie  property  was  in  the  person  in 
whose  name  it  was  registered,  and  that  when 
]j  dioil  insolvent  the  dovtinhtm  vested  in  the 
trustee  for  the  benefit  of  the  estate.  Inasmuch 
as  the  respondents,  though  not  registered 
owners,  luul  been  in  continuous  occni>ation  of 
the  propertjr  prior  to  its  expropriation,  under 
a  lease  held  in  longum  tempu^  granted  by  L,  and 
could  show  that  they  had  effected  considerable 
improveiucnts  tlioreon  during  their  occupation. 
Had,  that  they  were  untitled  to  due  com]>en- 
sation  (£650)  tor  tlie  improvenicntH  so  made. 
Quaere,  whether  on  the  facts  tlie  respondents 
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tratlon  and  the  date  of  distribution  amounted 
to  more  than  £825.  Hdd^  that  the  trustee'H 
award  was  correct.  Rooth  Se  Weasels  v. 
BenjaviirCs  Trustee  H7ui  the  Natal  Bank,  Ltd, 

624 

Insolvent  —  Locus  standi  —  Insol- 
vent's residuary  interest  in  the  estate 
—Exceptions— Practice.— The  act  of  in- 
solvency does  not  divest  the  insolvent  of  his 
persona  ;  he  retains  an  interest  in  the  due  ad- 
ministration of  his  estate.  If  a  trustee  in 
insolvency  refuses  to  institute  an  action  to 
recover  property  which  in  the  opinion  of  the 
insolvent  sliould  belong  to  the  estate,  it  is 
competent  for  the  insolvent  to  sue  himself, 

i'oinmg  the  trustee  as  co-defendant.  The 
^ourt  will  not  compel  the  insolvent  to  obtain 
leave  from  the  Court  before  suing  in  such  an 
action.  Mears  v.  Rissih,  Mackenzie,  N,0., 
and  Mears'  Trustee.  303 

Provisional  sequestration  —  Bule 
nisi  dischargred— Discretion  of  Court 
—  Claim  for  work  done  — Law  13  of 
1895.  sec.  7.— Tlie  respondent  committed  an 
act  of  insolvency,  and  the  appellants  obtained 
a  provisional  order  of  sequestration  a^inst 
him.  On  the  return  day  of  the  rule  it  ap- 
peared that  the  only  asset  in  the  estate  was  a 
claim  against  one  P  for  work  done ;  the 
amount  of  this  claim  exceeded  the  total  lia- , 
bilities  by  £200.  Under  the  circumstances 
the  Court  discharged  the  rule.  Held,  on 
appeal,  that  the  fact  that  an  act  of  insolvency 
had  been  committed  did  not  take  away  from 
the  Court  the  discretion  ipven  to  it  by  sec. 
7  of  Law  13  of  1895.  Held,  further,  that  the 
rule  nisi  had  been  rightly  discharged.  Bloxam 
and  Others  v.  Green,  333  ! 

I 

Resolution  by  majority  of  creditors  \ 
—  Preferent   creditors— Law  13   ofi 
1895   sec.  93.— A  resolution    was   ptuised 
by  a  majority  at  a    meetin|^   of   creditors  ' 
in  an  insolvent  estate,  authorising  the  trustee 
to  sell  certain   mortgaged   property  belong- 
ing to  the  estate  at  a  reserve   price,    pro- 
vide(l  that,  if  that  sum   were  not  obtained 
within    twelve   months,   the   trustee   should 
submit  the  matter  to  a  special  meetinij  of 
creditors.      This  resolution  was  opposetl  by 
the  preferent  creditors,  who  held  a  bond  over 
tiie  property  in  question.     On  application  by 
tliejii  the  Court  set  aside  the  resolution.  Natal 
Bank,  Ltd,,  v.  Benjamin's  Trustee.  202 

Trustee— Neglect  to  file  account- 
Law  13  of  1896.  sec.  114— Costs. -A 

trustee  in  insolvency  had  neglected  to  file  an  ac- 
crount  of  Ills  atlmiiiif^tration,  tliou«di  repeatedly 
re<iuested  to  do  so  by  the  Master  ofthe  Supreme 
Court.  The  six  months  allowed  by  sec.  114 
of  Law  13  of  1895  hml  elapse<l,  and  no  ex- 
tension had  l>een  applied  for.  At  the  instance 
of  the  Master,  on  notice  to  the  trustee,  tlie 
Court  ordered  the  latter  to  file  a  liquidation 
and  distribution  account  within  a  specified 
time,  and  to  pav  the  costs  dc  bonis  provriis. 
Master  of  the  ^Supreme  Court  v,  Redlich's 
Trustee.  1^9 


Voluntary  surrender— Liquidation 
and  distribution  account  never  filed 
—Trustee  absent  from,  the  country- 
Due  notice -Sequestration  set  aside. 
—In  May,  1899,  S  the  insolvent  voluntarily 
surrendered  his  estate,  which  was  placed  under 
sequestration  by  the  late  High  Court  All 
the  provisions  of  the  Insolvency  Law  had  been 
complied  with,  when  in  1905  it  was  discovered 
that  the  trustee  had  left  the  country  per- 
manently without  filinff  a  liauidation  and 
distribution  ac30unt.  With  the  consent  of 
all  the  proved  creditors  in  the  estate  the 
order  of  sequestration  was  set  aside.  Ex 
parte  Schlyer,  155 

Voluntary  surrender— Notice— As- 
sets exceedinfir  liabilities— Postpone- 
ment.—The  Court  refused  postponement  of 
an  application  for  voluntary  surrender  when 
it  was  patent,  owing  to  the  fact  that  the 
schedules  showed  the  assets  to  exceed  greatly 
the  liabilities,  that  the  application  could  not 
lie  granted,  and"  when  the  effect  of  the  post- 
p<mement  would  merely  be  to  allow  the  debtor 
to  retain  control  over  iiis  estate  for  a  certain 
period.     Ex  ^mrte  JStepnei/.  27 


INSURANCE. 

Policy  issued  to  partnership— Pre- 
vious fire— Question  in  proix>8alfonn 
—Fire  on  private  premises  of  partner. 
—  The  appellants  applied  to  the  respondent 
company  to  insure  a  building  occupied  dy  their 
firm.  The  proposal  form,  signed  by  both  part- 
ners, <K)ntainea  the  uuestion,  **  Have  you  ever 
had  a  fire  before,  ana  what  companies  were  in- 
terested then  ?  "  To  tliis  a  negative  reply  was 
given.  Before  the  partnership  was  formed  one 
of  the  appellants  had  as  a  fact  had  a  fire  on 
premises  then  in  his  occupation.  Held,  that 
as  the  proposal  and  policy  had  reference  only 
to  the  nrm,  the  question  and  answer  related 
only  to  a  tiro  on  partnership  property,  and  the 
policy  was  not  vitiated.  Ehrig  A  Wcyer  v. 
Transatlantic  Fire  InsuraMe  Co,  657 


INTEREST. 

See  Insolvency  {Covering  Bond). 
Sec  MiUKS  AND  MiNKKALS  (Comitani/), 
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INTERNATIONAL  LAW. 

See  Skt-off  {Bond). 


INTEBPLEADEB. 

Ste  Administration  of  Estates. 


INTERPRETATION 
See  Criminal  Procedure  (Immaralitj/). 

See  Land  {Transfer  Dutij). 

See  Maoiktrate*s  Court  {Junsdirtion), 

See  Orders  in  Council. 

See  Trade  ^[arks. 


INTIMIDATION. 
See  Criminal  Procedure  {Etvicw). 


IRREGULARITY. 

See  Cheque  {Xotice). 
See  Criminal  Procedure  {Eevicw), 


JOINT  OONTRAOTORS. 

See  Practice  {Pleadinff). 


JOINT  VENTURE. 

See  Land  {Tranttfcr  I>iUy), 


JURISDICTION. 

See  Arrest. 

See  Liquor  Laws. 

See  Magistrate's  Court. 


JUS  RETENTIONIS. 

See  Ejectment  {Builder's  Lien). 


LACHES. 

Sec  Partnership  {Aoenri/), 


LAND. 

Refiristration  —  Legal  dominium  — 
Justa  causa  — Leaae  in  longrum  tem- 
pus— Biffhts  of  trustee  in  insolvency 
—  Beneficial  ownership  —  Compensa- 
tion for  improvements. —Certain  pro- 
perty regit^tered  in  tlie  name  of  L  was  expro- 
priated under  Onlinance  19  of  1903,  and 
the  MUiu  of  £2000  awarded  an  conipensation. 
L  dying  insolvent,  the  money  wiis  paid  into 
the  handn  of  the  IVIaster.  A  and  1,  the  re- 
HDondentH,  who  were  AniaticH  resident  in  the 
Transvatil,  claimed  this  money  out  of  the 
insolvent  estate,  basing  their  claim  on  tlie 
ground  that  as  by  the  terms  of  Law  a  of  188«5 
Asiatics  were  distiualiiied  from  l)econiing 
registere<l  owners  of  fixed  projierty  in  the 
Transvaal,  the  property  in  question  hatl  been 
i-egistered  in  the  name  of  L,  who  held  it  in 
trust  for  tliem  and  for  tlieir  sole  use  and 
benefit.  Held,  on  api)eal,  that  the  legal 
dominium  of  the  property  was  in  the  person  in 
whose  name  it  was  registereti,  an<l  that  when 
Ij  died  insolvent  the  dmniniiiin  vested  in  the 
trustee  for  the  bencKt  of  the  estate.  Inasmuch 
as  the  respondents,  though  not  registered 
owners,  luul  been  in  continuous  occupation  of 
i  the  propertjr  prior  to  its  expropriation,  -mder 
a  lease  held  in  longum  tempus  granted  by  L,  and 
could  show  that  they  had  effected  considerable 
improvements  tlioreon  during  their  occupation, 
Held,  that  tlioy  were  entitled  to  due  comj»cn- 
sation  (£650)  for  tlie  improvements  so  made. 
Qtiaere,  whether  on  the  facts  the  respondents 
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tration  and  tlie  date  of  distribntion  amounted 
to  more  than  £825.  Hddy  that  the  trusteed 
award  was  correct.  Rooth  Se  Weasels  v. 
BenjamirCs  Trustee  and  the  Natal  Bank,  Ltd, 

624 

Insolvent  —  Locus  standi  —  Insol- 
vent's residuary  interest  in  the  estate 
—Exceptions— Practice.— The  act  of  in- 
solvency does  not  divest  the  insolvent  of  his 
persona  ;  he  retains  an  interest  in  the  due  ad- 
ministration of  his  estate.  If  a  trustee  in 
insolvency  refuses  to  institute  an  action  to 
recover  property  which  in  the  opinion  of  the 
insolvent  shoukl  belong  to  the  estate,  it  is 
competent  for  the  insolvent  to  sue  himself, 
joining  the  trustee  as  co-defendant.  The 
Court  will  not  compel  the  insolvent  to  obtain 
leave  from  the  Court  before  suing  in  such  an 
action.  Mears  v.  Rissik,  Mackenzie,  N,0,, 
and  Mears'  Trustee.  303 

Provisional  seguestration  —  Bule 
nisi  dischargred— Discretion  of  Court 
—  Claim  for  work  done  — Law  13  of 
1895.  sec.  7.— The  respondent  committe<l  an 
act  of  insolvency,  and  the  appellants  obtained 
a  provisional  order  of  sequestration  a^inst 
him.  On  the  return  day  of  the  rule  it  ap- 
peared that  the  only  asset  in  the  estate  was  a 
claim  against  one  P  for  work  done;  the 
amount  of  this  claim  exceeded  the  total  lia- , 
bilities  by  £200.  Under  the  circumstances 
the  Court  discharged  the  rule.  Held,  on 
appeal,  that  the  fact  that  an  act  of  insolvency 
had  been  committed  did  not  take  away  from 
the  Court  the  discretion  given  to  it  by  sec. 
7  of  Law  13  of  1895.  Held,  further,  that  the 
rule  nisi  had  been  rightly  discharged.  Bloxam 
and  Others  v.  Green.  333  ! 

! 

Resolution  by  niajority  of  creditors  ! 
—  Preferent  creditors— Law  13  of 
1895  sec.  93.— A  resolution  was  passed 
by  a  majority  at  a  meetin|^  of  creditors 
in  an  insolvent  estate,  authorising  the  trustee 
to  sell  certain  mortgaged  propert^r  belong- 
ing to  the  estate  at  a  reserve  price,  pro- 
vide(l  that,  if  that  sum  were  not  obtained 
within  twelve  months,  the  trustee  should 
submit  tlie  matter  to  a  special  meeting  of 
creditors.  This  re-solution  was  oppose*!  by 
the  preferent  creclitors,  who  held  a  bond  over 
tlio  property  in  question.  On  application  by 
tlieiii  the  Court  set  aside  the  resolution.  Natal 
Bank,  Ltd.,  v.  Benjamin's  Trustee.  202 

Trustee— Neglect  to  file  account- 
Law  13  of  1896,  sec.  114— Costs.— A 
trustee  in  insolvency  had  neglected  to  file  an  ac- 
count of  his  ail  ministration,  thou<di  repeatedly 
rcciuested  to  do  so  by  the  Master  ofthe  Supreme 
Court.  The  six  months  allowed  by  sec.  114 
of  Law  13  of  1895  hml  elapsed,  and  no  ex- 
tension had  been  applied  for.  At  the  instance 
of  the  Mjister,  on  notice  to  the  trustee,  the 
Court  ordered  the  latter  to  file  a  liquidation 
and  distribution  account  within  a  specified 
time,  and  to  pav  the  costs  dc  bonis  prouriis. 
Master  of  the  'Supreme  Court  y^  Redlich's 
Trustee.  1^9 


Voluntary  surrender— Liquidation 
and  distribution  account  never  filed 
—Trustee  absent  ftrom  the  country- 
Due  notice -Sequestration  set  aside. 
—In  May,  1899,  S  the  insolvent  voluntarily 
surrendered  his  estate,  which  was  placed  under 
sequestration  by  the  late  High  Court.  All 
the  provisions  of  the  Insolvency  Law  had  been 
complied  with,  when  in  1905  it  was  discovered 
that  the  trustee  had  left  the  country  per- 
manently without  filing  a  liauidation  and 
distribution  ac30unt.  With  ttie  consent  of 
all  the  proved  creditors  in  the  estate  the 
order  of  sequestration  was  set  aside.  Ex 
parte  Schlyer.  165 

Voluntary  surrender— Notice— As- 
sets exceedinfir  liabilities— Postpone- 
ment.—The  Court  refused  postponement  of 
an  application  for  voluntary  surrender  when 
it  was  patent,  owing  to  tiie  fact  that  the 
schedules  showed  the  assets  to  exceed  greatly 
the  liabilities,  that  the  application  could  not 
lie  granted,  and"  when  the  effect  of  the  post- 
ponement would  merely  be  to  allow  the  debtor 
to  retain  control  over  iiis  estate  for  a  certain 
period.     Ex  jKirte  Stepney.  "/J 


INSURANCE. 

Policy  issued  to  partnership— Pre- 
vious fire— Question  in  proix>8alfonn 
—Fire  on  private  premises  of  partner. 

—  The  appellants  applied  to  the  resoondent 
company  to  insure  a  building  occupied  W  their 
firm.  The  proposal  form,  signed  by  both  part- 
ners, contained  the  uuestion,  **  Have  you  ever 
had  a  fire  before,  and  what  companies  were  in- 
terested then  ?  "  To  this  a  negative  reply  was 
given.  Before  the  partnership  was  formed  one 
of  the  appellants  had  as  a  fact  had  a  fire  on 
premises  then  in  his  occupation.  Held,  that 
as  the  proposal  and  policy  had  reference  only 
to  the  hnn,  the  question  and  answer  related 
only  to  a  tire  on  partnership  property,  and  the 
policy  was  not  vitiated.  Ehrig  de  Wcyer  v. 
Transatlantic  Fire  InsuraMe  Co.  557 


INTEREST. 

Se£  Insolvency  (Coveting  Bond). 
Sec  Minks  and  Mineuals  (ComiKtnt/), 
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INTERNATIONAL  tAW— LAND. 
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INTERNATIONAL  LAW. 

See  Set-off  {Bond). 


INTERPLEADER. 
See  Administilvtion  of  Estates. 


INTERPRETATION 
See  Criminal  Procedure  (ImtwralUy), 

See  Land  (Tratu/er  Dtiti/). 

See  Magistrate's  Court  {Juriadtrtion), 

See  Orders  in  Council. 

See  TiLVDE  ^[auks. 


INTIMIDATION. 
See  Criminal  Procedure  {Bevietc), 


IRREGULARITY. 

See  Cheque  (Notice). 
See  Criminal  Procedure  [Revieir). 


JOINT  CONTRACTORS. 

See  Practice  {Pleading). 


JOINT  VENTURE. 

See  Land  {Tramfcr  Duty). 


JURISDICTION. 

Sec  Arrest. 

See  Liquor  Laws. 

See  Magistrate's  Couirr. 


JUS  RETENTIONIS. 
See  Ejectment  {Builder's  Lien). 


LACHES. 

Sec  Partnership  {Agetwy). 


LAND. 

Regristration  —  Legral  dominium  — 
Justa  causa  — Leaae  in  longrum  tem- 
pus— Burhts  of  trustee  in  insolvency 
—  Beneficial  ownership  —  Compensa- 
tion for  improvements.  —  Certain  pro- 
perty regintereil  in  tlie  name  of  L  was  expro- 
priated under  Ordinance  19  of  1903,  and 
the  Huni  of  £2000  awarded  an  conipeneiation. 
L  dying  insolvent,  the  money  was  paid  into 
the  liands  of  the  Master.  A  and  \,  the  re- 
(vpondentM,  who  were  Asiatics  resident  in  the 
Transvaal,  clainietl  this  money  out  of  tlie 
insolvent  estate,  basing  their  claim  on  the 
ground  that  as  by  tlie  terms  of  Law  a  of  1885 
Asiatics  wei-e  disqnaliHed  from  becoming 
registered  owners  of  fixeil  proi)erty  in  tlie 
Transvaal,  the  property  in  question  had  been 
i-egistered  in  the  name  of  L,  who  hehi  it  in 
trust  for  them  and  for  their  sole  use  and 
benefit.  Hdd,  on  apjieal,  that  the  legal 
dominium  of  the  property  was  in  the  person  in 
whose  name  it  was  registered,  and  that  when 
L  dieil  insolvent  the  dominium  vested  in  the 
trustee  for  the  benefit  of  the  estate.  Inasmuch 
as  the  respondents,  though  not  registered 
owners,  luul  been  in  continuous  occui>ation  of 
the  propertjr  prior  to  its  expropriation,  -inder 
a  lease  held  in  lonqum  tempu4s  granted  by  L,  and 
could  show  that  they  had  effected  considerable 
improvements  tliorecm  during  their  occupation. 
Held,  that  they  were  entitled  to  due  comjKsn- 
sation  (£650)  for  the  improvements  so  made. 
Quaere,  whether  on  the  lacts  the  respondents 
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were  enliUed  to  prove  in  the  inaolvent  estate 
as  eoDoamnt  crediton  for  the  balance  of  their 
eUdm.    Xhom'  TrutUt  v.  Itmetil  and  Amod, 


Transfer  deed— New  trustees— Non- 
formation  of  oompany— Sale  of  trust 
property— Transfer  duty— Proolamar 
tionlO  of  1902,  sec.  SPf.-rCertain  pro- 
perty was  aoqnired  by,  and  transferred  into 
the  names  of,  a  syndicate  of  four  persons  in 
trust  for  a  company  to  be  formed.  Snbse- 
qnently  the  capital  of  the  ayndioate  was  divided 
into  shares ;  bat  the  syndicate  was  not  reg;is- 
tered,  and  the  proposed  company  was  never 
formed.  Theretfter  at  a  meeting  of  share- 
holders new  trustees  were  appointed  in  place 
of  the  ori^nal  tmstees.  The  scheme  in  con- 
nection with  which  the  company  was  to  have 
been  formed  was  abandtmed,  and  the  new 
trustees  were  authorised  to  sell  the  landed 
property,  which  still  stood  registered  in  the 
names  of  the  original  members  of  the  syndicate 
in  trust  for  the  coi^pany.  The  property  was 
accordingly  sold.  ^  Meid,  that  the  purchaser 
had  acQuired  the  just  and  lawful  rignt  to  the 
ownersnip  of  the  immovable  property.  Edd, 
also,  that  as  it  would  be  practically  impossible 
to  procure  transfers  to  represent  the  lar^gje 
majority  of  transactions  in  respect  of  this 
property,  the  applicants  were  entitled  to  an 
order  under  Proclamation  10  of  1002,  sec. 
27.  Heldt  further,  that  the  purchaser  was 
not  liable,  and  could  not  be  required  to  pay 
theintennediatedutiesprior  to  transfer.  *  Re 
Pretoria  Tkeaire  and  Oj/lees  Company,         235 

Transfer  duty  — Joint  speculation 
—  Transfer  in  name  of  non-ezist- 
inff  syndicate  —  Betransfer  to  joint 
owners— Alienation  of  trust  property 
without  proper  authority— Law  20 
of  1805  —  Proclamation  8  of  1002, 
sec.  3.  —  Certain  farms  were  bought  for 
three  joint  purohasers  in  undivided  thirds. 
These  properties  were  subsequently  trans- 
ferred to  one  of  the  purchasers  in  trust  for 
a  certain  syndicate  which  the  joint  owners 
intended  to  float,  and  transfer  duty  was  paid 
hj  him  as  trustee.  Thereafter  a  farther  por- 
tion of  one  of  the  farms  was  transferred  uto 
the  name  of  the  syndicate,  which  was,  how- 
ever, never  floated  or  registered.  Held,  that 
transfer,  duty  was  payable  before  transfer 
could  be  passed  into  the  names  of  the  joint 
purchasers.  Held,  further,  that  the  ikgiB- 
trar  of  Deeds  was  correct  in  refusing  to 
alienate  property  registered  in  the  name  of, 
or  in  trust  for,  a  company  without  some  proof 
of  authority  from  the  company  or  an  order  of 
court.  Beckett  and  Others  v.  Registrar  oj 
Deeds  and  Civil  Commissioner,  166 

Transfnr  duty  —  Partnership  pro- 
perty —  Transfer  fix>m  name  of  one 
partner  into  name  of  firm  — Law  20 
of  1805  —  Proclamation  8  of  1002 
sec.  3  —  Interpretation.— Certain  landed 
property  was  purchased  on  behalf  of,  and  the 
purcliaije-prico  paid  by,  a  lirm  consiutiiig  of 
three  partners,  and  had  always  been  regarded 


as  an  asset  of  the  firm.  Owing  to  the  absence 
from  the  oountry  of  certain  of  the  partners 
transfer  of  the  property  was  taken  in  the 
name  of  one  partner,  and  transfer  duty 
paid  by  him  as  if  the  propertv  were  bis  own. 
l^nster  was  now  being  pMsea  from  the  name 
of  the  partner  into  t&X  of  the  firm.  Held, 
that  this  was  such  a  transaction  as  was  con- 
templated by  sec  3  of  the  Transfer  Duty 
Prodamation,  and  that  transfer  duty  was 
payable.  HM,  further,  that  transfer  duty 
was  payable  upon  two-tnirds  of  the  purehaae- 

Srice  or  value  of  the  property,  and  that  such 
uty  riiouldlbe  deemed  to  nave  become  payable 
six  months  *^after  the  date  of  the  purchase  ci 
the  property  bjr  or  on  behalf  of  the  firm.  Marks 
y.  uivii  Commissioner,  158 

Transfer  of  land  to  nativee— Laws 
of  the  late  South  AMcan  Bepublio— 
Conventions  of  London  and  Pretoria 
—Promulgation  by  reference.— An  ab- 
original native  of  South  Africa  is  entitled  to 
cUim  transfer  in  the  Deeds  Office  of  any  land 
of  which  he  is  the  owner ;  and  the  Registrar 
of  Deeds  is  not  justified  in  refusing  to  pass 
transfer  of  such  land  to  him.  Tsewu  v. 
Regiitrar  of  Deeds.  130 


LANDLORD  AND  TENANT. 

See  Ejectment  [Builder's  Lien), 

See  Land  [Registration). 

Beneficial  occupation— Banicadinff 
—Mutual  benefit— Oonaent  of  leasee. 
—Prior  to  the  outbreak  of  hostilities  a  lessor, 
with  the  consent  of  his  lessees,  barricaded  the 
windows  of  the  leased  premises  for  the  mutual 
benefit  of  both  parties.  Subseauently  the 
lessor  sued  the  lessees  for  rent  for  the  un- 
expired  period  of  the  lease.  There  was  no 
proof  of  any  agreement  to  waive  the  claim  for 
rent,  nor  were  there  any  circumsiiances  to 
justify  the  inference  of  a  tacit  agreement  to 
that  effect.  Held,  on  appeal,  that  the  lessees 
were  liable  for  rent.  Cuthbert  df  Co,^  Ltd,i  v. 
Bain,  603 

Ejectment— Forcible  edectment 
under  clause  of  lease— Spoliation.— 
A  lease  empowering  the  lessor,  in  the  event  of 
a  breach  of^its  conaitions,  to  remove  and  expel 
the  lessee  from  the  premises  without  legal 
process  and  without  liability  for  daniaj^  is 
illegal  and  void ;  and  a  lessee  forcibly  ejected 
under  such  agreement  for  failing  to  fMsriorm  a 
covenant  of  the  lease  is  entitled  to  bereinstated. 
Blomson  v.  Boshoff.  429 

Landlord's  hypothec— Ignoranoe  of 
landlord  —  Subsequent  notice. —  The 
lesHce  of  a  house  was  possessed  of  furniture 
purchased  on  condition  tliat  the  dotnimttM 
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LANDLORD  AND  TfiNANT— LAW. 


5S 


dioiM  xsnmlnin  the  teller  nntil  finel  payment 
of  Um  jKWb.  The  landlord  was  unaware  of 
UkBnlaeta  nntil  he  Teoeived  notice  of  them  on 
Um  14lh  February,  the  rent  for  the  honae 
IttiiiigfaUeaintoarrearontbelBt.  Thefinal 
JMtifinent  of  the  parehaae-price  of  the  fnrni- 
tmhad  notyei  been  paid.  Held,  on  appeal, 
that  the  fnnutare  wae  mibject  to  the  landlord's 
hypothec  ffeld^  further,  thiM^  the  notioe  on 
(he  14th  FebraazT  did  not  affect  the  landloid's 
hypothee,  which  Dad  alroMiy  aocmed.    Noble 


feotfey. 


438 


LM8e-<hirponttion--LiaHidation--- 
Bent  in  arreor  —  Claim  nled  in  the 
liqnidation— Caaoellation.— A  oontmct 
of  Msse  provided  that  the  rent  should  be  paid 
attBnaUy  in  advance;  that  if  payment  were 
not  made  on  the  dne  date  or  within  three 
moDths  after  the  receipt  of  written  notice  of 
Bodi  non-payment  then  the  lease  should  at  the 
option  of  the  lessor  ^yiso 
was  ceded  to  a 


The  lease 
eh  was  placed 
in  liquidation  after  the  rent  had  ftJlen  into 
anear  end  after  notice  of  non-payment  had 
been  reeeived.  The  lessor  demanded  from  the 
liqQidatois  the  rent  for  the  whole  year,  and 
filed  his  daim  in  the  liquidation  for  that  rent. 
The  liqaidators  recognised  his  claim  and  under- 
took to  rsnk  it  as  praferent.  He  subsequently 
notified  the  liquidators  that  he  cancelled  the 
lease,  end  sued  for  an  order  of  cancellation 
and  for  payment  of  rent  up  to  the  date  of 
eancelktion.  Held,  that  the  lessor  eouM  not 
•leet  to  eaned  the  lease  after  he  had  filed  his 
dahn  imder  the  eirenmstaaoes  lor  rent  lor  the 
whole  year,  the  two  remedies  being  ineon- 
nstent    earn  der  Merwe  ▼.  Liquidaian  of  the 

of  ftunitareT-BOreTimrohafle 

—  Faihire  to  pay  monthly 

ratal— Oanoellation  of  leaM.— The 
provisions  of  a  contraet  under  which  goods 
were  obtained  on  the  hire-purchase  system 
entitled  the  leesor  to  deelaie  the  lease  caa- 
eeiled  end  to  rensore  the  goods  at  his  pleasure 
should  the  lessee  fail  to  pay  the  monthly  in- 
stshneots  stipulated  for.  Held,  that  the 
isme  of  sommons  after  instalments  had  fallen 
into  airear  was  in  itself  a  sufilcient  declaration 
of  esncellation,  and  that  the  lessor  was  en- 
titled to  enloree  his  remedy  under  the  con- 
NMe  y.  Laubeeker.  125 


Lien— Bemoval  of  goods  by 
the  meBBengrer  of  the  oourt.'in 
executing  a  writ  at  the  instance  of  a  judgment 
creditor,  the  meseenger  of  a  magistrate's  court 
removed  certain  coods  belonging  to  the  debtor 
over  whieh  the  landlord  of  the  latter  had  a 
hen.  Held,  on  appeal,  that  immediately  the 
coods  were  removed  the  landlord  lost  lus  lien. 
The  doctrine  of  "ouick  pursuit"  discussed, 
bat  not  decided.    Aiexemder  v.  Burger.       80 

Nviaanoe  in  adji 


caf 6.  The  caf^  was  conducted  as  a  disorderly 
house,  but  there  was  no  evidence  that  the 
landlord  let  the  premises  for  that  purpose  or 
that  he  authorised  their  being  so  used.  The 
lessee  of  the  shop,  after  oomplaininff  to  the 
landlord's  agent,  quitted  the  premises  and 
refused  to  pay  rent.  Held,  on  appeal,  that 
as  the  tfomfnotfiM  iMnsof  the  shop  had  not  been 
interfered  with  by  the  landlord  himself,  the 
lessee  was  not  entitied  to  quit  and  refuse  to 
pay  the  rent.    Baum  v.  Bode,  66 

Bemiasion  of  rent— War— British 
satdeot  leaving  yolnntarily.— Appellant 
leased  from  the  respondent  an  erf  lor  the 
purpose  of  carrying  on  business  upon  it.  A 
tew  days  prior  to  the  outbreak  of  hostilities 
he.  being  a  British  subject  and  in  fear  oi  war, 
voluntarily  left  the  Transvaal,  leaving  some 
of  his  goods  stored  in  a  shop  he  had  erected 
on  the  erf.  The  lessor  sued  for  full  rent 
accruing  under  the  lease  during  his  absence. 
Held,  that  the  lessee  was  entitied  to  a  remis- 
sion of  rent,  and  that  a  tender  of  £8  was  under 
thecireumstanceesufl&dent.   Moomy.S^iele. 

616 


to  pay  rat.— XIm  owner  of  two  adjoi 
preadMO  let  oae  as  a  shop  and  the  other 
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LAW. 

See  Lahd. 

See  0KDBB8  IH  CouxciL. 

See  8in>OFF  (Bomd). 

LawlSoflMK    See  Bex  r.  Jaeob.  88 
18  of  1885,  sec  114    See  Maeier  of  the 

S^mremeCfomrtr.Boawk'eTrueiee,  148 

5ofl886.    See  Mamie  r.PilkimgUm.  WO 

6  of  1880,  sec  8.    See  Bemeiem  r.  Bex. 

'418 
8  of  1880.     ^5^  Waierml  Beiaie  and 

Gold  Mwmg  Co.,  Lid.,  v.  New  AtUitm 

Gold  Miming  Co.,  Ltd.  888 
6  of  1802.    See  Barlow  dt  Jonee,  Ltd.,  v. 

SlepKani  Trading  Co.  687 
1  of  1804.    See  BoeemamU  Gold  Mining 

Syrndieate,    Ltd.,    in    liguidaiion    v. 

18  of  1806,  sec  7.  ^Sw  Bloxam  and  Othere 

V.  Green.  883 

18  of   1806,  sec   70.     See  Booth  and 

Weeeele  v.  BoMemMe  Trustee  and  the 
Naial  Bank,  Ltd.  6M 

-. —  13  of  1806,800.08.  See  Natal  Bank,  Ltd., 
v.  BenianMs  Truetee.  202 

20  of  1806.     See  Beckett  and  Othert  v. 

Begieirar  of  Deede  and  Civil  Commie- 
doner.  166 

20  of  1806.    See  Marke  v.  Civil  Commie- 

20 of  1886, seel.   SuHar-Morrie Y.Bex. 

427 

20  of   1806,  sec    1.     Sm   Wileon  and 

Worthington  t.  Bex.  481 
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Law— LIQUOR  LAWS. 


40 


Law  U  of  1897,  sec.  2.     See  New  Blm  SL-y 
Gold  Mining  Co.,  Ltd.,  v.  Mar^haiL 

963 

15  of  1898,  sees.    13,  90  and  91.     See 

Commissioner  ofMities  v.  Hersch.     141 

15  of  1898,  necfl.  36  and  38.    See  Klip- 

riversberg  Estate  and  Gold  Mining  Co., 
Ltd.,  V.  MunieijHil  Cottneil  of  Johan- 
neslntrg.  660 

15  of    1898,   sec.   92.      See  Klippoortje 

EstcUes  and  Tramuxty  Co.,  Ltd.,  v. 
Tkf  Government.  542 

12  of  1899,  sec.  9.    See  Lissack  y.  Liqui- 

dators  of  the  Rosemovnt  Gold  Mining 
Syndicate,  Ltd.  654 

12  of  1899,  sec.  11.    See  Vacintm  Oil  Co. 

V.  Hentcood.  57 

12  of  1899,  sec.  17.    See  Daly  v.  Taxing 

Master.  623 

17  of  1899,  f»eo.  7.    Sec  Solotnon  v.  Bex. 

216 

—. —  1   of   1900.     Sec  Postmaster-General  v. 

TavU,  <frr.  582 

Private  international  law— Reoosr- 
nition  of  foreign  administrator— Aa- 
ministration  of  movables— Proclama^ 
tion  28  of  1902  —  Rights  of  local 
creditors.-:- Where  K,  at  tlie  in$«tance  of  a 
creditor,  was  appointed  hy  the  High  Court  of 
Justice  in  England  as  receiver  and  manager  in 
the  estate  of  a  deceased  person,  Held,  tliat 
the  courts  of  the  Transvaal  would  accord  re- 
cognition to  the  EngliRli  administrator  so  far 
as  movables  were  coneenie<l,  but  subject  to 
the  rights  of  local  creditors,  if  any.  Be  Estate 
Campbell.  28 


LAW  OP  THE  FLAG. 

See  Contract. 


LEASE. 
See  Company  (Liquidation). 

See  Land  (Begistration). 

Sec  Landlord  and  Tenant. 

See  Pbactick  {Pfcmatvre  Action). 


LETTER. 

See  MAaisTRATK'H  Court  (Tender), 
See  Practice. 


LIOENSES. 
See  Criminal  Procrdukk. 


LIEN. 

See  Ejrctmknt. 
See  Landlord  and  Tenant. 


LIQUroATOR 

See  Bailor  and  Bailer. 

See  Company. 

See  Landlord  and  Tenant  (Leam). 


LIQUOR  LAWS. 

Jurisdiotion  —  Review  —  Lioensiiiff 
oourt— Grant  of  lioenses  in  exoess  ot 
the  number  allowed  in  sec.  B2  of 
Ordinance  32  of  1902.— The  Supreme 
Court  has  jurisdiction  to  review  the  proceed- 
ing of  a  Uquor  licensing  court.  See.  32  of 
Ordinance  32  of  1902  enacts  that  "no  licensing 
court  shall  grant  a  greater  number  of  lioenMS 
for  the  sale  of  liquoroy  retail  in  any  town  .  .  . 
than  shall  avera^j^e  one  for  every  250  of  the 
white  male  inhabitants  above  the  age  of  six- 
teen years  resident  in  such  town.  ..."  In 
the  town  of  Nijlstroom  only  one  such  license 
could  issue  under  this  section ;  the  licensing 
oourt  mnted  two ;  from  the  minntes  of  the 
proceedings  of  the  court  it  appeared  that  the 
applications  were  dealt  with  seriatim,    ffdd, 
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on  appeal,  that  the  grant  of  the  second  lioenoe 
was  invalid,  and  must  be  set  aside.  Poll  v. 
Slaing  A  Co,  436 

Bevi.ew— OrdinaDoe  32  of  1902,  seo. 
46— Attemptiziff  to  supply  liquor  — 
What  coDBtitutes  an  attempt.  —  The 
aodised,  having  purchased  a  ^ttle  of  liquor, 
was  returning  with  it  to  the  native  *'*-trap 
boys"  who  had  given  him  money  to  buy  it, 
but  when  he  saw  the  white  detectives  he 
dropped  the  bottle  and  ran  away.  Hdd,  that 
he  could  not  be  rightly  convicted  of  "  at- 
teoipUng"  to  supply  liquor  to  coloured  persons. 
RA  v.  JontM.  91 

Sellinfir  to  natives  —  A^rreement -- 
DeUvery—Ordinance  32  of  1002,  seo. 
46l— Sec.  46  of  Ordinance  33  of  1902  makes  it 
an  offence  to  sell,  barter,  give  or  otherwise 
wpply  liquor  to  any  coloured  person.  To  sup- 
poft  a  conviction  under  this  section  there  must 
ne  delivery  of  the  liquor ;  a  mere  agreement  to 
wll  is  not  enough.     Rex  v.  John,  758 


LIS  PENDENS. 

Set  Provisional  Sentence  (Pi'omissoi'y 

Note). 


LONDON  CONVENTION. 

Sec  Land  (Trawifir), 


LUNACY. 

BfliBct  "((if  qrder  of  oourt  — Lucid 
interval— Marria^  of  lunatic— Poei- 
tioaof  ouratorsbonis. — ^An  order  declaring 
an  allied  lunatic  to  be  of  unsound  mind  is  not 
a  judgment  in  rem,  but  operates  while  in  force 
so  as  to  create  a  rebuttable  presumption  that 
he  is  a  lunatic  A  contract  voluntarily  entered 
into  by  the  Innatic  while  the  order  stands  is 
niid  if  it  be  proved  that  he  was  of  sound 
mind,  and  understood  the  hatnre  of  the  tran- 
»ctioD  at  the  time  he  entered  into  it.  P  was 
by  order  of  court  declared  of  unsound  mind, 
and  etrraforf  Inmit  were  appointed  in  July, 
1903.  In  April,  1905,  he  married  C  in  com- 
wmrnkj.  At  that  date  the  original  order  was 
itill  in  foree,  but  P  was  as  a  fact  of  sound 


mind,  and  entered  into  the  contract  volnn- 
tarilv  and  fully  understanding  its  significance. 
ffela,  in  an  action  by  the  curators  bonis  to 
have  the  marriage  set  aside,  that  the  marriage 
was  valid  and  was  a  marriage  in  community 
of  property.  Prinsloo's  Curators  Bonis  v. 
Crafford  and  Pnnsloo,  669 


MAGISTRATES  COURT. 

See  Costs. 

See  Criminal  }*rocedure. 

Appeal— Married  woman— No  locus 
standi  to  sue  unassisted  by  her  hus- 
band—Validity of  marriaflre  — Maho- 
medan  marriasres— Cape  Colony  Mar- 
riage Order  in  Council ;  Act  16  of 
18a0.— A  plaintiff,  suing  in  a  magistrate's 
court,  admitted  that  she  was  a  married  woman, 
and  that  the  ceremony  had  been  celebrated 
in  Capetown  in  a  moraue,  by  a  Malay,  priest, 
in  accordance  with  Mahomedan  rights.  The 
magistrate,  on  those  facts,  dismissed  the  sum- 
mons. Held,  on  appeal,  that  havinsr  regard 
to  the  terms  of  the  Cape  Act  16  of  1860,  it 
was  possible  for  such  marriage  to  have  been  a 
valia  and  monogamous  one,  an<l  that  therefore 
it  shonld  be  recognised  as  valid  by  Transvaal 
courts  in  tlie  absence  of  proof  to  the  contrary. 
The  plaintiff  had  no  lonts  standi,  and  -the 
magistrate  was  right.  Mashia  Ebrahim  v. 
Mtmomed  Essop,  59 

Costs— Tariff— Defended  case— In- 
terpretation—Law  12  of  1899,  sec.  11. 

—Where  in  a  magistrate's  court  a  caae  was 
called  on  the  return  day  of  the  summons,  but, 
the  defendant  appearing,  was,  iri  acconlance 
witli  the  practice  of  such  courts,  postponed  for 
liearing  to  a  future  day ;  and '  where  sulise- 
qnently  the  plaintiffs  had  costs  only  up  to  the 
(late  of  a  tender  which  was  after  tne  first 
hearing,  but  prior  to  the  second.  Held,  that  the 
attorney  for  the  plaintiffs  was  entitle<l  under 
Law  12  of  1899,  sec.  11,  to  a  fee  of  £3,  3s.  for 
appearance  on  the  day  on  which  the  case  was 
caUed,  and  the  attomey  for  the  defendant  to  a 
fee  of  £1,  Us.  6d.  for  appearance  on  the  day  of 
hearing.     Vacuum  Oil  Co,  v.  Hemoood,         57 

Costs— Witness  expenses— Repre- 
sentative of  Company.— One  of  the  par- 
ties to  the  case  was  a  company ;  its  represen- 
tative received  a  subpoena,  and  was  a  material 
witness.  Held,  that  he  was  entitled  to 'his 
witqess  expenses.  Vacuum  OH  Co,  v.  Hen- 
wood,  57 

Jurisdiction— Persons  resident  else- 
where—Interpretation— Actions  with 
reference  to  landed  property —Procla- 
mation  21  of  1902,  sec.  12,  sub-sec.  (a) 
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}.— The  jnrifldiotion  ooofetivd  on  magisinitM 
see.  12,  aab-see.  (a)  (2),  of  Proelumikm  21 
of  1M8  over  benons  "reaident  elMwhere" 
miut  be  reetneted  to  penons  rerident  elee- 
wbereintheTimnivaaL  The  qneetioD  whether 
ea  ietloo  for  erreer  rent  due  under  a  lease  of 
ty  is  one  with  referenee  to  landed 
* ,  bat  not  decided.  Hajarte 
V,  IgmaU.  451 


SmnmoDS— Cknif  aerved  not  a  true 
oopy  of  the  onguud—Bxception— 
waiver. — The  oopy  sommone  served  on  a 
defendant  bore  no  signatore  of  the  olerk  of  the 
court,  and  wa«  undated.  On  the  retnm  day 
the  aefeadant*B  aolieitor  filed  his  power  of 
attorney,  and  the  bearing  was  postponed  to  a 
f ntare  oate  in  aeeordanoe  with  the  praetioe  in 
the  magistrate's  conrt  in  defended  cases.  At 
the  hearioff  exception  was  taken  to  the  som- 
mons  on  the  gnmnd  that  the  copy  ser^-ed  was 
not  a  tme  copy  of  the  ori|nnal.  HeU,  on 
appeal,  that  the  citation  was  defective  and  the 
exception  good.  Heid,  farther,  that  the  filing 
of  the  power  oi  attorney  by  the  sdicitor  of  the 
defendant  did  not  amonnt  to  a  waiver  of  the 
irregalarity.  FroH,  MMUigtw  df  BouiUdge  v. 
BiStg.N.O.  445 

Smnmona— Bzoeption—Vaffae  and 
embarraaainff  —  Documents  not  at- 
tached to  aommonB— Proclamation 
21  of  lOOa,  Rule  &~P  issaed  sommons 
in  the  magistrate's  coort  against  R,  claiming 
payment  of  £100  under  an  award.  No  copy 
of  the  award  was  attached.  R  excepted  to 
the  snmmons  as  being^  va^e  and  embarraising, 
and  calenlated  to  prejadice  him  in  his  defence. 
HM,  confirming  the  magistrate's  deciiion, 
that  the  exception  most  be  snstained.  Pokoo- 
mull  Bro§.  v.  BauftU  S  Ckoprad.  SOI 

Tender  after  ioaae  of  summons— 
Oostsnottendered— Letter  of  demand 
posted,  bat  not  received— Presomp- 
tion  with  regard  toletters  posted.~A 
sued  H  in  the  magistrate's  coort  for  damages 
for  wrongful  dbmissaL     After  iBsne  of 


mons  H  tendered  payment  of  wages  np  to  date 
of  dismissal,  bnt  withoat  costs,  on  the 


that  he  had  never  received  a  letter  of  demand 
aUeged  to  have  been  sent  by  A  A  had  ad- 
drcMcd  the  letter  to  a  sabnrban  post-office 
near  to  H's  place  of  reudence,  althoogh  he 
(A)  knew  that  H  was  in  the  habit  of  receiving 
his  letters  throngfa  a  private  box  at  the  main 
postoffice.  Heidf  connrminff  the  magistrate's 
decision,  that  on  the  special  facts  of  the  case 
H  coald  not  be  presumed  to  have  received  the 
letter  of  demand,  and  that  as  the  amonnt  of 
his  tender  had  been  held  snfflcient  he  was 
'entitled  to  his  costs.    Agulkai  t.  Dix  df  Eahn, 


MAHOMEDANS. 
Su  Magistratk's  CoUBT  {Appeal). 


MAUdOnS  DBSERTIOll. 
See  Husband  and  Wife  (Dtcoree). 


HAUOIOnS  FBOSBOnnON. 

Bvidenoe  —  Attorney  and  oUent  — 
— PriTilcMged  oommomcation.  —  H  had 
been  criminally  proeeoated  for  thclt  on  affi- 
davits made  oy  the  defendants.  Prior  to 
making  them  the  defendants  had  taken  legal 
o^ion  as  to  whether  certain  acts  on  the  part 
of  H  did  constitnte  the  crime  of  theft  BeU^ 
that  evidence  was  admissible  as  to  what  took 
place  between  the  defendanto  and  their  solici- 
tor as  bearing  on  the  qnestion  of  malioe  and 
reasonable  and  probable  caase.  Heiberg  v. 
Me  WiUiam,  KUroe  amd  King.  219 

Want  of  reasonable  and  probable 
cause— Malioe— Onus  of  proof— Ab- 
sence of  motive.'^In  an  action  for  malicions 
prosecation  the  onas  lies  npon  the  plaintiff  of 
proving  want  of  reasonable  and  probable  canse 
and  malice.  The  existence  of  uialloe  may  be 
inferred  from  all  the  cironmstances  of  the  c«se, 
bat  the  absence  of  reasonable  and  probable 
cause  does  not  aatomati<*aIly  ei^tamifih  it. 
MaterowUz  v.  Richmond,  rUS 


MARRIAGE. 

5ft  LuNAcr. 
See  Maqistratb's  Court  (Appeal). 


MARTIAL  LAW. 

See  Skt-ofp. 


MASTER  AND  SERVANT. 

See  Cbiminal  Pbockduke  (Review). 

Desertion  —  Dismissal  —  ForMtore 
of  wages.— A  servant  rightly  dismissed  for 


45 


MASTER  AND  SERVANT—MINES  AND  MINERALS. 


46 


deMftion  or  condact  aiiionnting  to  def«ertion 
foifeito  arrear  wages.  Smith  v.  Fedcirtl  Cold 
Sioraff€  Co.,  Ltd,  734 

Bmployer^s  liability  —  Oontraotixur 
out— Ck>mmon  employment— Breach 
of  statutory  duty  oy  fellow-servant 
— Public  policy,  — A  contract  which  pro- 
vides that  an  employer,  in  consideration  of 
inrairing  his  servant  against  injuries  caused  by 
the  n^ligence  of  a  fellow-worknian,  shall  be 
free  from  liability  in  respect  of  such  injuries  is 
not  against  pnbhe  policy.  Tlie  fact  that  such 
ininiy  was  caused  by  the  non-observance  by  a 
fellow- workman  of  a  duty  imposed  by  a  statu- 
tory mining  regulation  makes  no  aifference. 
M(arriwny,AH^o  Deep  Gold  Mines,  Lid.    T75 

Looatio  operamm—Olerk— Monthly 
engairemanlt  —  Insufficient  notice  of 
dismiSSaL— Where  a  clerk  was  engaged  at 
a  monthly  sahury,  payable  on  the  first  day  of 
eaeh  month,  ana  was  subject  to  dismuisal  on  a 
month's  notice.  Held,  that  notice  must  be  so 

ven^as  to  terminate  at  tlie  end  of  a  month. 

otioe  of  dismissal  nven  during  the  currency 
of  any  month  only  takes  effect  at  the  termina- 
tion of  the  followmg  month.  PetnherUm,  N.O., 
V.  KeueU.  174 


t 


MEDICAL. 
,See  Criminal  Prockdurf. 


MILITABY  REQUISITION. 

See  Sbt-OFF  {Bond). 


MINES  AND  MINERALS. 

See  Elections. 

Su  Municipality  {Rateable  Projyertt/). 

Se€  Practicb  {Premature  Action). 

Base  metals— Cession  of  coal— Do- 
minium of  mineral  not  severed.  —  A 
cesmon  of  coal  and  coal  rights  without  traiigfer 
of  the  land  in  which  the  coal  i«  situated  cannot 
paM  the  dominium  of  coal  not  severed  from 
the  soil ;  it  can  at  the  most  confer  upon  the 
eessionaiy  the  right  to  mine  and  remove  the 
coal,    le  Roux  and  Others  v.  Loeicenthal.     742 


Company.  —  Mine  eqtupment  and 
development  —  Interest  on  deben- 
tures—ESxhaustion  of  capital— Pump- 
imr  water  from  mine— Siede  of  water 
—Cost  of  production— Proclamation 
34  of  1902,  sees.  2,  3  and  4.— A  mining 
company  raiHeil  money  on  debenture  for  pnr- 
poACH  of  equipment  and  development.  The 
debenture  interest  Itefore  the  mine  yielde«i  a 
revenue  was  paid  out  of  capital,  ifefd,  that 
such  interest  was  not  money  ''actuoll}'  ex- 

S ended  in  mine  ef|nipnient,  shaft  sinking  and 
evelopment'*  within  sec.  4  of  Proclamation 
Zi  of  19(^2,  and  could  not  therefore  be  deilueted 
by  way  of  allowance  for  exhaustion  of  capital 
under  sec.  2.  In  the  coui-se  of  mining  opera- 
tions water  was  pumped  from  the  mine,  and 
this  water  wa9  sold  uy  the  company.  Held, 
that  the  actual  expenditure  in  pumping  formed 
part  of  the  "  cost  of  production  *'  as  defined  by 
sec.  3  of.  the  I'roclamation.  Held,  further, 
tliat  the  defendant  could  not  claim  that  the 
cost  of  production  should  be  reduced  by  deduct- 
ing the  proceeds  of  the  water.  Knights  Deep, 
Ltd.,  V.  Colonial  Treasurer.  d89 

Fire-clay— Law  14  of  1807,  sec  2— 
Beffulations  of  1802.  —  Fire-clay  is  a 
mineral  substance  within  the  meaning  of  Law 
14  of  1897.  Neir  Blue  Sh/  Gold  Mining  Co,, 
Ltd.,  v.  Manchall.  363 

Qoldclaims—Ldcense-moneys— Pro- 
clamation 26  of  1001— Ordinance  11 
of  1002— Estoppel.— Certain  gold  claims 
luul    lieen    i^ejrged    by    the   predecessors   in 
title  of  tlie  defendant  on  the  plaintiff^s  pro- 
chiinicfl  land  during  the  existence  of  hostili- 
ties.     The   British  Government  refused   to 
acce]it  license- moneys  or  to  recognise  such 
I  iiegging  during  the  period  between  the  date 
I  ^i  \^&^^S  '^"^^  ^^^®  conclusion  of  the  war. 
'  Heidy  on  api>eHl,  that  during  the  period  in 

aiiestion  there  were  no  license-moneys  which 
le  claimliolders  were  liable  to  pay  and  to 

[  which  the  plaintiff  as  landowner  was  entitled 
as  against  the  Ciovemment,  and  that  he  could 

!  not  therefore,  under  Ordinance  U   of   19Q2. 

I  claim  any  share  thereof  from  the  registered 

I  owner  of  the  claims.  The  defendant's  pre- 
decesMors  in  title  had,  after  the  conclusion 
of  hostilities,  Hied  a  declaration  to  the  effect 
that  they  had  had  no  beneficial  occupation  of 
the  claims  during  the  war.  Held,  that  that 
fact  (li<l  not  estop  him  from  denying  liability 
for  license-moneyK.     Mvycr  v.  IF  cil.  35 

Qold  Law— Law  15  of  1808,  sees. 
13,  00  and  01  —  Public  and  private 
proclaimed  farms— Buildinjrs  for  trad- 
m^r  purposes  on  grold  claims— Riffht 
of  tne  Commissioner  of  Mines  to  sue 
for  ejectment— Surface  rights— Com- 
pensation.— Huildiiigs  for  tiuding  purposes 
had  lieen  ere<!te«l  upon  certain  gold  claims  in 
contravention  of  tlie  provisions  of  the  (vold 
Law  of  1898.  Held,  that  the  Commissioner 
of  Mines  had  a  locus  standi  to  sue  for  the 
removal  of  such  buildings.  Where  permis- 
sion for  the  erection  of  such  buildings  had 
been  given  to  the  owner  of  the  stands  by 
the  Government  of  the  late  South  African 
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Repnblic,  HclHj  that  befoi-e  the  owner  coald 
l»e  ejected  and  the  building  removed  coni- 
I»ensatiun  shonld  ))e  pai«i  to  Uie  owner.  Com- 
mismoner  of  Mines  v.  Hcrsk,  141 

Gold  Law— Minipacht  — Beacons  — 
Pegffinfir  on  minipacht  —  Innocent 
purchasers— EUectment  —  Estoppel  — 
Receipt  of  owner's  share  of  Ucense- 
moneys.— Prior  to  the  proclamation  of  a 
certain  fann  nnder  the  (rold  Law  a  mynpacht 
liatl  been  reserved,  8ar\'eye<l  and  beaconed  off, 
but  claims  w*ere  pegged  on  the  reserved  ground 
by  perHonn  iimorant  of  the  existence  of  the 
mynpacht.  The  owner  of  the  mynpacht  pro- 
testetl  to  the  MiniHter  of  Mines  against  this 
pegging,  and  against  the  i»sne  of  licenses  in 
respect  of  snch  claims.  A  number  of  the 
claims  were  subsequent!}'  allowed  to  lapse, 
and  Mome  were  lx>ugltt  at  public  auction  under 
the  pnn'isions  of  the  Gold  Law,  by  one 
ThorDam,  who  sold  them  to  the  idefendant 
com|jauy ;  the  remainder  were  thrown  open 
as  lapsed  claims,  anil  a  number  of  them  were 
repegj^.  The  Minister  of  Mines  thereafter 
informed  the  holders  of  claims  situated  on  the 
mynpacht  of  the  true  facts,  and  all  the  claim* 
holdens  save  the  defendant*  cx>mpany  vacated 
the  ground.  The  owner  of  the  mynpacht  con< 
tinued  to  receive  the  owner's  share  of  the 
license-moneys  paid  in  respect  of  the  com- 
pany's  claims.  In  an  action  by  the  owner  of 
the  mynpacht  against  the  company  for  eject- 
ment, Jiefdf  that  the  existence  of  the  beaconH 
was  constructive  notice  that  a  mynpacht  had 
been  reserved,  and  should  have  put  tne  defend- 
ant company  upon  inquiry.  Held,  further, 
that  under  the  circumstances  there  was  no 
duty  on  the  owner  of  the  mynpa(>ht  to  take 
legal  proceedings  to  vindicate  its  rights  so  as 
to  prevent  innocent  purchasers  from  acquiring 
the  claims.  Held,  also,  tliat  the  concfuct  m 
the  owner  of  the  mynpacht  did  not  directly 
induce  the  defendant  company  to  purchase  the 
claims.  Heldf  also,  that  the  receipt  by  the 
owner  of  the  mynpacht  of  the  ov.'ner*s  Hhare 
of  tiie  license- moneys  did  not  estop  it  from 
u-Mserting  itn  right  to  eject  the  clefendant 
company'.  Wntcrval  Estate  and  Gold  Mitmi<f 
Co.,  Ltd.,  v.  New  Bullion  Gold  Minithff  Co., 
Ltd.  717 

Gold  Law— Proclaimed  field- Mini- 
pacht  —  Building  on  mynpachts  — 
Law  15  of  1808.  sec.  92.— The  expression 
"proclaimed  tiehl  in  sec.  92  of  Law  15  of 
1898  deiioteM  an  area  under  the  jnristliction  of 
a  mining  commissioner,  and  includes  ground 
held  under  mynpacht  brieven  within  that 
area.  Outside  stand  townships  no  building 
may  be  erected  on  a  stand  in  a  proclaimed 
iiehl  without  the  consent  of  the  Commissioner 
of  Mines ;  and  that  consent  cannot  be  granted 
in  respect  of  ground  held  under  mynpacht. 
KHpnoortje  Estates  and  Tramway  Co.,  Ltd., 
v.  The  Government.  542 

Gold  mininfir— Base  Metals  Law- 
Overlapping  of  claims  —  Declaration 
of  ri^rhts.— Claim  licenses  under  the  Gold 
l^w  and  under  the  Base  Metals  Law  were 
hehi   by  different   persons  in  respect  of  the 


same  ^nnd.  Held,  that  the  holder  of  the 
gold  licenses  had  nufficient  interest  in  the 
matter  to  enable  him  to  sue  for  a  declaration 
of  rights.  Ne\e  Blue  Sky  Gold  Mining  Co,, 
Ltd.,  v.  MarshaU.  963 

€k>ld  mining— Mynpacht— Reserva- 
tion —  Pegffinff  —  Sesatrecht  —  Qjeot- 
ment  —  Law8  of  1889.  —  Prior  to  the 
iw*ue  of  a  proclamation,  proclaiming  a  certain 
farm  as  a  public  dicing  under  the  (.told  Law  of 
1889,  the  owner  teaconed  off  a  mvnpacht, 
having  induced  the  Government  to  delay  the 
issue  of  the  proclamation  for  that  purpoee. 
The  proclamation  notified  that  the  farm  was 
thrown  open  as  a  public  goldfield  *'  in  so  far 
as  the  ground  in  not  (or  has  not  been)  reserved 
for  mynpai^hts,  &e."  Considerable  delay  en- 
sued in  taking  out  the  mynpacht  brieL  In  the 
meantime  part  of  the  ground  beaconed  off  as 
a  mynpacht  was  pegged,  and  a  certificate  of 
bezUreckt  granted  in  respect  of  the  cUuma  so 
pegged.  The  facts  showed  that  the  Govern* 
ment  originally  intended  to  allow  the  owner  to 
mark  off  liis  mynpacht.  In  an  action  brought 
by  the  holders  of  the  mynpacht  against  the 
holders  of  the  hezUreekt  for  a  declaration  that 
the  pegging  of  such  claims  was  illegal  and  the 
defendants^  title  thereto  void,  and  also  for  an 
order  of  ejectment.  Held,  that,  under  ^e 
circumstances,  the  ground  covered  by  the  myn- 
pacht brief  was  reserved  at  the  date  of  the 
I  proclamation  of  the  farm,  and  was  therefore 
I  not  peggable.  But  the  Court  gave  the  defend- 
ant company  leave  to  file,  within  a  specified 
period,  an  amended  plea  raising  any  further 
defence  to  the  claim  for  ejectment  and^  to  call 
further  evidence  in  answer  to  such  claim,  and 
ordered  the  auestion  of  costs  to  stand  over 
pending  the  final  decision.  Waterval  Estate 
and  Gold  Mining  Co.,  Ltd.,  v.  NewBMionGold 
Mining  Co.,  Ltd.  38S 

Lapsed  claims  —  Overlappinsr  of 
claims— Ordinance  42  of  1603,  sec.  1 
— Volksraadbesluit,  art  1976,  of  8th 
December.  1808.  —  Certain  claims  under 
JiUw  14  of  1897  overlapped  claims  in  respect  of 
winch  licenses  were  held  under  the  Gold  Law. 
The  licenses  for  the  base  metals  claims  were 
allowed  to  lai)se,  but  were  renewed  within  the 
period  specified  in  Volksraadbesluit,  art.  1975* 
of  the  8th  December,  1808.  Held,  that  Ordi- 
nance 42  of  1903,  sec.  1,  merely  referred  to 
the  pegging;  of  base  metals  claims  on  ground 
held  on  claim  license  under  the  Gold  Law,  and 
did  not  affect  renewals  of  base  metal  licenses 
for  claims  already  pegged.  Neto  Blve  Sky 
Gold  Mining  Co.,  Ltd.,  v.  Marshall.  3» 


MOBTOAOE. 

See  Deeds  OrncK. 

See  Insolvency. 

See  Provisional  Sentence. 
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MORTGAGE-NATIVES. 
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Bond- Attaobment— Sale  in  execu- 
tion—Abaence  of  original  bond.— An 
Older  attaching  a  portion  of  the  applicant's 
bitemt  in  a  morti^a^^  hond  ad  fuwfnndam 
iiuiadietionem  wt»  in:B]ited  by  the  High  Conrt 
There  were  no  cirevunatanceii  before  the  court 
at  the  time  to  fthow  that  the  original  bond 
was  not  in  the  country.  An  a  fact,  however, 
it  was  in  the  poesesftion  of  its  rightful  owner, 
who  wai}  resident  abroad.  A  copy  of  the  liond 
WIS  thereafter  attached,  an<l  sold  in  execu- 
tkn  of  a  ju^nneiit  against  the  bondholder 
liT  default  The  oopy  was  eeded  to  the  pur- 
eMaers  bv  the  depnty-sherifT,  nnd  the  cesxton 
registered.  The  jadgnient  by  default  was  sub- 
sequently set  aHide.  HeM,  that  the  absence 
of  the  original  bond  and  its  non-attachment 
mralidated  the  sale,  and  that  no  title  had 
been  conferred  on  the  purchasers.  Reinhardt 
r.  Bkktr  and  David,  1 79 


MUNICIPALITY. 

Buildings  —  Plana  submitted  by 
Afliatios— Arbitrary  decision— Ultra 
virea— Where  all  the  reauiaite  formalities  for 
the  ereetion  ol  new  bniloinfn  within  a  muni- 
eipality  had  been  complied  with,  but  the  muni- 
eiplity  refnaed  to  consider  the  plans  as  sub- 
inittedon  the  grounds  that  they  were  submitted 
by  an  Asiatic,  and  that  Asiatics  would  pre- 
somaUy  live  in  the  buildings.  Held,  that  the 
mnnieipality  had  not  the  power  to  prevent 
Aaiaties  building  within  the  municipality,  but 
B»8t  either  approve  or  disapprove  of  the  plans 
a*  mbmitted,  and  in  case  of  disapproval  must 
state  on  what  structural  sTOunds.  Hajee  Hahih 
T.  Pkterwbmrg  Munv^pcuUy,  63 

Datjr  to  repair— Non-feasance— 
liabifi^  for  damages— ProoUunation 
7  <a  19da  sec.  84.-By  sec.  34  of  Piochi- 
nation  7  of  1902  all  streets,  roads,  squares  and 
thonM^hfares  within  the  limits  of  the  Pretoria 
Maoieqiality  are  vested  in  the  Ckmncil  '*in 
tniat  to  keep  the  same  open  and,  as  f ar  aa 
may  be  conaiatcnt  with  the  funds  at  their 
disposal,  in  eepair  for  the  use  and  benefit  of 
the  iahahitanta."  HM,  tliat  the  words  "as 
£tf  as  may  be  consistent  with  the  funds  at 
their  disposal"  confer  upon  the  Council  a 
diseretbn  inoonsiatent  with  the  eidstence  of 
an  absolute  dut]f  to  repair  in  all  events,  and 
that  the  Council  cannot  be  held  liable  in 
damages  for  an  accident  caused  by  the  con- 
dition of  a  road  on  which  the  Council  had 
done  no  work  and  made  no  repairs.  Thorpe 
V.  Mitnidpal  Council  of  Pretoria.  Vfs 

Native  location  —  Consent  of  the 
LjoatonantrOoTernor— Ordinance  58 
of  1003,  sec.  37— Ckwts— Ultra  vires.— 
The  consent  of  the  Lieutenant-Governor,  as 
reqairedbysee.  37of  OrdinanoefiSof  1903,  for 
the  laying  out  of  a  native  location  by  a  muni- 


cipality had  not  been  obtained.  The  munici* 
pality  under  their  bye-laws  levied  a  charge  aa 
a^inst  oocupiertt  of  ground  within  the  location. 
Held,  on  appeal,  that  the  consent  of  the  Lieu- 
tenant-Governor not  having  been  obtaineil, 
there  was  no  location  in  terms  of  the  law,  and 
therefore  the  bye-laws  of  the  municipality  did 
not  affect  the  location,  and  the  diarge  was 
acconlingly  illegal  and  invalid.  Held,  further, 
that  as  tne  ninnioipality  hati  acted  ultra  viret^^ 
the  appellants  were  entitleil  to  their  coats  in' 
both  courts.  Malcpe  and  Othert  v.  Potehef- 
stroom  MunicipalUy,  96 

Rateable  property— Farm  about  to 
be  proclaimed-Law  15  of  1896,  sees. 
36  and  38— Dominium— Ordinance  43 
of  1003,  sec.  3.— Where  Government  notioea 
of  the  intended  proclamation  of  a  farm  and 
the  distribution  of  claims  thereon  by  lottery 
had  been  issued  under  sees.  36  and  38  of  Jaw 
15  of  1888,  but  no  proclamation  had  in  fact 
taken  place,  Held,  tliat  the  dominium  of  the 
land  was  still  in  the  rmstered  owner,  and 
that  it  constituted  rateable  property  under 
sec.  3  of  Ordinance  43  of  1903,  in  reapeot  of 
which  the  owner  was  liable  to  pay  aaaesameot 
rates.  Klioriversberg  EHate  and  Gold  Mining 
Company,  Ltd.,  v.  Municipal  Council  ofJokan- 
ne^bnrg.-  660 


MURDER 
See  Criminal  Procedurk* 


MYNPAOHT. 

See  Mines  and  Minerals. 


NATIVE  LOCATION. 

See  Municipality. 


NATIVES. 

See  Criminal  Prockdure. 

See  Land  {Transfir). 
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NEGUGENCE— ORDINANCES. 
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NEOLIOENOE. 

See  TREAPA98. 

Bzoavation  near  bi^hway— Mininff 
area  — Nefflect  to  fence  —  Contribu- 
tory neffllgence.— Where  a  mining  com- 
pany sank  a  (ihaft  82  feet  from  a  public 
road  and  left  it  unfenoed,  and  the  circuni- 
stancee  were  such  that  the  company  ought 
to  have  foreseen  that  such  shaft  mifflit  in 
all  probability  become  a  source  of  Sanger 
to  any  one  stnmnff  off  the  highway  for.  a 
fthort  distance,  Bela^  that  the  company  was 
liable  for  damages  at  the  suit  of  a  person  who 
hatl  strati  from  the  roail  in  the  dark  and 
received  injuries  from  falling  into  the  shaft. 
Fleming  v.  Rietfontfin  Deep  Gold  Mining  Co., 
Ltd.  in 


NEOOTIORUM  OESTOR 

See  Administration  op  Estates. 


NEW  TRIAL. 

See  Criminal  Procedurf.. 


NOTICE. 

See  Building  Contract. 

Sec  Cheque. 

Sre  Landlord  and  Tenant  {LandlotrTu 
Hjfpothee). 

See  Master  and  Servant. 


NUISANCE. 

Sec  Landlord  and  Tenant. 


ORDERS.  IN  COUNCIL. 

Interpretation  —  Validity — Legiflli^ 
tion  for  individual —GonflBoation  of 

Srivate  propertv  —  Oompenaation  — 
^rder  in  Council  of  the  loth  Etoptem- 
ber,  1902  -Order  in  Oounoil  oi  the 
loth  AufiTuet,  1903,— In  terms  of  an  Older 
ixi  CuioicJ  ijau^d  the  i;>th  September,  1902, 
"  the  railwa]^  knoitTi  bb  the  NetnerlaDds  Sooth 
African  Railway  and  all  property  in  and 
all  ritffats  in  ana  over  the  same  shall  be  and 
shall  oe  deemed  to  have  been  as  and  from  tJie 
Ist  day  of  September,  1002,  transferred  to 
and  vested  in  the  Grovemor  of  the  Tfansvaal 
on  behalf  of  His  Majesty."  The  expression 
*'  railway"  is  defined  in  the  Order  as  indading 
"  all  lineft  of  railway  and  iJl  lands,  stationsy 
bnildings,  locomotive  engines,  rolling  stock* 
machinery,  and  plant,  and  all  other  property 
of  whatsoever  description  or  natare  appertain- 
ing to  or  Qsed  in  connection  with  a  railway.** 
By  an  Onier  dated  the  10th  Aoffust,  1908,  it 
ii  provided  as  follows :  "  (1)  AH  properhr  of 
the  Netherlands  Sonth  African  Railway  Com- 
pany in  the  Transvaal  of  whatsoever  natare 
and  all  rights  and  intereists  in  and  over  the 
same  sliall  as  and  from  the  commencement  of 
this  Order  be  transferred  to  and  vested  in  the 
Governor  of  the  Transvaal  on  behalf  of  His 
Majesty.  (2)  This  Order  shall  be  read  and 
construed  as  one  with  the  Order  of  His 
Majesty  in  Conncil  of  the  15th  September, 
1902."  The  railway  company  had  in  the 
years  1895-96  advanced  to  a  collieiy  com- 
pany certain  sums  of  money  in  respect  of 
which  a  notarial  bond  was  executed,  which 
was  still  in  force.  The  collieiy  company  were 
also  indebte<l  to  the  railway  company  in  an 
amount  for  railage  of  goods.  Jleia,  that 
such  debts  were  covered  by  the  two  Orders, 
which  must  be  read  together.  Held,  furtlier, 
that  the  Onlers  had  the  force  of  law  even 
though  they  dealt  merely  with  one  individual 
and  one  set  of  assets^,  and  were  not  general  in 
their  application.  Held,  further,  that  as  the 
Orders  were  intended  to  be  and  were  laws^  the 
Court  had  no  power  to  question  their  vahdity 
on  the  grouna  that  they  involved  a  confiaca- 
tion  of  private  property  without  compensation. 
Nederlandsche  ZiM  AJrikaansehe  Spoorweg 
Maatsrhapjnj  v.  The  Donglas  Colliery,  LieL, 
and  Centtytf  Sottth  African  Railursyn.         874 


ORDINANCES. 


Ordinance  9  of  1902,  sec.  6. 

ing  Manter, 

1 1  of  1902.    See  Meyer  v.  Weil. 

qo  of  1902,  sec  5.     See  Rex  v. 

Dhlamini,  831 
20  of  1902,  sec.  5.    See  Samuel  Makhato 

V.  Rex.  565 


See  Daly  v.  Tdu?- 

S5 

MgcvH    I 
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ORDINANCES— PEREGRINUS. 
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Unliiuuioe  32  of  19U2,  sec.  32.    See  PoU  v. 
SUtUkg  A  Co.  436 

«2  of  1902,  sec  46.    See  Bex  v.  Jones.    91 

as  of  1902,  sec.  46.    See  Bex  v.  John.  758 

1  of  1903,  sec  134.  See Hwlihy  v.  Bex.  19 

1  of  1908,  tec  206.    See  Bex  r.  Paiiereon. 

93 

38  of  1903,  sec  11.    See  de  Wei  v.  MunU 

dpal  CkmneU  ofPrttona.  666 

38  of  1903,  sec  ll.    See  SwairU  and  Apoel 

V.  Pretoria  Toum  Conneil.  621 

42  of  1903,  sec.  1.    See  New  Blue  Sky  Gold 

Mimng  Co.,  Ltd.,  v.  Marshall.         363 

43  of  1903,  sec  3.     See  Ktiprivsreberg 

EeiaU  and  GoU  Mining 'Co.,  Ltd,,  v. 
Municiual  Council  of  Johanneebura.  660 

46  of  1903,  sees.  2  and  4  (e).    Su  Movent 

y.  Rex.  22 

46  of  1903,  sec  20  (a).    See  Guttenberg  v. 

Bex.  207 

54  of  1903,  sec  11.    See  Owene  v.Bex.  424 

54  of  1903,  sec.  11.     See  Rex  v.  Wang 

Yung  Shan  and  An  Tit  Tai.  397 

68  of  1903,  sec  37.     See  Malope  and 

Othere  v.  Potchefitrootn  Municipa- 
lity. 96 

58  of  1903,  sec  58.      See  Johannesburg 

Market  Concession  and  Building  Co., 
Ltd.,  V.  The  Band  Plague  Cotnmit- 
tee.  406 

60  of  1903,  sec.  28.    See  Bex.  v.  MaUbula. 

710 

12  of  1904,  sec  5.    See  Solonwn  v.  Bex. 

711 

24  of  1904.    See  PasqudU  Cigarette  Co., 

Ltd.,  V.  Diaconicolas  A  Cqosopolus.   472 

24  of  1904,  seo.  22.     See  Maladry  v.  de 

Koning.  028 

26  of  1904,  sec.  5.      See   Bex   v.   John 

Cunioua  402 

26  of  1904,'sec.  8.    See  Bex  v.  Sabugi.    170 

26  of  1904,  sec  35.    See  Timmemian  and 

Others  r.Bex.  51 

28  of  1904,    sec.   3.     See'  Johannesburg 

Market  Concession  and  BuUdina  Co., 
Ltd.,  V.  The  Band  Plague  Commit- 
tu.  406 

29  of  1904,  sec  39.     See  Greene  v.  Bex. 

505 

48  of  1904,  sees.  22  and  103.    See  Bezui- 

denhout  and  Others  v.  Johantie^urg 
Waterworks  Estate  and  Ejcphration 
Co.,  Ltd.  514 


PARTNERSHIP. 

See  lNSUB.VNC£. 

See  Land  [Transfer  Duty). 

Agency— Scope  of  partnership 
tranaactionB— Improper  use  of  par€- 
nerahip  information— Interest  of  iMurt- 
ner  in  conflict  with  interests  or  firm 
—Laohes—SpeGial  defence.— O  entered 


into  partnervliip  with  T  and  B  for  the  pur- 
pose of  purchasing  and  thereafter  realisin); 
certain  landed  property  and  shares  belonging 
to  one  H.  All  pi-ont  or  loss  resulting  from  the 
transaction  was  to  be  equally  sliared.  The 
sliares  in  question  were  snares  in  a  company 
whose  chief  asset  consisted  of  a  number  of 
valuable  building  stands  in  Johannesburg. 
T  and  B  purchase  half  of  these  stands  from 
the  company  for  their  own  benefit,  without 
giving  notice  of  the  transaction  to  Cr,  their 
copartner.  Held,  that  the  transaction  was 
in  conflict  with  the  interests  of  the  partnerHliip, 
and  incompatible  with  the  fiduciary  relation- 
ship existing  between  partners,  and  Uiat  T 
and  B  were  liable  to  account  to  G  for  one- 
third  sliare  of  siny  resulting  profits.  Though 
G  became  aware  of  the  purchase  by  T  and  B 
shortly  after  its  completion,  he  at  tliat  time 
had  no  knowledge  of  the  details  of  the  trans- 
action. Held,  Uiat  under  the  circumstances 
a  delay  of  six  months  in  bringing  his  action 
was  not  unreasonable,  and  that  the  defence  of 
laches  could  not  be  successfully  raised  against 
his  claim.  Smnble,  the  defence  of  Uuhes  sliould 
be  specially  pleaded.  Goldberg  v.  Trimble  and 
Bennett.  255 

Attorney  and  client— Professional 
conduct- Secret  agreement  —  Gk>od 
faith— Contract  contra  bones  mores. 
—Where  an  attorney,  while  acting  as  legal 
adviser  to  a  partnership,  entered  into  a  secret 
contract  witii  one  member  to  protect  him 
affainst  and  to  watch  in  his  interast  the  acts 
of  the  other  member  in  connection  with  part- 
nership business.  Held,  on  appeal,  that  such 
a  contract  was  contra  bonos  tnores,  and  would 
not  be  sustained  by  the  Court.  Muttony, 
Steintoeiss.  43 


PAUPER  SUIT. 

See  Practick. 


PAYMENT. 
See  Contract  (CotutrHttim). 


PEREQRINUS. 
See  PsAoncK. 
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l^ERJURY— tRACTTCE. 
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PERJURY. 

See  Criminal  I'bockdure. 


PERPETUAL  SILENOK 

See  Pkactick. 


PLEADING. 

See  Practice, 
See  Purchase  and  Sale. 


POUTIOAL  OFFENCE. 
See  Advocate. 


POST-NUPTIAL  OONTRAOT. 

See  DEKD8  Office  (Mortgtige). 


PRAOTIOE. 

Sec  Arrest. 

Sec  Criminal  Procedure. 

See  Insolvency  {Inwlcent). 

See  Mortgage  (Bond), 

See  Purchase  and  8alf« 

Appeal— Aoquieaoence  in  judfirment 
— Coets  in  court  below  paid.— The  appel- 
lant Hiied  tlie  reMpcmdenttf  on  two  connU,  the 


one  for  money  aue  ander  a  contract  of  service, 
and  the  other  for  damages  for  libel.  The  jodg- 
uient  was  in  effect  one  for  the  defendants  on 
the  first  count,  but  they  to  pay  the  costs,  and 
for  the  plaintilT  on  the  second  oonnt  for  £S5 
and  costs.  On  the  day  after  the  tria]  the 
plaintiff  presented  for  pajnient  a  taxed  bill  of 
costs  incurred  in  connection  with  both  ooants, 
which  the  defendants  paid.  Thereafter  the 
plaintiff  noted  an  appeal  against  the  niaffis- 
trate*8  decision  on  the  first  count  Held^  tnat 
having  claimed  and  received  payment  of  the 
costs  of  that  count,  appellant  IimI  acquiesced 
in  that  part  of  the  judgment  and  could  not 
appeal  against  it.  Meikhreid  v.  Bemk  of 
Africa,  Ltd,  740 

Appeal— Retirement  of  oertain  ap- 

Sellants— Explanatory  affidavit.  —  At 
le  hearing  of  an  appeal  some  of  the  appellants 
on  the  record  retirecl  from  the  case.  Tiiey  had 
made  an  affidavit  netting  forth  the  reasons  for 
their  withdrawal.  Counsel  for  the  respondent 
desired  that  the  affidavit  should  be  put  in  and 
read,  as  affecting  the  merits  of  the  appeal. 
Heldf  that  the  affidavit  could  not  be  received. 
Bloxam  and  Others  v.  Green,  S33 

Appeal— SettixijBr  down  by  respond- 
ent—Appellant in  default— Stnkinir 
off  roll— OoBte-Rule  of  Court  97.— 

Where  a  respondent,  acting  under  the  97th 
Rule  of  Court,  sets  an  appeal  down  for  hear- 
ing, and  on  the  day  of  hearing  the  appellant 
faUH  to  appear,  the  respondent  \b  entitled  to 
liave  the  appeal  stnick  off  the  roll  with  all 
costs.     Wuttaiiui  v.  Maicet\  83 

• 
Appeal— Time  allowed  for  proaeou- 
tion— Rule  of  Court  06.— Where,  owing 
to  the  Supreme  Court  vacation,  there  is  no 
sitting  of  that  Court  within  the  period  of  six 
weeks  prescribed  for  the  pix)6ecution  of  an 
appeal  rrom  a  court  of  resident  magistrate,  tlie 
appeal  should  be  set  down  on  the  first  day  of 
the  next  term.     Pelser  v.  Levy,  466 

Application— Attendance  of  mate- 
rial witness.- Where  an  application  was 
pending  in  the  Supieme  Court  as  the  result  of 
information  given  by  S,  and  where  S  had 
neglected  to  make  an  attida^it  after  repeated 
i-equestti  to  do  so,  the  Court  ordered  S  to 
ap|)car  and  show  cause  on  the  day  of  hearing 
of  the  application  why  he  should  not  lie 
ordered  to  irive  evidence  in  it.  Exjtarte  In- 
corjHf rated  law  Society,  348 

Demand— Day  of  payment  fixed— 
Biunmons  without  previous  demand 
—Costs.— A  lease  provided  for  the  pigment 
of  rent  monthly  in  advance  at  tlie  office  of 
the  lesfior^s  attorneys.  The  rent  being  in  arrear, 
the  lessor  issued  summons ;  the  lessee  there- 
upon tendered  the  amount  due,  but  without 
costs.  Heldy  on  appeal,  that  no  extra-judicial 
demand  was  nece»<ary,  tliat  the  tender  should 
have  included  costs  of  summons,  and  that 
therefore  the  plaintiff  was  entitled  to  costs. 
Kcisitcl  V.  Da-ci9,  781 
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Jadffment  — Petition  to  set  aside 
and  to  reopen  the  action  —  Appli- 
cation refiieed.  —  A  defendant,  againnt 
whom  judgment  luul  been  given  in  default  of 
Mpeannce  at  the  liearins;,  applied  to  reopen 
the  case  (alleging  that  he  bad  a  good  and 
iohdfide  defence  to  the  action),  on  the  ground 
thftt  hiB  failure  to  appear  ^'as  due  to  his 
Rtraitened  cireumstanees.  Held,  that  as  he 
might  liave  appeared  perHonally  or  asked 
leave  to  defencf  %n  fornUk  pauperis,  the  appli- 
eation  must  be  refused.     Botaes  v.  Ptnnick. 

156 

Jodflment  by  default -Summons— 
Denial  of  eervice— Defendant  estop- 
ped—A defendant,  against  whom  judgment 
bad  been  given  by  default,  applied  to  have  it 
wt  aside  on  the  ground  that  the  summons  had 
not  been  served  on  him,  but  on  his  brother, 
who  had  no  authority  to  accept  service.  The 
huts  as  to  service  luid  come  to  his  notice  Ijefore 
ja^gment  When  service  of  the  judgment  and 
of  ueinit  of  execution  was  ma<le  on  him  he  did 
notxaise  any  question  of  defective  service,  and 
in  reeard  to  the  writ  stated  merely  tliat  he  was 
VDahle  to  satisfy  it.  Held,  on  appeal,  that 
the  defendant  could  not  be  heard  to  deny  that 
there  had  been  proper  service  of  the  summons. 
Deputy  Sheriff  fai*  fVitwatcntrand  Dintrirt  v. 
Httrnf  Goldberg  and  the  Assignees  of  GMherg 
Bm.  ds  Gerson,  680 

Letter  of  demand— Wronsr  address 
—Posting— Tender  after  summons- 
Costs.— An  unregistered  letter  of  demand 
was  posted  to  an  aodress  stated  in  an  acknow- 
ledgment of  debt  to  be  the  address  of  the 
debtor.  It  failed  to  reach  him  owing  to  the 
fact  that  the  address  given  was  the  wrong 
one;  of  which  fact  the  debtor  was  aware. 
After  the  issue  of  summons  the  debtor  tendered 
the  amount  claimed,  b*it  without  coets.  Held, 
OD  appeal,  that  the  posting  of  the  letter  of 
demand  under  the  above  circumstances  was 
sufficieut,  and  that  the  plaintiif  was  entitled 
to  judgment  with  costs.  Chittenden  v. 
Sekoeman.  42 

Pftuper  suit— Wagres:,— The  Court  will 
notgraot  permiiision  to  sue  informd  pauperis 
to  a  person  who  is  able  to  earn  good  wages. 
Spring  v.  Coetzee's  Executor  and  Others.      347 

Peregrinus  —  Legal  representative 
of  a  Gompany— Security  for  costs 
pemlinff  action— By  whom  can  se- 

ponty  De  demandCMcL — A,  a  peregrinus, 
uuftituted  action  against  B,  a  limited  company 
curyiog  on  business  in  this  colony.  The 
rammoos  was  directed  against  C  as  ciiairman 
^  legal  representative  of  the  company. 
ndd,  on  appeal,  that  C  was  entitled  to 
demand  from  A  security  for  costs  in .  the 
•ction.  Burton^  v.  Villieria  Diamond  Syndi- 
cate, Ltd,  85 

Perpetual  silence  —  Letter  of  de- 
mand ftom  attorney— Publicity.— B's 
attorney  wrote  to  S  deuiauding  delivery  of 
certain  tdiares,  and  threatened  legal  proceed- 


ings in  case  of  refusal.    S  denied  liability, 
and  requested  that  the  action  should  be  pro- 
secutedf  without  dela]^.     B  replied  that  he 
;  would  cliooMc  his  own  time  for  suing.    Two 
i  months  after  the  date  of  the  letter  of  demand 
;  8  applied  for,  and  obtained,  an  order  directing 
I  B  to  commence  hi;4  action  within  two  months 
'  thereafter  on  pain  of  a  decree  of  perpetual 
I  silence.    Held,  on  appeal,  that  the  aiscretion 
of  the  judge  granting  the  order  should  not 
under  tne  circumstances  lie  interfered  with. 
The  remedy  aflfonled  by  a  decree  of  perpetual 
silence  is  applicable  not  only  to  cases  where 
a  claim  has  been  made  or  an  action  threatened 
publicly,  but  also  to  cases  where  by  demand 
or  threatened  action  there  has  been  a  distur- 
bance of,  or  interference  with,  the  quiet  enjoy- 
ment of  another's  rights.     The  remedy  should 
'  be  alloweil  with  great  discretion  anil  with  a 
due  regard  to  all  the  circumstances.    Brown 
,  v.  Sinion.  311 

Pleading  —  Divorce  —  Adultery  — 
Va^rue  allegation— Striking  outjpara- 
ffraph— Amendment— Rules  of  Court 
35  (c)  and  36. — In  an  action  for  divorce,  an 
allegation  tliat  adultery  had  been  committed 
in  tne  towns  of  P  and  J  at  times  extending 
over  a  period  of  four  years  with  nerRons  un- 
known IS  vague,  embarrassing  and  i>ad  in  law, 
and  must  be  struck  out  of  the  pleadings  under 
Rule  of  Court  35  (c).  By  consent  leave  given 
to  amend  under  Rule  36.  Launspaai,  v. 
LaunsjHX-ch,  7 

Pleading— Exception— Striking  out. 
— Where  a  plea  is  excepted  to,  and  where  it  is 
also  desired  to  apply  in  the  alternative  to 
strike  out  certain  paragraphs  of  the  plea, 
there  should  be  a  formal  notice  of  motion  to 
found  the  application  to  the  Court  to  strike 
out ;  the  application  should  not  be  embodied 
in  the  same  (focunient  as  the  exception.  When- 
ever possible  in  such  a  case  the  arguments 
on  the  exception  and  on  the  application  to 
strike  out  should  be  taken  together.  Davis  v. 
Rood,  196 

Pleading— Joint  contractors.— Where 
in  an  action  for  a  declaration  of  rights  one  of 
two  joint  contractors  claimed  an  order  settini^ 
anide  the  whole  contract  as  null  and  void  ao 
initio,  Held,  that  all  the  parties  to  the  con- 
tract should  be  before  tlie  Court,  either  as 
plaintiffs  or  defendants.  Bezuidenhmit  v.  Gold- 
lerg,  127 

Pleading— Special  pleas,  if  omitted 
ft*om  the  pleadings  not  allowed  at  the 
hearing.  —  Where  a  plaintiif  alleges  negli- 
gence, but  omits  to  aver  in  his  declaration  the 
neglect  of  a  specific  statutory  duty  on  the  part 
of  the  defendant,  that  fact  cannot  be  relied 
upon  at  tlie  trial.  Fleming  v.  Rietfontein 
Deep  Gold  Mining  Co, ,  Ltd,  1 1 1 

Pleftding— Striking  out  paragraph 
under  Rule  35— Explanatory  affida- 
yI^  _In  applications  to  strike  out  under  Rule 
3o  supporting  affidavits  are  unnecessary. 
African  Afjiictdtiiral  and  Finance  Corjtomtion, 
Ltd,,  in  ItquidaHon  v.  canikr  Mcrwc         537 
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PleadinfiTB— Payment  into  Court 
without  admission  of  liability— Rule 
of  Court  38  (al—Held,  tliat  under  Kale  of 
Ckmrt  38  (a)  "oaymeiit  into  Conrt  without 
admitting  liabiutT"  was  not  neoesMirily  an 
admimion  of  the  plaintiff  b  claim.  Shepherd  v. 
Commissioner  of  Jiailwaifs.  189 

Premature  action— Declaration  of 
riffhts  —  Lease  of  building  on  gold 
claim. — In  an  action  brought  by  the  owner 
of  the  soil  and  the  Government  against  the 
owner  of  a  claim,  the  Court  declared  the 
lease  of  a  bnildine  on  the  claim  illegal,  and 
interdicted  him  from  interfering  with  the 
Hurface.  The  claimholder  consequently  re- 
fused to  accept  rent  from  the  lessee  of  the 
buikiing ;  he  did  not  dispute  the  lessee^s  ri^ht 
or  seek  to  disturb  his  possession.  In  an  action 
by  the  lessee  against  the  claimholder  for  a 
declaration  that  the  lease  was  valid,  Held, 
on  appeal,  that  to  justify  an  action  for  a 
declaration  of  rights  there  must  be  proof  that 
the  plaintiff^s  rights  have  actually  been  at- 
tacked, and  that  the  present  action  was  pre- 
mature. The  (question  as  to  the  validity  of 
a  lease  of  a  building  on  a  gold  claim  by  the 
claimholder  to  a  person  not  a  licensed  digger 
argued,  but  not  decided.     Edtcards  v.  Clarke. 

337 

Promissory  note— Presentment- 
Further  demand  unnecessary— Cost 
of  summons.— Where  a  promissory  note  hat* 
been  presented  for  payment  to  the  maker  and 
dishonoured,  no  further  demand  before  action 
is  necessary  to  entitle  the  plaintiff  to  the  costs 
of  summons.  In  this  respect  a  surety  who  1ms 
indorsed  the  note  as  co-urinciital  debtor  staniU 
in  the  same  position  hm  tiie  maker.  Arnoldi  v. 
KUuenga,  Albers  arid  Dreyer.  533 

Rule  nisi— Return  day— Extension 
of— Order  of  court  necessary.  —  The 
return  day  of  a  nile  tii^  can  only  be  extended 
by  application  to  the  Court,  not  by  the  mere 
consent  of  parties  out  of  court.  Mandsley  v. 
Dunton.  577 

Venue,  changre  of— Action  in 
Supreme  Court— Chancre  of  venue  to 
Hiffh  Court-Proclamafion  14  of  1902, 
sec.  29.— Applicant,  who  was  being  Mued  in 
the  Supreme  Court,  applied  for  (thange  of 
venue  to  the  Witwaternrand  High  Cr.urt  on 
the  ground  that  he  and  his  witnenHes  resided 
in  Joliannesburg.  Heldy  that  as  he  had  not 
shown  that  the  action  could  be  more  con- 
veniently lieaixl  in  the  latter  court,  the  ap^ili- 
(tation  must  be  refuse<l.  Ugilcic  v.  Bettint  ct- 
Co.  747 


PREFERENCE. 

Sec  Insolvency  {Coccmuj  Bond), 


PREMATURE  ACTION. 

See  Practice. 


PRESCRIPTION. 

Placaat  of  Charles  V  — Wholesale 
and  retail  purchases— Appropriation 
of  payment.— In  deciding  whether  a  claim 
for  goods  sold  and  delivered  is  prescribed  under 
the  Placaat  of  Charles  V,  the  Court  will  in- 
quire whether  the  articles  were  of  a  nature  to 
be  used  up  or  consumed  by  use,  and  whether 
the'  sale  was  a  retail  one.  Where  the  appel- 
lants claimed  an  amount  for  gooda  sold  and 
delivered  to  the  proprietor  of  a  brewery,  and 
it  appeared  that  the  goods  consisted  of  articles 
some  of  which  would  be  consumed  by  use  and 
others  not,  but  where  the  sales  were  of  anch 
magnitude  tliat  they  oould  not  be  called  sales 
by  retail.  Held,  on  appeal,  that  the  claim 
was  not  prescribeil  thongli  more  than  two  years 
had  ela|)sed  since  the  date  of  the  transactions. 
Peycke  <!•  Co,  v.  Estate  Baumann,  70 


PRETORIA  CONVENTION. 

See  Land  {Ttxinsjer), 


PRINCIPAL  AND  AGENT. 

Sec  Contract  (Constrkiction), 

See  Partnership. 

See  Provisional  Sentence  {Prwnissory 
Note), 

See  Railways. 

Sec  Wagering. 

Undisclosed  principal  —  Constnic- 
tion  of  contract.  —  A  contract  was  em- 
iMKlied  in  a  letter  in  the  following  terms : 
'*  In  ttcconlance  with  our  verbal  agreement  I 
now  beg  to  inform  you  that  I  undertake,  in 
consideration  for  your  services  in  connectiou 
with  obtaining  sale  of  Hermanstail  from  J.  J. 
Herman  to  me  q.q.^  to  pay  you  10  iier  cent,  of 
I  all  net  profits  made  by  me  out  of  tiiis  traosac- 
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tiun.  Jhutlier,  tbat  slioald  the  er>*eii  of  the 
aud  propeity  Hermaniitad  not  be  sold  bv  nie 
witliin  one  year  from  date  of  purchaue,  that  I 
ilbili  have  the  option  of  paying  you  the  Hun* 
of  £l(X)0  sterling  instead  of  the  10  per  cent,  of 
pro&ts  before  mentioned.  I  also  consent  that 
yoa  can  recover  all  yonr  cash  disbarsements 
made  in  connection  with  the  adniinistrution  of 
Hennaofftad  from  J.  J.  Herman,  and  that  this 
shall  not  interfere  with  vour  percentage  to  be 
obtained  from  me  q.q.  Held,  that  tlie  sig- 
natoiy  of  the  letter  was  liable,  as  lie  was  act- 
io^ for  an  undisclosed  principal  and  contracting 
with  a  person  who  ^'as  unaware  who  the  prin- 
cijmI  was.  Held^  further,  tliat  there  was  no 
oQlintwD  to  sell  imposed  by  the  contract. 
Dam  y.  Rood.  196 


PBINOIPAL  AND  SURETY. 

Ghiarantee  —  Construction  —  Gon- 
tmuinff  ffoarantee— Surround^iff  oir- 
coxilflitanoes. — G,  who  was  commencing  busi- 
ness as  a  baker,  made  certain  cash  purchases 
of  meal  and  flour  from  the  C  Asency ;  he  was 
then  supplied  with  certain  goods  on  credit  on 
the  nnderatamling  that  he  should  obtain  a 
goaiantee  from  the  firm  of  G  Bros.  After 
goods  to  the  value  of  more  than  £25  had  lieen 
supplied  on  credit  G  Bros,  sent  to  the  C 
AenwY  a  document  in  the  following  terms : 
"Kindly  let  Mr.  H.  Glenn  have  meal  and 
flour  to  the  value  of  £25.  We  hold  ourselves 
responsible  for  the  above  amount.  '*  Thereafter 
a  larfie  quantity  of  goods  was  at  various  times 
supplied  on  credit,  and  payments  made  by  G 
to  his  credit  G  was  ultimately  unable  to 
meet  his  indebtedness,  and  the  guarantors 
wero  bued  for  £25,  tlie  balance  of  the  account 
agunst  G  being  considerably  larger.  Held, 
on  iqipeal,  that  the  document  in  question  was 
not  a  continuing  guarantee,  and  that  as  the 
lint  goods  suppheu  up  to  the  value  of  £25  liad 
been  paid  for  by  G,  the  guarantors  were  not 
further  liable.  Glenn  Brothem  v.  Cmnuiarial 
General  Agency  Co. ,  Ltd.  737 


PRIVATE  INTERNATIONAL 
LAW. 

See  Law. 


FEUVILEGED  OOMMUNIOA- 
TIONS. 

See  Malicious  Prosiscution. 


PRIZE-FIOHTS. 

Pruse-flfirhts  and  boxing  conteistB 
for  money  prizes— Volksraad  Resolu- 
tion, art.  58,  of  the  10th  May,  1890 
—Betting  and  side  wagrers— Money 
dep9sited  with  a  stakeholder— Right 
of  either  combatant  to  claim  repay- 
ment of  stake  while  still  in  hands  of 
stakeholder.— Volksraad  Resolution,  art. 
58,  of  the  10th  M^y,  1890,  consisted  (1)  of 
H  substantive  resolution  having  reference  to 
prize-fights  and  boxing  contests,  and  (2)  of  a 
ratification  of  an  Executive  Council  Resolution 
of  the  18tli  December,  1889,  relative  to  the 
registration  of  railway  companies.  Tlie  effect 
of  Onlinance  43  of  1904  was  only  to  repeal 
the  second  part  of  thui  Resolution.  Every 
contest  with  the  fists  for  prizes  is  illegal,  and 
any  person  who  has  deposited  money  in  the 
hands  of  a  stakehohler  to  abide  the  issue  of 
such  a  contest  may  claim  repayment  of  his 
deposit  from  the  stakeholder  while  the  money 
remains   in   IiIh   luuids.      Clarke  v.  lirunifig. 


PBOOLAMATIONS. 

Pnjclamation26ofl901.  SeeMeyerw  Weil.  So 
7  of  1902,  sec  34.    See  I'not^pe  v.  Muni- 

viiKil  Council  of  Pretoria.  787 
8  of  1902,  sec.  3.    See  Beckett  and  Ut/ters  v. 

Registrar  of  Deeds  and  Civil  CotnmiiS' 
I  ftioner.  166 

I 8  of   1902,  sec.   3.     See  Marks  v.   Civil 

Commissioner.  158 
10  of  1902,  sec.  27.    Sec  Re  Prctotiii  Tlieatre 

and  Offices  Co.  235 

1 1  of  1 902,  sec.  48.   See  Eoans  v.  Richmond. 
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14  of  1902,  sec  29.     See  Ogilcie  v.  Bettini 

\  ik  Co.  747 

16  of  1902,  sec.  1 1  (d).   See  Rex  v.  Ahnond. 

14 

17  of  1902.    St'c  Coctzee  v.  Rex,  34 

21  of  1902,  Kche<lnle   B,  rule  36.      See 

Marais  v.  Pilkington.  650 
21  of  1902,  rule  8.     See  Pohoojnull  Bros.  v. 

Ratrat  and  Chofprad.  301 
21  of  1902,  sec.  12,  sub-sec.  (a)  (2).    See 

Hajaree  v.  Ismail.  451 
23  of  1902.    See  Barlow  ds  Jones,  Ltd. ,  v. 

Elephant  Trading  Co.  637 

28  of  1902.   See  Estate  Campbell.  28 

34  of  1902,  sees.  2,  3  and  4.    Sic  Knights 

JJct'pf  Ltd.y  y.  Colonial  Treasurer.    689 


PROMISSORY  NOTE. 

See  Practice. 
Sec  Provisional  Sentence, 
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PROVISIONAL  SENTENCE. 

General  covering  bond  —  Security 
for  advances  — Acknowled^rment  of 
indebtedness.  —  A  general  coverinf^  houd 
contained  an  acknowl^^nuent  of  the  mort- 
•^agorV  indebtednesH  to  the  mortgagee  in  a 
certain  auioant  at  the  date  of  execution,  and 
a  renunciation  of  all  exceptions.  The  condi- 
tion of  the  bond  M*aA  that,  should  the  defend- 
ant pay  all  debts  due  or  to  be  due  by  him  to 
the  mortgagee,  the  bond  should  be  null  and 
void ;  otherwise  it  should  remain  in  force. 
The  mortgagee  applied  for  provisional  sentence 
for  the  full  face  value  of  the  bond.  The  mort- 
gagor was  in  default,  and  there  was  nothing 
to  hIiow  what  amount  was  actually  due  under 
the  bond.  Held,  that  the  defendant  having 
failed  to  hIiow  that  his  obligations  un<ler  the 
bond  hud  been  discliarged,  provisional  sentence 
must  be  granted  as  prayecl.  Standard  Bank 
v.  Perl  ([1904]  T.8.  768) distinguished.  Mosen- 
thal  dB  Co,  V.  LindUy.  580 

Mortgage  bond  —  Attached  acrree- 
ment,  an  mtegrral  part  of  the  bond— 
Breach  of  one  of  several  obUerations. 
— Where  provisional  judgment  was  claimefl 
on  a  mortjpige  bond,  by  wliich  the  mortgagor 
declared  himself  liable  for  the  immediate  pay- 
ment of  the  full  amount  of  the  bond  "it  he 
failed  to  canr  out  the  obligations  imposed 
upon  him  by  tne  provisions  of  claused  1  and  4 
of  a  notarial  agreement"  attached  to  the  bond 
and  fonning  an  inte^al  part  of  it.  Held,  tliat 
a  breach  of  the  provisions  of  one  only  of  these 
clauses  was  a  failure  by  the  defendant  to  carry 
out  **the  obligations  imposed  upon  him,"  and 
that  provisional  sentence  must  be  granted. 
Colonial  Treasurer  v.  The  African  Agricultural 
and  Finance  Corporation,  Ltd.  76 


month.    On  the  dav  before  the  nq^  fell  doe 
the  defendant  issuea  summons  claiming  trans- 
fer of  the  land  and  tendering  an  amount  which 
I  he  alleged  was  the  balance  of  the  pnrchaee- 
i  price.     On  the  12th  May  the  note  was  pre- 
!  sen  ted  for  payment  and  dishonoured.    On  an 
i  application  for  nrovisional  sentence  the  de- 
I  fendant  opposetl  on  three  grounds :  (1)  Lis 
pendens;  (2)  want  of  due  presentment;  (3) 
that  the  note  was  an  accommodation  one. 
Held,  that  in  deciding  upon  an  exception  of 
lis  pendens   the  Court  had  a  discretion  to 
determine  whether  the  action  sought  to  be 
barred  shoulil  be  stayed  or  not.     Held,  far- 
ther, that    non-presentment  of  the  note  hi 
c|nestion  till  after  the  due  date  was  no  defence 
m  an  action  bv  the  payee  against  the  maker. 
Held,  also,    that  on  the    ineritH  provisionaJ 
sentence   must   bo  granted.     MiduieUton  v. 
Lowensiein,  324 


PUBLIOATION. 

See  Land  (Transfer), 


Promissory  note— Insufficient 
grrounds  of  defence  —  Variation  of 
written  contract  by  parol  aflnreement 
—  Principal  and  agrent  —  Scope  of 
authority— Stay  of  execution.— where 
proviHionaf  sentence  was  claim^  on  a  promihi- 
Hory  note  given  in  payment  for  goods  sold  and 
delivered  and  to  be  delivered,  and  the  sale  was 
concludeil  through  an  agent  who  gave  a  verbal 
assurance  not  embodied  in  the  written  con- 
tract, and  primA  facie  outside  the  scope  of  his 
authority.  Held,  that  without  conclusive  proof 
of  such  authority  on  the  part  of  the  agent, 
breac^li  of  the  alleged  guarantee  by  the  vendors 
WUK  no  (lefeni'c  to  a  claim  for  proviKionai 
sentence  on  the  liquid  document.  Held, 
further,  that  where  provisional  sentencte  Is 
granted  the  Court  will  not  as  a  rule  grant  stay 
of  execution.  Colonial  Treasurer  v.  Wihon 
and  Worthington.  8 

Promissory  note  —  Lis  pendens  — 
Presentment.— On  the  loth  ^larch,  190o,^a 
proinissory  note  pavable  one  iiionth  after  date 
waM  made  by  the  defendant  in  favour  of  the 
plaintiff,  transfer  of  certain  landed  property 
to  be  given  against  payment.  Subsequently 
the  ]»1aintiff  signeil  a  M-ritten  undertaking 
extending  the  date  of  payment  for  another 


PUBLIO  HEALTH. 

See  Criminal  Procedure  {Appeal). 


Statutory  powers  —  Disinfeotinff 
and  deancaxig  —  Destruction  —  Ck>m- 
pensation  —  Reinstatement  —  Recon- 
struction —  Ordinance  58  of  1003w 
sec.  58 -Government  Notice  420  of 
1004— Ordinance  28  of  1904^  seo.  a 
—  The  defendants  were  a  body  constitated 
by  statute  and  empowered  to  do  all  things 
necessary  for  disinfecting  or  cleansing  any 
dwelling,  public  building  or  other  place  likely 
to  be  or  become  infected  with  or  sprna 
the  infection  of  bubonic  plague,  and  to  pro- 
hibit the  habitation  or  use  ot  any  such  place 
until  such  time  as  it  Mhall  be  deemed  to  be 
free  from  the  infection  of  or  likelihood  of 
spreading  such  disease.  Prennses  belonging 
to  the  plain titfs  became  infected,  whereupon 
the  defendants  proceeded  to  disinfect  the  same, 
and,  in  the  course  of  such  work,  destroyed  the 
woodwork  and  interior  fittings.  On  the  com- 
pletion of  the  process  the  defendants  refused 
to  allow  the  plaintiffs  to  take  possession  of 
:  the  premises  until  they  had  executed  such 
!  reiMiirs  and  alterations  as  would  render  the 
building  rat  proof.  Ordinance  28  of  1904, 
sec.  3,  validated  all  acts  done  by  the  defend- 
I  ants  in  the  exercise  of  their  powers.  The 
statutes  were  silent  as  to  the  payment  of 
'  compensation  and  the  duty  of  reinstatement 
!  Held,  that  the  destruction  of  the  woodwork 
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ud  interior  fittingB  were  neoemuy  for  the 
proper  disinfecting  of  the  buildingB.  Beld, 
lartiier,  that  the  delendantB  were  not  liable 
for  compensation  for  such  dania^  or  for  costs 
of  leinstatenient.  Held,  further,  tliat  on  the 
onopletion  of  the  process  of  disinfecting  the 
defendants  had  no  power  to  prevent  the  plaiii- 
liifit  regaining  possession  of  their  premises  or 
to  dictate  torms  of  reoonstruction.  Johannes- 
bttra,  Market  Concession  and  Building  Co,, 
Ltit  ▼.  The  Band  Plague  Committee.  406 


PUBLIC  POLIOY. 

See  Master  and  Servant. 
See  WiTNKssKS. 


PURCHASE  AND  SALE. 
See  Criminal  Procedure  {Theft). 

See  Liquor  Laws. 

See  Prescription. 

See  Principal  and  Aoent. 

Breach  of  eesential  condition- Be- 
soomn  -Damaffes— Pleading  -Actio 
reaiUDitona—Practice— Amendment 
^  appeaL— In  an  action  by  the  purchaser 
tor  rescission  of  the  sale  and  itamages,  tlie 
deeluaticm  alle^  that  the  seller  had  nnder- 
token  as  a  amdition  of  the  contract  to  repair 
the  article  sold ;  that  he  liad  failed  and  refused 
to  do  so ;  and  that  the  article  was  therefore 
ueleas  to  Uie  purchaser,  who  had  suflfered 
u*3iage  in  consequence.  Held,  on  appeal, 
that  on  the  declaration  as  framed  no  case  for 
ciauning  rescission  liad  been  made  out,  inas- 
J"»^  •«  there  was  no  allegation  either  that 
we  defect  to  be  repaired  was  such  that  if  the 
parchsser  lutd  known  of  its  extent  he  would 
not  hare  pnrcliased,  or  that  it  was  of  such  a 
BttttiB  as  to  render  the  article  unfit  for  the 
purpose  for  which  it  was  bought.  As  the 
MpoiMlent  refused  to  accede  to  the  suggestion 
«  the  Court  that  the  dech^ration  should  be 
■mended  in  the  above  respects,  and  as  the 
^]^idenoe  in  regard  to  damages  was  not  satis- 
"ctory,  the  appeal  was  allowed.  Judgment 
ofsbsolution  directed  to  be  entered.  Weinberg 
▼.  Ansio  Egyptian  Cigarette  Co.  760 

HoTBe  fit  for  radxur—Mare  in  foal— 
Warranw.— Tlie  appellant  purchased  from 
tlie  re^Mindent  a  mare  as  being  tit  for  racing 


purposes.  The  mare  was  raced,  and  it  was 
then  discovered  that  she  was  in  foal  and  unfit 
for  racing.  The  appellant  rejected  her,  but 
the  respondent  refused  to  cancel  the  sale  and 
sued  for  the  balance  of  the  purchase-price. 
Held,  on  appeal,  that  the  mare,  being  in  foal 
at  the  time  of  purclmse,  was  unfit  for  racing 
purposes,  and  that  the  purchaser  was  entitled 
to  cancel  the  contract    Hugo  v.   Hentoood. 

578 


RAILWAYS. 

See  Criminal  Procedure. 

Transit  of  goods  —  Combined  rail- 
way service— Contract  of  affencj^— 
Privity  of  contract.— Railway  transit  of 
goods  from  Delagoa  Bay  to  Johannesburg  is 
efiected  by  means  of  the  Portuguese  Railway 
Company  and  the  Central  South  African  R^ui- 
ways,  the  former  conveying  the  goods  as  far  as 
Ressano  Garcia  on  the  Transvaal  border,  at 
which  point  the  goods  are  accepted  and  con- 
veyed the  remainder  of  the  journey  by  the 
latter.  A  forwarding  nottf  issued  by  the  Por- 
tuguese railwa^r  was  headed  **  Goods  Tratiio^ 
Combined  Service,"  and  stated  inter  alia  tliat 
the  goods  mentioned  in  it  liad  been  despatched 
from  the  forwarding  station  of  Loureufo  Mar- 
ques to  the  address  and  destination  of  a 
consignee  in  Johannesburg.  Held,  on  appeal, 
that  neitlier  these  words  nor  the  general  tenor 
of  the  document  necessarily  established  any 
contract  of  agency  between  the  two  railway 
companies,  and  that  in  an  action  on  contract 
by  tlie  plaintiff  for  non -delivery  of  tlie  goods 
consigned  by  the  Portuguese  railway,  the  de- 
fenilant  Mas  entitled  to  absolution  from  the 
instance.  Shepherd  v.  Commissioner  of  Bail- 
ways.  189 


RAPE. 

See  Evidence  {Divotvc). 


REGISTRATION. 

See  Elections  {Municipal). 

See  Husband  and  Wife  {Antenuptial) 
Contract). 

See  Land. 

Sec  Tilvde-Marks. 
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REOULATIONS. 

See  Criminal  Procedube. 


RESCISSION. 

See  Purchase  and  Sale  {Bt^each). 


REVIEW. 

See  Criminal  Procedure. 
See  Liquor  Laws. 


ROBBERY. 

See  Criminal  Procedure. 


RULES  OP  COURT. 

Rule  of  Court  36,  See  African  Agricultuml 
and  Finatice  Corporation,  Ltd,,  in  liqui- 
dation V.  van  der  Mertoe,  537 

35  (c).    See  Launspach  v.  Launtpach,      7 

36.    See  Laumtpach  v.  Launspach,  7 

38  (a).    See  Shepherd  v.  Cotmnisiioner  of 

Railtoays,  1S9 

67  (c).    See  Daly  t.  Taxing  Master,     623 

06.    See  Pdser  v.  Levy,  466 

97.    See  Williams  v.  Mawer,  63 


SECRET  AGREEMENT. 

See  Company. 
See  Partnership. 


SET-OPP. 

See  Costs. 

Bond  in  favour  of  (Government  of 
Ek>uth  Afrioan  Bepublio— Military 
requiBition  —  Cheque  —  Notes  iasued 
under  Law  1  of  lOuO  —  International 
law—Conqueror— Liability  for  debts 
of  conqueridd  State.— A  oonqueriog  State 
caunot  be  sued  in  its  own  oourtii  in  respect  of 
contractual  obligations  incurred  by  itH  adver- 
nary.    The  Government  of  the  Transvaal  can- 
not be  sued  for  the  value  of  coodH  requiutioned 
by  the  Government  of  the  South  African  Re- 
public ;  and  where  the  req|uiHition  took  place 
after  the  annexation  a  claim  founded  upoD  it 
cannot  be  set  off  by  the  mortgagor  affauiat  a 
bond  executed  in  favour  of  the  latter  Go%'em- 
uient  and  sued  upon  by  the  former.    A  anbjeet 
of  a  conquered  State  cannot  enforce  against 
the  conqueror  a  claim  for  oompeiiaatiou  for 
goods  reauisitioned  by  him  durinc  hoetilitiea, 
nor  can  lie  set  off  the  amount  of  such  claim 
atfainst  a  debt  due  by  him  to  the  oonoaeror. 
llie  Government  of  the  Transvaal  suea  on  a 
Irand  executed  in  favour  of  the  Government  vi 
the  South  African  Republic.     Payment  had 
not  been  demanded,  and  the  bond  was  not  doe 
at  the  date  of  annexation.    The  defendant 
sought  to  set  off  an  amount  due  to  him  by  the 
late  Government  as  salaiy  for  servicee  ren- 
dered.   Held,  tliat  there  can  be  no  conipenMUio 
unless  both  debts  were  sinmltaneously  dne, 
that  no  set-off  took  place  as  against  the  former 
Govemiii^t ;  and  that  as  the  existing  Govern- 
ment was  not  liable  for  the  amount  claimed, 
the  defence  must  fail.    Where  in  a  similar 
action  on  a  bond  executed  in  favour  of  the 
Government  of  the  South  African  Republic, 
the  defendant  sought  to  set  off  notes  issaed  to 
him  under  Ijiw  1  of  1900,  and  unpaid  cheqnes 
b^  that  Government  dated  prior  to  the  annexa- 
tion, Held,  that  as  the  notes  were  not  redeem- 
able until   after    the    date    of  annexation, 
they  could  not   be   set  off;   but  that   the 
amount  of  the  cheques  could  be  set  off  against 
such  interest  as  was  lei^lly  due  under  the 
bond  at  the  date  of  annexation.      (1)    Pof<- 
tnaster  -  General    v.    Taute,      (2)   Treoumrer- 
General  v.  van  Vuren,    (3)  Postmaster-Qeneral 
V.  Parsons,     (4)  Master  of  Supreme  Court  v. 
Roth,  682 


SHARES. 

See  Company. 


SHERIFF. 

See  Cosiu 


SPOLIATION-^  TR  ADE^M  ARKS. 


70 


SPOLIATION. 

See  Landlord  ah d  Tenant  {Ejedment), 


STATUTORY  POWERS. 
See  Public  Hbalth: 


SUMMONS. 

See  Maoiotratr'b  Court. 


SURETYSHIP. 

See  Principal  and  Surkty. 


SUSPENSIVE  CONDITION. 
&e /Criminal  Procedure  {Theft). 


TAXATION. 

See  Costs. 


TENDER. 
See  Contract  [Cmu^tetion). 

See  Costs. 

See  Magistrate's  Court. 

See  PRAcncE. 


THEFT. 
See  Criminal  Procedure. 


TORTS. 

See  Trespass. 


TRADE-MARKS. 

Ck>mmon  law— Design— Colourable 
imitation— Leffitimate  oopy.-PlaintiirB 
fiaed  to  rMtnin  the  defeDcUntB  from  paasing 
off  their  oigarottes  as  the  plaintifh'  bv  using 
wrappers  oopied  from  theirs,  and  oaloulated  to 
deoeive.  No  actual  instances  of  deception 
were  proved,  and  the  Court  found  that  the 
defendants  had  to  some  extent  copied  the 
pUiintiffs'  wrapper,  but  that  the  imitation  vrw 
not  calculatea  to  deceive  the  ordtnaiy  pur- 
chaser. Held,  on  appeal,  that  the  plaintiffs 
were  not  entitled  to  an  interdict,  rofrntaii 
fore^te  Co,,  Ltd.,  v.  Diaeomcolae  ds  CSipeo- 

472 
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Old  mark  — Begistration- Similar 
mark  previously  rMristered— Bzolu- 
Gdve  riffht— Interpretation— Law  6  of 
1802— Froclamation  23  of  10Q2.— The 
applicants  applied  for  registration  in  respect 
of  a  certain  class  of  modn  of  a  trade-mark 
consisting  of  an  elephant  with  a  castle  or 
**  howdah  "  on  its  back.  This  mark  had  been 
registered  in  England  in  1884,  and  they  had 
used  it  for  many  years  previous  to  that  date ; 
the  mark  had  also  been  registered  in  other 
countries,  includinir  the  Cape  Ck>lony,  Natal 
and  Orange  River  Ck>lony,  and  had  been  well 
known  in  the  Transvaal  for  twenty  years. 
There  was  already  upon  the  register  a  tnule- 
mark,  consisting  of  an  elephant,  which  had 
>>een  registered  in  respect  of^the  same  class  of 
Loods  hv  the  respondents  in  1896  under  Law 
6  of  18«2.  Held,  tliat  although  the  two  marks 
were  verv  similar,  yet  inasmuch  as  the  appli- 
cants had  acquired  a  clear  right  to  the  exclusive 
use  of  their  mark  prior  to  the  registration  of 
the  respondents'  mark,  they  were  entitled  to 
the  registration  of  tn%ir  mark  also  under 
Proclamation  23  of  1902.  The  right  to  the 
exclusive  use  of  a  dulv  registered  trade-mark 
given  by  Law  6  of  1892  merely  enables  the 
owner  to  restrain  other  persons  from  adopting 
or  imitating  the  mark,  but  does  not  affect  the 
position  of  persons  who  had  acquired  the  right 
to  a  similar  trade-mark  prior  to  the  passing  of 
that  law.  Barlow  <Cr  Jones,  Ltd,,  v.  Elephant 
Trading  Co.  637 
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TRANBAOnO. 

Bztra-judioial  settieinent.— The  de- 
fendant oraered  from  the  plaintiffs,  who  were 
roerobuitB  trading  at  Hamburg,  two  consign- 
ments of  goods  to  be  shippmi  to  Durban. 
Payment  was  to  be  by  drafts  payable  against 
delivery  of  the  bills  of  lading.  The  first  con- 
signment was  duly  de1i%'ered  and  the  purchase- 
pnce  paid.  On  the  arrival  of  the  second 
consignment  at  Durban  draftM  were  presented 
to  the  defendant,  who  refused  to  accept  them 
on  the  ground  that  the  first  consignment  was 
not  according  to  order,  and  that  he  wished  to 
have  an  opportunity  of  examining  the  goodft. 
He  was  sued  in  the  juagistrate's  court  ^r  the 
price,  and  on  the  26tTi  September,  1904,  a 
settlement,  which  was  not  entered  upon  the 
record,  was  arrived  at  in  court.  The  term^ 
were  tJiat  the  defendant  should  pay  the  costs 
ol  the  action  and  give  a  promissory  note  for 
the  purchase-price  at  thirty  days  in  favour  of 
Drabbe  &  Co.  (the  plaintiffs^  agents),  who 
were  not  to  negotiate  the  note,  and  the  bills 
oif  lading  were  to  be  immediately  handed  over 
to  the  d«fendant  to  enable  him  to  set  the 
goods  up  from  Durban  and  examine  them  at 
Ffvtoria  within  the  month.  If  he  found  that 
they  were  not  according  to  order  he  was  to 
have  against  Drabbe  &  Co.  any  defence  which 
he  would  have  had  against  the  plaintiffs.  The 
plaintiffs  failed  to  hand  over  the  bills  of  lading, 
and  on  the  17th  October,  1904,  the  defendant 
claimed  the  return  of  the  promissory  note  and 
repudiated  the  purchase  of  the  undelivered 
gg^s.  The  plaintiff's  then  brought  the  goods 
up  from  Durban  and  tendered  them  to  the 
defendant,  who  rof used  to  accept  them  or  to  pay 
the  promissory  note.  Subsequently  Drablne  A 
Co.  sued  the  defendant  on  the  note,  but  failed. 
The  plaintiffs  then  sued  the  defendant  on  the 
original  contract,  and  were  met  by  the  de- 
fence that  a  settlement  liad  been  arrived  at, 
and  that  the  rights  of  the  parties  must  be 
regulated  by  the  terms  of  that  settlement. 
Judgment  was  given  for  the  plaintiffs.  Held, 
on  appeal,  that  the  above  facts  constitute*!  a 
valid  tmnmctio  even  though  the  settlement 
was  extra-judicial,  and  that  the  defence  was 
good.     Carhalia  v.  Harbetfr  de  Co,  467 


TRESPASS. 

^  _ice  —  Joint  tort-feasor»— 

Qrass  nre— Daznaflres. — Where  owing  to 
the  wrongful  act  or  negligence  of  one  or  more 
anions  several  joint  tresnassere  damage  is 
caused,  and  the  act  or  default  cannot  be 
brought  home  to  any  individual  trespasser, 
they  are  all  liable  for  the  consequences,  wtn 
dcr  Westhuizen  v.  Smith  and  Othen,  106 


TRANSFER. 
See  Land. 


TRANSFER  DUTY. 


Sec  Land. 


TRUST. 

See  Land  {Transfer). 


TRUSTEE. 
See  Insolvency. 


ULTRA  VIRES. 
See  Municipality. 


VENUE. 
See  Practick. 


VOLKSRAAD  RESOLUTIONS. 

Volksraad  Resolution  of  the  10th  May,  1890, 
art.  58.     See  Clarke  v.  Brining.       295 

of  the  16th  August  1893,  art.  856.    See 

BoseniMtnl  Gold  Minitig  Syndicate, 
Ltd.,  in  liquidation  v.  Lissach',      '  569 

of  the  8th  December,  1898,  art  1975.     See 

Neic  Blue  Shj  Gold  Mining  Co,,  Ltd.^ 
V  MarshalL  363 
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VOLUNTARY  SURRENDER. 

See  Insolvency. 


VOTER. 

See  ELPxrriONS  [Municipal). 


WAGERING. 

LiOffality  —  Principal  and  affent  — 
Atfent  bettinff  for  pnnoipal— Action 
for  money  received.— D,  at  the  request 
of  H,  staked  money  upon  a  horse-race,  and 
received  the  proceeds  of  the  wager  on  belialf 
of  IL  Helal  that  the  wagenng  contract, 
thoo^  unenforceable  in  a  court  of  law,  was 
nevertheleM  not  ilUgal.  Held,  further,  that 
when  the  money  had  been  paid  over  as  the 
remit  of  the  wager  to  D  on  behalf  of  H,  the 
latter  was  legally  entitled  to  claim  it.  Dodd 
Y.  Hadiey.  439 


WAIVER. 
flee  Magistratf/s  Court  (Summm\4t). 


WAR. 

See  Landlobd  and  Tenant  (Remission 
of  Rent), 

See  Set-off  {Band), 


WARRANTY. 
See  Purchase  and  Sale. 


WATER. 

See  Minks  and  Minerals  {Company), 

Water  Board  —  Ordinance  48  of 
1904^  sees.  22  and  103— Party  to  be 
sued— Exception.— The  plaintiffs  sued  for 
the  cancellation  of  certain  water-rights  granted 
by  them  to  the  defendant  company  prior  to 
the  passing  of  Ordinance  48  of  1904,  and  which 
the  latter  had  before  that  date  agreed  to 
cancel.  Held,  that  the  cause  of  action  wa.s 
one  of  the  obligations  transferred  from  the 
defendant  coinpany  to  the  Rand  Water  Boanl 
in  terms  of  sees.  22  and  103  of  that  Ordinance ; 
an  exception  to  the  declaration  on  that  ground 
allowed.  Bezttidenhovt  and  Others  v.  Johan- 
nesburg Wafcrtrorks  Estate  and  Exploration 
Co.,  Ltd,  574 


WILLS. 

Codicil  — Subsequent  unattested 
codicil— Holograph  will.— Two  codicils, 
in  the  handwriting  oi  the  testator,  were  added 
at  the  foot  of  a  mutual  will.  Both  Vere 
signed  by  the  parties  to  the  mutual  will,  but 
were  not  witnessed.  The  codicils  made  pro- 
vision for  children  and  contained  no  reference 
to  strangers.  Held,  that  the  codicils  were 
valid.     Ex  parte  Kohrs,  253 

Restraint  on  alienation-  Fidei-com- 
missum—In  favour  of  the  third  grene- 
ration  —Restriction,  real  and  personal. 

—Testators  by  their  joint  will  bequeathed  im- 
movable property  to  their  children  and  lawful 
descendants,  under  the  express  condition  (hat 
the  immovable  property  or  ground  was  to  be 
inalienable  except  among  the  heirs  themselves 
or  their  lawful  deMceudants  until  the  tliinl 
generation.  Held,  that  this  was  a  rcrd  and 
not  a  personal  restraint  upon  alienation,  and 
that  the  testators  had  njr  their  language 
created  a  fidei-conwiisstitn  in  favour  of  tlie 
third  generation,  which  the  Court  must  re- 
cognise. Ex  parte  van  Eeden,  Badenhorst, 
N,0„  and  Lombard,  N,0,  151 


WITNESSES. 

See  Magistrate's  Court  {Costs). 

Expenses— Fee  for  ffivincr  evidence 
—Public  policy— Illegal  agrreement— 
Law  5  of  1886— Proclamation  21  of 


1902,  schedule  B,  rule  36.— The  plaintiff 
was  employed  to  conduct  a  post  mortem  on  a 
belonging  to  the  defendant,  and  was  paid 
lis  seri^ices.     Subsequently  the  defendant 
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agreed  to  pay  him  a  farther  fee  of  £2,  2^  if  he 
would  give  evidence  as  a  witness  in  an  action 
to  recover  damages  for  the  loss  of  tlie  cow. 
The  plaintiff  did  so,  and  sued  for  hi<i  fee.  Hdd, 
tliat  the  maximum  amount  per  day  which  a 
witness  could  claim  for  attendance  in  Court 
was  fixed  bv  I^w  5  of  1886  at  IOh.,  tliat  the 
agreement  lor  a  special  fee  was  againnt  public 
policy,  and  the  Court  would  not  enforce  it. 
Rule  86,  schedule  B,  of  I^roclamation  21  of 
1902  provides  tliat  the  taxing  officer  of  a  niagis- 
trato  s  court  shall  allow  lul  such  necessary 
parents  as  are  provided  to  be  paid  by  the 
tariff  in  force  for  the  time  being,  and  all  such 
other  reasonable  sums  as  the  successful  party 
has  paid  in  bringing  before  the  court  any 
necessary  witnesses  or  evidence  or  other^'ise. 
HMt  that  the  "other  reasonable  sums**  re- 
ferred only  to  matters  not  regulated  by  the  or- 
dinary tariff,  and  that  that  provision  luul  no 
reference  to  an  agreement  such  as  the  one  sued 
upon.    Marais  v.  PUkitigion,  6d0 


WOMAN. 

See  Deeds  Officr. 
See  MAGisrRATR'R  Court  (Appeal). 


WORDS. 

*'  Omiaer.**    See  Hovent  v.  Rex.  92 

**  White.**    See  SttarUandAppel  v.  Pretoria 

Town  OmneU.  621 

"WUfnlly.**  See  Samuel  Makkatov.  Rex.  555 
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VAN  DER  MERWE  v.  REX 
1905.    January  16.    WESSEtiS  and  Curlewis,  J  J. 

Criminal  procedure, — J%eft  hy  means  of  false  preteneee. — Sale  of  goods, 
— Suspensive  condition, — CcHmir  oj  right 

M  bought  certain  animala  under  a  written  agreement^  one  of  Uie  con* 
ditioiui  of  which  was  that  the  property  in  the  animals  sold  shonld 
remain  vested  in  the  seller  until  they  had  been  paid  for  in  fnlL 
Before  final  payment  had  been  made  M  sold  certain  of  the  animals, 
repreaenting  them  as  his  property,  and  appropriated  the  money  to 
his  own  use.  Heldy  on  appeal,  that  M  was  rightly  convicted  of 
theft  of  the  purchase  money  by  means  of  false  pretences. 

This  was  an  appeal  from  the  Assistant  Resident  Magistrate  of 
Pretoria. 

The  appellant  had  entered  into  a  written  agreement  with 
the  Transvaal  Repatriation  Department  for  the  purchase  of 
eertain  mules,  gear,  &c,  the  purchase-price  to  be  paid  by  instal- 
menta.  One  of  the  conditions  of  sale  was  in  the  following  terms : 
**  The  right  of  property  in  the  animals,  vehicles,  gear  and  equip- 
ment hereby  sold  shall  not  pass  to  the  purchaser,  but  shall  be  and 
remain  vested  in  the  department  until  such  time  as  payment 
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therefor  has  been  made  in  full ;  until  .such  time  the  purchaser 
shall  not  be  entitled  to  alienate,  and  he  hereby  binds  himself  not 
to  attempt  to  alienate  or  dispose  of  the  same  to  any  third  person." 
Before  payment  in  full  had  been  made  the  appellant  sold  certain 
of  the  mules,  representing  that  they  were  his  property,  received 
the  purchase-price,  and  appropriated  it  to  his  own  use.  He  was 
charged  with  theft  of  the  money  by  means  of  false  pretences, 
and  convicted.  Against  this  conviction  an  appeal  was  noted  on 
the  grounds :  (1)  That  the  accused  ought  to  have  been  charged 
with  the  theft  of  the  mules ;  (2)  that  there  was  no  meiia  rea, 

Gregorowaki,  for  the  appellant:  The  accused  should  have 
been  charged  with  theft  of  the  mules  from  the  Government, 
and  not  with  theft  of  the  purchase  money  by  means  of  false 
pretences.  This  has  always  been  the  practice  in  such  cases. 
The  representation  made  to  the  purchaser,  as  regards  the  owner- 
ship of  the  mules,  was  immaterial,  as  it  did  not  go  to  the  root  of 
the  transaction. 

Further,  the  contract  being  of  such  a  complicated  nature, 
there  was  an  excusable  ignorance  of  law,  and  the  accused  was 
accordingly  bond  fide  under  the  impression  that  he  was  the 
owner  of  the  mules,  and  he  thus  acted  under  a  colour  of  right ; 
see  Stephen's  Digest  of  Criminal  Law,  art.  321;  Kenny's  Out- 
lines of  Criminal  Law,  pp.  68  and  203;  Digest,  22,  6,  9,  4. 
Here  there  was  no  vfiens  rea,  although  the  accused  may  have 
known  that  he  was  committing  a  breach  of  contract. 

Bum^'Begg,  for  the  Crown,  was  not  called  upon. 

Wessels,  J. :  In  this  case  the  accused  is  charged  with  having 
obtained  money  under  false  pretences,  and  the  pretences  set  out 
in  the  indictment  are  that  he  pretended  to  Darius  Mogale  that 
certain  mules  he  possessed  were  his  own  property,  that  he  had 
paid  the  Government  for  them,  and  that  he  was  entitled  to  deal 
with  Darius  Mogale  and  sell  those  mules  to  him.  The  other 
charge  is  that  he  did  the  same  thing  with  regard  to  one  Michael 
Frederick  Horn.  He  did  deliver  those  mules  to  Mogale  and  to 
Horn,  and  he  did  receive  from  them  money  for  thase  mules, 
he  well  knowing  ati^he  time  that  he  had  no  property  in  those 
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multt,  that  he  had  no  right  to  nell  them,  that  they  belonged  to 
tbeGoyemment,  and  that  he  could  not  sell  them  until  he  had  him- 
ttU  paid  for  them.    The  indictment  alleges  that  "  thus  he  did 
eonunit  the  crime  of  theft  by  means  of  false  pretences."    Mr. 
Grtgorowdsi  has  pointed  out  that  this  indictment  is  very  badly 
drawn.   Undoubtedly  it  is  very  badly  drawn,  and  if  it  had  been 
objected  to  in  the  court  below  no  doubt  the  magistrate  would 
have  noticed  the  manner  in  which  the  indictment  was  drawn, 
tod  the  indictment  would  then  and  there  have  been  altered,  and 
the  words  "  thus  he  did  commit  the  crime  of  obtaining  money  by 
means  of  false  pretences"  would  have  been  altered.    But  no 
objection  was  taken  in  the  court  below,  and  this  Court  will  only 
recognise  an  objection  which  goes  to  the  root  of  the  case,  or 
an  objection  which  would  have  prejudiced  the  prisoner  or  the 
aceosed  in  his  defence.    Now  there  is  nothing  here  that  would 
prejndiee  the  accused.    It  is  perfectly  clear  that  what  the  man 
was  tried  for  was  obtaining  money  under  talf^  pretencea    He 
knew  he  was  being  tried  for   obtaining   money  under  false 
pretences  and  what  the  circumstances  were,  and  therefore  there 
tto  be  no  doubt  whatsoever  that  he  has  not  been  in  the  slightest 
numner  prejudiced  by  the  terms  of  the  indictment  and  by  what 
took  ]daee  in  the  court  below.    The  case,  therefore,  before  this 
Court  is  whether  the  conviction  of  the  prisoner  for  having  ob- 
tained money  under  false  pretences,  under  the  circumstances  set 
out  m  the  record,  ought  to  stand  or  not. 

Mr.  Gregorowski's  first  objection  is  that  the  accused  is  charged 
with  obtaining  money  under  false  pretences,  but  that  the  facts 
disclosed  that  there  was  a  sale,  and  that,  even  if  the  accused  said 
that  tiie  property  was  his,  it  was  a  mere  warranty,  abd  that  there 
can  be  no  question  of  false  pretences  under  such  circumstances. 
It  is  a  startling  doctrine  if  that  were  correct,  and  I  find  that  in 
"England  apparently  some  such  doctrine  was  accepted  by  a  learned 
jiidf[e,  bat  that  doctrine  has  gone  by  the  board  long  ago.  In  the 
ease  of  Begina  v.  Meakin  (11  Cox,  270),  decided  in  1869  in  the 
Court  of  Criminal  Appeal  before  Kellt,  C.B.,  Keating  and 
Lush,  JJ.,  Cleasbt,  B.,  and  Brett,  J.,  the  headnote  reads  as 
fol]ow8:.''0n  the  trial  of  an  indictment  against  the  prisoner  for 
pretending  that  his  goods  were  unencumbered,  and  obtaining 
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thereby  £8  from  the  prosecutor,  with  intent  to  defraud,  it  ap- 
peared that  the  proeecutor  lent  money  to  the  prisoner  at  interest^ 
on  the  security  of  a  bill  of  sale  on  furniture,  a  promissory  note  of 
prisoner  and  another  person,  and  a  declaration  made  by  prisoner 
that  the  furniture  was  unencumbered.  The  declaration  was  un- 
true at  the  time  it  was  handed  to  the  prosecutor,  the  prisoner 
having  a  few  hours  before  given  a  bill  of  sale  for  the  furniture 
to  another  person,  but  not  to  its  full  value.  Hdd,  that  there  was 
evidence  to  go  to  the  jury  in  support  of  the  charge  of  obtaining 
money  by  false  pretencea"  Kellt,  C.B.,  in  giving  his  judgment, 
said :  "  The  only  question  reserved  for  us  is  whether  on  the  facts 
the  chiurman  ought  to  have  withdrawn  the  case  fromr  the  jury, 
and  directed  an  acquittal.  It  is  impossible  to  support  such  an 
argument." 

Now,  if  it  is  the  case  that  where  a  person  who  alleges  goods 
are  unencumbered  when  they  are  encumbered,  and  when  he  knows 
they  are  encumbered,  and  who  obtains  a  loan  on  those  goods  as 
security  for  that  money,  is  obtaining  money  under  false  pretences, 
then  d,  fortiori  the  same  rule  applies  where  he  says,  "This  is  my 
property ;  I  will  sell  you  this  property ;  it  belongs  to  me,"  and 
obtains  money  for  the  property  well  knowing  at  the  time  he 
delivers  the  property  that  he  has  no  right  to  it,  and  that  it  can 
be  claimed  by  the  true  owner.  The  objection,  therefore,  of  Mr. 
OregoTowdci  cannot  possibly  be  sustained. 

The  second  objection  is  that  the  accused  sold  the  mules  think- 
ing he  had  a  right  to  sell  them ;  in  other  words,  that  the  accused 
acted  under  colour  of  right.  Now,  it  is  a  well-known  principle 
in  our  law,  as  well  as  in  English  law,  that  if  a  person  thinks  that 
he  has  a  right  to  deal  with  goods  or  money,  and  he  acts  upon 
this  impression  and  deals  with  those  goods,  then  the  person  who 
I  so  deals  under  colour  of  a  right  is  not  guilty  of  any  criminal 

trespasa  It  is  not,  however,  enough  for  the  accused  to  go  into 
the  witness-box  and  say,  "I  removed  those  goods  and  I  took 
those  goods,  but  I  took  them  because  I  thought  I  was  entitled 
to  them/'  He  must  show  the  C!ourt  from  -other  facts  that  the 
Court  should  come  to  the  conclusion  that  his  mental  attitude  was 
that  he  really  thought  the  goods  were  goods  with  which  he  could 
deal.    If  he  does  not  show  that  to  the  Court  clearly,  and  if  the 
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sQrrouDding  circuinstanoes  do  not  jastify  the  Court  in  coming  to 
tho  conclusion  that  he  is  telling  the  truth  when  he  says  he  acted 
thinking  he  had  a  right  to  that  property,  then  of  course  that 
defence  will  not  avail  him. 

Now,  if  we  apply  that  principle  to  the  present  case,  we  find 
that  the  accused  had  made  a  contract  with  the  Qovemment; 
that  in  the  contract  he  had  distinctly  stated  that  he  acknow- 
ledged that  the  property  in  those  mules  rested  with  the  Govern- 
ment, that  he  had  no  right  to  deal  with  those  mules  except  to 
use  them  until  such  time  as  he  had  paid  the  purchase  money. 
It  appears  to  me  that  every  person  who  buys  a  thing,  and  pro- 
mises that  he  will  not  part  with  it  until  the  money  is  paid,  does 
a  wrong  act  when  he  parts  with  the  thing  without  paying  the. 
seller.    Such  a  person  may  not  act  illegally,  but  he  acts  immor- 
ally.   It  appears  to  me,  therefore,  futile  for  a  man  who  makes  a 
solemn  contract  with  the  Qovemment  that  he  will  not  part  with 
the  mules  until  they  are  paid  for,  and  that  the  property  in  the 
mules  shall  vest  in  the  Government  and  not  in  him  until  the 
money  is  paid,  to  say  that  he  did  not  know  he  was  doing  wrong 
when  he  sold  those  mules  to  Mogale  and  Horn,  and  when  he  told 
these  people  that  the  mules  were  his  and  that  he  had  paid  for 
them. 

Therefore,  if  once  I  come  to  the  conclusion  that  he  knew 
what  the  contract  was  between  himself  and  the  Government,  not 
in  all  its  details,  but  in  this  one  great  feature  that  he  was  not  to 
part  with  that  property  until  he  Iiad  paid  for  it,  and  that  until 
\  he  had  paid  for  it  that  property  was  the  property  of  the  Govem- 

I  meut,  then  I  must  hold  that  he  knew  full  well  that  he  had  no 

right  to  sell  those  mules  either  to  Mogale  or  to  Horn. 

The  magistrate,  who  has  seen  the  man,  and  who  has  heard  his 
(  evidence,  has  weighed  the  matter  very  carefully — and  from  his 

judgment  it  is  perfectly  manifest  to  me  that  all  these  points  were 
presented  to  the  mind  of  the  magistrate — ^and  has  come  to  the 
oonclnsion  that  this  man  knew  full  well  what  arrangements  he 
•mmI  made  with  the  Government,  and  that  he  wilfully  acted  with 
the  intention  of  defrauding  the  Government.  The  magistrate 
having  found  that,  it  is  impossible  for  me  under  the  circum- 
stances to  say  that  the  magistrate  has  not  come  to  the  right  con- 
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elusion.    The  evidence  both  of  Mogale  and  of  the  accuHed  himself 
shows  me  perfectly  clearly  that  he  knew  what  he  was  doing. 

As  therefore  the  magistrate  has  found  that  he  did  not  act 
under  colour  of  right,  and  as  I  confirm  the  finding  of  the  magis- 
trate upon  this  point,  I  come  to  the  conclusion  that  tlie  man 
knew  full  well  tliat  when  he  was  selling  those  mules  to  Mogale 
and  to  Horn  he  was  selling  mules  that  were  not  his  property, 
that  he  knew  were  not  his  property,  and  he  did  so  with  the  in- 
tention of  defrauding  the  Government  and  of  obtaining  money 
from  these  people  under  the  false  pretences  that  the  mules  were 
his  and  that  he  had  paid  for  them.  Under  those  circumstances 
the  conviction  by  the  magistrate  must  be  upheld,  and  the  appeal 
dismissed. 

CuRLEWis,  J. :  I  concur  that  the  appeal  should  be  dismissed. 
I  do  not  see  how  we  can  interfere  with  the  finding  of  the  magis- 
trate that  the  accused  wilfully,  well  knowing  that  he  was  doing 
wrong,  sold  those  animals  to  Mogale  and  Horn,  as  on  the  record 
it  appears  there  is  abundant  evidence  to  support  the  finding  of 
the  magistrate.  His  finding  is  tantamount  to  a  verdict  that  the 
accused  did  not  act  hoiid  fide  under  colour  of  right ;  it  is  not 
sufficient  for  the  accused  to  say,  "  I  thought  I  had  that  right ; " 
he  must  prove  to  the  satisfaction  of  the  magistrate  and  the  Court 
that  he  honestly  believed  he  had  that  right,  and  that  he  was  not 
aware  he  was  doing  wrong. 

Appellant's  Attorneys :  Pienaar  cfe  Niemeyer. 
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LAUNSPACH  V.   LAUNSPACH. 

1905.    Jamuvry  19.     Wesseuj,  J. 

Practice, — Pleadhig. — Divorce, — Adultery. —  Vcigue  allegation, — Strik- 
iwj  out  paragraph, — Amendment. — JRtdes  of  Court  35  (c)  and  36. 

In  an  action  for  divorce,  an  allegation  that  adultery  had  been  com- 
mitted in  the  towns  of  P  and  J  at  times  extending  over  a  period 
of  four  years  with  persons  unknown  is  vague,  embarrassing  and 
bad  in  law,  and  must  be  struck  out  of  the  pleadings  under  Rule 
of  Court  35  (c).     By  consent  leave  given  to  amend  under  Rule  36. 

This  was  an  applicatioD  by  the  plaintiff  under  Rule  36  (o)  to 
h|kve  a  certain  paragraph  of  defendant's  claim  in  reconvention 
stmck  out  as  being  vague,  embarrassing  and  bad  in  law.  The 
paragraph  in  question  alleged  that  the  plaintiff  had  committed 
adultery  at  Pretoria  and  Johannesburg  at  times  extending  over  a 
period  of  four  years,  with  persons  unknown.  No  specific  dates 
or  places  were  mentioned. 

Macfadyen,  for  the  applicant :  The  paragraph  complained  of 
ia  vague,  embarrassing  and  bad  in  law,  and  under  Rule  35  (c) 
must  be  struck  out.  The  plaintiff  is  prejudiced  in  her  defence  to 
defendant's  claim  in  reconvention.  The  allegation  of  adultery  is 
too  vague. 

de  Waal,  for  the  respondent :  The  applicant  should  have  pro- 
ceeded by  way  of  exception,  and  not  by  motion  under  Rule  35  (c). 
The  paragraph  complained  of  is  neither  argumentative,  irrelevant 
nor  superfluous,  and  therefore  Rule  35  (c)  does  not  apply.  The 
allegation  is  not  vague.  The  places  where,  and  the  period  during 
which,  adultery  is  alleged  ai-e  sufficiently  definite.  The  case  of 
Gleaser  v.  Gleaaer  (3  Off.  Rep.  98)  must  be  distinguished.  In 
that  case  the  period  during  which  adultery  was  alleged  was  much 
longer,  and,  further,  no  places  or  towns  were  mentioned. 

The  Court  held  that  Rule  35  (c)  of  the  Rules  of  Court  applied, 
and  that  the  paragiuph  complained  of  must  be  struck  out. 
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de  Waal  then  applied  for  leave  to  amend  under  Rule  36. 

Wessels,  J. :  By  consent  leave  is  granted  to  the  defendant 
to  amend  his  claim  in  reconvention. 

Applicant's  Attorney:  G.  F.  JUynhardt;  Respondent's  Attor- 
ney :  (7.  F.  Bey  em. 


COLONIAL  TREASURER  v.   WILSON  AND 
WORTHINGTON. 

1905.    January  19.    Wessels,  J. 

Pravisianal  serUence, — Promissory  note. — Insufficient  gromvds  of  de- 
fence,— Variation  of  toritten  contract  by  parol  agreement. — Prin- 
cipal and  agent. — Scope  of  authority. — Stay  of  execution. 

Where  proviBional  sentence  was  claimed  on  a  promissory  note  given  in 
payment  for^goods  sold  and  delivered  and  to  be  delivered,  and  the 
sale  was  concluded  through  an  agent  who  gave  a  verbal  assurance 
not  embodied  in  the  written  contract,  and  primd  facie  outside  the 
scope  of  his  authority,  Held^  that  without  conclusive  proof  of 
such  authority  on  the  part  of  the  agent,  breach  of  the  alleged 
guarantee  by  the  vendors  was  no  defence  to  a  claim  for  provisional 
sentence  on  the  liquid  document. 

Held^  further,  that  where  provisional  sentence  is  granted  the  Court  will 
not  as  a  rule  grant  stay  of  execution. 

Toe  V.  Jolly  (8  C.T.R.  246)  discussed. 

BurnS'Begg  (with  him  Maithews),  for  the  plaintiff,  prayed 
for  provisional  sentence  on  a  promissory  note  signed  by  the  de- 
fendants dated  the  29th  July,  1904,  for  the  sam  of  £34,526, 9s.  4d. 

Smuts  (with  him  Oreenlees),  for  the  defendants,  stated  the 
facts,  which  are  fully  set  forth  in  the  judgment  He  contended 
that  the  assurance  given  to  the  defendants  by  Mylrea  was  a  con- 
dition precedent  to  the  making  of  the  written  contract    Mylrea 
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had  anthority   to  act  in  the  matter,  and    had  exercised  hia 
authority  in  giving  the  guarantee  demanded  by  the  defendants. 

BamS'Begg,'  contra :  An  illiquid  claim  unsupported  by  any 
special  facts  is  insufficient  to  bar  a  decree  of  provisional  sentence 
on  a  liquid  document.  Wc  deny  Mylrea's  authority  to  give  any 
assurance  on  belialf  of  the  Repatriation  Department  At  the  time 
of  signing  the  written  contract  no  mention  was  made  of  the 
existence  of  any  such  condition  precedent  as  is  now  alleged  to 
exist  In  fact,  the  defendants  );hemselves  saw  the  correspondence 
between  Hughes  and  the  Orange  River  Colony  Repatriation  De- 
partment, which  certainly  discloses  no  grounds  for  the  allegations 
they  now  make. 

SmviBy  in  reply. 

Wesseds,  J.:  The  facts  in  this  case  are  briefly  as  follows: 
The  Repatriation  Department  held  certain  surplus  stock,  and 
were  desirous  of  getting  rid  of  it  With  this  object  in  view  they 
employed  a  certain  broker  of  the  name  of  Beale,  who  was  re- 
quested to  sell  the  stock  on  behalf  of  the  department  Beale  then 
approached  Wilson  and  Worthington  and  asked  them  whether 
they  were  prepared  to  buy.  Now  the  story  both  of  Beale  and 
of  the  defendants  is  that  they  (Wilson  and  Worthington)  were 
unwilling  to  tender  unless  they  received  an  assurance  from  the 
Repatriation  Department  that  other  departments  of  a  like  nature 
in  the  Orange  River  Colony  would  not  enter  into  competition 
with  them  in  the  Transvaal.  At  the  outset  Beale,  and  a  cer- 
tain Captain  Mylrea,  who  was  Director  of  Supplies,  were  not  in 
a  position  to  give  any  such  assurance.  It  is  true  that  Captain 
Mylrea  entered  into  a  correspondence  with  the  authorities  of  the 
Orange  River  Colony  on  the  subject,  but  there  is  a  letter  pro- 
duced (J  6)  which  certainly  does  not  justify  one  in  coming  to  the 
conclusion  that  the  Repatriation  Department  of  the  Orange 
River  Colony  had  given  any  assurance  to  the  sister  department 
in  the  Transvaal  that  they  would  not  compete.  This  letter  the 
defendants  admit  that  they  saw.  But  it  is  alleged  that  whether 
the  Orange  River  Colony  department  did  or  did  not  give  the 
required  assurance,  a  guarantee  was  given  by  the  broker  Beale 
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that  the  defendants  should  not  be  subject  to  competition  at  the 
hands  of  the  Orange  River  Colony.  Thereupon  the  defendants 
tendered.  The  tender  was  made  in  lyriting  to  the  proper  quarter ; 
it  was  accepted  verbally  by  Captain  Mylrea,  Director  of  Supplies, 
and  the  contract  was  in  part  carried  out. 

Then,  some  time  after  this  contract  had  been  part  executed,  a 
formal  contract  was  entered  into  between  the  defendants  on  the 
one  side  and  Captain  Hughes,  as  representing  the  Transvaal 
Repatriation  Department,  on  the  other  side.  In  terms  of  this 
contract  Wilson  and  Worthington  gave  the  department  a  certain 
promissory  note  as  security.  It  is  this  promissory  note  which  is 
now  in  question.  It  should  have  been  given  jxiri  passu  with  the 
signing  of  the  contract  on  the  lOfch  February,  1904,  but  it  appears 
that  the  note  was  not  so  given  until  the  29th  July  of  the  same 
year.  The  Repatriation  Department,  through  Captain  Hughes, 
now  sues  upon  this  promissory  note,  and  primd  facie  there  is  no 
question  but  that  they-  are  entitled  to  payment  of  the  amount. 
The  defendants,  on  the  «other  hand,  contend  that  this  contract 
which  was  made  on  the  10th  Februar}^  1904,  does  not  contain  all 
the  terms  which  were  agreed  upon  between  the  parties  to  it. 
There  was  one  term,  not  set  down  in  the  contract,  which  formed 
a  condition  precedent  to  its  execution :  this  was  an  undertak- 
ing on  the  part  of  the  Repatriation  Department  here  that  the 
sister  department  of  the  Orange  River  Colony  should  not  com- 
pete in  the  sale  of  such  goods  as  were  purchased  by  Wilson  and 
Worthington  from  the  department  in  the  Transvaal. 

Now  it  is  perfectly  clear  that  if  the  contract  was  made  sub- 
ject to  such  a  condition  precedent  imported  into  it,  and  if  this 
condition^  was  broken — ^as  it  manifestly  was  broken  according  to 
the  documents  before  me — it  would  be  sufScient  to  nullify  the 
whole  contract  of  the  10th  February.  It  would  be  void  and  of 
no  effect  in  every  particular.  This  promissory  note  could  never 
have  been  demanded,  or  if  it  had  been  so  demanded  and  given, 
whether  under  protest  or  not,  the  department  would  never  have 
had  any  legal  justification  in  suing  upon  il. 

But  before  the  Court  can  say  that  this  condition  precedent 
existed  they  must  have  clear  and  undoubted  proof  that  it  was 
made,  and  that  the  persons  making  it  had  authoiity  to  bind  the 
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Bepatriation  Department  by  such  an  assurance  as  is  now  alleged 
to  have  been  given.  Of  these  facts  the  Court  must  have  proof 
as  dear  as  of  the  liquid  acknowledgment  of  indebtedness  now 
b^ng  sued  upon.  Is  this  the  case  ?  I  think  not.  The  first  step 
the  defendants  have 'to  prove  is  that  Mylrea  and  Beale  had 
authority  to  make  that  statement  and  to  give  that  guarantee. 
With  regard  to  Mylrea,  the  fact  that  he  is  styled  Director  of 
Supplies  gives  him  no  authority  to  bind  the  Repatriation  Depart- 
ment The  question  of  authority  or  no  authority  is  one  of  fact, 
and  a  question  of  fact  must-  be  proved.  The  defendants  have 
allied  in  their  affidavits  that  Mylrea  had  the  necessary  autho- 
rity, but  when  we  come  to  analyse  their  allegations  there  is  no 
actual  proof  that  such  was  the  case.  Captain  Hughes,  who,  ex 
hypaOiedi,  undoubtedly  held  this  authority  (because  he  was  the 
other  party  to  the  written  contract  of  the  10th  February),  dis- 
tinctly says  that  Mylrea  had  no  such  authority  to  bind  the 
department.  Now,  in  order  to  test  this  matter,  let  us  see  the 
course  which  is  adopted  at  the  signing  of  the  contract  on  the 
10th  February.  On  that  date  no  mention  is  made  by  Wilson  and 
Worthington  that  such  a  contract  had  previously  been  entered 
into  by  them  with  Mylrea,  and  subject  to  the  condition  precedent 
now  set  up  as  a  defence.  Surely  if  it  was  so  important  a  ques- 
tion it  would  have  been  specifically  mentioned  to  Hughes  at  the 
filing  of  the  written  contract.  It  would  be  an  extraordinary 
fact  if  such  an  important  condition  were  not  then  revealed. 

Another  extraordinary  circumstance  in  the  case  is  that  if 
Mylrea  possessed  the  authority  which  the  defendants  claim  for 
him,  there  is  no  affidavit  before  the  Court  to  that  effect.  One 
would  certainly  have  thought  that  immediately  upon  issue  of 
summons  against  the  defendants  they  would  have  made  inquiry 
from  Captain  Mylrea  with  regard  to  his  authority  for  his  course 
of  action  in  the  matter.  But  there  is  absolutely  not  a  word  from 
Hylrea  to  say  that  he  ever  possessed  the  necessary  authority  or 
that  he  even  made  such  a  contract.  It  is  true  that  there  is  an 
affidavit  from  Beale,  the  broker  who  transacted  the  business,  and 
he  says  that  the  assurance  required  by  the  defendants  was  given. 
But  is  it  not  remarkable  that  a  broker,  who  deals  with  tens  of 
thousands  of  pounds  of  Government  money,  should  have  passed 
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no  broker's  note  showing  in  writing  all  the  conditions  attached 
to  the  transaction  which  he  had  negotiated  ?  It  is  beyond  belief 
that  such  important  matters  as  these  should  be  left  to  the  mere 
memory  of  ephemeral  men.  I  cannot  possibly  understand  how, 
in  a  transaction  of  this  kind,  responsible  people  whose  business 
it  is  to  deal  with  immense  sums  of  Qovemmeut  money,  can  act 
in  the  manner  in  which  they  have  a^ted ;  nor  can  I  understand 
how  business  men  like  the  defendants,  who,  according  to  'their 
own  affidavits,  have  been  parties  to  such  enormous  transactions 
with  the  Qovemment,  can  be  satisfied  to  rely  upon  the  verbal 
assurances  of  a  particuliGur  officer  with  regard  to  so  onerous  a 
ccmdition  as  the  one  upon  which  they  have  in  this  case  depended. 
I  say  these  facts  are  extraordinary.  That  they  have  occurred  is 
perfectly  clear  and  patent  f rdm  the  affidavits  which  we  have  be- 
fore us,  but  how  they  could  have  occurred  is  a  mystery  to  me. 

Under  these  circumstances,  therefore,  I  cannot  find  as  a  fact 
that  Mylrea  had  authority  to  bind  the  Repatriation  Department 
by  such  condition  precedent,  nor  can  I  find  as  a  fact  that  any 
actual  contract  was  made  between  the  defendants  on  the  one  side 
and  the  Repatriation  Department  on  the  other  side  to  the  efiTect 
that  such  a  condition  should  precede  the  making  of  the  contract. 
That  there  had  been  conversations  with  regard  to  it,  that  the 
defendants  had  thrown  out  hints  as  to  the  advisability  of  such  a 
condition  precedent  existing,  that  the  parties  may  have  been 
under  the  impression  that  such  a  condition  had  been  made,  I 
quite  agi*ee ;  but  that  so  serious  a  condition  in  a  contract  could 
have  been  left  unrevealed  at  the  tiine  of  its  actual  execution  it 
seems  impossible  to  believe. 

Under  these  circumstances  I  am  of  opinion  that  the  Court  is 
not  entitled  to  withhold  provisional  sentence  as  now  claimed  by 
the  Colonial  Treasurer.  Provisional  sentence  will  therefore  be 
granted  as  prayed  with  costs. 

Smuts  applied  for  stay  of  execution  on  the  authority  of  Toe 
V.  JMy  (8  C.T.R.  246). 

Wessels,  J. :  With  regard  to  this  application  to  stay  execu- 
tion for  payment  on  applicants  giving  security,  it  appears  to  me 
to  be  a  doctrine  which  is  extremely  dangerous.    It  is  true  that 
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in  the  case  quoted  by  Mr.  Smut8  the  application  was  granted, 
bat  it  docs  not  appear  to  have  been  opposed,  nor  as  far  as  I  can 
see  does  the  matter  appear  to  have  been  argued.  In  my  opmion 
the  grafting  of  such  a  practice  upon  the  doctrine  of  provisional 
sentence  would  be  to  introduce  the  thin  end  of  a  wedge,  the  con- 
sequences of  which  may  "be  very  fat  reaching.  If  you  once  sub- 
vert the  fundamental  principles  on  which  you  act  by  the  intro- 
duction of  equitable  principles  in  order  to  help  defendants  who 
are  in.impeconious  circumstances,  it  may  well  be  that  the  whole 
doctrine  of  provisional  sentence  will  go  by  the  board ;  for  if  you 
allow  it  in  one  case  it  is  very  difficult  to  see  why  you  should  not 
allow  it  in  any  case  where  a  boTid  fide  defence  is  set  up,  and 
where  the  defendant  b<md  fide  intends  to  go  into  the  principal 
ease.  In  such  event  the  doctrine  of  provisional  sentence  would 
be  80  altered  that  in  every  case  where  the  defendant  has  a  boTUl 
fdt  defence,  or  where  he  intends  to  go  into  the  principal  case, 
he  conld  be  given  the  option  to  give  security  and  not  to  pay  the 
amount;  whereas  the  fundamental  principle  of  provisional  sen- 
tence has  always  been  that  the  plaintiff  who  comes  into  court 
with  his  liquid  document  is  entitled  to  payment,  and  that  if  the 
defendant  wishes  to  bring  before  the  Court  reasons  why  such 
payment  is  unjust,  then  it  is  for  him  to  institute  an  action,  and 
for  the  other  party,  after  he  has  been  paid,  to  give  security. 

I  am  therefore  very  loath  to  follow  the  principles  adopted  by 
the  Cape  colonial  court  in  the  case  cited.  But  even  if  I  were 
prepared  to  adopt  those  principles,  I  do  not  think  that  this  is  a 
<!M  where  such  principles  ought  to  be  admitted.  Here  is  a  per- 
fectly clear  case  of  a  liquid  debt.  Against  this  there  is  a  claim 
for  damages.  This  claim,  it  is  true,  is  supported  by  affidavits, 
aod  probably  it  is  a  claim  which  on  the  face  of  it  may  appear  to 
be  a  strong  one,  yet  at  the  same  time  it  is  not  a  claim  based  upon 
anything  liquid  or  anything  upon  which  the  Court  could  lay  its 
hand  and  say  there  is  proof  positive  that  the  defendants  have  a 
V^  case.  Under  these  circumstances  I  think  the  application 
should  be  refused. 

PlaintiflTs  Attorney:  /.  H.  L.  Findlay ;  Defendants'  Attor- 
i^eys:  BxKjfth  &  Wefoels. 
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REX  V.  ALMOND. 

1905.    Febmary  1.    Wessels,  J. 

Criminal  procedure, — Previatts  eonvietion, — Perjury, — Evidence  of 
accused  on  hie  oum  behalf. — Croee-examinalion, — Credibility. — 
Proclamation  16  ^1902,  eee.  11  (d). 

The  prisoner  was  charged  with  forgery  and  fraud  in  that  he  obtained 
from  the  complainant  a  document  signed  in  blank,  purporting  to 
be  a  receipt  for  goods  bought^  which  he  subsequently  altered  into 
a  promissory  note.  In  giving  evidence  on  his  own  behalf  the 
accused  deposed  that  the  document  was  not  given  as  a  receipt  for 
goods  bought^  but  for  money  lent^  and  swore  that  the  complainant 
had  perjured  himself  when  he  stated  that  no  money  was  lent  to 
him.  The  Crown  under  these  circumstances  proposed  to  ask  the 
prisoner  whether  he  had  been  previously  convicted.  Held^  that 
having  regard  to  Proclamation  (Transvaal)  16  of  1902,  sec.  11, 
sub-sec.  (d),  this  question  could  not  be  put. 

In  this  case  Almond,  who  was  undergoing  a  term  of  imprison- 
ment for  perjury,  and  was  being  tried  on  a  charge  of  forgery  and 
fraud  at  the  criminal  sessions,  Pretoria,  elected  to  give  evidence 
on  his  own  behalf.  He  swore  that  the  complainant,  who  was 
called  as  a  witness  for  the  Crown,  perjured  liimself.  During 
cross-examination  counsel  for  the  Crown  asked  the  accused 
whether  he  had  been  previously  convicted  and  was  undergoing 
sentence,  and,  if  so,  for  what  offence. 

Gregorawaki,  for  the  accused,  objected  to  the  question. 

de  Waal,  for  the  Crown :  The  denial  by  the  accused  of  the 
facts  as  detailed  by  the  witnesses  for  the  Crown  is  such  as  "  to 
involve  imputation  of  the  character  of  the  witnesses  for  the 
prosecution,"  and  the  question  is  therefore  permissible  under  see. 
11,  sub-sec  (d),  of  Proclamation  16  of  1902.  The  nature  of  the 
previous  conviction  should  also  be  taken  into  consideration. 

Wessels,  J.:  The  objection  must  be  upheld.  In  face  of  the 
recent  English  decision  of  Rex  v.  Rouse  and  Bitrrd  (89  L.T.  677), 
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in  which  case  a  similar  argument  was  put  forward,  and  in  face  of 
the  strong  language  of  sec.  11,  sub-sec  (d),  of  Proclamation  16  of 
1902, 1  do  not  think  this  Ck>urt  would  be  wise  to  allow  such  a 
question  even  though  the  prisoner  practically  accuses  one  of  the 
witnesses  for  the  Crown  of  perjury.  The  nature  of  the  previous 
conviction  cannot  affect  the  decision,  for  if  the  Court  inquired 
into  the  nature  of  the  previous  conviction  the  whole  matter 
would  necessarily  go  before  the  jury. 

Attorneys  for  the  accused :  Lichtenstein  cC*  Blake. 
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AND  FINANCE  CORPORATION,  LTD. 

1905.    January  26,  February  2.    Smith,  J. 

ArbiirtUian. — Deed  of  $ubm%S8unu — Contirueiian  o/coniract. 

Where  one  paragraph  of  a  contract  stipulated  that  any  submission  to 
arbitration  should  be  made  in  terms  of  another  clause  of  the  con- 
tract specially  referred  to,  this  latter  paragraph  must  be  construed 
in  its  entirety  in  order  to  arrive  at  the  proper  meaning  of  the 
stipulation. 

The  facts  and  special  clauses  of  the  contract  material  to  the 
case  are  fully  set  forth  in  the  judgment. 

(jhreg<yi*owski,  for  the  applicant:  Clause  23  of  the  contract  does 
not  apply  to  cases  where  the  settler  is  the  complainant.  Only  so 
much  of  clause  23  is  imported  into  clause  24  as  refers  to  procedure. 

G-reenUes,  for  the  respondents:  The  only  arbitration  con- 
templated is  between  the  Government  and  the  respondents.  The 
Government  is  the  only  party  who  can  sue  or  go  to  arbitration. 

Gregarowski,  in  reply. 

Cur.  adv.  vuU. 
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Poatea  (February  2):— 

Smith,  J. :  This  is  an  application  for  an  order  directing  the 
respondents  to  sign  a  deed  of  submission  referring  to  arbitration 
a  certain  dispute  which  has  arisen  between  the  parties,  and 
which  the  applicant  contends  the  respondents  are  bound  to  refer 
to  arbitration  under  a  certain  agreement  of  lease. 

The  matter  has  been  argued  before  me  purely  as  a  question 
of  the  construction  of  this  agreement,  the  respondents  not  desir- 
ing to  raise  any  question  as  to  whether  the  Court  would  enforce 
an  agreement  of  this  nature,  or  as  to  the  effect  of  the  Arbitration 
Ordinance,  1904 ;  and  taking  the  view  I  do  of  the  construction 
to  be  placed  upon  the  agreement,  I  can  decide  the  matter  at  issue 
between  them  in  accordance  with  their  desire,  and  without 
expressing  any  opinion  upon  either  of  the  questions  I  have 
alluded  to. 

The  applicant  acquired  the  right  of  occupation  of  a  plot  of 
land  in  what  appears  to  be  known  as  the  Burgher  Settlement  at 
Potchefstroom  from  the  Potchefstroom  and  Klerksdorp  Farmers' 
Association,  whose  rights  and  interests  have  now  become  vested 
by  cession  in  the  respondent  corporation.  In  the  agreement 
entered  into  between  the  applicant  and  the  association  the  latter 
is  referred  to  as  the  syndicate;  in  this  judgment  for  greater 
clearness  I  have  substituted  the  word  corporation.  It  appears 
from  the  recital  to  this  agreement  that  the  'Government  of  the 
Transvaal  had  arranged  with  the  corporation  for  the  supplying 
of  houses  and  land  to  indigent  white  families,  the  Government 
undertaking  to  advance  to  the  corporation  on  behalf  of  each 
settler  the  sum  of  £100,  to  be  refunded  by  the  settler  to  the 
Government  at  some  unspecified  date.  Under  the  agreement  the 
corporation  undertake  to  grant  a  piece  of  land  not  less  than  100 
by  150  feet  on  which  a  house  is  to  be  built  by  the  corporation 
with  the  assistance  of  the  settler ;  farming  implements  and  seed 
are  to  be  supplied  by  the  corporation  to  the  satisfaction  of  the 
Government,  and  a  further  plot  of  land  from  3  to  10  morgen 
in  extent,  which  is  capable  of  being  irrigated,  is  to  be  granted  to 
the  settler.  Then  follow  provisions  as  to  the  planting  of  crops 
and  the  division  of  the  produce  between  the  settler  and  the  cor- 
poration.  Clause  1 5  provides  tliat  the  Government  will  appoint  an 


CKLUERS  V.  AFRICAN  A.  AND  P.  CORPN.,  LTD.        17 

inspector,  who  will  have  the  right  to  enter  on  the  land  of  the 
settler  and  hear  any  complaints  he  may  have  against  the  porpora- 
tion,  with  the  right  to  lay  such  complaint  before  the  corporation 
and  to  protect  the  interest  of  the  settler.  Clause  23  gives  to  the 
corporation  the  right  to  cancel  the  agreement  with  the  settler, 
and  to  eject  him  if  he  fails  to  cultivate  properly  or  commits  any 
breach  of  the  agreement ;  but  the  settler  has  the  right  within 
fourteen  days  after  receipt  of  notice  to  quit  to-  appeal  to  the 
inspector.  If  the  inspector  decides  in  favour  of  the  corporation, 
then  the  aettler  must  quit;  but  if  the  inspector  "consider  that 
the  settler  should  not  be  ejected,  then  the  question  of  his  eject- 
ment is  to  be  submitted  to  arbitration  as  between  the  inipector 
ftprtserUiifig  tlie  Ooveimment  and  the  corporation."  Then  fol- 
lows the  clause  upon  which  the  present  application  is  based,  and 
which  runs  as  follows :  ''  All  questions  and  disputes  which  may 
irise  under  this  agreement  or  the.  carrying  out  thereof  between 
the  Qovemment  and  the  corporation  shall  in  the  first  instance  be 
submitted  by  the  settler  ...  to  the  Government  inspector,  who 
will  immediately  institute  inquiry  into  the  same.  If  such  in- 
spector decide  in  favour  of  the  corporation  the  matter  ¥rill  be 
considered  as  decided  and  ended.  If,  however,  the  inspector 
decide  against  the  corporation  such  case  or  question  will  be 
immediately  referred  to  arbitration  in  terms  of  the  last  fore- 
going section" 

The  matter  which  the  applicant  desires  to  have  referred  to 
arbitration  under  this  clause  is  the  following :  He  contends  that, 
having  received  a  grant  of  irrigable  land,  the  corporation  has 
failed  to  supply  the  necessary  water,  and  has  diverted  it  and  used 
it  for  its  own  purposes,  whereby  his  crops  have  been  damaged 
and  he  has  sustained  loss.  The  inspector  has  inquired  into  the 
n^ter,  and  has  not  decided  in  favour  of  the  corporation,  but 
^rta  that  the  settler's  claim  for  compensation  is  fair  and 
reasonable.  The  only  question  at  issue  between  the  parties 
^'^y  apparently  is  whether  the  arbitration  should  be  between 
the  bdividual  settler  and  the  corporation  or  between  the  inspector 
and  the  corporation. 

It  is  entirely  a  question  of  the  intention  of  the  parties  as 
eipreaaed  in  their  agreement.    If  they  agreed  that  any  matter 
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in  dispute  .shall  form  the  subject  of  an  arbitration  as  between  the 
inspector  and  the  corporation,  then  there  is  no  agreement  giving 
the  individual  settler  the  right  to  demand  an  arbitration.  The 
language  of  clause  24  seems  to  me  to  be  clear ;  and  when  it  says 
that  where  in  any  dispute  the  inspector  has  decided  in  favour  of 
the  settler  the  matter  is  to  be  submitted  to  arbitration  "  in  terms 
of  clause  23,"  it  means  that  the  arbitration  shall  be  as  between 
the  inspector  and  the  corporation.  These  are  the  terms  of  clause 
23  in  the  case  where  the  inspector  has  decided  in  favour  of  the 
settler  when  the  corporation  claims  the  right  to  eject  him.  It 
was  argued  that  in  case  of  a  claim  to  eject  a  settler  the  Govern- 
ment is  specially  interested  to  intervene  on  his  behalf,  as  it  has 
advanced  money  to  the  corporation  to  get  him  settled  on  the 
laud,  which  might  be  lost  if  he  is  ejected  before  the  moneys  are 
repaid ;  but  it  seems  to  me  that  the  Government  is  equally  in- 
terested in  seeing  that  the  settler  is  provided  by  the  corporation 
with  agricultural  implements,  seed  or  water  to  enable  him  to 
cultivate  the  land  and  to  raise  crops  upon  it. 

I  do  not  express  any  opinion  upon  the  question  as  to  whether 
the  corporation  is  bound  under  the  agreement  to  supply  water, 
as  that  is  a  question  to  be  decided  by  the  arbitrators  when  the 
matter  is  referred  to  them. 

Having  regard  to  the  wliole  tenor  of  this  agreement,  I  am  of 
opinion  that  the  parties  have  agreed  tliat  the  Government  in- 
spector shall  be*  the  party  to  fight  the  battles  of  the  settler,  and 
that  he  is  the  proper  person  to  demand  an  arbitration  under  the 
clause,  and  not  the  applicant. 

The  Government  does  not  appear  to  be  a  party  to  this  agree- 
ment, and  should  the  inspector  decline  to  demand  an  arbitration 
the  settler  might  then  be  obliged  to  enforce  anj'^  rights  he  may 
have  against  the  corporation  by  way  of  action. 

The  application  must  be  dismissed  with  costs. 

Applicant  s  Attorneys  :  Stegiyumn.Easelcn  d:  Rooa;  RcRpond- 
ents'  Attorneys  :  Neser  &  Hopley. 
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1905.    February  6.    Smith  and  Mason,  J.J. 

CrvnMud  procedure. — Robbery. ^-Assault. — Magistrate's   court. — Orrfi- 
wuMs\of\WZ,9ec.  134. 

Ama^irate  has  power  under  Ordinance  1  of  1903,  sec.  134,  to  con- 
vict of  ooounon  assault  a  person  indicted  for  robbery. 

Appeal  from  the  Assistant  Resident  Magistrate  of  Krugers* 
dorp. 

The  appellant  was  charged  with  robbery.  The  magistrate 
found  him  guilty  of  common  assault,  and  sentenced  him  to  one 
month's  imprisonment  with  hard  labour.  Against  this  conviction 
he  appealed  on  the  ground  that  he  had  been  convicted  of  an 
offence  not  charged  in  the  indictment 

QrtgcTcwski,  for  the  appellant:  The  offence  of  which  a  person 
i8  convicted  must  be  of  the  same  class  with  that  with  which  he 
18  charged ;  see  Roscoe's  Digest  of  Criminal  Evidence,  4th.  ed. 
p-  97.  Assault  is  an  entirely  distinct  class  of  crime  from  robbery, 
the  one  being  an  offence  against  the  person  and  the  other  an 
offence  against  the  thing.  In  this  case  the  accused  was  merely 
^mpting  to  obtain  possession  of  property  which  belonged  to 
Urn,  and  therefore,  there  being  no  aniimia  furandi,  the  accused 
Bbonld  not  have  been  convicted ;  see  HaU^a  case  (3  C.  &  P.  409) ; 
Bocien'9  case  (IC.&K.  395). 

Farther,  a  magistrate  has  not  the  power  to  convict  a  person 
of  Msault  when  the  original  charge  was  robbery.  That  power 
belongs  exclusively  to  the  superior  court,  being  specially  granted 
b)  it  by  Ordinance  1  of  1903,  sec.  134.  By  that  section  the  jury 
are  spedaUy  empowered  to  reduce  the  charge  from  robbery  to 
one  of  assault,  if  such  is  justified  by  the  facts ;  but  it  is  clear 
tbat  a  magistrate  has  no  such  power,  for  if  the  legislature  had 
intended  that  section  to  apply  to  the  magistrate's  court  the  word 
"JQiy"  would  not  have  been  used. 
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[Matiheum,  for  the  Crown,  admitted  that  unless  see.  134  was 
applicable  to  the  magistrate's  court  the  conviction  could  not  be 
suppcMrted.] 

Mattfiewe,  for  the  Crown,  was  not  called  upon. 

Smith,  J. :  I  think  that  this  appeal  should  be  dismissed.  The 
prisoner  was  charged  before  the  magistrate  with  robbery,  bat 
this  charge  was  negatived  by  the  magistrate  and  the  prisoner 
convicted  of  assault  It  is  admitted  by  Mr.  Mattheum  that  this 
conviction  cannot  be  supported  unless  sec.  184  of  the  Crimiiial 
Procedure  Code  is  applicable  to  proceedings  i^  magistrates'  coorta 
The  Criminal  Procedure  Code  was  drafted  to  regulate  the  pro- 
ceedings in  the  superior  courts;  but  sec  281  provides  that  its 
provisions  shall  apply  to  all  proceedings  in  inferior  courts  except 
(1)  where  it  appears  from  the  context  that  such  provisions  are 
not  applicable  to  inferior  courts,  or  (2)  where  such  provisions' 
relate  to  matters  of  procedure  which  are  provided  for  by  any  law, 
rule  or  regulation  prescribing  the  procedure  of  inferior  courts. 
If  this  be  a  matter  of  procedure,  then  there  iis  no  such  law,  rule 
or  regulation  bringing  it  within  the  second  exception.  It  seems 
to  me  to  be  rather  a  matter  of  substantive  law,  and  the  question 
is  whether  the  context  of  the  provision  in  sec  184  shows  that  it 
was  not  intended  to  apply  in  case  of  a  proceeding  in  a  magistrate's 
court.  It  is  said  that  the  use  of  the  word  "jury  "  shows  that  the 
provision  was  only  intended  to  apply  to  cases  in  a  superior  court, 
but  I  do  not  think  that  this  is  conclusive.  A  magistrate  has 
jurisdiction  to  try  a  charge  of  robbery,  and  may  be  considered  as 
discharging  the  functions  of  both  judge  and  jury.  Other  sections 
of  the  same  chapter,  which  is  headed  "  Indictments,"  are  in  my 
opinion  applicable  to  proceedings  in  a  magistrate's  court,  e.g. 
sec  189,  which  permits  charges  of  theft  and  receiving  to  be 
included  in  one  indictment,  and  sec  136,  which  allows  of  con- 
victions where  part  of  an  offence  charged  is  established,  where 
such  part  constitutes  of  itself  an  offence.  I  think  the  occurrence 
of  the  word  "jury"  in  sec.  134  is  not  sufficient  to  show  that  this 
section  should  not  apply  to  a  proceeding  in  a  magistrate's  court 
It  is  certainly  convenient  that  it  should  be  applica]^le. 

Then  it  is  said  that  the  sentence  was  excessive.    The  facts 
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appear  to  be  that  the  prosecutor  had  lost  a  chain  for  wliich  ho 
held  the  prisoner,  who  was  in  his  service,  responsible.  It  was 
arranged  that  the  prisoner  /should  pay  £3  to  the  prosecutor; 
but  when-  pay  day  arrived  the  prisoner  was  not  willing  to  carry 
out  atke  arrangement,  and,  the  master  says,  assaulted  him  by 
sinking  him  with  a  shovel.  The  assault  took  place  in  a  tent, 
and  there  were  no  witnesses  to  it ;  but  the  prosecutor  was  un- 
doubtedly, iiyuted,  and  the  magistrate  believed  his  account  as  to 
how  those  injuries  were  sustained.  Mr.  Oregorawski  now  suggests 
that  the  prosecutor  may  have  fallen  down  and  injured  himself; 
but  that  suggestion  was  not  made,  before  the  magistrate,  nor  was 
the  prosecutor  asked  a  single  question  about  it  in  cross-oxamina- 
jjon.  In  my  opinion  the  sentence  was  not  so  excessive  as  to  jus- 
tify the  Court  in  interfering  with  it 

Mason,  J. :  I  concur.  I  should  like  to  add  a  few  words  in 
reference  to  sec.  184,  which,  it  is  contended,  deals  with  a  question 
of*pTooedure»i^plicable.only  to  the  superior  courts.  I  think  that 
the  provision  is  shown  to  be  a  matter  of  substantive  law,  and  not 
of  procedure,  by  the  fact  that  it  could  have  been  made  neither  in 
the  Supreme  nor  in  the  Magistrate's  Courts  by  mere  rule,  but 
required  express  statutory  power  for  its  introduction.  It  is  there- 
fore a  matter  of  substantive  law,  and  under  sec.  281  of  the 
Criminal  Code  applies  to  the  magistrate's  court  as  well  as  to  the 
Supreme  Court 

Appellant's  Attorneys :  TindaU  Jk  Mortimer, 
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1905.    February  6,  9.    Smith  and  Mason,  J.J. 

Crimiiud  procedure. — Immorality  Orditianoe. — Otonership, — Inierpre 
tatioti,—Ordifiafice  46  of  1^3,  sees.  2  and  i  («). 

In  order  to  justify  a  conviction  under  sub-sec.  (e)  of  sec.  4  of  Ordinance 
46  of  1903,  for  being  the  owner  of  premises  let  for  immoral  pur- 
poses, it  is  sufficient  to  prove  that  the  accused  exercised  control 
over  the  premises.  A  person  who  lets  a  property  for  immoral 
purposes  falls  within  tlie  description  of  "owner"  in  sec.  2  of 
Ordinance  46  of  1903  even  though  he  has  not  title  to  U»e 
pix>perty. 

Appeal  from  the  Assistant  Resident  Magistrate  of  Johan- 
nesburg. 

The  appellant  was  charged  with  contravention  of  sec  4  (e)  of 
Ordinance  46  joi  1903  in  that  he,  being  owner  of  a  certain  house, 
knowingly  leased  Huch  house  to  be  kept  or  used  as  a  brothel ;  he 
was  found  guilty  and  sentenced  to  twelve  months'  imprisonment 
with  hard  labour.  The  grounds  of  appeal  were :  (a)  That  the 
admissible  evidence  disclosed  no  legal  proof  of  ownership,  or  that 
the  premises  in  question  were  let  by  the  accused  ;  (6)  that  the 
conviction  was  not  supported  by  the  evidence. 

The  evidence  advanced  on  behalf  of  the  prosecution  appears 
fully  from  the  judgment. 

StaUard,  for  the  appellant :  It  has  not  been  established  that 
the  appellant  was  the  owner  of  the  property ;  the  best  evidence 
of  ownership  was  not  given.  For  the  purposes  of  Ordinance  46 
of  1903  the  word  "owner"  includes  any  pemon  who  lets  or  per- 
mits the  occupation  of  any  house  or  place  whether  in  his  own 
right  or  that  of  another  (sec.  2).  "  In  his  own  right "  must  mean 
in  his  own  legal  right.  The  evidence  of  the  prosecution  was  to 
the  effect  that  the  accused  let  in  his  own  right,  therefore  the  best 
proof  of  legal  ownership  ought  to  have  been  adduced,  namely, 
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registered  transfer ;  sec  Harris  v.  Trustee  of  Baissinne  (2 
Menz.  113). 

Before  secondary  evidence  of  ownership  can  be  admitted  it 
must  be  proved  that  such  registered  transfer  is  in  the  possession 
of  the  person  charged,  and  that  after  due  notice  to  produce  the 
same  he  has  failed  to  do  so ;  see  Rex  v.  Elizabeth  Jones  ([1903] 
T.S.  878).  There  was  no  proof  that  the  accused  was  in  posses- 
sion of  such  a  document,  and  that  he  had  failed  to  produce  it 
after  due  notice. 

Again,  the  mere  fact  that  a  person  pays  the  rates  on  a  certain 
property,  or  that  his  name  appears  on  the  municipal  valuation 
roll,  is  not  conclusive  proof  of  ownership ;  see  Kimherley  Town 
Coancil  v.  London  and  Sowth  African  Exploration  Co,  (1  H.C.G. 
222).  Neither  the  statement  by  an  auctioneer  that  the  accused 
purchased  the  property  in  the  previous  year,  nor  the  will  dated 
the  previous  year,  are  proof  of  present  ownership.  The  alleged 
statement  by  the  accused  on  his  arrest  is  not  sufficient.  The 
section  under  which  the  accused  is  charged  must  be  strictly 
construed,  being  a  section  of  a  criminal  statute ;  when,  therefore, 
it  is  sought  to  prove  that  the  accused  let  the  property  in  his  own 
right — which  must  mean  a  right  recognised  by  law — that  fact 
must  be  proved  by  the  best  possible  evidence. 

Matthews,  for  the  Crown :  The  question  is  whether  the  ac- 
cused was  the  owner  of  the  property  within  the  terms  of  the 
definition  in  sec.  2  of  Ordinance  46  of  1903.  In  that  section 
various  words  are  explained ;  in  some  instances  the  word  "  means  " 
is  used,  and  in  others  the  word  "  includes."  An  "  owner  "  is  said 
to  "  include "  any  person  who  lets  or  permits  the  occupation  of 
any  house  or  place  whether  in  his  own  right  or  that  of  another ; 
hence  an  owner  in  not  exclusively  defined  in  the  section :  it  must 
include  the  legal  owner  as  well.  A  person  may  be  able  to  let 
a  property  in  his  own  right  even  although  he  is  not  the  legal 
owner,  e.g.  a  lessee  who  has  the  right  to  sublet.  If  such  lessee 
sublet  the  premises  for  immoral  purposes  he  is  the  person  to  be 
proceeded  against.  "  In  his  own  right "  cannot  therefore  merely 
mean  legal  ownership.  It  is  clear  from  the  whole  tenor  of  the 
Ordinance   that  the  person  whom  the   legislature   intended  to 
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penalise  as  the  owner  was  the  person  who  had  sufficient  control 
to  be  able  to  let  There  was  sufficient  evidence  before  the 
magistrate  to  justify  the  conviction. 

StaUard,  in  reply. 

Cur.  adv.  wU. 

Podea  (February  9)  :— 

The  judgment  of  the  Court  was  delivered  by 

Smith,  J. :  The  appellant  in  this  case  was  convicted  under 
the  Immorality  Ordinance,  1903,  of  the  offence  of  keeping  a 
kyrothel,  and  sentenced  to  one  year's  imprisonment  with  hard 
labour. 

It  was  alleged  on  belialf  of  the  prosecution  that  the  appellant 
fell  within  that  definition  of  a  person  keeping  a  brothel  which  is 
contained  in  sub-sec.  (e)  of  sec.  4 — a  person  who,  being  the 
owner  of  a  house,  knowingly  lets  such  house  to  be  used  as  a 
brothel.  The  character  of  the  house  in  question  was  clearly 
proved,  and  the  knowledge  of  the  appellant  of  the  use  to  which 
the  house  was  put  was  also  established.  This  appeal  was  based 
solely  upon  the  ground  that  the  prosecution  had  failed  to  estab- 
lish the  appellant's  ownership  of  the  house,  inasmuch  as  it  was 
contended  that  the  best  evidence  of  that  fact  had  not  been 
brought  forward. 

The  evidence  advanced  on  behalf  of  the  prosecution  on  this 
point  consisted  of  the  statement  of  a  witness  that  the  appellant 
was  the  purchaser,  at  an  auction,  of  the  house  in  question  in 
March,  1903 ;  proof  of  payment  of  sanitary  fees  by  the  appellant 
in  respect  of  the  premises  up  to  December,  1903 ;  a  will  dated 
August,  1903,  in  which  the  appellant  made  a  bequest  of  the  pro- 
perty, and  his  statements  when  arrested.  It  appeared  from  cer- 
tain documents  found  on  the  prisoner,  or  in  a  safe  rented  by  him 
(it  is  not  quite  clear  which)  that  correspondence  on  the  subject 
of  the  transfer  of  the  property  to  him  was  going  on  in  January, 
1904,  and  he  was  then  being  invited  to  sign  the  declaration  as 
purchaser.  A  copy  of  the  conditions  of  sale  signed  in  his  name 
and  a  receipt  for  £4000,  the  amount  of  the  purchase-price  of  the 
premises,  were  also  amongst  those  documents.    No  evidence  was 
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adduced  to  show  whether  the  property  was  or  was  not  registered 
iu  hia  name. 

It  waa  contended  by  Mr.  SUillard,  who  appeared  for  the 
appellant,  in  the  first  place,  that  the  word  "  owner/'  except  in  so 
far  as  an  extended  meaning  is  given  to  the  word  by  sec.  2  of  the 
Ordinance,  mast  be  construed  in  its  ordinary  sense  as  meaning 
the  person  having  the  doviiniiLm ;  that  in  this  colony  domi- 
niivin  is  acciuired  by  registration ;  that  in  the  absence  of  evidence 
as  to  whether  tliis  property  was  registered  in  the  name  of  the 
appellant,  the  best  evidence  of  ownership  was  wanting,  and  tliat 
on  the  authority  of  Rex  v.  Elizabeth  Jones  ([1903]  T.S.  878) 
the  conviction  should  be  set  aside.    In  the  next  place,  he  con- 
tended that  the  appellant  did  not  fall  within  the  extended  defi- 
nition of  "  owner  "  contained  in  sec.  2,  which  reads  as  follows : 
"  Owner  includes  any  person  who  lets  or  permits  the  occupation 
of  any  house  or  place  whether  in  his  own  right  or  in  that  of 
another."    With  regard  to  this,  he  argued  that  a  person  who  lets 
in  his  own  right  or  in  that  of  another  means  a  person  who  has  a 
legal  right,  i,e,  a  right  capable  of  being  enforced  in  law,  to  the 
possession  of  the  property,  or  a  person  who  lets  the  property  on 
behalf  of  another  who  has  such  a  legal  right.    It  being  the 
theory  of  the  prosecution  tliat  the  appellant  was  himself  the 
owner  by  purchase,  he  did  not  fall  within  either  category  of  per- 
sons included  in  the  definition  in  sec  2,  and  was  therefore  un- 
affected by  it    In  my  opinion  the  construction  sought  to  be 
placed  upon  this  definition  of  "owner''  is  too  narrow,  and  in 
determining  the  true  construction  to  be  placed  upon  the  language 
of  sec  2  we  must  first  have  regard  to  the  object  of  the  legisla- 
ture, and  give  to  the  words  such  plain  and  natural  meaning  as 
will  best  serve  to  carry  out  that  object. 

Now  it  is  plain  that  the  object  of  the  legislature  was  to  deter 
persons  from  letting  or  permitting  the  occupation  of  houses  for 
immoral  purposes,  and  for  that  purpose  constituted  it  an  offence 
in  the  person  letting  them  or  permitting  their  occupation  for 
sach  purposes.    I  cannot  for  one  moment  believe  that  it  was 
intended  by  the  legislature  that  the  criminality  of  such  a  person's 
act  should  be  dependent  upon  whether  he  had  a  valid  and  en- 
forceable right  in  law  to  the  possession  of  the  property  which  he 
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let  or  of  which  he  permitted  the  use  for  immoral  purposea  For 
instance,  the  lease  of  another  person's  property  is  valid  inter 
partes  (Voet»  19,  2,  3),  and  it  is  difficult  to  believe  that  the  legis- 
lature can  have  contemplated  that  a  person,  who  has  let  the  pro- 
perty of  another  for  immoral  purposes,  should  be  able  to  escape 
from  criminal  liability  by  showing  that,  although  he  had  let  thef 
premises,  the  dominium  was  in  another.  Again,  take  the  case 
where  a  man  has  purchased  a  house  under  a  verbal  contract  of 
sale  and  paid  the  purchase  money,  or  taken  the  lease  of  a  stand 
with  a  house  upon  it  for  ten  years  or  upwards,  the  lease  nofc 
being  notarially  executed,  and  in  either  case  let  the  house  to  be 
used  as  a  brothel,  is  he  to  be  allowed  to  say,  "It  is  true  that  I  let 
the  house  to  be  used  as  a  brothel,  but  I  have  committed  no  offence 
under  the  Ordinance,  as  I  have  no  contract  of  sale  which  I  can 
enforce,  or  my  lease  is  void "  ?  To  place  such  a  construction 
upon  the  words  "  lets  or  permits  the  occupation  of  any  house  in 
his  own  right "  would,  as  it  seems  to  me,  be  to  defeat  the  object 
which  the  legislature  had  in  view. 

It  being  difficult  to  suppose  that  the  legislature  intended  that 
any  question  as  to  the  legal  right  to  the  possession  of  the  property 
should  form  an  element  in  the  criminal  liability  of  the  person 
letting  the  premises  for  criminal  purposes,  it  seems  to  me  that 
the  plain  and  obvious  meaning  to  be  placed  upon  the  language 
of  sec.  2  is  to  construe  the  words  "  in  his  own  riglit  or  that  of 
another "  as  equivalent  to  "  on  his  bahalf  or  on  behalf  of 
another."  Such  a  construction  is  the  one  which  undoubtedly 
best  can-ies  out  the  objoct  of  the  Ordinance ;  it  is  one  which  the 
words  naturally  bear,  and  is  the  one  which  I  place  upon  them. 
There  is  no  doubt  that  the  appellant  let  these  premises,  and  he 
knew  the  purposes  for  which  they  were  being  used  and  permitted 
them  to  be  so  used,  and  in  my  judgment  he  was  rightly  convicted. 
The  appeal  must  therefore  be  dismissed. 

Appellant's  Attorney :  W,  J,  Grout 
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Ex  PARTE  STEPNEY. 
1905.    Febriuiry  9.    Mason,  J. 

Lisolvency, —  VofuiUary  surreiider, — Xotice, — Asitels  exceed  iiif/  liahilities. 
— PiMfipottemeftt. 

The  Court  refused  postponement  of  an  application  for  voluntary  Hur- 
render  when  it  was  patent,  owing  to  the  fact  that  the  schedules 
showed  the  assets  to  exceed  greatly  the  liabilities,  that  the  appli- 
cation could  not  be  granted,  and  when  the  effect  of  the  postpone- 
ment would  merely  be  to  allow  the  debtor  to  retain  control  over 
his  estate  for  a  certain  period. 

The  applicant  had  complied  with  all  Uie  formalities  uece.ssary 
for  the  voluntary  sequestration  of  his  estate,  but  from  the 
schedules  filed  it  appeared  tliat  the  a.ssets  in  the  estate  exceeded 
the  liabilities  by  over  £20,000. 

On  the  day  set  down  for  the  hearing,  the  applicant,  instead 
of  proceeding  with  the  application  for  sequestration,  applied  for 
a  postponement,  to  which  certain  creditors  consented. 

Roo8,  for  the  applicant. 

Duxbury,  for  certain  creditors. 

Mason,  J. :  I  have  on  several  occasions  had  an  application  of 
this  natui-e  before  me  after  notice  has  been  given  in  the  Gazette 
of  an  intention  to  surrender  an  estate  as  insolvent.  The  law 
makes  such  notice  incumbent  on  all  persons  desirous  of  seques- 
trating their  estates.  I  think,  however,  that  such  notice  should 
only  be  given  when  the  facts  of  the  case  would  support  a  petition 
for  voluntary  sequestration.  In  this  particular  case  the  schedules 
filed  show  a  surplus  of  over  £20,000,  including  a  largo  amount 
of  unencumbered  property.  The  application  for  voluntary 
sequestration  was*,  I  believe,  a  perfectly  bond  fide  one,  but  it 
is  not  one  which  the  Court  could  in  any  way  grant.  I  must 
therefore  refuse  this  application  for  postponement,  because 
otherwise  I  should  sanction  the  device  of  putting  a  notice  in 
the  Gazette  without  a  real  intention  to  surrender,  and  thus  lock- 


28  Re  estate  CAMPBELL. 

ing  up  the  aasets,  while  the  estate  is  left  m  the  hands  of  the 
insolvent  •If  the  creditors  desire  that  the  estate  should  be 
sequestrated,  they  have  a  remedy  in  their  own  hands.* 

Applicant's  Attorney:/.  H,  L.  Fi/ndlay;   Attorneys  for 
certain  creditors :  Ly/nnon  A  Nixon. 
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1906.    February  9, 16.    Mabok,  J. 

Law.—^Privaie  irU$matiofuU  law, — Meeognition  <^ /oreifffi  admintB- 
tnUor. — Administraiion  qf  movables. — Proelamaiion  28  qflW2. — 
Siyhte  i^  local  creditor $. 

Wliere  E,  at  the  infltanoe  of  a  creditor,  was  appointed  by  the  High 
Court  of  Justice  in  England  as  receiver  and  manager  in  the  estate 
of  a  deceased  person,  Held^  that  the  courts  of  the  Transvaal  would 
accord  recognition  to  the  English  administrator  so  far  as  movables 
were  concerned,  but  subject  to  the  rights  of  local  creditors,  if  any. 

In  July,  1904,  in  the  Chancery  Division  of  tiie  High  Court  of 
England,  C.  F.  Kemp  was  appointed  receiver  and  manager  with 
full  powers  of  administration  in  the  estate  of  the  late  George 
Campbell,  whose  domicile  was  English.  In  August,  1904,  Kemp 
appointed  one  Chadbourne  of  Port  Elizabeth  as  his  general  agent 
in  South  Africa,  which  appointment  was  approved  of  by  tiie 
English  court  Chadbourne  now  petitioned  tlie  Court  to  recog- 
nise and  confirm  the  appointment  of  Kemp  made  by  the  English 
High  Court 

*  In  a  subseqnent  appUoation  (Ex  parte  fFa//er,  deoided  ISth  Mareh,  1006. 
not  reported)  Mason,  J.,  refused  to  accept  the  voluntary  surrender  of  anu 
estate,  the  nohedules  shoeing  the  assets  to  exoeed  the  liabilities  by  eirea  £700l» 
•-KiPOBTKBS. 
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Greenleea  moved  for  the  reootpiition  by  the  Transvaal  courts 
of  the  Teoeiver  and  manager  appointed  in  England. 

(hvr.  €tdv.  vuU. 

Poefoa  (Febroary  16)  :— 

Mason,  J. :  From  the  documents  filed  in  this  case  it  appears 
that  George  Campbell,  who  was  carrying  on  business  as  a  com- 
mercial agent  in  London,  South  Africa  and  other  places,  died 
on  the  11th  July,  1904,  leaving  a.  will.  He  was  apparently 
domiciled  in  England. 

On  the  22nd  July,  1904,  in  an  Hction  begun  in  the  Chancery 
Division  of  the  High  Court  of  England  by  a  creditor  against  the 
widow  as  defendant,  one  Charles  Fitch  Kemp  was  appointed 
receiver  and  manager  with  power  to  collect  the  rents  and  profits 
of  the  real  estate,  to  realise  the  personal  estate,  and  to  carry  on 
the  business  of  the  decessed ;  the  widow  was  also  directed  to 
hand  over  to  him  all  the  assets  and  moneys  in  her  hands,  but 
with  liberty  to  retain  out  of  the  latter  a  sum  not  exceeding  £150 
for  the  costs  of  probate. 

The  receiver  Kemp,  by  power  dated  the  6th  August,  1904, 
and  approved  by  a  ^udge  of  the  High  Court,  appointed  one 
Chadboume  of  Port  Elizabeth  as  his  general  agent. in  j3outh 
Africa.  One  Jack  Mitchell  of  Johannesburg,  trading  as  J. 
MihSiell  &  Co.,  was  indebted  to  the  deceased  Campbell  in  the 
sum  of  £6029,'  iiad  Chadboume  under  his  power  of  attorney 
made  a  compromise  with  Mitchell  &  Co.  by  which  he  released 
.them*  from  liability  on  certain  terms,  and  they  ceded  to  the 
estate  of  Campbell  all  their  stock  and  book  debts. 

Chadbourne  now  applies  through  his  agent  for  an  order  of 
this  Court  recognising  Kemp's  appointment  so  that  he  may 
oollect  the  debts  ceded  to  Campbell's  estate.  The  Master,  to 
whom  the  matter  was  referred,  reports  that  in  his  opinion  Pro- 
clamation 28  of  1902  provides  the  necessary  machinery  for  the 
administration  of  the  local  estates  of  deceased  persons,  and  that 
an  executor  should  be  appointed  in  the  ordinary  way. 

It  is  true  that  under  pars.  36-89  of  this  Proclamation,  which 
applies  to  the  United  Kingdom,  the  English  letters  of  administra- 
taoQ  might  receive  a  certain  effect  in  this  colony,  and,  if  there  had 
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been  no  receivership  in  England,  the  course  pointed  out  by  this 
statute  would  undoubtedly  be  the  correct  one  to  follow.  But 
this  order  of  the  High  Court,  whilst  it  is  operative,  takes  the 
administration  out  of  the  hands  of  the  executor  or  personal 
representative  of  the  deceased,  and  the  sealing  of  letters  by  the 
Siaster  would  not  rightly  confer  any  powers  of  administration 
on  the  executor  here  (Encychrpa^dia  of  tlie  Laws  of  England^ 
vol.  1,  Administration;  Kerr's  Receivers,  2nd.  ed.  p.  118;  Dicey's 
Conflict  of  Laws,  p.  458,  No.  3 ;  Story's  Conflict  of  Laws,  par. 
479  ff). 

The  receivership  is  in  reality  a  species  of  curatorship  for  the 
benefit  of  creditors.  An  English  as  also  a  foreign  bankruptcy 
will  be  recognised  by  this  Court  upon  proper  conditions  in  accord- 
ance with  the  principles  so  fully  discussed  in  Howse's  case  (3  S.C. 
14)  and  Stegmann's  case  ([1902]  T.S.  40);  see  also  Ledie's  Trustee 
v.  Leslie  ([1903]  T.S.  839),  and  In  re  Leydsdarp  and  Pietereburg 
Estates,  Ltd.  ([1903]  T.S.  254). 

Now  in  this  application  we  have  only  to  deal  with  the 
movable  assets  of  the  deceased  in  this  colony,  viz.,  the  debt  due 
by  J.  Mitchell  &  Co.,  and  the  general  principle  laid  down  with 
reference  to  them  is  that  they  are  governed  by  the  law  of  the 
owner's  domicile.  Is  there  any  reason  why  this  principle  should 
not  be  applied  in  this  instance,  and  why  the  C!ourt  should  not 
therefore  recognise  that  the  receiver  has  the  right  to  deal  with 
these  movable  assets  ? 

It  is  true  that  in  England  and  America  apparently  the  assets 
there  situate  of  a  deceased  person  domiciled  abroad  can  only  be 
administered  by  an  executor  appointed  by  the  local  tribunals 
(Dicey,  Rule  115,  p.  456;  Story,  par.  513),  though  the  appoint- 
ment will  usually  follow  that  made  by  the  forum  of  the  domicile 
(Dicey,  Rule  116,  p.  456) ;  but  in  my  judgment  Roman-Dutch 
law  acts  to  a  much  greater  extent  in  these  matters  on  the  prin- 
ciple of  comity,  and  justifies,  so  far  as  movables  are  concerned, 
the  recognition  in  the  circumstances  of  the  present  case  of  the 
receivership  created  by  the  High  C!ourt  in  England  (Story, 
pars.  495-600,  510-512,  516a;  Bar's  Intemaiiorud  Law,  pars. 
151, 152,  208,  218,  and  note  P  on  pars.  208  and  219,  p.  477).  So 
far  as  can  be  judged,  it  will  certainly  be  to  the  advantage  of  the 
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eetate  to  authorine  the  receiver  to  collect  the  debts  in  this 
country  and  remit  the  proceeds  to  the  court  under  whose  direc- 
tions they  can  best  be  distributed. 

Ifj'X)!  course,  there  are  local  creditors,  whether  secured  or 

nnsecnred,  then  it  wouM  be  the  duty  of  the  Court  to  see  that  no 

pr^udice  was  done  to  the  rights  which  they  would  at  present 

have  to  enforce  their  claims  against  the  property  of  the  deceased 

in  the  Transvaal. 

A  rule  nisi  will  therefore  be  issued  calling  upon  all  creditors 
and  other  persons  interested  to  show  cause  why  the  appointment 
of  Charles  Fitch  Kemp  as  receiver  and  manager  in  the  estate  of 
the  deceased  George  Campbell,  made  by  order  of  the  High  Court 
of  Justice,  Chancery  Division,  in  England  on  the  22nd  July, 
1904,  should  not  be  recognised  and  confirmed  with  the  powers 
specified  in  such  order  so  far  as  the  movable  property  of  the 
deceased'  in  this  colony  is  concerned.  The  rule  must  be  published 
ODce  in  the  Gazette  and  once  in  three  Johannesburg  newspapers, 
and  will  be  returnable  on  the  7th  March,  1905. 

The  question  whether  security  should  not  be  given  by  the 
receiver  or  some  other  provision  made  for  the  protection  of  local 
creditors  had  better  stand  over  until  the  return  day  of  the 
rule.  It  does  not  at  present  appear  to  me  necessary  to  make  any 
ord^  as  to  the  costs  of  these  proceedings,  as  they  naturally  form 
part  of  the  receiver's  costs,  of  administration. 

Applicant's  Attorneys :  Macintosh  &  Kennerlry', 
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ZAKOWSKI  V.  WOLFF. 
1906.    February  16.    Smith,  J. 

Pradioe. — Arrest  ad  Jundandam  jurisdieticmem. — Return  of  defendant 
to  the  country. 

Where  property  belonging  to  a  person  domiciled  abroad  haa  been 
attached  ad  fundandam  jurudietionem,  the  mere  fact  that  such 
person  afterwards  returns  to  the  country  and  expresses,  on  affidavit^ 
his  intention  of  remaining  and  becoming  domiciled  within  the 
jurisdiction  of  the  Courts  is  not  sufficient  to  entitle  him  to  have 
the  order  of  attachment  set  aside. 

Thia  was  an  application  for  the  discharge  of  an  order  attach- 
ing certain  property  ad  fundandam  juriadiction^m.  The 
material  facts  appear  suiBciently  from  the  judgment. 

de  Waal,  for  the  applicant:  The  applicant  now  intends  to 
become  domiciled  in  this  country.  Where  a  person  chooses 
domicile  within  the  jurisdiction  of  the  Court,  an  arrest  ipso  facto 
lapses;  see  Borb,  Arre8ten,^t.  8,  sec.  4;  FeckixiB, Handt'Opleggeii, 
pt  45,  sec.  3.  The  case  of  EUerton  Syndicate  v.  Hutchings  (3 
C.T.R.  124)  must  bo  distinguished,  as  in  that  case  the  applicant 
was  not  domiciled  in  the  Cape  Colony. 

Oregorawski,  for  the  respondent:  Bort  {loc.  cit,)  requires 
security  to  be  given  before  the  arrest  will  be  discharged.  The 
object  of  an  arrest  is  both  to  f(>und  jurisdiction  and  also  to 
provide  a  security  for  the  satisfaction  of  the  judgment;  see 
EUerton  Syndicate  v.  Hutchings  (3  C.T.R.  124);  Schunke  v. 
Taylor  and  Symonds  (8  S.C.  103). 

de  Waal,  in  reply :  The  only  object  of  the  arrest  is  to  found 
jurisdiction,  and  as  soon  as  the  defendant  is  within  the  jurisdic- 
tion it  becomes  unnecessary  to  have  any  attachment  subsisting. 
The  defendant  need  not  give  security ;  he  is  now  in  the  position 
of  an  ordinary  defendant. 

Smith,  J.:   In  this  matter  Wolff  brings  an  action  against 
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Zakowski  to  recover  a  earn  of  money.  At  the  time  Zakowdki 
was  a  resident  of  Natal  and  domiciled  there,  and  in  order  to 
epable  Wolfi*  to  bring  his  action  he  applied  to  attach  certain 
moneys  of  Zakowski  which  were  in  the  hands  of  the  Anstrian 
consul  in  Pretoria.  That  order  of  attachment  was  granted,  and 
the  citation  issned.  Zakowski  now  applies  to  set  aside  this 
order  of  attachment  on  the  ground  that  he  has  returned  to  the 
Transvaal,  and  expresses  his  intention  of  residing  here.  The 
first  question  I  have  to  decide  is  whether  a  man  whose  goods 
have  been  properly  attached  can  come  to  the  Court  and  say,  '*  Now 
I  propose  to  make  my  domicile  in  this  country,  and  I  am  therefore 
entitled  to  have  the  order  of  attachment  on  my  goods  set  aside." 
I  may  say,  without  going  into  the  facts  of  the  case,  that  I  am 
not  satisfied  that  Zakowski  intends  to  make  his  permanent 
residence  here  merely  because  he  now  files  this  affidavit  and 
says,  "  I  now  intend  to  reside  in  this  country."  It  is  said  that 
the  respondent  has  not  contradicted  that  statement  It  would  be 
an  extremely  difficult  thing  to  contradict,  because  it  is  impossible 
in  such  a  case  to  say  what  is  a  man's  mind ;  but  if  this  attach- 
ment were  to  be  set  aside  merely  on  the  grounds  that  Zakowski 
says  he  intends  to  reside  in  this  country,  one  object  of  the 
attachment  might  be  defeated.  For  I  do  not  agree  that  the  sole 
object  of  the  order  is  to  enable  the  pliuntiiF  to  found  jurisdiction. 
The  object  is  also  to  furnish  an  asset  on  which  execution  can  be 
*  levied  to  satisfy  the  judgment  so  that  the  sentence  of  the  Court 
might  not  be  void  of  result  Under  these  circumstances  I  am  not 
disposed  to  set  aside  this  order  of  attachment,  which  was  in  order 
at  the  time,  and  the  application  must  be  dismissed  with  costs 

Applicant's   Attorney:    S.  K.  H,  Linf^feek;    Respondent's 
AtUumeys:  Pienaar  &  Niemeyer.\ 
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COETZEE  V.  REX. 
1905.    February  27.    Smith  and  Mason,  J.J. 

Criminal  procedure. — Appeal,— Faulty  indictment. — Facts  diedoeing 
no  statutory  offence. — Transport  of  stock. — Proclaimed  ports  of 
e^ry.— Government  Notice  834  of  1 90Z.— Proclamation  IT  of  1 902. 

Where  on  an  indictment  th^  accused  was  charged  under  the  wrong 
section  of  a  statute,  and  the  facts  disclosed  on  the  record  consti- 
tuted no  offence  under  that  statute,  Held,  on  appe&l,  that  the 
conviction  must  he  quashed. 

In  this  case  the  accused  was  charged  with  contravening  the 
Qovernment  Notice  and  Proclamation  relating  to  the  importation 
of  stock  into  the  Transvaal  froni  the  Orange  River  Colony.  The 
offence  alleged  was  that  the  accused  had  brought  two  horses 
across  the  Vaal  River  at  Commando  Drift,  in  the  Wolmaranstad 
district,  thereby  contravening  the  Proclamation  referred  to,  in 
that  (1)  Commando  Drift  was  not  a  port  of  entry,  and  (2)  he  did 
not  hold  the  Commissioner's  permit  to  cross  at  any  place  other 
than  a  port  of  entry. 

Macfadyen,  for  the  appellant:  The  indictment  is  faulty  in 
that  the  accused  is  charged  under  the  wrong  section,  but  the 
main  ground  of  appeal  is  that  the  facts,  which  were  not  denied, 
constitute  no  offence  under  the  statute.  This  law  was  framed 
for  emergencies.  It  could  not  prohibit  the  entry  of  horses  unless 
a  Proclamation  was  first  published  in  the  Gazette  notifying  that 
certain  districts  were  from  that  date  prohibited  on  account  of  the 
presence  there  of  the  specified  diseases.  The  Proclamation  neces- 
sary in  this  case  has  never  been  gazetted,  and  therefore  no  offence 
has  been  committed. 

BumS'Begg,  for  the  Crown,  did  not  dasire  to  support  the 
conviction.  ^ 

Smith,  J. :  Referring  to  the  somewhat  similar  case  of  Dennill 
V.  Rex  {ivfiYi,  p.  100),  which  ve  have  just  heard,  I  should  like  to 
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point  out  that  although  in  that  case,  as  in  this  one,  the  accused 
was  charged  under  the  wrong  section,  yet  the  facts  there  disclosed 
did  ooastitute  an  oflbnoe  under  the  statute ;  here,  however,  the 
facts  constitute  no  offence,  and  the  conviction  must  therefore  be 
quashed. 

Mason,  J.,  concurred. 

Appellant's  Attorney :  F.  W.  Konig. 


MEYER  V.  WEIL. 

1904,  November  28;  1905,  March  1.    Smith,  Mason,  and 
CURLEWIS,  J  J. 

MtH/CB  atnd  mineraU. — Oold  eUnnu. — Lieenae-moneys. — Prodamaiion 
26  i>flWh—Ordinanee  11  of  1902.— Eutoppd. 

Certain  gold  claims  had  been  pegged  by  the  predecessors  in  title  of  the 
defendant  on  the  plaintiff's  proclaimed  land  daring  the  existence 
of  hostilities.  The  British  Oovemment  refused  to  accept  license- 
moneys  or  to  recognise  such  pegging  during  the  period  between 
the  date  of  pegging  and  the  conclusion  of  the  war.  Heldy  on 
mp^petJj  that  during  the  period  in  question  there  were  no  license- 
moneys  which  the  claimholders  were  liable  to  pay  and  to  which 
the  plaintiff  as  land-owner  was  entitlerl  as  against  the  Oovem- 
ment^ and  that  he  could  not  therefore  under  Ordinance  11  of  1902 
claim  any  share  thereof  from  the  registered  owner  of  the  claims. 

The  defendant's  predecessors  \a  title  had,  after  the  conclusion  of 
hostilities,  filed  a  declaration  to  the  effect  that  they  had  had 
no  beneficial  occupation  of  the  claims  during  the  war.  Held,  that 
that  fact  did  not  estop  him  from  denying  liability  for  license-moneys. 

Appeal  from  the  judgment  of  Wesseus,  J.,  in  the  Witwaters- 
rand  High  Court. 

The  facts  in  the  case  are  briefly  as  follows :  (1)  The  plaintiff 
is  the  owner  of  that  portion  of  the  farm  Boodekop  on  which  are 
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situated  the  claims  with  regard  to  which  the  present  dispute  has 
arisen.  (2)  The  defendant  is  the  registered  owner  of  these 
claims  by  cession  from  the  Robinson  Syndiciite.  (3)  These 
claims  belonged  to  and  were  pegged  by  the  Robinson  Syndi- 
cate in  May,  1900,  before  the  British  occupation  of  Johannes- 
burg. (4)  The  syndicate,  when  pegging  the  claims,  held  proper 
licenses  granted  by  the  officials  of  the  late  Government.  (6) 
After  the  British  had  appointed  a  Registrar  of  Mining  Rights  in 
the  Transvaal,  the  syndicate  offered  to  pay  licenses,  but  that 
official  informed  the  syndicate  that  the  Government  did  not 
recognise  their  right  to  the  claims.  (6)  On  the  81st  May,  1902» 
the  Government  altered  the  position  it  had  so  far  taken  up, 
admitted  the  syndicate's  right  to  the  claims,  and  granted  licenses. 
(7)  Between  1900  and  May,  1902,  no  licenses  were  demanded,  and 
the  Government  refused  to  recognise  the  title  of  the  Robinson 
Syndicate. 

/.  de  ViUiera  (with  him  van  Hayterrui),  for  the  appellant :  In 
the  declaration  of  exemption  made  by  the  secretary  to  the 
Robinson  Syndicate,  the  latter  admitted  its  liability  for  arrear 
license-moneys.  Weil  cannot  be  in  a  better  position  than  his 
predecessor  in  title,  the  Robinson  Syndicate,  and  therefore  he  is 
estopped  from  denying  his  liability.  When  the  syndicate's  right 
was  recognised  in  September,  1902,  its  title  to  the  claims  was 
revived  from  May,  1900.  The  fact  tlvat  no  licenses  were  held  for 
the  period  in  question  cannot  relieve  the  defendant  of  liability. 
The  license  is  only  evidence  of  title,  and  the  money  is  paid  for 
the  right  granted  by  the  license.  Tliat  right  dates  back  to  May, 
1900.  The  learned  judge  in  the  court  below  held  that  the  right 
to  demand  license-money  goes  pari  pa^ii,  with  the  duty  of  allow- 
ing the  pegger  to  occupy  the  claim.  But  that  reason  is  based 
on  the  assumption  tliat  the  relationship  between  the  Govern- 
ment and  a  claimholder  is  one  of  contract,  whereas  it  is  not. 
The  doctrine  of  quid  pro  quo  does  not  apply  in  the  case  of  a 
claim.  Aj>  to  what  is  a  claim,  see  N^d)e  v.  Registrar  of  Mining 
Rights  ([1902]  T.S.  65).  The  Government  could  have  claimed 
the  license-money,  and  was  not  deprived  of  its  right  by  the 
illegal  act  of  its  official ;  see  CuUinan  and  Others  v.  Rsitz^ 
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^.a  (Barber's  Qotd  Zati^/p.  77);  RviKven  Broa.  v.  CMedor  of 
Cwtmi  ([1008]  TJ9,  84);  OolUctar  of  CustatM  v.  Cape  Cen-^ 
ML  Railwaya  (6  S.C.  402);  Yoet,  ad  Pandectas,  4,  4»  35.  If 
the  Qovenunent  wald  have  claimed  the  license-moDeys  then 
under  OrdinaDce  11  of  1902,  the  owner  can  now  sue. 

(7.  0.  Ward  (with  him  Manfred  Nathan),  for  the  respondent 
Estoppel  has  not  been  pleaded,  and  in  any  case  the  respondent 
18  not  estopped  from  repudiating  liability.  The  Qovemment 
refosed  to  issue  licenses  for  the  war  period,  and  cannot  now 
claim  the  license-moneys.  A  license  is  a  permission  granted 
allowing  the  license-holder  to  do  something.  The  money  is  paid 
for  the  license.  The  Government  refused  to  issue  the  licenses, 
and  cannot  therefore  claim  license-moneys  for  that  period. 
Accordingly  the  owner  of  the  ground  cannot  claim  a  share. 

/.  de  ViUiers  replied 

Our.  adv.  wit 

Po8toa  (March  1,1906):— 

Mason,  J.,  read  the  following  judgment  of  the  Court :  This 
ia  an  appeal  from  the  judgment  of  the  Witwatorsrand  High 
Coort.  The  plaintiff,  is  Uie  owner  of  the  farm  Boodekop,  which 
ia  aitoate  within  the  area  of  a  proclaimed  goldfield,  and  he  sues 
the  defendant  as  the  registered  owner  of  648  claims  situato  on 
the  farm,  to  recover  the  owner's  share  of  license-moneys  accrued 
doe  for  the  period  from  the  17th  June,  1900,  to  the  31st  May, 
1902. 

The  defendant  raised  several  defences  in  his  pleadings,  but 
the  only  one  apparently  relied  upon  was  an  allegation  that  during 
the  period  above  mentioned  the  Qovemment  of  the  Transvaal 
refosed  to  recognise  the  title  of  the  then  registered  owners  of  the 
claims  and  to  accept  license-money  in  respect  thereof,  in  conse- 
qoance  whereof  he  contended  that  he  was  under  no  liability  to 
the  plaintiff. 

The  learned  judge  in  the  High  Court  upheld  this  contention, 
and  entered  judgment  for  the  defendant,  and  the  plaintiff  now 
appeals  from  this  dejcision. 
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The  facts  are  that  these  claims  wer^  pegged  on  behalf  of  the 
Robinson  Syndicate  under  licenses  issaed  by  the  officials  of  the 
late  Republic  in  May,  1900,  shortly  before  the  British  occupation 
of  Johannesburg.  Subsequently  to  the  British  occupation  the 
syndicate  sought  to  obtain  a  recognition  of  their  rights  to  the 
claims  from  the  British  authorities,  and  tendered  the  license- 
moneys,  which  were  refused,  the  officials  of  the  Mining  Depart- 
ment declining  to  recognise  the  syndicate's  rights  to  the  claims. 
This  refusal  was  based  upon  a  Proclamation  of  the  High  Com- 
missioner of  the  19th  March,  1900,  issued  at  Capetown,  notifying 
that  the  British  Government  would  not  recognise  as  valid  any 
alienation  of  property  or  of  any  interest  therein  made  by  the 
Government  of  the  late  Republic  subsequent  to  its  date.  This 
Proclamation  was  subsequently  re-enacted  in  1901,  and  given 
the  effect  of  law  in  the  Transvaal  (see  Proclamation  (Transvaal) 
26  of  1901,  dated  the  27th  September,  1901).  In  September  or 
October,  1902,  the  Government  did  recognise  the  right  to  the 
claims,  and  accepted  license-moneys  as  from  the  1st  June,  1902. 
The  claims  were  subsequently  transferred  to  and  registered  in 
the  name  of  the  present  defendant. 

It  is  argued  for  the  appellant  that  under  these  circumstances 
the  defendant  is  liable  to  pay  to  him  the  owner's  one-half  share  of 
the  license-moneys  for  the  period  during  which  the  licenses  were 
refused ;  that  the  refusal  to  issue  the  licenses  was  a  tortious  act 
on  behalf  of  the  Government  official,  luid  that  the  rights  of  the 
owner  of  the  farm  cannot  be  prejudiced  thereby.  It  is  contended 
that  the  claims  must  be  considered  to  have  been  in  the  legal 
possession  of  the  license-holders  all  along,  as  otherwise  their  right 
could  not  have  been  recognised  in  1902,  but  the  claims  would 
have  had  to  be  re-pegged  before  the  licenses  could  be  issued. 

With  regard  to  these  contentions,  it  is  clear  that  the  plain- 
tiff's right  to  sue  the  defendant  is  conferred  upon  him  by  Ordi- 
nance 11  of  1902.  The  effect  of  this  Ordinance,  which  was  passed 
in  consequence  of  the  decision  of  the  Supreme  Court  in  the  case 
of  Neehe  v.  Registrar  of  Minivg  Rights  ([1902]  T.S.  65),  that  the 
right  of  a  tenant  who  has  been  deprived  of  beneficial  occupation 
of  property  leased  to  a  remission  of  rent  does  not  extend  to  pro* 
perty  of  the  nature  of  mining  claims,  is  that  the  Government 
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waived  its  right  to  the  payment  of  its  share  of  license-moneys 
accrued  due  during  the  war  period  as  defined  in  the  Ordinance, 
and  enabled  the  land-owner  to  recover,  at  the  end  of  a  certain 
time,  his  share  of  such  moneys  direct  from  the  claimholder. 
The  owner's  share,  which  he  is  entitled  to  recover,  is  defined  to 
be  the  share  of  the  license-moneys  on  any  claims  "  to  which  he  is 
entitled  as  against  the  Government "  under  the  provisions  of  the 
Gold  Law ;  in  other  words,  the  Ordinance  gives  to  the  owner  of 
the  land  the  right  to  recover  from  the  registered  owner  of  the 
claims  the  half  share  of  the  license-moneys  which,  but  for  the 
war,  would  have  been  received  by  the  Qovernment  and  would 
have  been  payable  by  the  Qovernment  to  the  owner  of  the  land. 

It  seems  to  me  to  be  clear  that  the  Qovernment  having  de- 
dined,  during  the  whole  of  the  period  in  question  in  this  action, 
to  recognise  the  pegging  of  these  claims  or  to  receive  any 
license-moneys  in  respect  of  them,  there  is  no  owner's  share  of 
license-moneys  which  the  plaintiff  could  have  claimed  from  the 
Government,  or  which  under  the  Ordinance  he  is  entitled  to  claim 
from  the  now  registered  owner  of  the  claims.  Having  refused 
to  issue  licenses,  the  Qovernment  could  not  subsequently  have 
claimed  to  exact  them ;  and  thus  there  were  no  moneys  which 
the  land-owner  was  entitled  to  claim  as  against  the  Qovernment. 
He  could  only  claim  a  share  of  what  the  Qovernment  had  re- 
ceived or  was  entitled  to  receive.  This  is  the  meaning  which  the 
language  of  the  Ordinance  conveys,  and  there  can  be  no  question 
that  to  make  the  claimholder  pay  licenses  for  a  period  during 
which  the  Government  refused  to  recognise  that  he  had  any  title 
or  authority  to  use  the  claims  would  be  a  harsh  proceeding,  only 
justified  in  law  by  some  express  provision  to  that  effect.  If  the 
refusal  to  issue  the  licenses  was  wrongful,  it  is  conceivable  that 
the  plaintiff  might  have  a  legal  remedy  against  the  official  who 
committed  the  act  which  occasioned  him  injury;  but  it  is  un- 
necessary to  decide  that  point,  inasmuch  as  that  would  be  an 
action  for  damages,  and  could  not  be  brought  against  the  present 
defendant. 

I  do  not  think  that  the  fact  that  the  Qovernment  subse- 
quently recognised  the  right  of  the  Robinson  Syndicate  to  the 
claims,  and  accepted  the  license-moneys  as  from  the  Ist  June, 
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19Q2»  makes  may  difierttiee  to  the  plamtiflTs  rights  in  this 
action,  which,  as  I  have  ahready  pointed  ont,  are  based  entirely 
upon  the  Ordinance.  We  have  not  to  inqoire  whether  the  action 
of  the  Qovemment  in  September  or  October,  1902,  was  regular 
or  irregular,  whether  it  was  justified  in  issuing  these  licenses  or 
should  have  required  these  claims  to  be  re*pegged ;  this  is  a  con- 
sideration foreign  to  this  action,  in  which  all  we  are  concerned 
about  is  to  see  whether  there  is  a  share  of  license-moneys  to 
which  the  plaintiff  is  entitled  as  against  the  Qovemment.  If  the 
licenses  had  been  renewed  as  from  the  I7th  June,  1900,  the  case 
would  have  been  different. 

Great  reliance  was  placed  by  the  appellant's  counsel  upon  tlie 
case  of  CoUeetor  of  Customs  v.  Cape  Central  Railways  (6  S.  C. 
402).  Inthat  case  the  defendants  had  imported  some  cement  on 
which  duty  was  payable  under  the  Cape  Customs  Law.  The 
Premier,  on  behalf  of  the  Colonial  Government,  illegally  granted 
permissioa  for  the  cement  to  be  imported  duty  free.  In  an 
action  to  recover  the  amount  of  the  duty,  the  court  held  the 
defendants  liable  to  pay  it,  the  decision  proceeding  on  the  ground 
that  it  is  not  within  the  Boyal  Prerogative  to  dispense  with  or 
abandon  any  of  the  ordinary  sources  of  public  revenue,  and  that 
the  fiscus,  being  entitled  in  many  respects  to  the  same  remedies  as 
a  minor,  was  entitled  to  a  restitutio  in  integrum,  and  could  not 
be  prejudiced  by  the  illegal  action  of  the  Premier.  It  is  contended 
in  the  present  case  that  the  Robinson  Syndicate  were  entitled  as 
of  right  to  the  issue  of  the  licenses ;  that  the  Government  could 
not  refuse  to  recognise  this  right  r  that  the  utmost  the  Govern- 
ment could  do  would  be  to  say,  "  We  will  not  receive  your 
license-moneys,*'  which  would  leave  the  appellant's  rights  to 
recover  the  owner's  share  now  from  the  respondent  unaffected. 

The  ease  relied  upon  does  not  appear  to  mie  to  be  on  all  foura 
with  the  present  cate.  To  make  the  cases  parallel,  let  us  assume 
that  a  share  of  the  duties  paid  on  the  importation  of  cement  was 
under  the  Cape  law  payable  to  some  private  person,  and  the 
Cape  authorities  had  declined  to  allow  a  consignment  of  cement 
to  lie  imported ;  could  the  person  entitled  to  a  share  of  the  duUea 
claim  from  the  intending  importer  an  amount  equal  to  his  share 
of  the  duty  payable  on  this  particular  consignment,  on  the  ground 
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that  the  OoTemment  could  not  legally  have  prohibited  the  im- 
portation P  I  think  not,  and  the  decision  does  not  seem  to  touch 
this  point. 

If  in  the  present  case  the  licenses  had  been  granted,  but  the 
GoTemment  had  affected  to  issue  them  free  from  the  payment  of 
the  license-moneys,  then  there  would  have  been  some  similarity, 
and  the  contention  that  the  Crown  could  not  dispense  with  a 
payment  in  which  the  appellant  had  an  interest  would  have  had 
much  force. 

The  fact  that  a  declaration  was  filed  in  September,  1902,  on 
behalf  of  the  Robinson  Syndicate,  to  the  effect  that  they  had  no 
beneficial  occupation  of  the  claims,  does  not  appear  to  me  toaffect 
the  question  in  any  way.  It  clearly  does  not  create  any  estoppel 
so  far  as  the  plaintiff's  claim  in  this  action  is  concerned;  and  it' 
does  not  affect  the  material  fact  in  this  case,  vii.,  that  the  Gbyem- 
ment  had  refused  to  issue  licenses  in  respect  of  these  claims 
during  the  whole  period  from  the  17th  June,  1900,  to  the  31st 
May,  1902. 

In  my  judgment  the  decision  of  the  High  Court  was  right, 
and  this  appeal  should  be  dismissed  with  costs. 

Appellant's  Attorney :  C.  F.  Beyers;  Respoudent's  Attorneys : 
Rooth  4r  Wesseli. 
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CHITTENDEN  v,   SCHOEMAN. 
1905.    March  3.    Innes,  CJ.,  and  Mason,  J. 

Practice. — Letter  o/demattd. —  Wrong  addr&uf, — Ponthig, — Tender  after 
^summons. — Costa. 

An  unregistered  letter  of  demand  was  posted  to  an  address  stated  in 
an  acknowledgment  of  debt  to  be  the  address  of  the  debtor.  It 
failed  to  reach  him  owing  to  the  fact  that  the  address  given  was 
the  wrong  one;  of  which  fact  the  debtor. was  aware.  After  the 
issue  of  summons  the  debtor  tendered  the  amount  claimed,  but 
without  costs.  J/eldf  on  appeal,  that  the  posting  of  the  letter  of 
demand  under  the  above  circumstances  was  sufficient^  and  that 
the  plaintiff  was  entitled  to  judgment  with  costs. 

Appeal  from  the  Assistant  Resident  Magistrate  of  Pieters- 
burg. 

The  appellant  caused  a  letter  of  demand  to  be  sent  directed 
to  the  address  given  by  the  respondent  as  his  own  in  an  ack- 
nowledgment of  debt  in  respect  of  which  demand  was  made. 
The  letter  was  not  registered ;  it  failed  to  reach  the  respondent 
owing  to  the  address  given  being  incorrect.  Although  the  re- 
spondent knew  of  the  error  at  the  time,  he  did  not  inform  the 
appellant.  After  issue  of  summons  the  defendant  tendered  the 
amount  of  the  promissory  note  and  interest,  but  without  costs. 
The  tender  was  refused  and  the  case  proceeded.  The  magistrate 
gave  judgment  for  the  amount  of  the  tender,  but  ordered  the 
plaintiff  to  pay  the  costs.  Against  the  decision  on  the  question 
of  costs  the  plaintiff  appealed. 

Williamson,  for  the  appellant. 

The  respondent  was  in  default. 

Innes,  C.J. :  In  this  matter  a  letter  of  demand  was  directed 
and  posted  to  the  respondent  at  an  address  which  he  had  specially 
inserted  in  the  acknowledgment  of  debt  Sued  upon  as  being  his 
address.     At  the  time,  however,  he  knew  that  the  address  was 
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wrong,  but  he  did  not  infoim  the  appellant  of  the  mistake.  The 
latter  was  qaite  unaware  of  the  true  facts,  Tht  being  so,  the 
respondent  inuBt  be  held  to  be  bound  by  the  address  which  ho 
gave.  Receiving  no  reply  to  his  letter  of  demand  sent  to  that 
address^  tho  appellant  was  entitled  to  issue  summons.  The 
magistrate  was  wrong  on  the  question  of  costs ;  and  the  appeal 
must  on  that  point  be  allowed. 

Mason,  J.,  concurred. 

Appellant's  Attorneys:  Mdcinioah  &  Kennerley, 
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1904,  November  21 ;  1905,  March  6.    Solomon,  Mason  and 
CUBLEWIS,  J.J. 

Parifiership. — AUaniey  atid  dient. — ProfesswiuU  conduct. — Secret  agree- 
tnent, — Good/aiih, — Contract  contra  bonon  mores. 

Where  an  attorney,  while  acting  as  legal  adviser  to  a  partnership, 
entered  into  a  secret  contract  with  one  member  to  protect  him 
against  and  to  watch  in  his  interest  the  acts  of  the  other  member 
in  connection  with  partnei-Khip  business,  Held,  on  appeal,  that 
iiucH  a  contract  was  contra  bottwf  mores  and  would  not  be  sustained 
by  the  Court. 

The  facts  are  set  forth  in  the  judgments  of  the  lower  court 
([1904]  T.H.  293)  and  of  the  court  of  appeal. 

Z^tmard,  K.C.  (with  him  J.  de  VilHers  and  Manfred  Nathan), 
for  the  appellant:  The  agreement  between  Hutton  and  Stein  weiss 
is  noi  contra  bono8  mares.  Hutton  had  no  duty  to  Aaron  as  part- 
ner ;  he  was  not  in  Aaron's  confidence.  Moreover,  if  he  under- 
took to  reveal  any  wrong  schemes  one  partner  had  against  the 
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other  he  was  only  doing  his  duty.    The  Te$l  objeet  was  to  se- 
cure Button's  services  for  Steinweiss  when  the  partnership  was 

dissolved. 

• 

0.  0.  Wnrd  (wiih  him  Moriee),  for  the  respondtot:  The  facts 
on  the  reoord  bear  out  the  learned  judge's  finding.  If  the  retainer 
was  not  given  to  watch  Aaron,  then  we  are  entitled  to  rely  on 
the  sixth  plea  that  the  services  undertaken  by  the  plaintiff  have 
not  been  performed.  ;  The  basis  of  the  contract  of  partnership  is 
good  faith ;  it  is  not  consistent  with  good  faith  for  an  attorney 
to  act  for  one  partner  against  another.  •  Button  undertook  to 
secretly  watch  the  actions  of  SteinWeiss'  partner  in  the  very 
transaction  in  which  he  was  acting  for  the  partnership. 

Leonard,  K.O.,  in  reply :  The  partnership  business  was  not 
pr^udiced. 

Cur.  adv.  vuU. 

PostM  (March  6, 1906)  :— 

Mason,  J.,  read  the  following  judgment  of  the  Gourt : 
The  plaintiff  in  this  case  appeals  against  a  judgment  of  the 
Witwatersrand  Bigh  Court  in  favour  of  the  defendant  upon  his 
daim  for  1000  shares  in  the  African  Agricultural  and.  Finance 
Ck>rporation,  Ltd.,  and  £2000  damages,  or  alternatively  the  value 
of  these  shares  on  the  15th  June,  1904,"  namely,  £8600.  The 
claim  arose  under  these  circumstances:  Aaron  and  Steinweiss 
were  in  partnership  for  many  years  as  land  speculators,  and  this 
partnership  continued  until  the  dissolution  on  the  16th  June, 
1904.  The  firm  of  Jacobson  ^  Button  had  acted'  as  solidtors  to 
this  partnership  for  a  considerable  time  in  their  general  legal 
business,  and  were  also,  during  the  first  part  of  this  year,  con- 
ducting the  action  of  Aaron  v.  Toum  Council  of  JoJumneebwrg. 
The  subject-matter  of  the  litigation  was  certain  property  within 
the  insanitary  area  at  Johannesburg,  which,  though  nominally  in 
Aaron's  name,  belonged  in  fact  to  the  partnership  of  Aaron  t^ 
Steinweiss. 

After  negotiations  which  were  conductod  bjr  Aaron,  who  was 
the  active  member  of  the  partnersliip,  it  was  agreed  that  this 
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proj^rty  and  ihe  rights  of  action  oonneoted  with  it  shootd  b^ 
tranrferred  to  the  Afrioui  Agriealtuial  wd  Finanoe  Corporation, 
Ltd.,  which  Woolf  Carlis  controlled,  and  that  in  consideration  of 
thiB  tranaf  er  70,000  £1  shares  should  be  issued  to  Aaron,  who  was 
ibo  to  have  the  right  to  take  up  25,000  more  shares  at  the  price 
oC  £2  starling  each  for  a  period  of  flVe  years.  30,000  shares  were 
to  be  ittaed  to  Carlis  in  consideration  of  certain  properties,  and 
Jaeobsoa  was  given  the  right  to  take  up  25,000  shares  at  £!i 
sterling  each  for  a  period  of  five  years.  This  agreement  was 
made  on  the  2l8t  March,  1904,  but  only  formally  executed  on  the 
16th  Hay.  A  secret  agreement  was  drawn  up  at  the  same  time 
between  Carlis,  Aaron  and  Jacobson,  by  which  Carlis  bound  him- 
self to  give  each  of  them  80,000  fully  paid  up  shares,  and  that 
Jacobeon  should  be  appointed  managing  director  and  Aaron 
general  manager  tor  five  years  at  a  salary  of  £8000  each.  It  was 
also  agreed  that  the  shares  should  be  pooled  Steinweiss'  name 
did  not  appear  in  these  documents,  but  he  agreed  to  the  partner- 
ship property  being  transferred  to  the  corporation  for  70,000 
shares,  and'he  knew  Aaron  was  to  be  a  director  at  a  salary  in 
which  he  was  not  to  share.  The  amount,  he  says,  he  was  ignorant 
d.  He  also  knew  that  the  shares  were  to  be  pooled,  but  the 
seeret  agreement  was  not  submitted  to  him,  and  he  did  not  know 
at  the  time  that  Aaron  was  priviately  getting  80,000  shares  for 
himself. 

In  oonsequence  of  these  arrangements  the  partnership  be- 
tween Jacobson  and  Button  was  dissolved  about  the  16th  March. 
On  that  dato  Meyer  joined  Button,  and  the  new  firm  continued 
to  act  as  the  solicitors  of  Aaron  ts  Steinweiss.  Mr.  Leonard  con- 
tended strongly  that  they  were  only  retained  for  the  purposes  of 
the  pending  action,  and  not  as  the  general  solicitors  of  the  part- 
nership. The  question  is  of  considerable  importance.  It  is  dear 
that  the  learned  judge  in  the  court  below  considered  Button  t^ 
Meyer  to  be  the  legal  advisers  of  Aaron  is  Steinweiss  in  their 
business.  This  does  not  appear  to  have  been  contested  in  the 
ooort  helow,  and  though  the  recorded  evidence  is  not  free  from 
obseoriiy,  yet  there  is,  we  think,  no  reason  to  believe  that 
Hntton  b  Meyer,  whilst  taking  over  the  other  business  of  the 
prior  firm,  ceased  to  be  the  solicitors  of  the  partnership.    Jacobson 
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had  gone  into  the  corporation  busineBS,  and  apparently  did 
not  do  attorney's  work.  The  partnership  had  other  assets  in 
addition  to  the  property  transferred  to  the  corporation,  and  tiie 
70,000  shares  were  of  course  also  partnership  property.  Hnttcm's 
anxiety  not  to  lose  Aaron  as  a  client,  his  statements  that  prior 
to  the  dissolution  he  had  acted  for  the  partnership  of  Aaron  ft 
Steinweiss  and  was  their  solicitor,  and  that  he  and  Meyer  were 
the  solicitors  of  Aaron  &  Steinweiss  as  well  as  of  the  corporation, 
Aaron's  evidence  on  the  point  as  far  as  accepted  by  the  judge  in 
the  court  below,  and  the  letter  of  the  29th  March,  1904,  all 
point  very  strongly  to  the  conclusion  which  was  arrived  at  in 
the  lower  court. 

It  is  also,  we  think,  clear  that  Hutton  ft  Meyer  were  acting 
as  the  solicitors  of  the  corporation,  though  the  promised  formal 
appointment  had  not  been  made.  Hutton  states  that  they 
were  solicitors  under  the  direction  of  the  directors,  and  the  evi- 
dence of  the  bookkeeper  shows  that  charges  were  made  against 
the  corporation.  On  the  28th  March,  1904,  the  relations  of  the 
parties  therefore  were  these : — 

Hutton  ft  Meyer  were  the  general  solicitors  of  Aaron  ft 
Steinweiss,  and  were  also  conducting  the  action  against  the 
Town  Council.  They  were  acting  as  the  solicitors  of  the  corpora- 
tion, and  they  had  been  promised  the  formal  appointment.  In 
some  unexplained  way  Steinweiss  became  suspicious  of  Aaron, 
and  these  suspicions  were  fanned  and  confirmed  by  Hutton. 
The  result  was  the  contract  made  on  the  28th  March,  1904,  by 
which  Steinwei^  promised  to  give  Hutton  1000  shares  in  the 
corporation,  and  upon  which  the  action  is  founded.  The  case 
turns  upon  the  question  as  to  what  Hutton  was  understood  to 
engage  to  do  in  return  for  these  share&  The  defence  main- 
tained that  the  shares  were  only  payable  if  Hutton  secured  for 
Steinweiss  a  seat  on  the  board  and  an  appointment  under  the 
corporation  with  a  salary  of  £1500  a  year.  This  the  learned 
judge  found  not  to  be  a  condition  precedent,  though  Hutton 
engaged  to  do  his  best  to  secure  these  advantages  for  Steinweiss. 

What  then  was  the  understanding  on  which  the  promise  was 
made  ?  It  is  quite  clear,  in  the  first  place,  that  the  work  which 
Hutton  undertook  to  do  was  something  quite  outside  of  his 
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(mlinary  professional  business  as  an  attorney.  -  All  the  cireum- 
stances  of  the  case  indicate  this,  and  there  are  especially  two 
facts  which  to  our  mind  are  conclusive  on  this  point.  The  first 
is  the  amount  of  the  so-called  retaining  fee ;  the  second,  that  the 
transaction  with  Steinweiss  was  not  entered  in  his  books,  and 
was  kept  secret  even  from*  his  own  partner. 

What  the  actual  value  of  the  shares  was  at  the  time  of  the 
transaction  it  is  impossible  to  say;  but  it  is  clear  that  both 
Button  and  Steinweiss  considered  them  to  be  of  very  consider- 
able value.  The  lowest  figure  at  which  they  are  placed  in  the 
evidence  is  the  sum  of  25s.  per  share,  and  the  highest  is  £3,  lOs,, 
which  is  the  value  placed  upon  them  by  the  plaintiff  in  his 
declaration ;  so  that  there  can  be  no  doubt  that  at  the  time  of 
the  transaction  Hutton  believed  that  he  was  receiving  shares  of 
the  value  of  at  least  £1250,  and  it  is  quite  possible  that  he  Esti- 
mated them  at  double  or  treble  that  value.  Now  is  it  credible 
that  such  a  fee  was  given  to  Hutton  merely  in  order  to  retain 
his  services  generally  as  a  solicitor,  and  more  especially  with  a 
view  to  the  impending  breach  between  him  and  Aaron  ?  For  any 
work  done  by  him  he  was  to  make  the  usual  professional  charges. 
Why  then  this  enormous  retaining  fee  ?  It  is  said,  because  Hutton 
was  anxious  not  to  lose  Aaron's  work,  and  that  Steinweiss  there- 
fore tempted  him  with  this  big  fee.  But  as  a  matter  of  fact  the 
learned  judge  finds  that  he  was  not  Aaron's  private  attorney  (if 
he  was,  the  case  against  him  undoubtedly  becomes  much  stronger),* 
bat  that  he  was  the  attorney  of  the  partnership  of  Aaron  & 
Steinweiss,  so  that  if  a  breach  took  place  between  them  appar- 
ently it  could  make  very  little  difference  to  him  whether  he  acted 
for  the  one  partner  or  the  other.  Some  other  explanation,  there- 
fore, is  required  for  the  fact  that  Hutton  received  so  large  a 
retaining  fee,  and  the  only  possible  explanation  to  our  mind  is 
that  the  services  to  be  rendered  by  him  were  of  an  exceptional 
nature  and  something  quite  out  of  the  ordinary  course  of  his 
professional  business. 

The  same  inference,  we  think,  is  to  be  drawn  from  the  fact 
that  Hutton  did  not  treat  this  business  with  Steinweiss  as  the 
basineas  of  the  firm  of  Hutton  &  Meyer.  No  record  of  it  is  to 
be  found  in  his  books,  and  his  partner  is  kept  in  the  dark  regard- 
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injjf  it^  or  as  he  himaelf  pata  it  in  his  evidence:  ''It  is  not  a 
partnership  matter;  on  aoeount  of  the  confidential  nature  of  the 
business  I  did  not  tell  my  partner  everything/'  If  then  the 
work  to  be  done  by  Hntton  was  of  snch  an  exceptional  nature 
that  it  could  not  be  divulged  even  to  his  own  partner,  what  was 
it  that  he  undertook  to  do  in  return  for  the  promise  of  these 
shares? 

The  evidence  on  this  point  is  most  unsatisfactory.  The 
learned  judge  in  the  court  below  rejected  the  defence  set  up  in 
the  plea»  that  in  return  for  the  shares  Button  undertook  to  pro- 
cure for  Steinweias  a  seat  on  the  board  of  the  corporation  and 
an  appointment  of  £1600  a  year.  He  also  declined  to  accept  the 
view  of  the  case  which  was  strongly  pressed  upon  us  by  Mr. 
Leonard,  that  the  shares  were  given  merely  for  the  purpose  of 
retaining  Button's  services  in  his  professional  capacity  as  a 
solicitor.  Now,  seeing  that  the  case  made  by  the  plaintiiF  at  the 
trial  was  an  entirely  different  one  from  that  set  out  in  the 
declaration,  inasmuch  as  in  the  declaration  the  shares  are  stated 
to  have  be^en  given  for  services  rendered,  whereas  at  the  trial  the 
shares  were  sworn  by  the  plaintiff  to  have  been  given  for  services 
to  be  rendered,  and  seeing,  moreover,  how  extremely  unsatis- 
factory was  the  whole  of  the  evidence  on  both  sides,  and  how 
very  difficult  it  was  to  arrive  at  the  truth,  we  think  that  the 
learned  judge  in  the  court 'below  would,  have  .been  justified  in 
granting  absolution  from  the  instance  on  the  ground  that  th6 
plaintiff  had  failed  to  establish  his  case.  That  certainly  would 
have  been  the  simplest  way  out  of  the  difficulty ;  but  the  learned 
judge  did  not  adopt  that  course.  Be  determined  to  probe  the 
matter  to  the  bottom  and  to  decide  it  finally  one  way  or 
the  other.  And  the  conclusion  to  which  he  came  was  that 
Button  was  employed  by  Steinweiss  to  keep  his  eye  on  his 
partner  Aaron,  whom  he  suspected  of  defrauding  him,  to  see 
that  Aaron  did  not  swindle  him,  and,  further,  to  watch  the  cor- 
poration and  to  protect  his  interests  as  against  those  of  the 
corporation. 

The  conclusion  is  one  which  is  not  based  in  any  way  upon  the 
evidence  of  the  defendant  himself,  but  it  is  an  inference  drawn 
mainly  from  the  evidence  of  the  plaintiff  and  to  some  extent 
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from  tliat  of  Aaron,  and  we  are  certainly  not  prepared  to  say 
that  the  inference  is  not  fairly  deducible  from  all  the  drcnm- 
stances  of  the  case.  In  fact,  if  the  learned  judge's  conclusion  is 
not  the  correct  one,  then  we  are  entirely  at  a  loss  to  understand 
what  Button  undertook  to  do  in  return  for  the  promise  of  these 
sharea  Coiisequently,  if  we  should  not  accept  the  finding  of  the 
learned  judge  on  this  part  of  the  case,  we  should  simply  have  to 
fall  back  on  the  position  that  the  plaintiff  has  failed  to  prove  the 
case  which  he  has  set  up,  and  that  his  action  must,  therefore, 
faiL  Accepting  then,  as  we  do,  the  finding  of  the  court  below 
with  regard  to  the  nature  of  the  services  to  be  rendered,  we 
proceed  to  ixmaider  whether  such  a  contract  can  be  allowed  to 
stand  in  a  court  of  justice. 

What  is  the  position  ?  Steinweiss,  suspecting  that  Aaron  is 
defrauding  him,  and  that  the  corporation  and  Aaron  are  in  league 
in  the  matter,  employs  Hutton  to  watch  Aaron  and  the  corpora- 
tion for  the  purpose  of  discovering  the  fraud  and  circumventing 
their  machinationa  That  Steinweiss  was  in  his  rights  in  pro- 
tecting his  own  interests  is  not  questioned,  but  why  does  he 
employ  for  that  purpose  the  man  who  is  the  attorney  of  the  firm 
of  Aaron  &  Steinweiss,  who  is  engaged  in  doing  professional  work 
for  them,  both  litigious  and  advisory,  and  who  is  at  the  same  time 
the  solicitor  for  the  corporation  ?  Is  it  because  he  has  confidence 
in  him  as  the  attorney  who  did  the  professional  work  of  the  firm 
of  which  he  was  a  member  ?  If  that  was  his  only  reason,  then 
why  promise  him  such  an  enormous  retaining  fee,  why  engage  to 
pay  the  fee  in  shares  of  the  corporation  instead  of  in  money,  and 
why  hide  the  transaction  from  his  own  partner  ?  Is  it  possible 
to  explain  this  extraordinary  transaction  on  any  other  hypothesis 
than  this,  that  he  knew  that  Hutton  was  on  confidential  terms 
with  Aaron  as  Uie  managing  partner  of  the  firm  whose  attorney 
he  was ;  that  he  was  also  on  confidential  terms  with  the  directo- 
rate of  the  corporation  for  the  same  reason ;  that  consequently 
Hutton  had  exceptional  opportunities  for  watching  both  Aaron 
and  the  corporation,  and  for  discovering  their  plans  with  regard 
to  Steinweiss,  and  that  it  was  therefore  worth  his  while  to  pay 
heavily  for  securing  his  services.  It  is  not  necessary  that  all  this 
should  have  been  discussed  in  plain  language  between  Hutton  and 
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Steinwciss ;  but  can  there  be  any  doubt  that  considerations  of 
this  nature  operated  upon  both  their  minds  in  entering  into  this 
contract  ? "  Can  there  be  any  doubt  that,  if  Hutton  did  not 
actually  undertake  to  make  use  of  his  confidential  relationship 
with  Aaron  and  the  corporation  in  order  to  serve  the  interests  of 
Steinweiss,  that  it  was  with  that  object  that  the  shares  were 
promised  him  ?  Can  there  be  any  doubt  that  by  undertaking  this 
duty  he  was  deliberately  placing  himself  in  a  position  where  his 
duty  to  Steinweiss*  of  necessity  conflicted  with  his  duty  to  Aaron 
as  the  managing  partner  of  the  firm  and  with  his  duty  to  the 
corporation  ? 

It  is  said  that  if  he,  as  the  attorney  of  the  firm,  suspected  that 
the  managing  partner  was  circumventing  the  other  partner,  there 
was  no  obligation  on  him  to  conceal  that  fact,  but  rather  that  it 
was  his  duty  to  reveal  what  he  knew.  We  agree,  with  the  quali- 
fication that  he  would  have  no  right  to  bargain  for  a  reward  for 
simply  doing  liis  duty  as  attorney  of  the  firm ;  but  we  entirely 
repudiate  the  view  that  in  such  circumstances  he  was  entitled  to 
continue  as  the  attorney  of  the  firm,  and  at  the  same  time  to 
accept  a  large  retainer  from  the  sleeping  partner  to  act  as  a 
detective  upon  the  managing  partner.  He  had  no  right  to  make 
capital  out  of  the  unsatisfactory  relations  between  the  partners ; 
to  fan  tlie  suspicions  of  one  and  to  lull  the  other  into  a  sense  of 
security  by  continuing  to  act  as  the  attorney  of  the  firm,  and 
thus  to  place  himself  in  a  position  where,  to  say  the  least  of  it, 
there  would  be  the  strongest  temptation  for  him  to  abuse  the 
confidence  reposed  in  him  by  one  in  the  interests  of  the  other. 
Tlie  same  observations  would  apply  to  his  undertaking  to  watch 
the  corporation,  whose  solicitor  he  was,  with  a  view  to  protect- 
ing the  interests  of  Steinweiss  as  against  the  corporation.  There 
again  his  duty  to  his  two  clients  must  necessarily  conflict ;  and  it 
is  inconceivable  that  either  Aaron  or  tlie  corporation  would  have 
retained  Hutton  'as  their  solicitor  had  they  been  aware  of  his 
engagement  to  Steinweiss. 

We  concur,  therefore,  with  the  learned  judge  in  the  court 
below  in  his  decision  that  it  is  contra  hcnios  inores  that  an 
attorney  should  be  allowed  to  enter  into  a  contract  of  this  nature, 
and  that  such  a  contract  cannot  be  allowed  to  stand  in  a  court  of 
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justice.      The    appeal,  therefore,  against  his  judgment  must  be 
dismisBed  ^with  oosta 

Appell&nt'a  Attorneys :  Raax  &  Jacobsz  ;  Respondent's  Attor- 
ney: H.  •/!  RcLiibenheimer. 


TIMMERMAN  AND  OTHERS  v.  REX. 
1905.    March  6.    Innes,  C.J.,  and  Wessels  and  Mason,  J.J. 

Criminai  procedure.— Appeal.— Ordinance  26  of  1 904,  eee,  S5.—AsmmU- 
ing  the  police  in  the  execution  of  duty. — Infliction  of  laehee. — 
StaiuUyry  offence. 

The  aooQsed  were  indicted  for  a  statutory  offence  under  one  section  of 
an  Ordinance^  and  the  magistrate  inflicted  a  punishment  only 
authorised  by  another  section  of  the  same  Ordinance,  with  contra- 
▼ention  of  which  the  accused  were  not  charged.  Hddy  on  appeal, 
that  such  sentence  was  in  excess  of  the  magistrate's  jurisdicnon, 
and  must  therefore  be  reduced  to  comply  with  the  terms  of  the 
section  under  which  accused  were  indicted. 

Appeal  from  a  decision  of  the  Resident  Magistrate  of  Potchef- 


The  facts,  which  were  not  in  dispute,  were  as  follows:  On 
Monday,  2nd  January,  1905,  certain  members  of  the  town 
police  of  Potchefstroom,  acting  under  instructions,  made  a  raid 
npon  the  native  location  for  the  purpose  of  arresting  all  natives 
found  there  without  passes,  or  who  were  known  to  have  deserted 
from  service.  The  prisoners  refused  to  produce  their  passes 
when  ordered  to  do  so,  resisted  the  police  in  the  execution  of 
their  duty,  and  finally  committed  an  aggravated  assault  upon 
certain  of  the  police  officers,  which,  but  for  other  assistance,  would 
have  resulted  in  very  serious  consequences.  They  were  charged 
before  the  magistrate  with  contravention  of  Ordinance  26  of 
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1904,  8CC.  35,  and  upon  ooaviction  he  sentenced  each  of  the 
prisoners  Timmerman  and  Louw  to  three  months'  impriaonmeDt 
with  hard  labour  and  fifteen  lashe& 

Oregorowski,  for  the  appellants,  contended  irUer  alia  that 
under  that  particular  section  of  the  statute  the  magistrate  over- 
stepped his  jurisdiction  by  the  infliction  of  lashes.  Sec.  35  gives 
a  magistrate  no  power  to  inflict  lashes  upon  a  first  conviction 
except  when  expressly  authorised  by  some  statute  to  do  so,  but 
the  offence  for  which  the  prisoners  are  now  indicted  is  not  a 
statutory  offence  for  which  whipping  may  be  imposed  as  a 
punishment. 

Innes,  C. J. :  Mr.  Qregorowski  has  not  questioned  the  finding 
of  the  magistrate  on  the  merits ;  he  has  confined  himself  to  urg- 
ing that  the  punishment  is  excessive,  and  that  upon  two  grounds. 
First,  upon  the  general  facts  disclosed  in  the  evidence.  Upon  that 
ground  I  do  not  think  the  Court  can  support  him.  The  facts 
show  that  a  very  serious  assault  was  made  upon  the  police  by 
the  accu.^ed  and  other  natives — an  assault  so  determined  that 
the  police  who  first  went  there  were  quite  inadequate  to  cope 
with  the  number  of  natives  who  resisted  them,  and  strong  rein- 
forcements were  sent  for.  In  this  serious  state  of  things  these 
people  were  all  concerned — some  of  them  being  ringleaders. 
Upon  the  facts  I  think  they  richly  deserved  the  sentence  which 
the  magistrate  imposed. 

Mr.  Qregorovoskiy  however,  raised  another  point.  He  con- 
tended that  the  punishment  was  excessive  in  regard  to  two  of 
the  prisoners,  because  they  were  sentenced  to  lashea  In  my 
opinion  that  contention  is  correct.  Sec.  35  of  the  Magistrate's 
Court  Proclamation  provides  that  a  magistrate  shall  have  no 
power  to  inflict  the  punishment  of  whipping  upon  the  first  con- 
viction except  when  expressly  authorised  by  some  statute  to  do 
so.  But  by  Ordinance  26  of  1904  the  powers  of  magistrates 
in  regard  to  punishment  were  enlarged,  and  sec  38  of  that  law 
enacted  that  notwithstanding  the  provisions  of  sec  35  of  the 
original  Proclamation  it  should  be  lawful  to  impose  the  punish- 
ment of  whipping  on  any  male  offender  in  the  case  of  a  first  con- 
viction for  any  of  the  crimes  and  offences  mentioned  in  the 


TIMMERMAN  AND  OTHERS  v.  REX.  53 

second  schedule.  Turning  to  the  second  schedule  we  find  the 
crimes  and  offences  referred  to  are  the  following:  assaults  of  an 
aggravated  nature  or  with  intent  to  do  grievous  bodily  harm,  or 
intent  to  commit  any  other  offence ;  and  any  statutory  offence 
for  which  whipping  may  be  imposed  as  a  punishment.  Sec  38 
therefore  oomes  to  this,  that  the  magistrate  may  impose  lashes 
on  a  first  conviction  (a)  for  certain  common  law  offences,  (6)  for 
certain  statutoty  offences. 

The  prisoners  in  this  case  were  charged  with  a  statutory 
offence.  True  they  might  have  been  charged  under  the  common 
kw ;  but,  as  a  matter  of  fact,  they  were  indicted  for  contravening 
a  section  of  the  statute.  That  clearly  is  a  charge  in  respect  of  a 
statutory  offence,  and  the  only  case  in  which  the  legislature  has 
allowed  the  magistrate  to  inflict  whipping  for  a  first  statutory 
offence  is  where  whipping  has  been  expressly  provided  as  a 
punishment  for  that  particular  statutory  offence.  Now  there 
is  no  provision  to  the  effect  that  whipping  shall  be  inflicted  for 
the^conbavefltton*  of  "the  section  under  which  this  charge  was 
laid.  Under  these  eircumstances  the  magistrate  had  no  right  to 
impose  lashes.  The  circumstances  of  the  case  warranted  his  im- 
posing lashes  if  he  had  the  legal  right  to  do  so ;  and  he  would 
have  had  that  right  if  the  charge  had  been  properly  laid ;  but  it 
was  not  Therefore  he  had  no  power.  The  sentence  otherwise 
is  confirmed. 

WlssEUS,  J. :  I  concur. 

Mason,  J. :  I  concur.  The  case  came  before  me  in  Chambers 
for  review,  and  I  was  of  the  same  opinion  as  the  Chief  Justice, 
that  the  defendants  in  this  case  richly  deserved  the  punishment 
which  was  inflicted ;  but,  having  heard  the  argument  with  refer- 
ence to  the  power  of  the  magistrate,  I  am  also  of  opinion  that 
the  magistrate  had  not  power  to  inflict  the  lashes  in  this  par- 
ticolar  case. 

Sec  35  provides  that  any  person  who  assaults  the  police  or 
obstructs  them  shall  be  awarded  the  punishment  therein  specified. 
In  the  same  law  the  legislature  provided  that  the  magistrate  in 
certun  cases  should  have  power  to  inflict  lashea  The  legislature 
must  be  taken  to  hav^  known  that  an  assault  was  a  common  law 
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offence,  and  that  aggravated  assaults  could  be  punished  with 
lashes;  and  therefore  I  think  that  in  this  particular  law  it  is 
quite  clear  that  the  legislature  did  not  intend  a  person  who  was 
charged  under  sec.  35  to  be  punished  under  sec  38,  for  if  the 
intention  was  to  charge  them  under  sec.  35,  and  to  punish  them 
under  sec.  38,  that  could  easily  have  been  done  by  alternative, 
while  no  injustice  would  have  been  committed,  and  actual  crime 
could  have  been  met  by  proper  punishment.  If  it  were  mere 
resistance  of  the  police  that  did  not  constitute  an  aggravated 
assault,  they  could  be  charged  under  sec  35 ;  but  if  it  was  in- 
tended to  charge  so  as  to  give  the  magistrate  power  to  punish 
under  sec  38,  that  could  have  been  charged  in  the  alternative 

Appellants'  Attorney :  F,  P.  Grots. 
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1905.    March  7.    Curlewis,  J. 

Marriage. — AfUenupticU  cofUract, — Registration  after  marriage* — Wifo 
a  minor. — ItUerests  of  creditors  protected. 

Where  the  intention  of  the  parties  to  be  married  by  antenuptial  con- 
tract was  fully  proved,  and  immediate  steps  were  taken  after  tlie 
marnage  to  remedy  the  omission,  the  Ck)urt^  in  consideration  of 
the  special  circumstances  of  the  case,  granted  leave  for  the  registra- 
tion of  a  contract  after  marriage  without  prejudice  to  the  rights  of 
any  creditors  whose  claims  existed  prior  to  the  registration. 

The  parties  were  married  at  Hatherley  in  the  district  of 
Pretoria  on  the  15th  November,  1904,  without  having  previously 
executed  an  antenuptial  contract,  though  they  intended  that 
their  marriage  should  be  subject  to  such  a  contract.  They  came 
into  Pretoria  late  in  the  afternoon  of  the  14th  November,  obtained 
the  banns  certificate  from  the  resident  magistrate,  and  at  once 
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returned  by  tiain  to  the  Premier  diamond  in iiie.  Tlie  husband 
was  employed  at  this  mine ;  his  routine  of  duty  made  it  im]:x)s- 
sible  for  him  to  leave  his  work  sooner  or  to  remain  in  Pretoria 
longer  than  a  few  liours  on  the  14th  November. 

Thomas    Peakinan,  guardian  of  the  wife  (who  was  a  minor), 
made  affidavit   that  his  consent  to  the  marriage  had  only  been 
given  ou  tlie  stipulation  that  the  parties  should  be  married  by 
antenuptial  contract;  that  they  thereupon  agreed  with  him  and 
between    tlieiiiselves   that   the    marriage    should   be  contracted 
between  thein  by  antenuptial  contract  excluding  community  of 
property,  and  with  the  usual  conditions  of  such  contract.     He 
had  seen  the  tipplicants  again  a  few  houi-s  before  their  marriage, 
and   it    was    then  still  perfectly  understood  that  the  man-iage 
would  take  place  under  antenuptial  contract.     The  husband  and 
the  wife  also  made  affidavits  that  they  had  verbally  agreed  that 
they  should  be  married  by  antenuptial  contract,  and  that  their 
marriage  took  place  on  the  distinct  understanding  and  agreement 
that  community  of  property  was  excluded,  and  that  they  were 
being  married  on  the  conditions  usually  contained  in  an  ante- 
nuptial contract,  and  that  they  were  bondfidr  under  the  impres- 
sion that  the  contract  could  be  drawn  up  and  registered  after  the 
marriage.     On  the  certificate  of  marriage  it  was  stated  that  they 
had  been  man-ied  with  an  antenuptial  contract. 

The  husband,  two  days  after  the  marriage,  came  to  Pretoria 
and  requested  a  firm  of  solicitors  to  draw  up  an  antenuptial 
contract  for  him  and  his  wife,  and  then  for  the  first  time  learned 
that  the  contract  should  have  been  drawn  up  before  the  marriage. 
Tlie  length  of  time  which  has  elapsed  between  the  marriage  and 
the  appearance  of  the  parties  in  Court  was  due  to  the  serious 
and  prolonged  illness  of  the  wife  since  her  maniage. 

Kieiivyr,  for  the  applicants,  cited  Rv  Taylor  (12  S.C.  348); 
Ex  parti'  r^'irrs  (9  C.T.R.  4G«);  Pdliinl  and  Pollard  v.  Rry in- 
tra r  of  DrfiU  ([1903]  T.S.  353). 

Ct'KLEWis,  J. :  In  this  application  there  are  cei-tain  features 
which  take  it  out  of  the  general  run  of  such  cases.  There  is  no 
doubt  that  the  parties  verbally  agreed  prior  to  their  marriage 
that  they  should  be  mairied  not  in  community  of  property,  but 
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by  antenuptial  contract.  The  lady,  who  was  a  minor,  only  re- 
ceived her  guardian's  consent  to  the  marriage  on  the  express 
understanding  that  she  should  be  married  under  antenuptial 
contract,  and  both  the  guardian  and  the  parties  themselves 
understood  that,  in  terms  of  their  agreement,  the  marriage  was 
being  contracted  without  community  of  property  and  subject  to 
the  terms  of  an  ordinary  antenuptial  contract  The  marriage 
certificate  supports  this.  This  case  seems  to  me  distinguishable 
from  Ex  parte  Peters  (9  C.T.K  468).  There  the  parties  were  not 
aware  that  the  effect  of  the  marriage  was  to  create  a  commuBity 
of  property.  In  the  present  case  the  parties  agreed  to  exclude 
community,  but  were  not  aware  that  the  execution  of  a  formal 
ooncract  before  the  marriage  was  necessary.  Under  the  special 
circumstances,  therefore,  I  shall  grant  an  order  authorising  the 
Registrar  of  Deeds  to  register  an  antenuptial  contract  between 
the  parties  to  the  marriage  in  terms  of  the  draft  contract  now 
before  the  Court  This  to  be  without  prejudice  to  the  rights  of 
any  person  who  may  have  become  a  creditor  between  the  dates 
of  marriage  and  such  registration. 

Applicants'  Attorneys :  Pie^iaar  tfe  Nienieyer. 
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VACUUM  OIL  COMPANY  v.  HENWOOD. 
1905.     March  7.     Inkes,  C.J.,  and  Wessels  and  Mason,  J.J. 

Pradioe. — MaguArate^n  court. — Tariff, — Defended  case. — Interpretation. 
— Law  12  of  lS99f  eec  11. — Representative  of  company. —  Witness 
expen9e9. 

Where  in  a  magistrate's  court  a  case  was  called  on  the  return  day  of 
the  summons,  but^  the  defendant  appearing,  was,  in  accordance 
with  tho  practice  of  such  courts,  postponed  for  hearing  to  a  future 
day ;  and  where  subsequently  the  plaintiffs  had  costs  only  up  to 
the  date  of  a  tender  which  was  after  the  first  hearing,  but  prior 
to  the  second,  Udd^  that  the  attorney  for  the  plaintiffs  was 
entitled  under  Law  12  of  1899,  sec.  11,  to  a  fee  of  £3,  ds.  for 
appearanee  on  the  day  on  which  the  case  was  called,  and  Uie 
attorney  for  the  defendant  to  a  fee  of  £1,  lis.  6d.  for  appearance 
on  the  day  of  hearing. 

One  of  the  parties  to  tho  case  was  a  company ;  its  representative  re- 
ceived .a  subpcena,  and  was  a  material  witness.  Hdd^  that  he 
was  entitled  to  his  witness  expenses. 

In  this  matter  a  summons  was  issued  in  the  Magistrate's 
Court  at  Middelburg  against  the  respondent,  the  return  day  of 
which  was  the  30th  September,  1904.  On  that  date  the  case 
was  called,  but,  in  accordance  with  the  practice  in  such  courts, 
was  postponed  avae.  die,  there  being  an  appearance  for  the  de- 
fendant. .  On  the  15th  October  the  case  was  placed  on  the  roll 
for  hearing  on  the  20th,  and  notice  thereof  was  given  to  the 
defendant.  On  the  19th  a  tender  was  made  by  the  defendant, 
which  was  refused  by  the  plaintiffs.  The  case  was  heard  on  the 
20th  and  judgment  given  for  the  amount  of  the  tender  with 
costs  to  date  of  tender,  the  plaintiff  being  ordered  to  pay  the 
costs  subsequent  to  tender.  In  the  plaintiffs'  bill  of  costs  a 
charge  of  £3,  3&  was  made  for  attendance  in  court  on  the  return 
day  of  the  summons,  which  was  disallowed  by  the  clerk  of  the 
court,  and  reduced  to  £1, 11a  6d.  A  representative  of  the  plain- 
tiff company  received  a  subpoena  and  was  a  material  witness,  but 
bis  witness  expenses  were  disallowed  on  the  ground  that. he 
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represented  the  company  in  the  action,  and  was  thus  virtually 
the  plaintiff.  The  magistrate  upheld  the  decision  of  the  clerk 
in  both  instances.  In  the  defendant  s  bill  of  costs  a  fee  of  £3,  3s. 
was  charged  and  allowed  for  appearance  on  the  day  of  hearing. 
The  plaintiffs  in  the  court  below  now  applied  for  an  order  allow- 
ing them  the  costs  wliich  were  disallowed  on  ttixation,  and  also 
reducing  the  defendant's  charge  from  £3,  3s.  to  £1,  lis.  6d. 

RiKJS,  for  the  applicants. 

Gregoroivaki,  for  the  respondent. 

Inxes,  C.J. :  The  Court  will  grant  the  application  with  costs. 
Plaintiffs  bill  of  costs  will  be  increased  by  £1,  lis.  6d.,  by  allow- 
ing a  charge  of  three  guineas  for  attendance  at  first  hearing 
instead  of  £1,  lis.  6d. ;  defendant's  bill  of  costs  reduced  by  alter- 
ing three  guineas  into  £1,  lis.  6d.  Plaintifis'  bill  of  costs  to  be 
further  increased  by  allowing  £3,  13s.  lOd.  in  respect  of  subp<i^na 
of  witness  Pai-sons  and  his  travelling  expenses. 

Wessels  and  Mason,  J.J.,  concurred. 

Applicants' Attorneys :  Steginann,  Etfuelenti  Rimjh;  Respond- 
ents Attorneys :  Tindall  tC  Mortimer. 
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MASHIA  EBRAHIM  v.  MAHOMED  ESSOP. 

1905.     March  6,  8.    Innes,  C.J.,  and  Wessels  and 
Mason,  J  J. 

Mfu/itttrtUe's  court, — Appeal, — Married  woman. — No  locus  staudi  to  tnie 
unoiftfUfied  by  her  husband, —  ValidUy  of  7narriage, — Mahomedan 
marriages, — Cape  Colony  Marriage  Order  in  Couticil ;  Act  16  of 
1860. 

A  plaintiff,  suing  in  a  magistrate's  courts  admitted  that  she  was  a 
manned  woman,  and  that  the  ceremony  had  been  celebrated  in 
Capetown  in  a  mosque,  by  a  Malay  priest,  in  accordance  with 
Mahomedan  rites.  The  magistrate,  on  those  facts,  dismissed  the 
summons.  Jleld^  on  appeal,  that  having  regard  to  the  terms  of  the 
Cape  Act  16  of  1860,  it  was  possible  for  such  marriage  to  have 
been  a  valid  and  monogamous  one,  and  that  therefore  it  should  be 
recognised  as  valid  by  Transvaal  courts  in  the  absence  of  proof  to 
the  contrary.  The  plaintiff  had  no  locus  standi^  and  the  magistrate 
right 


The  facts  of  the  case  sufficiently  appear  from  the  judg- 
ment. 

Mamifred  Natluin,  for  the  appellant:  Marriage  according  to 
the  Mahomedan  rites,  as  this  is  admitted  to  have  been,  is  a 
polygamous  contract  which  our  courts  will  refuse  to  recognise. 
With  reference  to  all  civil  rights  the  plaintiff  must  be  regarded 
as  an  unmarried  woman,  and  does  not  therefore  re([uire  her 
husband  s  assistance  to  sue  in  court.  In  any  case  the  onus  of 
proving  that  the  plaintiff  is  a  woman  legally  married  lies  on 
the  respondent. 

McHugh,  for  the  respondent :  After  the  plaintiffs  admission 
in  the  witness-box  that  she  is  a  married  woman,  it  is  not  for  her 
to  throw  upon  us  the  onus  of  proving  that  her  marriage  was 
valid.  The  fact  that  the  marriage  was  celebrated  in  a  mosque 
proves  nothing  in  the  light  of  Act  16  of  1860.  Such  a  ceremony 
eoold,  and  must  be  presumed  to,  result  in  a  man-iage  just  as  valid 


60  MASHIA  EBRAHIM  v.  MAHOMED  E880P. 

as  one  celebrated  in  an  English  church  by  a  duly  licensed  marriaj|;e 
officer. 

Manfred  Nathan^  in  reply. 

Cur.  adv.  vuU. 

Pc«<ea(March8):— 

Innes,  C.J. :  The  appellant  sued  the  respondent  in  the  court 
below  to  recover  rent  and  damages/  and  to  obtain  an  order  of 
ejectment  from  certain  property.  From  the  record  it  appears 
that  the  plaintiff  was  a  Malay  woman,  who  had  gone  through  a 
form  of  marriage  with  a  man  with  whom  she  was  living  at  the 
time  when  the  action  was  brought.  Under  those  circumstemces 
the  magistrate  held  that  she  had  no  Iocua  standi,  and  could  not 
sue  in  the  court  of  justice  unassisted  by  her  husband ;  he  there- 
fore dismissed  the  summons.  The  point  which  the  Court  now 
has  to  decide  is  whether  he  was  right  in  doing  so. 

The  facts  are  simple  and  undisputed.  In  the  summons  the 
plaintiff  styled  herself  a  ''  public  trader,"  from  which  one  would 
infer  that  she  was,  at  the  time  the  summons  was  taken  out,  a 
married  woman.  When  in  the  witness-box  she  admitted  that 
she  was  married  to  Ebrahim  (the  man  with  whom  she  is  still 
living)  in  Capetown,  by  a  Malay  priest.  Her  agent  thereupon 
volunteered  the  admission  that  the  marriage  had  been  with 
Malay  rites  and  without  an  antenuptial  contract.  Although 
that  admission  was,  strictly  speaking,  not  evidence,  it  appears 
to  have  been  accepted  as  correct  by  the  other  side,  and  I  think 
therefore  that  the  Court  may  adopt  it.  The  records  in  the  pre- 
vious case  were  put  in,  and  from  what  transpired  on  tliat  occasion 
it  appears  that  the  marriage  took  place  in  a  mosque. 

Now,  as  soon  as  the  plaintiff  admitted  she  was  a  married 
woman,  not  assisted  by  her  husband,  she  placed  herself  out  of 
court  unless  she  could  show  either  that  the  marriage  was  not  a 
valid  one,  or  that  there  was  some  special  exemption  existing  in 
her  favour ;  and  in  my  opinion  the  onus  of  proving  that  lay  upon 
her. 

It  was  contended  that  she  had  discharged  this  onus  by  stating 
that  her  man-iage  had  taken  place  in  a  mosque,  and  that  it  had 
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been  celebrated  by  a  Malay  priest  under  Malay  rites.  But  is  that 
80?  In  considering  this  question  we  may  assume  that  by  the 
word  "Malay"  the  parties  meant  Mahomedan,  and  we  may  also 
take  notice  of  the  fact  that  Mahomedan  law  and  custom  recog- 
nises polygamy.  Now  it  is  quite  certain  that  if  this  marriage 
were  a  polygamous  one  it  would  not  be  recognised  in  this  country, 
no  matter  whether  it  were  recognised  as  valid  in  other  countries 
or  not  With  us  marriage  is  the  union  of  one  man  with  one  woman, 
to  the  exclusion,  while  it  lasts,  of  all  others ;  and  no  union  would 
be  regarded  as  a  marriage  in  this  country,  even  though  it  were 
called  and  might  be  recognised  as  iC  marriage  elsewhere,  if  it  was 
allowable  for  the  parties  to  legally  marry  a  second  time  during 
its  existence.  But  Christians  are  not  the  only  people  who  can 
marry ;  and  it  is  quite  possible  for  Malays  to  be  validly  married 
in  Cape  Colony  by  a  law  which  duly  specifies  the  formalities 
to  be  observed  in  such  a  case.  Turning  to  the  Cape  statutes, 
we  find  that  under  Act  16  of  1860  special  power  is  given  to  the 
Governor  to  appoint  marriage  officers  for  solemnising  the  mar- 
riages of  persons  professing  the  Jewish  faith  and  of  those  also 
who  profess  the  Mahomedan  religion.  The  probability — almost 
the  certainty — ^is  that  that  power  has  been  acted  upon  in  Cape 
Colony ;  at  all  events  there  was  nothing  to  prevent  the  Governor 
from  exercising  it  If  the  Governor  had  appointed  such  officers 
as  ibarriage  officers  under  the  Cape  Order  in  Council,  and  a 
marriage  had  beeli  celebrated  before  them  in  which  the  essentials 
required  by  the  Order  in  Council  were  complied  with,  then,  even 
thoi]q;h  it  were  otherwise  in  accordance  with  Malay  religious 
observances,  it  would  still  be  a  valid  marriage,  a  monogamous 
marriage,  a  marriage  which  both  in  Cape  Colony  and  here  would 
prevent  the  parties  from  marrying  again  during  its  existence. 

That  such  a  result  is  possible  in  Cape  Colony  appears  clearly 
from  the  remarks  of  the  Chief  Justice  in  the  case  of  Soetje 
Magmoet  v.  Registrar  of  Deedn  (6  S.C.  179).  There  M,  being  the 
owner  of  land  registered  in  her  name  as  being  married  according 
to  Mahomedan  rites  to  S,  applied  for  an  order  on  the  Registrar 
of  Deeds  to  register  a  bond  which  she  proposed  to  pass  on  the 
property  without  the  assistance  of  her  husband.  It  was  held 
that- until  the  deed  of  transfer  was  amended  the  Registrar  was 
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justified  in  treating  the  marriage  as  a  valid  one  and  in  refusing 
to  register  the  property  without  a  power  of  attorney  from  her 
husband.  Sir  Henry  de  Villiers  made  the  following  remarks : 
'*Thi8  woman  proposes  to  pass  a  bond  on  the  property,  and 
refuses  to  join  her  husband  because  she  says  they  were  not 
legally  married,  and  she  states  that  evidence  to  that  effect  could 
be  produced.  But  the  4th  section  of  Act  16  of  1860  authorises 
the  appointment  of  marriage  officers  for  solemnising  the  mar- 
riages of  persons  professing  the  Mahomedan  faith,  and  the  Regis- 
trar of  Deeds  was  not  bound  to  take  evidence  as  to  whether 
the  marriage  was  valid  or  not  The  title  deed  says  that  there 
was  a  marriage,  and  until  the  deed  is  altered  the  Registrar  of 
Deeds  is  bound  to  assume  that  she  was  duly  married."  Here 
was  a  marriage  which  was  stated  by  the  indorsement  of  the 
Registrar  of  Deeds  to  be  according  to  Mahomedan  rites,  and  j'-et 
the  Chief  Justice  held  that  until  the  deed  was  altered  the  Re- 
gistrar was  bound  to  assume  that  she  was  duly  married.  I  take  it 
he  meant  that  the  essentials  required  by  the  Marriage  Order  in 
Ciouncil  might  have  been  observed  even  though  the  marriage 
was  otherwise  in  accordance  with  Mahomedan  rites. 

This  being  so,  it  is  possible  that  in  spite  of  the  plaintiff's 
evidence  her  marriage  may  be  valid,  and  that  during  her  life  her 
husband  could  not  legally  marry  again ;  and  if  that  be  so,,  then 
the  onus  which  lay  upon  the  plaintiff  has  not  been  dischai^ed. 
As  the  Court  pointed  out  in  Mclntyre*8  case  and  in  other  cases, 
there  is  a  cogent  presumption  in  favour  of  the  validity  of  an 
existing  marriage,  and  the  benefit  of  any  doubt  is  always  given 
in  favour  of  the  validity  of  the  tie  which  ostensibly  exists 
between  the  parties.  Under  these  circumstances  I^  think  that 
upon  this  point  the  magistrate  was  right  in  his  decision. 

It  is  further  stated  that  the  plaintiff  in  this  case  was  a  public 
trader.  She  was  a  washerwoman ;  and  it  is  quite  clear  that  this 
action  was  not  brought  in  respect  of  any  business  in  connection 
with  her  washing  or  any  trade  that  she  was  carrying  on.  That 
point  is  not  seriously  pressed;  but  if  it  were  it  would  be  un- 
successful. 

I  think  therefore  that  the  appeal  must  be  dismiased  with 
casts. 
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Wesseus  and  Mason,  J.J.,  concurred. 

Appellant's  Attorney:  /.  H,  E.  Wagner;  Respondent's  Attor- 
neys :  Rooth  t&  Savory. 


HAJEE  HABIB  v.  PIETERSBURG 
MUNICIPALITY. 

1905.     March  9.    Innes,  C.J.,  and  Wessei>{  and  Mason,  J.J. 

MunicipaZity. — Buildings, — Plans  stUnnitted  by  Asiatics. — Arbitrary 
decisum. —  Ultra  vires. 

Where  all  the  requisite  formalities  for  the  erection  of  new  buildings 
within  a  municipality  had  been  complied  with,  but  the  municipality 
refused  to  consider  the  plans  as  submitted  on  the  grounds  that 
they  were  submitted  by  an  Asiatic,  and  that  Asiatics  would  pi*e- 
suniably  live  in  the  buildings,  Ileldj  that  the  municipality  had  not 
the  power  to  prevent  Asiatics  building  within  the  municipality, 
but  must  either  approve  or  disapprove  of  the  plans  as  submitted, 
and  in  case  of  disapproval  must  state  on  what  structural  grounds. 

The  bye-laws  (chap.  3,  sec.  2)  of  the  Pietersburg  Municipality 
provide  that  any  person  intending  to  erect  any  new  building 
within  the  municipality  must  give  notice  of  his  intention  to  build, 
and  mu8t  submit  plans  of  the  buildings  to  be  erected.  Sec.  9  of 
the  bye-laws  then  provides  that  the  municipality  must  approve 
or  disapprove  of  the  plans  as  submitted  within  a  specified  time. 
The  applicant  (an  Asiatic)  gave  the  requisite  notice  and  submitted 
his  plans,  but  the  municipality,  instead  of  approving  or  disapprov- 
ing of  the  plans,  refused  to  consider  them  on  the  grou^id  that,  for 
sanitary  reasons,  Asiatics  should  not  be  permitted  to  build  within 
the  municipality.  The  applicant  now  applied  for  an  order  call- 
ing upon  the  municipality  to  approve  or  disappi'ove  of  the  plans, 
and  in  case  of  disapproval  to  state  on  what  structural  grounds 
they  did  so. 
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OregoTowshi,  for  the  applicant:  The  attitude  of  the  munici- 
pality is  wholly  illc/^1.  It  has  been  decided  in  this  Court  tliat 
Asiatics  can  carry  on  trade  in  towns. 

R008,  for  the  respondents :  In  accordance  with  the  bye-laws, 
the  municipality  has  disapproved  since  notice  of  approval  has  not 
been  sent  within  the  specified  time  {vide^  chap.  3,  sec.  9).  There 
is  no  bye-law  which  states  that  the  municipality  must  give 
reasons  for  its  disapproval  of  plans,  and  the  legislature  intended 
municipalities  to  have  wide  powers.  The  proposed  building 
would  be  an  annoyance  to  the  inhabitants ;  vide  sec.  8. 

Oregorowaki,  in  reply :  Unless  the  reasons  for  disapproval  are 
given  it  is  impossible  to  decide  whether  the  objection  is  reasonable 
or  not. 

Innes,  C.J. :  Sec.  9  of  the  bye-laws  in  force  within  the 
Pietersburg  Municipality  provides  that  the  local  authority  shall 
signify  its  approval  or  disapproval  of  plans  submitted  to  it 
within  a  period  of  fourteen  days,  and  that  if  notice  of  approval 
be  not  given  within  that  time  then  the  plans  shall  be  taken  as 
having  been  disapproved.  What  is  meant  clearly  is  that  the 
Municipal  Council  shall  consider  the  plans  on  their  merits  as 
plans  and,  if  defective,  shall  disapprove  of  them ;  but  they  musfc 
consider  them ;  and  I  think  they  ought,  when  they  pronounce 
plans  to  be  defective,  to  state  the  grounds  of  their  objection,  so 
that  the  applicant  may  make  amendments.  The  bye-law  does 
not  enable  local  authorities  to  exercise  their  right  of  veto  on 
grounds  of  policy  outside  their  purview  and  outside  the  scope  of 
the  regulations,  or  to  disapprove  of  plans  on  grounds  altogether 
apart  from  any  objection  to  the  plans  themselves.  What  the 
municipality  in  this  case  has  done  is  to  say  that  they  object  to 
these  plans  not  because  they  are  wrong,  but  because  they  are 
plans  submitted  by  an  Asiatic,  and  because  they  show  certain 
living  rooms  where  they  think  Asiatics  will  live,  and  it  will  be 
against  public  policy  to  allow  them  to  live  there.  If  the  law  does 
not  permit  Asiatics  to  reside  in  towns,  then  no  people  of  that  class 
will  be  able  to  live  in  these  rooms  after  they  are  erected ;  but  it 
is  not  competent  for  the  Municipality  of  Pietersburg  to  employ 
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the  bye-laws  for  the  purpose  of  preventing  any  Asiatic  from 
building  in  the  town  at  all.  That  is  a  thing  that  can  only  be 
done  by  a  higher  authority,  namely,  the  legislature,  whose  func- 
tions the  local. authority  cannot  usurp.  Mr.  Rooa  says:  "We 
have  disapproved  of  these  plans  because  more  than  fourteen  days 
have  elapsed  since  they  were  sent  in."  But  that  is  a  condition 
inserted  in  favour  of  the  person  sending  in  plans ;  and  in  this 
instance  the  council  admits  its  refusal  to  consider  the  plans  on 
their  merits,  and  gives  its  reasons  for  that  refusal.  Mr.  Roas  has 
abo.  referred  to  sec  8  of  the  bye-laws,  which  is  a  section  not  relied 
upon  by  the  municipality  itself.  All  I  can  say  is  that  if  that 
bye-law  purported  to  allow  the  municipality  to  say  of  any  build- 
ing, which  they  think  may  hereafter  be  put  to  a  use  of  which  on 
general  grounds  they  disapprove,  that  it  is  not  to  be  erected,  then 
it  would  be  ultra  vires  the  Ordinance  under  which  the  regula- 
tions are  framed.  The  Court  will  grant  the  application  and  will 
make  an  order  directing  the  Town  Council  of  Pietersburg  to 
intimate  their  approval  or  disapproval  of  these  plans  within 
fourteen  days,  and,  in  case  they  do  not  approve,  to  signify  the 
structural  defects  on  which  they  base  their  decision. 

Wessels  and  Mason,  J.J.,  concurred. 

\  Applicant's  Attorneys :  Rooth  &  Weaaels  ;  Respondents'  Attor- 

l  ney:  C.  F.Beyei's. 

\ 
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BAUM  V.  RODE. 
1905.    March  7, 14.    Innes,  C.J.,  and  Wessei-s  and  Mason,  J.J. 

Landlord  and  tenant — Nuiftance  in  adjoining  premiftpn, — Felloie-feMfie. 
— Evacuatum. — Refiual  to  pay  rent. 

The  owner  of  two  adjoining  premises  let  one  ob  a  shop  and  the  other  as 
a  cafe.  The  cafe  was  conducted  as  a  disorderly  house^  but  there 
was  no  evidence  that  the  landlord  let  the  premises  for  that  purpose 
or  that  he  authorised  their  being  so  used.  The  lessee  of  the  shop, 
after  complaining  to  the  landlord's  agent,  quitted  the  premises  and 
refused  to  pay  rent.  Held,  on  appeal,  that  as  the  comnwdiis  ^un$s 
of  the  shop  had  not  been  interfered  with  by  the  landlord  hiin.self, 
the  lessee  was  not  entitled  to  quit  and  refuse  to  pay  the  rent. 

Thin  was  an  appeal  from  the  decision  of  the  Aasistant  Resi- 
dent Magistrate  of  Pretoria.  The  material  facts  appear  from  the 
judgment. 

df  Korte,  for  the  appellant :  By  Roman-Dutch  law  a  tenant 
has  a  perfect  right  to  quit  and  refuse  to  pay  rent  in  cases  of  such 
a  nature;  vidf  Nathan's  Common  Law  of  South  Africci,  vol.  2, 
p.  814;  Voet,  19,2,18. 

C.  W,  de  Villirrs,  for  the  respondent:  There  is  no  evidence 
that  the  use  of  the  premises  as  a  shop  was  in  any  way  affected. 
If  the  landlord  let  the  adjoining  premises  as  a  brothel  or  con- 
nived at  their  being  so  used,  then  the  tenant  would  be  justified 
in  leaving,  but  that  has  not  been  proved  in  this  case. 

de  Korte,  in  reply. 

Car.  adv.  vitlt. 

Poatea  (March  14) : — 

The  following  judgment  was  delivered  by 

Wessels,  J. :  In  this  case  the  respondent  sued  the  appellant 
for  rent  of  a  shop  in  Church  Street,  Pretoria.  The  appellant  re- 
fused to  pay  the  rent  on  the  grounds  that  another  lessee,  who 
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was  the  proprietor  of  a  caf^,  was  keeping  a  brothel  on  the  pre- 
miaea.     The  magistrate  found  that  the  caf^  was  not  properly 
conducted,  though  it  would  appear  from  the  uncontradicted  evi- 
deaoe  of  the  defendant  in  the  court  below  that  the  caf^,  if  not  a 
hrothel,  was  at  any  rate  a  disorderly  house.    It  would  also  ap- 
pear that  the  agent  of  the  landlord  did  nob  take  much  notice  of 
the  complaints  of  the  appellant,  but  there  is  no  evidence  to  show 
that  the  landlord  let  the  premises  as  a  brothel  or  that  he  autho- 
rised the  premises  to  be'  so  used.    The  appellant  considered  this 
caf^  a  nuisance,  and  refused  to  pay  rent  on  the  ground  that  this 
nuisance  existed,  and  that  he  was  exempted  from  any  obligation 
to  pay  rent  because  the  landlord  did  not  cause  the  nuisance  to 
be  abated  after  his  (the  appellant's)  complaint. 

The  magistrate  found  in  favour  of  the  respondent,  and  we 
are  asked  by  the  appellant  to  set  this  judgment  aside  on  the 
ground  that  if  a  landlord  lets  two  rooms  in  a  building  to  two 
tenants,  and  the  one  commits  a  nuisance,  the  other  is  entitled 
to  call  upon  the  landlord  to  abate  the  nuisance,  and  failing  his 
doing  so  to  refuse  to  pay  rent.  Now  the  lessor  is  bound  to 
afford  the  lessee  the  commodus  vsua  of  the  property  let.  If  the 
parties  have  contracted  that  the  lessor  lets  and  the  lessee  hires 
the  property  for  a  certain  definite  purpose,  the  lease  only  endures 
so  long  as  the  lessee  can  have  the  commodus  iisus  of  the  pro- 
perty for  the  purposes  let  Hence  Voet  tells  us  (29,  2,  23)  if  a 
room  is  let  as  an  apartment  where  light  is  essential  the  lessor 
does  not  give  the  lessee  the  commxidus  ttsas  required  if  the 
lights  are  considerably  obscured,  nor  does  it  make  any  difference 
whether  the  party  blocking  out  the  light  is  the  lessor  or  a  third 
person.  In  such  a  case  the  premises  let  are  by  the  act  of  the 
lessor  or  of  another  rendered  unfit  for  the  use  contemplated  in 
the  lease.  If,  however,  the  premises  let  can  be  used  for  the  pur- 
pose for  which  they  were  let,  our  law  does  not  regard  the  right 
of  the  lessee  to  quit  the  premises  and  to  refuse  to  pay  rent  as 
absolute.  It  is  clear  that  if  I  let  a  room  to  a  lessee  who  is  dis- 
turbed by  noises  which  occur  within  the  precincts  of  a  house 
which  does  not  belong  to  me,  but  which  adjoins  my  lessee's  room, 
I  cannot  be  said  to  be  wanting  in  my  duty  of  affording  him  a 
'Commochis  itait*  of  the  property  let    Suppose,  however,  that  I 
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myself  do  an  act  which  renders  his  ttsiis  of  the  property  hufom- 
modus.  Can  I  be  said  to  f alftl  my  duty  towards  th^  lessee 
frui  vd  uti  licere  commodo  modof  I  can  find  no  direct  autho- 
rity upon  this  point  in  our  law  books.  Pothier,  however,  lays 
down  the  following  principles  in  his  CoTitrat  de  Louage:-^ 

Art  145. — ^If  a  lessor  cannot  place  the  leasee  in  possession  of  the 
thing  let  the  lessee  need  pay  no  rent. 

Art.  151. — If  the  hindrance  which  has  prevented  tiie  lessee  from 
entering  upon  and  enjoying  the  benefit  of  the  premises  let>  or  which 
has  prevented  the  lessee  from  continuing  to  enjoy  the  property  let^  has 
not  been  caused  by  the  lessor,  the  leasee  is  not  entitled  to  refuse  to  pay 
tiie  rent. 

From  these  principles  it  follows  logically  that  if  the  enjoy- 
ment of  the  property  let  is  impeded  by  the  lessor  himself  the 
lessee  need  pay  no  rent,  but  if  the  hindrance  is  caused  by  a  third 
party  the  lessee  is  obliged  to  continue  the  lease  and  to  pay  the 
rent.  This  principle  has  been  adopted  by  the  Code  Civil,  arts. 
1725  et  seq.  If  the  lessor  has  been  party  to  the  nuisance  he  is 
no  less  liable  than  if  he  caused  it  himself.  If,  therefore,  a 
lessor  leases  a  room  in  his  house  as  a  shop  or  for  residential  pur- 
poses, and  he  lets  another  room  in  that  house  for  the  purposes  of 
a  brothel,  he  must  be  held  to  have  been  party  to  the  creation  of 
the  nuisance  just  as  if  he  himself  were  conducting  the  brothel. 

But  suppose  the  lessor  to  have  let  rooms  for  legitimate  pur- 
poses, and  the  lessee  converts  the  rooms  into  a  brothel,  can  the 
act  of  this  lessee  be  said  to  be  the  act  of  the  lessor  so  as  to  entitle 
the  other  lessee  to  quit  the  premises  ?  If  we  adopt  the  principles 
of  Pothier  and  of  the  Code  Civil,  then  it  is  dear  that  we  cannot 
go  HO  far.  Moreover,  the  principle  that  the  lessor  in  such  a  case 
is  not  liable  has  been  adopted  by  the  English  and  the  American 
courts. 

In  Harris  v.  James  (45  L.J.,  Q.B.  545)  the  court  held  that 
where  a  nuisance,  though  actually  created  by  the  tenant,  was 
authorised  by  the  landlord,  the  landlord  was  liable  as  well  as  the 
tenant.  In  Rich  v.  Basterjield  (4  C.B.  783).  the  court  held  that 
wnere  a  nuisance  is  created  by  a  tenant,  to  which  the  landlord  is 
not  a  party  or  which  does  not  follow  ipso  facto  from  the  nature 
of  the  lease,  the  landlord  is  not  liable. 
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In  America  the  caues  of  GiUiooley  v.  Watfhington  (4  N.Y. 

217)  and  de  Witt  v.  Pierson  (17  Amer.  Dec.  58)  are  almost 

identical  with  the  present  case,  and  there  the  courts  held  that 

unless  the  landlord  let  the  room  in  the  house  as  a  brothel,  or 

knew  that  it  was  to  be  used  for  such  purposes,  the  tenant  was 

not  absolved  from  jiayment  of  rent  for  the  whole  term. 

In  Harria  v.  de  Waul  (12  S.C.  409)  the  Cape  Supreme  Court 

decided  that  a  lessor  is  not  liable  at  the  suit  of  a  third  party  for 

a  nuisance  committed  upon  the  leased  premises  without  proof  of 

authority  express  or  implied  having  been  given  to  the  lessee  to 

do  the  acts  complained  of.    If  this  applies  to  a  suit  at  the  hands 

of  a  third  party,  it  seems  difficult  to  see  whj^  some  other  principle 

should  apply  in  the  case  of  a  fellow-lessee.    It  is  in  no  way 

hostile  to  the  principles  .of  the  Roman-Dutch  law,  and  is  a  sound 

legal  principle.    Hence  if  a  lessor  lets  rooms  to  a  lessee  and  to 

his  fellow-lessee  for  legitimate  purposes,  and  the  one  uses  the 

premises  so  let  without  the  authority  express  or  implied  of  the 

lessor  as  a  brothel,  the  incommoded  lessee  has  no  right  to  refuse 

to  pay  the  rent  or  to  quit  the  premisea    Tlie  lessor  in  the  case 

\xiore  ns  clearly  neither  let  the  caf^  as  a  brothel,  nor  did  he 

aathorise  its  use  as  such.    To  have  done  so  would  have  been  a 

criminal  act,  and  the  C!ourt  cannot  lightly  presume  the  lessor 

guilty  of  a  crime. 

The  remedy  of  the  appellant  was  therefore  to  have  proceeded 
against  the  lessee  of  the  caf^  to  restrain  the  nuisance.  He  did 
not  do  this,  and  therefore  he  had  no  right  to  throw  up  the  lease 
and  to  refuse  to  pay  the  rent  I  do  not  wish  to  be  understood  to 
say  that  there  was  no  other  course  of  action  open  to  the  appel- 
lant All  that  I  mean  to  decide  is  that  he  had  no  right  to  treat  the 
lease  as  cancelled  imd  to  refuse  to  pay  the  rent.  The  appeal 
most  therefore  be  dismissed  with  costa 

Ikkes,  C.J.,  and  Mason,  J.,  concurred. 

Appellant's  Attorneys:  Berrange  Jk  Budler;  Respondent's 
Attorneys :  Stegmann,  Esaden  &  Rooa. 
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PEYCKE  &  CO.  V.  ESTATE  BAUMANN. 

1905.     March  14,  15.     Innes,  C.J.,  and  Wessels  and 
CURLEWIS,  JJ. 

Prescription. — Placaat  of  Charles  V. —  Wholesale  aiid  retail  purchases. — 
Appropriation  of  payment. 

lu  deciding  whether  a  claim  for  goods  sold  and  delivei'ed  is  prescribed 
under  the  Placaat  of  Charles  V,  the  Court  will  inquire  whether 
the  articles  wei*e  of  a  nature  to  be  used  up  or  consumed  by  use, 
and  whether  the  sale  was  a  retail  one. 

Where  the  appellants  claimed  an  amount  for  goods  sold  and  delivered 
to  the  proprietor  of  a  bi*ewery,  and  it  appeared  that  the  goods 
consisted  of  articles  sume  of  which  would  be  consumed  by  use  and 
others  not,  but  where  the  sales  were  of  such  magnitude  that  they 
could  not  be  called  sales  by  retail,  Held^  on  appeal,  that  the  claim 
was  not  prescribed  though  more  than  two  years  had  elapsed  since 
the  date  of  the  transactions. 

Appeal  f rotn  the  KeHident  Magistrate  of  Potchefstroom. 

Baumann  during  his  lifetime  was  engaged  in  a  large  brewing 
business  in  Potchefstroom.  The  appellants,  who  are  large  whole- 
sale merchants  in  Johannesburg,  opened  an  account  and  trans- 
acted business  with  him  in  the  usual  way  during  the  years 
189S~99.  Baumann  made  purchases  from  time  to  time,  and  on 
a  fairly  large  scale,  of  the  class  of  goods  required  in  a  brewery. 
The  detailed  account  put  in  included  such  items  as  corks,  bristles, 
wire,  hops,  ice  machines,  beer  pumps,  capsuling  machines  and  the 
like.  Peycke  &  Co.  now  sued  the  estate  of  Baumann  for  payment 
of  balance  of  the  account  with  interest  to  date.  In  the  lower  court 
the  defendant  pleaded  prescription  under  the  Placaat  of  Charles 
V,  which  lays  down  tliat  the  recovery  of  the  purchase-price  of 
articles  sold  for  consumption  is  barred  by  prescription  after  the 
lapse  of  two  years  from  the  date  of  purchase.  The  magistrate 
upheld  this  defence  and  granted  absolution.  Against  this  de- 
cision the  plaintiffs  appealed. 

de  Wet,  for  the  appellants :  The  articles  now  in  question  are 
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not  goods  for  CDnsuinption,  and  were  not  sold  as  such.     Con- 
sumption in  this  connection  means  for  the  purchaser's  own  use ; 
these  were  bought  for  manufacturing  use  in  a  large  brewing 
business,  and  were  consequently  resold  to  the  actual  consumer. 
Throughout  the  currency  of  the  account  the  transactions  between 
the  parties  were  of  a  wholesale  nature.     On  the  question  of  the 
appropriation  of  payment  by  the  leguvi  definitio,  there  is  no 
authority  to  show  whether  payment  must  first  be  ascribed  to 
debts  which  can  be  prescribed  or  to  those  which  cannot  be  so 
absolved.    But  I  contend  that  the  benefit  of  prescription  does  not 
arise  in  this  case,  because  the  articles  sold  were  not  for  consump- 
tion and  the  sales  were  not  of  a  retail  nature.     See  Spiller  v. 
iVwffrt  ([1904]  T.S.  634);  Little  v.  Rothman  (2  Off.  Rep.  197); 
Loteryimn  it  Co.  v.  Cotoie  ([1904]  T.S.  599). 

Gregor<ywski,  for  the  respondent :  The  articles  purchased  by 
Baumaun  were  capable  of  consumption,  that  is,  they  were  liable 
to  deterioration  and  destruction  by  use,  and  are  therefore  entitled 
to  the  benefit  of  prescription  under  the  Placaat.  Whether  the 
transactions  were  of  a  wholesale  or  retail  nature,  it  is  impossible 
for  us  on  the  evidence  to  decide.  There  can  be  no  conclusive 
presumption  on  either  side,  and  I  submit,  therefore,  that  the 
debtor  is  entitled  to  the  ^benefit  of  the  doubt.  All  the  cases 
quoted  by  my  learned  friend  were  decided  upon  tlie  particular 
facts  of  each  case,  and  here  I  contend  the  facts  are  in  my 
favour. 

Citr.  adv.  vidt, 

P(A8/m  (March  16): — 

Innes,  C.J. :    In  this  case  the  appellants  sued  the  respond- 
ent for  the  value  of  goods  sold  and  delivered  and  for  interest. 
Various  defences  were  raised,  amongst  others  the  defence  that 
the  claim  was  prescribed.    The  magistrate  upheld  that  contention 
and  gave  absolution  from  the  instance,  and  the  Court  has  now  to 
decide  whether  he  was  right. 

The  goods  were  supplied  during  the  years  1898-99,  and  the 
oniy  two  points  which  were  argued  before  the  Court  were :  (1) 
^a5  this  claim  prescribed  by  th§  Placaat  of  Charles  V  in  respect 


72  tEYCttE  &  CO.  V.  ESTATE  BA^MANK. 

of  all  or  any  of  the  items  which  made  up  the  account ;  and  (2)  if 
it  was  prescribed  in  regard  to  some  of  the  items  only,  what  would 
be  the  plaintiffs'  position  in  view  of  the  particulars  of  his  current 
account? 

It  has  been  several  times  decided  by  the  late  High  C!ourt»  and 
more  than  once  decided  by  this  Court,  that  the  Placaatof  Charles 
y  is  in  force  in  this  country ;  the  question  is  whether  it  affects 
any  of  the  items  of  this  claim. 

The  goods  dealt  in  may  bo  divided  into  two  classes.  First, 
there  was  a  number  of  articles  which  consisted  of  bristles  and 
wire,  corks,  hops  and  things  of  that  kind,  which  were  used  for  a 
brewery  business,  and  which  were  from  their  nature  perishable. 
The  other  class  consisted  of  goods  which  were  not  perishable, 
such  as  a  bottling  machine,  beer  pumps,  taps,  a  capsuling  machine 
and  various  articles  of  that  description.  Into  one  or  other  of  these 
two  categories  all  the  items  in  the  account  fall.  Taking  tlie  first 
class,  viz.,  the  corks,  bristles  and  wire,  &c.,  we  turn  to  the  prori- 
sions  of  the  Placaat  to  see  whether  the  claim  in  respect  of  such 
articles  is  prescribed.  The  words  of  the  Placaat  were  set  out  in 
the  judgment  of  Chief  Justice  Kotze  in  the  case  of  LitUe  v. 
Rothman  (2  Off.  Rep.  197)  as  follows :  "  The  price  of  merchandise 
ter  dete  gelevert,  and  payments  of  sums  borrowed,  must  be  claimed 
by  legal  process  within  two  years  of  the  date  of  the  service  or 
work  done,  of  the  delivery  of  the  goods,  or  of  the  borrowing  of 
the  sums  of  money,  before  the  said  period  has  expired,  in  order  to 
be  able  to  found  an  action  at  law  thereon." 

The  Chief  Justice  in  that  case  interpreted  those  words.  It 
was  argued  before  him  that  they  applied  only  to  goods  sold  in 
retail  and  in  small  quantities,  and  that  that  was  the  conclusive 
test  to  be  applied  ;  but  he  did  not  agree.  Voet  was  quoted  as  an 
authority  in  support  of  the  proposition;  but  in  spite  of  that 
authority  he  held  that  koopmanscfiap  ter  dete  gelevert  applied  to 
goods  jsold  not  only  in  small  quantities,  but  sold  for  consumption, 
or  to  be  used  up. 

I  take  it,  reading  this  judgment,  that  what  he  meant  to  lay 
down  was  this — that  regard  should  be  had  to  two  considerations: 
were  the  goods  of  such  a  nature  that  they  were  sold  to  be  used  up 
or  consumed,  and  were  they  sold  by  retail  or  in  small  quantities  ? 


PEYCKE  &  00.  V.  ESTATE  BAUMANK.  73 

I  do  not  think  he  meant  to  disregard  either  of  these  tests,  bat  to 
apply  both  of  them ;  and  certainly  that  is  the  view  this  C!oiirt  has 
adopted. 

In  the  case  of  Loteryman  v.  Cawie,  decided  in  Augost  last, 
the  role  waa  so  stated.  There  the  daim  was  for  the  price  of  two 
suits  of  clothes  and  twelve  paper  collars,  and  the  C!ourt  laid  down 
this  proposition :.  "  If  the  sale  eoqsists  of  goederen  ter  dete  gdevert, 
that  is  to  say,  of  goods  sold  in  small  quantities  and  of  such  a 
nature  that  they  are  consumed  or  become  deteriorated  by  use, 
then  such  a  sale  falls  within  the  section  of  the  Placaat"  That  is 
a  definite  rule,  and  I  think  it  is  correct  and  should  be  followed. 

Nor  was  it  departed  from  in  the  subsequent  case  of  SpiUer  v. 
Moeterl.  Tliere,  it  is  true,  the  quantity  of  goods  the  price  of 
which  was  sued  for  was  larger  than  in  the  first  case ;  but  they 
were  not  all  supplied  at  the  same  time.  If  my  recollection 
serves  me,  the  five  bags  of  mealie  meal  which  formed  one  item  in 
the  account  were  not  all  supplied  at  one  tame,  and  the  total  price 
of  the  meal,  the  coal  and  the  forage  only  came  to  £88.  In  the 
judgment  the  following  passage  occurs:  *'If  the  goods  were 
bought  for  consumption,  and  if  they  were  bought  in  the  quanti- 
ties we  have  before  us  here,  we  think  the  statute  ought  to  apply, 
and  that  ^uch  a  sale  falls  within  the  statute."  There  again  the 
Court  applied  the  same  test;  it  did  not  neglect  either  of  the  two 
con8idei«*tions :  was  the  sale  a  retail  one ;  and  was  it  a  sale  of 
goods  which  would  be  used  up  or  consumed  ?  I  think  we  should 
apply  the  same  test  in  this  case.  And  doing  so,  the  inquiry  pre- 
sents itself :  What  is  meant  by  goods  to  be  used  or  consumed  ? 

Clearly  the  expression  does  not  merely  mean  goods  purchased 
to  be  consumed  in  the  sense  of  being  eaten ;  it  includes  goods 
which  perish  by  use,  which  are  used  up.  A  pair  of  shoes  would 
be  used  up  by  wear,  and  the  material  of  which  the  shoes  were 
made  would  also  be  used  up;  and  they  would  be  consumed  in 
that  sense.  What  is  meant  then  by  goods  sold  in  small  quan- 
tities? That  is  a  matter  to  be  decided  on  the  facts  of  each 
particular  case;  there  is  no  statutory  definition  of  it  All  we 
can  aay  is  that  it  is  one  of  the  points  to  be  considered  in  apply- 
ing this  Placaat  whether  the  goods  have  been  sold  in  small  quan- 
tities^  that  is,  have  been  disposed  of  by  retail     The  public 
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generally  know  what  a  retail  sale  in,  and  tliat  appears  to  be  the 
best  working  definition  which  we  can  lay  down.  It  is  important 
that  buyers  and  sellers  should  have- some  idea  of  their  respective 
rights  in  regard  to  this  Placaat,  and  the  most  definite  rule  we 
can  adopt  is  that  for  a  transaction  to  be  prescribed  the  goods 
sold  must  have  been  of  a  nature  to  be  used  up  or  consumed  by 
use,  and  the  sale  must  have  been  a  retail  one.  More  definite 
than  that  we  cannot  be;  if  the  matter  is  to  be  put  upon  ah 
entirely  satisfactory  footing  it  must  be  done  by  legislation. 
And  in  this  connection  I  should  like  to  associate  myself  entirely 
with  the  remarks  made  by  Curlewis,  J.,  in  one  of  the  cases 
which  has  been  quoted,  that  the  matter  is  one  which  cries  for 
legislation. 

Turning  now  to  the  articles  supplied  in  this  particular  catsc, 
I  do  not  think  that  the  corks,  bristles  and  wire  can  be  said  to 
have  been  bought  or  sold  in  small  quantities  or  by  retail.  In 
my  opinion  the  transactions  in  all  these  cases  were  of  a  whole- 
sale nature.  A  bale  of  borks  must  contain  a  very  large  number ; 
it  costs  £10,  and  corks  are  very  cheap ;  it  is  to  my  mind  not  a 
retail  purchase.  The  same  with  the  bristles  and  the  wire. 
£26, 17s.  worth  of  bristles  and  wire  is  the  amount  of  one  item. 
Some  of  the  items  are  very  much  larger.  There  are  four  bales  of 
corks  bought  at  one  time  and  two  cases  of  hops  for  £51.  Two 
cases  of  hops  do  not  constitute  a  retail  purchase.  A  man  who 
buys  hops  in  small  quantities  does  not  buy  two  cases.  That 
being  so,  it  appears  to  me  that,  with  raspect  to  the  first  class  I 
have  mentioned,  the  sales  of  those  articles  were  not  retail  trans- 
actions. With  regaixl  to  the  second  class,  it  is  an  a  fortiori  case. 
In  my  opinion,  to  neither  of  these  classes  does  the  Placaat  apply. 
The  transaction  was  a  large  one ;  and  I  think  that  we  should  in 
cases  under  tliis  Placaat  give  tlie  benefit  of  the  doubt  as  a 
general  rule  in  favour  of  the  person  whose  claim  is  sought  to  be 
barred.  That  being  so,  I  think  the  magistrate  was  wrong ;  and 
we  need  not  consider  the  other  question  which  was  argued  yes- 
terday with  regard  to  the  appropriation  of  payments.  The 
magistrate  found  that  if  the  claim  was  not  prescribed,  then 
£150,  16s.  8d.  was  due.  It  is  quite  possible  that  the  magistrate 
was  wrong  in  his  calculation  to  the  extent  of  £10 ;  but  we  can- 


PEYCKE  &  CO.  V.  ESTATE  BAUMANIf.  75 

not  say  for  certain  that  he  was.  We  do  not  know  what  item  of 
£10  he  intended  to  deduct,  and  it  is  better  to  fiUK*ept  his  figures 
upon  the  facts  Jbefore  us  than  to  refer  the  matter  back  to  him, 
and  thus  incur  further  expense  and  delay.  I  tlierefore  propose 
to  accept  the  magistrate's  finding  of  £150,  16s.  8d.  The  appeal 
must  be  allowed,  and  the  judgment  of  the  court  below  altered  to 
jadgment  for  the  plaintiffs  for  £150,  16s.  8d.  with  interest  from 
the  26th  September,  1904,  at  6  per  cent.,  with  cpsts  in  this  Court 
and  in  the  court  below. 

Wesmels,  J. :  I  concur.  In  deciding  whether  in  a  particular 
case  things  are  sold  by  retail  or  wholesale,  it  depends  entirely 
upon  the  goods  bought  and  sold.  If  it  is  a  bag  of  mealies, 
although  it  is  a  large  quantity,  it  is  not  a  wholesale  purchase, 
b€$caiise  any  householder  who  has  horses  has  to  feed  them,  and 
consequently  a  bag  of  mealies  does  not  go  very  far  and  may  be 
coniiidered  almost  the  unit  at  which  mealies  are  sold.  In  that 
way  this  particular  case  that  we  have  to  deal  with  now  differs 
very  largely  from  the  case  of  Spiller  v.  Mmtert  As  I  say,  the 
Court  has  to  judge  for  itself  in  each  particular  instance  whether 
a  transaction  is  or  is  not  a  wholesale  transaction,  and  its  judg- 
ment must  be  formed  after  consideration  of  the  nature  of  the 
things  sold. 

CuBLEWis,  J. :  I  concur. 

Appellants'  Attorney:  S.  K,  H,  Lingheek;  Respondent's  At- 
torney :  G.  F.  Mynluirdt 
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COLONIAL  TREASURER- V.  THE  AFRICAN 
AGRICULTURAL  AND  FINANCE  COR- 
PORATION, LTD. 

1906.    March  S,  20.    Wehsels,  J. 

Pratndonal  tetUenee. — Mortgage  bofid. — AUaehed  agrec^teni^  an  irUegral 
pari  of  the  band. — Breach  of  one  qfeeveral  obligeUions. 

Where  provisional  judgmetit  was  claimed  on  a  mortgage  bond,  by 
which  the  mortgager  deelareil  himself  liable  for  tlra  inmiediate 
payment  of  the  fall  amount  of  the  bond  "if  he  failed  to  carry  out 
the  obligations  imposed  upon  him  by  tiie  provisions  of  clauses  1  and 
4  of  a  notarial  agreement"  attached  to  the  bond  and  forming  mi 
integral  part  of  it^  Hek^  that  a  breach  of  the  provisions  of  one 
only  of  ttiese  clauses  was  a  failure  by  tiie  defendant  to  carry  out 
"  the  obligations  imposed  upon  liim,"  and  that  provisional  sentence 
must  be  granted. 

In  this  case  the  Colonial  Treasurer  asked  for  provisional 
sentence  against  the  African  Agricoltural  and  Finance  Corpora- 
tion, Ltd,  on  a  mortgage  bond  for  the  sum  of  £254,350.  The 
circumstances  under  which  the  claim  arose  were  as  follows :  On 
the  30th  April,  1904,  the  corporation  entered  into  a  notarial 
agreement  with  the  Transvaal  Government  with  reference  to  cer- 
tain land  settlements  in  the  district  of  Potchefstroom.  Clauses 
1  and  4  of  this  agreement  are  the  only  ones  material  to  the 
present  issue ;  they  run  as  follows : — 

Clause  1. — ^The  Corporation  agrees  and  undertakes  that  it  will  forth- 
with complete  its  title  to  the  lands  .  .  .  and  that,  within  six 
months  from  the  date  hereof  it  will  cause  to  be  framed  and 
will  hand  to  the  Government  a  general  plan  or  plans  showing 
500  holdings  as  hereinafter  defined,  on  tiie  said  lands  with  a 
distinctive  number  for  each  holding,  and  showing  the  existing 
water-furrows  having  reference  thereta 

Clause  4. — The  Corporation  agrees  and  undertakes  within  six 
months  after  being  thereto  required  by  the  Gk>vemment  in 
writing  to  grant  to  each  of  500  settlers  nominated  by  the 
Government  a  lease  of  one  of  the  500  holdings  aforesa^'d,  in 
terms  of  the  annexed  specimen  lease  marked  "  P." 
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This  agreement  was  attached  to  and  part  of  the  bond;  and 
under  par.  6  of  the  bond  itself  the  Qovemment  was  declared 
''entitled  to  forthwith  daim  payment  of  the  whole  amount  due 
under  this  bond  if  appearer's  constituent,  when  thereunto  re- 
quired in  writing,  fails  to  cany  out  the  obligations  imposed  upon 
the  corporation  by  the  proyisions  of  clauses  1  and  4  of  the  notarial 
agreement"  The  corporation  had' admittedly  failed  to  comply 
with  the  provisions  of  clause  1  above  mentioned,  and  the  Qovem- 
ment now  claimed  provisional  sentence  in  terms  of  the  bond. 

Eesden  (with  him  Oregorowaki),  for  the  corporation :  On  the 
sammons  the  plaintiff  is  not  entitled  to  succeed  The  summons 
sets  out  the  non-fulfilment  of  certain  conditions  on  which  the 
sam  claimed  is  payable.  Non-fulfilment  of  these  conditions  is  a 
condition  precedent  to  suing.  There  must  be  an  allegation  on 
the  plaintiff's  part  that  aU  these  conditions  have  been  broken. 
I  admit  that  the  corporation  has  not  complied  with  clause  1  of 
the  notarial  agreement.  But  on  reference  to  tbe  wording  of  the 
bond  there  is  nothing  in  the  contract  to  show  that  a  breach  of 
only  (me  obligation  was  contemplated  by  both  parties  as  being 
sufficient  to  ground  a  daim  for  provisional  sentence  on  the  bond. 
The  word  "  and  "  must  be  read  in  its  plain  and  ordinary  usage  as 
a  copulative  conjunction. 

BurM-Begg  (with  him  Matthews),  for  the  Ck>lonial  Treasurer : 
A  neglect  to  perform  on«  of  the  conditions  is  a  failure  to  perform 
the  conditions.  Though  "and"  is  generally  conjunctive,  it  is 
frequently  used  in  the  sense  of  ''or."  This  is  particularly  the 
case  when  it  is  used  with  words  of  n^ative  implication  like 
"M,  make  default,  or  non-performance." .  If  I  promise  to  fulfil 
several  conditions  and  then /ai2  to  perform  even  one  of  them,  I 
am  in  default  as  to  those  conditions.  I  have  failed  in  my  obli- 
gation. Moreover,  on  reference  to  document  ''  P,"  which  is  the 
form  of  lease  to  be  used  between  the  corporation  and  the  indi- 
vidual settler,  we  find  these  words,  "  which  said  plot- of  ground 
(the  individual  settler's  lease-holding)  is  numbered  and  is  more 
particularly  defined  and  described  on  the  general  plan  (to  be 
fruned  and  filed  with  the  Government)."  This  form  of  lease 
contemplates  the  existence  of  the  general  plan,  and  without  first 
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carrying  out  clause  1  of  the  notarial  agreement  it  is  impoeaible 
to  carry  out  clause  4. 

Cxir,  adv.  vvU. 


Postea  (March  20)  :— 

WE88EUS,  J. :  In  this  case  the  Colonial  Treasurer  asks  the 
Court  to  grant  him  provisional  sentence  on  a  bond  passed  by  theu 
defendant  in  his  favour,  on  the  ground  that  there  has  been  a 
breach  of  an  obligation  contained  in  an  agreement  attached  to  the 
bond.  He  alleges  that  by  the  bond  he  is  entitled  to  sue  for  its 
full  amount,  because  there  has  been  a  breach  of  an  obligation  to 
file  a  certain  general  plan  within  six  montha 

The  defendant  says  that  provisional  sentence  should  be  re- 
fused, because  the  agreement  that  he  made  with  the  Colonial 
Treasurer  was  not  that  the  whole  amount  should  be  payable  on 
the  breach  of  the  one  obligation  of  filing  a  general  plan,  but  upon 
the  breach  of  two  obligations  contained  iif  clauses  1  and  4  of  the 
agreement.  That  is  to  say,  the  whole  amount  is  payable  if  (1) 
he  does  not  file  a  general  plan,  and  (2)  if  he  does  not  within  six 
months  after  being  required  thereto  by  the  Qovemment  in  writ- 
ing grant  to  each  of  500  settlers  a  lease  of  500  holdings  as  per 
specimen  lease.  The  general  plan,  he  says,  is  really  subsidiary  to 
the  obligation  contained  in  clause  4  to  fumisK.  leases,  and  unless 
he  fails  to  comply  with  the  latter  condition  when  called  upon,  he 
cannot  be  sued  provisionally.  In  other  words,  he  says  the  word 
"and"  contained  in  the  bond  (clause  6)  is  to  be  taken  to  be  copula- 
tive, and  not  disjunctive.  The  words  are, ''  and  fails  to  carry  oat 
the  obligations  imposed  upon  it  by  provisions  1  and  4  of  the 
notarial  agreement." 

The  defendant  says  the  copulative  meaning  is  the  ordinary 
meaning,  and  that  therefore  it  lies  on  the  pUintiff  to  show  that 
for  "and"  should  be  read  '<or."  That  <<and"  does  sometimes 
mean  "  or  "  is  no  doubt  true,  but  then  there  is  usually  something 
in  the  context  which  shows  that  it  was  the  intention  of  parties 
that  the  word  "and"  should  be  considered  disjunctive.  Mr. 
E88€len*8  contention  is  that  there  is  nothing  in  the  context  to 
show  that  only  a  breach  of  one  obligation  was  contemplated  by 
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boih- parties  as  being  sufficient  to  make  the  whole  sum  due  at 
once,  80  that  it  could  be  provisionally  sued  upon. 

Mr.  Buma-Begg  referred  me  to  the  specimen  lease  which  forms 
iheannexur^"  P."  '  The  lease  contemplates  the  existence  of  the 
^neral  plan,  and  without  first  carrying  out  clause  1  it  is  hardly 
possible  to  carry  out  clause  4. 

On  the  other  hand,  a  plan  is  as  a  rule  only  an  accessory,  and 
here  the  plan  may  be  said  to  be  part  of  the  machinery  for  carry- 
ing out  the  main  object  which  is  contained  in  clause  4.  The  word- 
ing of  the  bond  and  of  the  agreement  is  not  happy,  and  it  is  by 
no  means  easy  to  determine  exactly  what  the  parties  contem- 
plated. Did  they  contemplate  that  there  should  be  a  breach  of 
both  conditions  before  a  provisional  action  could  be  brought 
claiming  the  whole  of  the  advance,  or  did  they  contemplate  tliat 
a  breach  of  one  condition  sufficed?  The  context  gives  us  no 
help.  I  am  therefore  driven  to  seek  the  exact  meaning  of  the 
words  "  and  fails  to  carry  out  the  obligations  imposed  upon  it 
\  (t\ie  defendant  oompaYiy)  by  provisions  1  and  4  of  tli^  notarial 

\  agreonent"    These  words  mean  that  the  defendant  has  agreed 

I  ihat  the  plaintiff  can  demand  the  whole  sum  if  there  is  non- 

I  performance  of  the  two  specified  obligations.    Can  the  defendant 

I  be  said  to  have  performed  the  obligations  imposed  upon  him  if 

he  fails  in  any  one  of  them  ?  If  I  stipulate  that  an  amount  will 
be  dne  upon  failure  to  perform  a  certain  number  of  conditions  I 
mean  that  the  conditions  must  be  performed,  and  if  not  per- 
formed then  the  amount  will  be  due.  A  neglect  to  perform  one 
of  the  conditions  is  a  failure  to  perform  the  conditions. 

If  therefore  a  bond  becomes  due  upon  a  failure  to  perform 

the  conditions  A,  B,  C  and  D,  and  A  and  B  of  these  conditions 

fl'e  not  performed,  then  there  has  been  a  failure  to  perform  the 

oonditions  of  the  bond  even  though  C  and  D  have  been  duly 

carried  out    Where,  therefore,  words  like  *^fail,  make  default  or 

uon-pertormance "  are  used  the  meaning  is  that  if  one  of  the 

conditions  is  not  complied  with  there  has  been  a  non-performance 

of  the  conditions  imposed.    In  such  cases,  therefore,  it  makes  no 

diflference  whether  we  say  a  failure  to  comply  with  the  conditions 

A.,  B  and  C  or  a  failure  to  comply  with  A  or  B  or  C,  and  the 

word "  and  "  must  be  regarded  as  equivalent  to  "  or." 
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If  this  is  the  case,  a  failare  to  comply  with  clause  1  (viz.,  the 
filing  of  the  plan)  is  a  failare  to  comply  with  the  provisions 
of  the  notarial  agreement,  and  the  plaintiff  is  entitled  to  provi- 
sional sentence  for  the  amount  mentioned  in  the  prayer. 

Plaintiff's  Attorney :  J.  H.  L.  FxTkdUiy  ;  Defendant's  Attor- 
neys :  Neser  A  HopUy. 
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1905.    Marth  20.    Innes,  C.J.,  and  Mason  and  Curlewis,  J  J. 

iMmdUrd  €md  Unani, — Lwn. — Removal  of  goods  by  the  menenger  qfiki 
cowrU 

In  ezecoting  a  writ  at  the  instance  of  a  judgment  creditor,  the  mes- 
senger of  a  magistrate's  court  removed  certain  goods  belonging  to 
the  debtor  over  which  the  landlord  of  the  latter  had  a  lien.  EM^ 
on  appeal,  that  immediately  the  goods  were  removed  the  landlord 
lost  lus  lien. 

Die  doctrine  of  "  quick  porsuit "  discussed,  but  not  decided. 

In  this  matter  Alexander,  who  was  the  landlord  of  one 
Wref ord,  and  Burger,  an  ordinary  creditor,  both  sued  Wreford  in 
the  Magistrate's  Court  at  Pretoria.  Burger's  writ  was  executed 
on  the  2nd  February,  but  Alexander's  writ  was  not  executed  until 
the  following  day.  In  execution  of  Burger's  writ  the  messenger 
removed  the  goods  of  the  debtor  from  his  house  to  a  store  for  safe 
keeping.  Immediately  after  the  removal,  Alexander,  the  land- 
lord, gave  notice  to  the  messenger  that  he  had  a  lien  over  the 
goods,  and  instructed  him  not  to  proceed  with  the  sale.  Not- 
withstanding this  notice  the  messenger  sold  the  goods.  Inter- 
pleader action  was  then  instituted  in  the  magistrate's  court  to 
decide  the  respective  rights  of  the  parties  to  the  proceeds  of 
the  sale.    The  magistrate  held  that  Alexander  had  lost  his  lien 
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over  the  goods  by  the  removal  by  the  measenger.    Alexander 
appealed. 

Niemeyer,  for  the  appellant :  A  removal  by  the  messenger  is 
not  saeh  au  act  as  the  landlord  can  prevent  The  messenger  acts 
under  instmctions  of  the  court  The  removal  was  not  yet  com- 
plete, as  the  goods  were  merely  placed  in  the  messenger's  store 
and  had  not  yet  been  sold,  land  until  the  removal  is  complete  the 
landlord's  lien  is  not  lost ;  vide  Yoet,  20,  2,  3.  Immediately  the 
goods  were  removed  the  landlord  gave  the  messenger  notice  of 
his  lien,  and  by  quick  pursuit  a  landlord  may  recover  his  lien ; 
vide  Badoek  &  Co.  v.  TrvsUeB  of  Sheen's  Estate  (6  N.LR.  192); 
InreHaUv.  Welkom  arid  Others {6^. luR.  13). 

de  Korte,  for  the  respondent :  The  Gape  cases  all  show  that  a 
landlord's  lien  is  lost  immediately  the  goods  are  removed ;  see  In 
Te8tilweU(l  Menz.  537);  In  re  Price  (3  S.C.  139);  Warren  v. 
Omenta  (1  C.T.R.  287);  Greeff  v.  Pretarius  (12  8.0.  104). 
Orotins  (2,  48,  17)  is  the  only  authority  for  the  doctrine  that  a 
landlord  may  recover  his  lien  by  quick  pursuit;  the  cases  of 
Bndtidc  A  Co.  and  In  re  HaU  (cited  above)  are  decided  on  the 
aatiiority  of  Grotiua  Even  assuming  the  doctrine  of  quick 
parsoit  to  exist,  then  notice  to  the  messenger  is  not  sufficient; 
there  should  have  been  an  application  to  the  magistrate.  A 
pignus  praetorium  has  preference  to  the  hypothec  of  the  fisctis, 
and  therefore  is  also  pref erent  to  the  tacit  hypothec  of  a  land- 
lord ;  see  In  re  Woeke  (1  Menz.  554).  The  messenger  is  the 
agent  of,  and  holds  the  goods  for,  the  judgment  creditor. 

Niemeyer,  in  reply :  A  removal  by  the  messenger  should  not 
prejndice  the  rights  of  the  landlord.  The  removal  is  merely  to 
ensore  the  safe  custody  of  the  gooda 

Ikkb3,  C.J. :  In  this  case  Alexander,  who  was  the  landlord  of 
one  Wreford^  and  Burger,  who  was  an  ordinary  creditor,  both 
raed  Wreford,  and  both  obtained  judgment  Burger's  writ  was 
execQted  on  the  2nd  February ;  the  writ  of  Alexander,  the  land- 
lord, was  not  executed  until  the  3rd  February.  In  the  course  of 
tlie  execution  of  Burger's  writ  the  messenger,  acting  properly  in 
Meordanee  wiUi  law,  removed  the  goods,  from  the  house  of  the 
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debtor  to  his  own  store,  where  he  subsecjuently  soM  them.  An 
interpleader  action  was  then  brought  to  decide  the  respective 
rights  of  the  parties  to  the  proceeds  of  those  goods. 

It  is  clear  that  if  the  goods  had  remained  on  the  premises 
Alexander  would  have  had  a  lien  on  them;  but  it  is  equally  clear 
that  the  landlord's  Hen  only  lasts,  as  a  general  rule,  while  the 
goods  are  on  the  leased  premises.  It  is  also  clear — without 
discassing  the  side  issues  which  have  been  raised  in  this  case — 
that  no  court  would  interfere  after  the  goods  had  been  once 
removed,  if  a  third  person  had  acquired  rights  in  those  goods 
bond  fide. 

Now,  what  are  the  facts  here?  The  measengcr,  acting  for 
another  execution  creditor,  before  he  received  notice  of  any 
rights  on  the  part  of  Alexander,  the  landlord,  removed  the  goods 
and  subsequently  sold  them.  He  placed  them  under  attachment 
and  took  them  away.  He  created  a  pignus  pnwtotnHra,  and 
thereby  conferred  upon  the  execution  creditor,  for  whom  he  was 
acting,  certain  rights;  and  it  seems  to  me  therefore  that  the 
latter  must  be  regarded  as  in  the  same  position  a^  a  third  person 
who  ex  titiUo  oneroso  acquired  rights  over  the  goods  removed. 
For  that  simple  reason  I  think  that  the  magi.strate's  decision  was 
right,  and  that  the  appeal  must  be  dismissed. 

Mason  and  Curlewis,  J.J.,  concurred. 

Appellant's  Attorney:  J,  H.  L.  Findlay;  Respondent's  Attor- 
neys: P'tevaav  cf-  Ninripyer, 
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WILLIAMS  V    MAWER 

1905.    March  20.    IxNEs,  CJ.,  and  Mason  and  Curlewis,  J  J. 

Practice. — Appedf. — Setting  dawn  hy  respondent, — Appellant  in  default. 
—Striking  of  roll.— Costs.— Rule  o/Cmvrl  97. 

Where  a  respondent^  acting  under  the  97th  Rale  of  Courts  sets  an 
appeal  dowd  for  hearing,  and  on  the  day  of  hearing  the  appellant 
fails  to  appear,  the  respondent  is  entitled  to  have  the  appeal  struck 
off  the  roll  with  all  costs. 

In  this  matter  the  renpondent  sued  the  appellant  in  tho 
Ma^strate's  Court  at  Potchefstroom  on  the  8th  February,  1905. 
A^inst  the  decision  of  the  magistrate  an  appeal  was  noted. 
Although  the  period  of  six  weeks  allowed  to  the  appellant  under 
Rule  95  had  not  expired,  the  respondent,  acting  under  Rule  97, 
set  the.  appeal  down  for  hearing.  Subsequent  to  the  setting 
down,  but  prior  to  the  date  of  hearing,  the  appellant  gave  notice 
to  the  respondent  that  he  did  not  intend  proceeding  with  the 
appeal,  and  on  the  day  of  hearing  he  was  in  default  The  re- 
spondent applied  to  have  the  appeal  struck  off  the  roll  with  all 
costs. 

WUliainAon^  for  the  respondent:  I  ask  that  the  appeal  be 
struck  off  the  roll  with  full  costs,  not  merely  costs  of  the  day. 
The  amount  of  costs  should  be  left  to  the  discretion  of  the  Tax- 
ing Master ;  vide  Annxud  Practice,  1904,  p.  829 ;  Harrison  v. 
Leutner  (16  Ch.  Div.  559);  CItarlton  v.  Chavitim  (16  Ch.  Div. 
278).  Under  Rule  97  we  were  entitled  to  set  the  appeal  down 
for  hearing  even  though  the  period  of  six  weeks  allowed  to  the 
appellant  under  Rule  95  had  not  elapsed.  The  appellant  has 
given  notice  that  he  does  not  intend  proceeding  with  the  appeal. 

IxNES,  C.J. :  The  appellant  ought  to  have  prosecuted  this 
appeal  witliin  six  weeks  after  judgment.  He  has  not  done  so ; 
and  the  respondent,  acting  under  Rule  97,  has  set  the  appeal 
down  for  hearing.  The  rule  is  as  follows:  "When  notice  of 
appeal  has  been  duly  given  each  of  the  parties  shall  have  the 
right  to  set  the  ca^je  down  tor  hearing,  and  for  that  purpase  shall 
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give  notice  to  the  Registrar  at  least  three  days  before  the  day 
fixed  for  the  hearing  of  the  appeal."  This,  taken  with  the  rule 
which  gives  an  appellant  six  weeks  within  which  to  proceed 
with  his  appeal,  seems  to  me  to  mean  that  an  appellant  has  siz 
weeks  within  which  to  prosecute  his  appeal  provided  the  re- 
spondent does  not  avail  himself  of  the  rights  given  to  him  to 
set  down  the  case  for  an  earlier  date. 

In  this  case  the  respondent  has  set  the  appeal  down  for  an 
earlier  date,  and  he  appears  on  that  date,  while  the  aj^Uant 
makes  default.  The  respondent  under  these  circumstances  might 
ask  tiie  Court  to  hear  the  case,  to  give  a  judgment  upon  the 
merits,  and  to  dismiss  the  appeal  with  costa  But  I  do  not  think 
he  is  bound  to  do  that.  I  think  he  has  a  right  to  say :  "  I  have 
taken  advantage  of  Rule  97 ;  I  have  put  the  case  down  for  hear- 
ing ;  the  appellant  is  not  here  to  argue  the  matter ;  I  cannot  be 
called  upon  unless  he  first  addresses  the  Court,  and  therefore  I 
ask  that  the  appeal  should  be  struck  off." 

In  my  opinion  such  a  contention  is  sound,  and  the  Court 
must  strike  the  appeal  off  the  roll.  The  only  point  on  which  I 
had  any  hesitation  was  with  regard  to  the  question  of  coeta  I 
confess  throughout  a  great  portion  of  the  argument  I  was  pressed 
with  the  difficulty  of  giving  the  full  costs  (tliat  is,  not  merely 
the  costs  of  the  day,  but  such  costs  as  would  be  given  on  appeal) 
where  the  matter  had  not  been  heard  on  the  merita  But  upon 
further  reflection,  and  upon  a  consideration  of  the  analogous 
practice  of  this  Court  with  regard  to  trial  cases  where  the  plain- 
tiff does  not  appear  (in  which  the  established  practice  is  to  grant 
absolution  from  the  instance  with  all  costs),  I  think  the  proper 
procedure  is,  while  striking  this  case  off  the  roll,  to  give  such 
costs  as  we  would  do  in  cases  of  absolution,  that  is,  full  costs  to 
the  respondent. .  In  this  instance  the  six  weeks  have  all  bat 
expired ;  but  if  they  had  not  there  would  be  nothing  to  prevent 
the  appellant  from  coming  to  the  Court  and  asking  leave  to  set 
the  appeal  down  again.  The  Court  will  order  the  case  to  be 
struck  off  the  roll  with  costs.. 

Mason  and  Curlewis,  J.J.,  concurred. 
Respondent's  Attorneys :  Macintosh  &  Kennerley. 
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SYNDICATE,  LTD. 

1905.    March  20.    Innes,  C.J.,  and  Mason  and  Curlewis,  J.J. 

Pniofu^. — Peregrintu, — Legal  repreneiUative  of  a  company. — Security 
for  costs  pending  action. — By  whom  can  security  he  demanded, 

A,  a  peregrvnus,  instituted  action  against  B,  a  limited  company  carrying 
on  business  in  this  colony.  The  summons  was  directed  against  C 
as  chairman  and  legal  representative  of  the  company.  Hddy  on 
appeal,  that  C  was  entitled  to  demand  from  A  security  for  costs  in 
tiie  action. 

This  was  an  appeal  from  the  decision  of  Wessels,  J.,  in  the 
Witwatersrand  High  Court,  heard  on  the  27th  February,  1905 
(not  reporter}). 

The  facts  are  fully  set  out  in  the  judgment  of  the  court  of 
appeal.  The  reasons  for  the  judgment  of  the  learned  judge  in  the 
court  below  were  as  follows : — 

J.  L.  de  Boos,  the  diairman  of  the  defendant  company,  swears  that 
Burton,  the  plaintiff,  is  not  domicileil  in  Johannesburg,  and  this  is  not 
denifld.  I  found  therefore  as  a  fact  that  Burton,  though  wrongly 
described  in  the  summons  as  of  Johannesburg,  was  not  domiciled  in 
Johannesburg,  but  in  England.  It  has  been  repeatedly  decided  by  the* 
late  High  Court  (see  van  Blerk  v.  HoUins,  K.  128;  Tarhutt  and  Quentin 
V.  SaUmarshe^  15  C.L.J.  214),  that  if  a  peregrinus  who  has  no  fixed  pro- 
p^^  in  this  colony  wishes  to  sue  an  incola  here,  the  incola  is  entitled 
to  ask  for  security  for  costs.  This  the  defendant  can  do  either  before 
entering  appearance,  after  entering  appearance,  before  stating  his  defence 
w  even  after  he  has  pleaded.  He  need  incur  no  costs  whatever  until  the 
peregrinus  has  given  him  the  necessary  security.  On  the  second  point» 
in  my  opinion  any  manager  or  representative  of  a  company  has  the 
ri^t  to  come  to  the  Court  and  say,  "  This  person  who  wishes  to  insti- 
tute action  against  my  company  is  not  an  incola^  and  therefore  before 
my  company  incurs  any  further  costs  in  the  matter  I  ask  that  the 
Court  order  him  to  give  security."  There  can  be  no  doubt  that  de  Roos 
is  the  representative  of  the  company,  for  he  is  described  as  such  in  the 
sumrnons,  and  it  does  not  therefore  lie  in  the  mouth  of  the  plaintiff's 
attorney  to  say  that  he  is  not  entitled  to  act  as  such. 
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No  leave  to  appeal  was  applied  for,  but  had  that  been  done  I  shoald 
have  granted  the  application  inasmuch  as  there  is  a  principle  involved, 
viz.,  whether  the  cliairman,  as  representative  of  a  company  domiciled 
here,  can  ask  for  security  for  costs  from  a  peregrinut  before  any  defence 
is  filed. 

On  appeal. 

Kent,  for  the  appellant :  This  company,  not  beings  registered, 
can  only  sue  in  terms  of  its  trust  deed,  which  requires  a  power  of 
attorney  authorised  by  the  directors.  Moreover,  tlie  Court  has  no 
jurisdiction  to  order  the  registrar  to  fix  the  amount  of  security  to 
be  given.  If  the  plaintiff  can  show  that  at  the  time  of  action 
he  has  sufficient  movable  property  within  the  jurisdiction  to 
satisfy  the  costs,  the  Court  will  waive  its  claim  to  security  granted 
over  immovable  property. 

van  Hoytenvay  for  the  respondent,  was  not  called  upon. 

Innes,  C.J. :  The  first  point  to  consider  is  the  question  of 
domicile.  Now  it  is  quite  clear  that  the  appellant  is  domiciled  in 
England.  True  he  is  described  in  one  of  the  documents  as 
domiciled  in  England  aiul  Johannesburg,  but  that  is  an  Entirely, 
wrong  and  quite  unwarranted  description.  The  learned  judge 
found  this  as  a  question  of  fact,  and  all  the  evidence  upon  the 
point  shows  that  he  was  right.  On  the  other  hand,  the  respond- 
ent and  his  remaining  partners  in  the  syndicate  are  domiciled  in 
this  country.  The  partnership  itself  was  formed  to  carry  on 
business  in  the  Transvaal ;  its  place  of  business  is  here,  and  it 
must  therefore  be  treated  as  an  incola  of  this  country.  That 
being  so,  it  has  the  right  to  demand  security  for  costs. 

Mr.  Kent  contends  that  the  syndicate  or  the  partnership  is 
not  properly  represented,  because  in  terms  of  the  trust  deed 
(which  has  not  been  registered)  it  ought  only  to  sue  on  a  power 
of  attorney  authorised  by  its  directors.  I  do  not  think  it  is 
necessary  to  go  into  the  point,  because  the  appellant  in  this  case 
has  chosen  in  his  summons  to  describe  the  respondent  as  the 
representative  of  the  company.  The  summons  is  addressed  to 
the  Villieria  Diamond  Developing  S}mdicate,  Ltd.,  of  Johannes- 
burg, represented  by  Mr.  J.  L.  de  Roos,  chairman  of  the  said 
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company ;  he  is  the  peraon  who  in  this  suunnouH  in  cited  as  the 
representative  of  the  company,  and  when,  in  that  capacity,  he 
demands  security  for  costs,  this  Court  is  asked  to  say  that  he  is 
the  wrong  person  to  make  such  demand.  In  my  opinion  such  an 
argument  cannot  be  supported,  and  on  that  point  therefore  I 
think  the  appeal  fails.  But  it  is  further  said  that  the  Court  had 
no  jurisdiction  to  order  the  registrar  to  fix  the  amount  of  security 
to  be  given ;  Mr.  Kent  contends  broadly  that  the  Court  has  no 
power  to  do  so  under  Proclamation  14  of  1902.  Now  that 
Proclamation  confers  upon  the  Court  general  jurisdiction  in  and 
cognisance  of  jaU  civil  causes  and  proceedings  arising  in  this 
colony,  and  it  has  always  been  its  custom  to  direct  that  inquiry 
should  be  made  through  certain  of  its  officers  into  matters  of 
detail.  In  the  absence  of  some  direct  authority  to  the  effect  that 
Sttch  a  practice  is  illegal,  and  seeing  that  I  can  find  notliing  in 
Proclamation  14  of  1902  which  is  inconsistent  with  it,  I  do  not 
propose  to  uphold  the  objection  taken. 

As  to  the  merits,  it  is  argued  that  the  learned  judge  was 
wrong,  bcoiuse  there  was  property  within  the  jurisdiction  suffi- 
cient to  satisfy  the  amount  of  any  costs  which  might  be  awarded. 
Now  it  is  not  clear  that  that  is  so.  Mr.  Kent  says  that  the  cause 
of  action  is  clear  upon  the  documents,  and  he  claims  an  amount 
over  and  above  the  sum  of  £900  which  is  admitted  to  have  been 
paid  to  his  client  by  the  company.  But  the  company  say  that 
they  owe  nothing  moi'e.  We  cannot  go  into  the  merits  of  tliis 
contention.  Nor  has  any  authority  been  quoted  to  show  that 
the  existence  of  movable  property  within  the  jurisdiction  would 
be  a  sufficient  ground  for  refusing  an  application  like  the  present. 
Under  the  Roman-Dutch  law  the  possession  of  immovable  pro- 
perty unburdened,  or  with  a  sufficient  margin  unburdened,  to 
satisfy  any  costs  which  might  arise  was  a  defence  to  an  appli- 
cation for  security  for  costs ;  but  I  am  not  aware  that  the  doctrine 
luw  been  extended  so  as  to  include  movable  property,  and  Mr. 
Kent  has  not  produced  any  authority  to  that  effect.  I  think, 
therefore,  that  this  ground  also  fails,  and  that  the  appeal  must  be 
dismissed  with  costs. 

Masox,  J.:  With  reference  to  the  objection  that  the  Court 
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has  no  jurisdiction  to  refer  a  matter  of  this  kind  to  the  registrar, 
the  order  made  does  not  refer  to  the  registrar  the  question 
whether  security  shall  or  shall  not  be  given,  but  merely  intimates 
that  the  registrar  must  determine  the  sufficiency  of  the  security. 
The  Court  made  the  main  order  in  the  case,  wvl,  that  security 
should  be  given,  and  I  think  it  is  quite  competent  for  the  Court 
to  refer  to  the  registrar  the  detail  of  fixing  whether  the  security 
is  sufficient  or  not  for  the  purpose.  It  has  been  the  practice 
throughout  South  Africa  for  the  last  seventy  or  eighty  years, 
and  no  sufficient  reason  has  been  laid  before  the  Court  why  we 
should  now  depart  from  it 

CtJRLEWis,  J.,  I  concur. 

Appellant's  Attorneys:  Neser  &  HopUy ;  Respondent's  At- 
torneys :  Hofmeyr  Jb  Burger. 


REX  V.  JACOB. 

1906.    March  20.    Innes,  CJ.,  and  Mason  and  Curlewis,  J.J. 

Criminal  procedure, — Beview. — MobUtb  and  Servants  Act. — Law  \Z  of 
1880. — Intimidaiion  of /MfUHiervaniiu — Permuuion  not  consiihU- 
ing  intimidation  or  threats. 

Where  a  servant  told  his  feUow-servants  not  to  retam  to  their  work, 
bat  uttered  no  definite  threats  and  employed  no  physical  means  to 
prevent  them  from  working,  Heid^  that  such  advice  ooald  not  be 
regarded  as  a  threat^  nor,  on  the  facts  of  the  case,  could  the  ser- 
vant's action  be  treated  as  an  ofience  within  the  meaning  of  sec.  1, 
ch.  7,  of  Law  13  of  1880. 

^  This  case  came  for  review  from  the  Resident  Ma^strate  of 
Wolmaranstad. 
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The  facts  were  as  follows :  Alfred  Thomas,  who  was  a  ganger 
in  the  employ  of  William  Niool,  a  contractor  on  the  railway 
ordered  the  prisoner  to  come  to  his  work  one  morning  at  the 
usual  hour  and  to  bring  his  gang  of  boys  with  him.  The  prisoner 
replied,  "  I  am  not  going  to  work,  and  my  boys  will  not  work 
until  they  get  their  pay."  The  prisoner  then  stood  in  front  of 
his  gang,  some  forty  in  number,  and  told  the  boys  under  him  not 
to  go  to  work. 

MatthewaJoT  the  Crown :  The  accused  in  this  case  was  charged 
under  sec  1,  ch.  7,  of  the  Masters  and  Servants  Act,  which  is  a 
reproduction  of  the  Cape  Act  of  similar  title,  and  both  Acts 
appear  to  have  been  framed  upon  6  Geo.  IV,  ch.  129,  par.  3. 
There  is*  little  or  no  case  law  on  the  subject,  but  I  would  like  to 
lefer  the  Court  to  the  cases  of  R.  v.  Shepherd  (11  Cox,  325)  and 
Ky.  Druitt  (10  Cox,  602).  I  submit  that  the  action  of  Jacob  in 
this  matter  justified  the  magistrate  in  convicting  him  under  the 
section  referred  to. 

Reitz,  at  the  request  of  the  Court,  for  the  accused  :  Tlie  advice 
which  Jacob  gave  to  the  boys^under  him  cannot  be  construed 
either  as  intimidation  or  as  a  threat.  They  were  at  liberty  to 
follow  that  advice  or  not  as  they  chose.  The  accused  never 
attempted  to  put  any  physical  restraint  upon  their  actions. 

Innes,  CJ.  :  This  matter  came  before  my  brother  CuRLEWis 
as  judge  of  the  week.  He  referred  it  to  the  Attomey-Qeneral, 
who  now  supports  the  conviction. 

The  accused  was  charged  with  contravening  sec.  1,  ch.  7,  of 
Law  13  of  1880.  That  section  creates  a  statutory  offence;  it 
makes  certain  action  criminal  which  would  not  otherwise  be  so, 
and  it  should,  I  think,  Deceive  a  strict  interpretation.  It  provides 
that  any  person  who  shall  by  violence  to  the  person  or  property, 
or  by  threats,  or  intimidation,  or  in  way  obstruct,  or  foi*ce,  or 
endeavour  to  force  any  servant  to  depart  from  his  service  or 
work  .  .  .  shall  on  conviction  be  sentenced  to  imprisonment,  &c 
These  words  seem  to  me  to  imply  that  there  must  be  on  the  part 
of  the  person  who  contravenes  this  section  th4  application  of  some 
Bott  of  duress  or  obstruction  to  the  servant.    And  I  do.4iot 


90  UEX  V.  JACOB. 

underntand   tliat  the   English   cases   which   Mi*.   Afattlteiva   ha^^ 
quoted  uiilitate  against  sucJi  a  construction  of  the  section. 

"  Picketing,"  in  the  sense  in  which  the  woixi  is  used  in  those 
cases,  is  a  very  different  thing  from  the  conduct  of  the  accused  in 
this  case.  Picketing  by  a  trades  union,  even  though  not  accom- 
panied by  threats,  may  bring  unpleasant  consetjuences  to  the 
workman.  But  in  this  case  we  find  that  the  accused  was  what  is 
called  a  boss  boy,  in  charge  of  certain  natives ;  he  called  them  out 
to  their  work,  he  interpreted  for  them,  but  he  had  no  power 
otherwise  over  them.  He  could  not  dismiss  them  ;  he  could  not 
reduce  their  pay ;  he  had  no  authority  of  that  kind  over  them. 
Wliat  he  did  was  not  to  obstruct  them,  not  to  force  them, 
not  to  intimidate  them,  but  to  persuade  and  advise  them  not 
to  go  to  their  work  under  the  circumstances  which  existed  at 
that  time.  I  do  not  think  that  his  conduct  in  so  doing  amounted 
to  a  contravention  of  the  section.  That  being  so,  the  magistrate 
was  wrong,  and  the  conviction  should  be  set  aside.  I  do  not 
think  there  is  any  other  section  of  the  Law  under  which 
conduct  of  that  kind  can  be  punished.  It  may  or  may  not  be 
desirable  that  there  should  be  an  amendment  of  the  Law,  but  tliat 
is  for  the  legislature,  not  for  this  Court. 

Mason,  J.,  I  concur. 

Cl'RLEWis,  J. :  In  having  this  matter  referred  to  the  Attorney- 
General  and  set  down  for  argument,  I  thought  it  necessary  to  do 
so  on  account  of  a  former  review  case  {Rex  v.  Joluinnvs),  in  which 
the  accused  was  charged  under  the  same  section,  viz.,  ch.  7,  sec.  1, 
of  Law  13  of  1880,  in  which  the  accused  was  convicted  and 
wliere  the  conviction  was  affirmed  by  my  brother  Smith.  I  liavo 
referred  to  the  record  in  that  case,  and  find  tlmt  there  was 
equally  in  that  case  an  absence  of  evidence  of  duress  or  force  as 
there  is  here;  but  I  take  it  that  my  brother  Smith  was  moved  to 
confirm  that  conviction  on  account  of  a  note  which  the  magistrate 
had  made  at  the  end  of  his  record,  in  which  he  stated  that  he  had 
had  a  translation  of  the  original  Dutch,  and  that  the  original 
Dutch  seemed  to  convey  a  different  meaning  to  the  words  as 
found  in  the  English,  "  molesting  or  in  any  way  obstructing 
another,  forcing  or  endeavouring  to  force."    I  have  refen-ed  to 
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the  urit^inal  Dutch,  and  it  does  not  seem  to  ine  to  convey  any 
different  meaning  to  the  English  words  as  quoted  in  the  present 
Law.  As  Mr.  Mattfunvs  pointed  out,  this  Law  was  passed  origin- 
ally during  the  interim  Government  of  the  Transvaal  under 
British  administration,  and  this  is  taken  over  from  the  Cape 
Act,  which  again  is  probably  taken  over  from  the  English 
statute  referred  to  by  counsel.  The  Dutch  words  convey  no 
'further  meaning  than  the  English  words  as  they  appear  in  the 
Law  before  us  now.  I  agree,  therefore,  in  thinking  that  on  this 
account  the  conviction  should  be  set  aside. 


REX  V.  JONES. 
1905.      March  20.    IxNES,  C.J.,  and  Mason  and  Curlewis,  J.J. 

(Jt-inivfial  procedure, — Review, — Ordhiance  32  q/'1902,  sec,  46. — Liqiwr 
I.0CLto. — AttempHny  to  ituj)pfy  liqiwr, —  What  coinftitutes  an  attempt. 

The  accusecl,  having  purchased  a  bottle  of  liquor,  was  returning  with  it 
to  the  native  "trap  boys"  who  had  given  him  money  to  buy  it, 
but  when  he  saw  the  white  detectives  he  di*opped  the  bottle  and 
rait  away.  I/eldi  that  he  could  not  be  rightly  convicted  of  "attempt- 
ing "  to  supply  liquor  to  coloured  persons. 
Beu:  V.  Sharpe  ([1903]  T.S.  868)  followed. 

This  was  a  case  which  came  before  Mr.  Justice  Mason  for 
i^jview,  and  was  by  him  referred  to  the  full  Court  for  argument 
and  decision. 

The  facts  were  as  follows :  Two  native  trap  boys  were  given 
money;  they  gave  it  to  the  accused  to  buy  liquor  for  them; 
lie  went  and  bought  a  bottle  of  whisky.  On  his  way  back  to 
where  he  had  left  the  traps  he  passed  the  white  detectivea,  who 
were  on  the  watch,  recognised  one  Qf  them  and  ran  away.     When 
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paraued  he  first  tried  to  hide,  and  then  dropped  the  bottle,  but 
was  caught  and  arrested.  The  record  showed  that  on  his  return 
with  the  liquor  he  did  not  even  come  in  sight  of  the  trap  boys. 
The  magistrate  found  the  accused  guilty  of  attempting  to  mipply 
liquor  to  natives,  and  sentenced  him  to  twelve  months'  imprison- 
ment with  hard  labour.  Owing  to  a  previous  conviction  under 
the  same  Ordinance  proved  against  the  accused,  this  sentence 
was  within  the  magistrate's  jurisdiction. 

Nietneyer,  for  the  accused :  I  rely  entirely  upon  the  case  of 
Rex  V.  Sharpe  ([1903]  T.S.  868).  If  anything  the  facts  in  that 
case  are  stronger  to  support  a  conviction  than  in  the  one  now 
before  the  Court. 

Matthews,  for  the  Crown,  quoted  tt.  v.  Ring  (61  L.J.,  M.C. 
116)  to  prove  that  an  act,  even  though  unsuccessful  in  the  con- 
summation of  its  original  purpose,  may  constitute  an  attempt  to 
commit  a  crime,  although  the  non-success  of  the  accused  was  due 
to  circumstances  which  he  could  not  foresee  or  control. 

Innes,  C.J. :  To  my  mind  this  case  is  so  exactly  parallel  ¥rith 
the  case  of  Rex  v.  Sharpe  (eupra)  that  it  hardly  admits  of  argu- 
ment. The  accused,  while  returning  with  the  liquor,  saw  the 
white  detectives  watching  him.  He  thereupon  dropped  the 
bottle  and  ran  away.  Whatever  his  original  intention  was,  there 
is  no  doubt  that  this  action  on  his  part,  forced  upon  him  though 
it  may  have  been  by  sudden  necessity,  prevented  him  from  at- 
tempting to  supply  the  trap  boys  vrith  the  liquor.  As  a  matter  of 
fact  he  did  not  see  the  ''  traps  "  again,  and  was  therefore  unable 
to  attempt  to  supply  them.  The  decision  in  the  case  already 
referred  to  was  based  updn  the  same  grounds,  and  I  consider 
that  it  was  rightly  decided.    The  conviction  must  be  set  aside. 

Mason  and  Curlewis,  J.J.,  concurred. 
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REX  y.   PATTERSON. 

1905.    March  20.    Innes,  C.J.,  and  Mason  and  Curlewis,  J.J. 

Criminal  procedure. — Applioation  far  eomm%$9ion  de  bene  eeee, — Poat- 
ponemeni  to  enable  copy  of  application  to  be  eerved  on  accneed^s 
aUomey, — Coste  against  the  Crotvn  rejueed, — Ordinance  1  of  1903 
see.  208. 

Where  the  Crown  applied  for  a  oommiasion  to  take  the  evidence  of  a 
neoesaaiy  witness  in  a  criminal  proceeding,  and  the  accused  ap- 
plied for  postponement  on  the  ground  that  no  copy  of  the  applicar 
tion  had  been  served  on  his  attorney,  Held,  that  though  the 
postponement  ought  to  be  granted,  costs  of  the  day  should  not  be 
given  against  the  Crown. 

Where  the  Crown  is  aware  that  the  accused  has  employed  an  attorney, 
service  of  all  notices  should  be  effected  on  the  latter  as  well  as  on 
the  client. 

In  this  matter  the  Crown  applied  under  sec.  208  of  the 
Criolinal  Procedure  Code  for  a  commission  de  bene  e^ae  to  take 
the  evidence  of  one  Henry  Charles  Johnston,  in  England. 

"^KeUey,  on  behalf  of  the  accused,  applied  for  a  postponement 
(m  the  ground  thiat  no  notice  had  been  served  upon  the  accused's 
solicitors,  and  that  it  was  necessary  to  consult  the  latter  before 
deaUng  with  the  merita  He  also  asked  for  the  costs  of  the 
application. 

BtumS'Begg,  for  the  Crown :  I  do  not  oppose  the  postpone- 
ment, but  the  respondent  is  not  entitled  to  his  costs  under  Ordi- 
nance 1  of  1903.  By  sec  279  of  that  Ordinance  service  on  the 
oocnsed  is  the  only  duty  cast  upon  the  Crown.  This  has  been 
done.  Accused  did  not  refuse  to  accept  service.  Moreover,  no 
statute  has  been  referred  to,  nor  has  authority  been  quoted  jn 
support  of  this  application  for  costs.  The  only  provisions  laid 
down  as  to  costs  in  this  Ordinance  are  those  which  allow  costs  to 
be  granted  against  privAte  prosecutors  in  certain  cases. 
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Innes,  CJ.  :  Mr.  Krlspy  applies  for  postponement  of  the 
application  on  the  ground  that  no  notice  has  been  served  on  tlie 
accused's  attorney.  The  Crown  docs  not  oppose,  and  the  past- 
pouement  will  be  granted.  Costs  of  the  day  are  also  asked. 
Now  sec.  279  of  the  Ordinance  provides  only  for  the  service  of 
notice  on  the  accased  personally.  But  as  a  matter  of  practice 
the  Court  should,  I  think,  lay  down  the  rule  tliat  whenever  the 
Crown  is  aware  that  the  accused  has  instructed  an  attorney, 
service  should  be  effected  upon  the  latter  as  well  as  on  the  client. 
So  far  as  the  question  of  costs  in  the  present  in.stance  is  con- 
cerned, however,  Mr.  Keh^y  has  quoted  no  authority  nor  has  he 
referred  to  any  statute  which  would  jastify  us  in  making  an 
order  for  costs  against  the  Crown  in  an  interlocutory  application 
in  a  criminal  proceeding.  I  can  iind  nothing  in  Oi'dinance  1  of 
1903  which  can  be  construed  to  mean,  or  to  imply,  that  the  Court 
has  that  power.  The  postponement  will  be  granted  until  the 
27th  March ;  no  order  as  to  costs: 

Mason  and  Curlewis,  J.J.,  concurred. 

Applicant's  Attorney :  W.  H.  Cleland. 


GILLINGHAM  v.  HARRIS  &  MORGAN. 

1905.    March  23.     Wessels,  J. 

Ejectment, — Builders*  lien, — Jh»  retentionia, — Privity  of  contract^ — 
Lessor  and  lessee. 

Where  the  lessee  of  certain  premises  destroyed  by  fire  had  contracted 
with  a  builder  for  the  restoration  of  the  property,  Ileldj  that  the 
contractor  could  not  maintain  a  ^W  retentionis  against  the  owner 
and  lessor  of  such  property. 

Gillingham  applied  for  an  order  of  court  to  compel  the 
partners  in  the  firm  of  Harris  &  Morgan  Jx>* remove  themselvofi 
and  their  property  from  certain  premises  of  which  he  was  the 
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owner.  The  facts  upon  which  the  application  was  based  were  as 
follows:  Gilliugham  had  leased  certain  property  known  as  the 
Lombardy  Hotel  to  one  Hosgood.  Part  of  the  hotel  was  burned 
down,  and  Hosgood  entered  into  a  contract  with  a  firm  of 
builders  named  Harris  &  Morgan  for  the  repair  and  restoration 
of  the  portion  destroyed.  While  the  work  contracted  for  was 
still  in  progress  Hosgood  broke  his  lease  without  notice  to 
Gillingham,  and  left  the  country.  Harris  &  Morgan  now  claimed 
to  have  a  builders'  lien  over  the  new  premises,  and  refused  to 
leave  until  Gillingham  had  paid  them  the  balance  of  the  contract 
price.     Gillingham  now  sued  for  an  order  of  ejectment. 

Gregorowaki,  for  the  applicant :  Whatever  jtt«  retentionia  the 
builders  might  have  as  against  Hosgood  if  he  were  still  the 
lessee,  they  can  have  no  right  or  title  against  the  lessor,  who  did 
not  enter  into  the  contract  with  them  and  did  not  authorise 
Hosgood  to  do  so  on  his  behalf.  By  the  terms  of  the  lease 
Hosgood  was  bound  to  repair  in  case  of  fire,  and  towards  such 
repair  Gillingham  has  already  contributed  £186.  There  was  no 
privity  of  contract  between  the  lessor  and  Harris  &  Morgan. 
Moreover,  a  builder's  lien  holds  good  only  in  the  case  of  a  new 
building,  and  this  is  a  matter  of  restoration  and  repairs.  I  rely 
entirely  upon  the  principle  laid  down  in  the  case  of  Colonial 
Government  v.  Smith  and  Others  (4  S.C.  194). 

Morgan,  in  person,  for  the  respondents,  submitted  that  they 
had  a  claim  upon  the  lessor  to  the  extent  to  which  his  property 
had-  been  improved  and  enhanced  in  value.  Certain  improve- 
ments had  now  been  made  in  the  property  which  did  not  exist 
hefore  its  destruction  by  the  fire. 

The  Court,  in  granting  the  application,  said  that  had  there 
been  any  doubt  as  to  the  Roman-Dutch  law  on  the  point,  all  such 
doubt  was  removed  by  the  case  quoted.  There  was  no  privity 
of  contract  between  Gillingham  and  Morgan,  for  the  latter  was 
employed  by  the  lessee  Hosgood,  and  not  by  the'  landlord 
Gillingham.  The  respondents  were  ordered  to  remove  them- 
5ielvefl,  their*  personal  property  and  plant  from  the  premises  in 
question  within  one  week. 

Applicant's  Attorneys :  Rooth  li-  WfSseU, 
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MALOPE  AND  OTHERS  v.  POTCHEFSTROOM 
MUNICIPALITY. 

1905.    March  2S.    Wsssels,  Mason  and  CimLEWis,  J.  J. 

MuhicipalUy. — Native  loeaiian. — Con»eni  of  ike  Lieutenant-Oovemor. 
—Ordinance  58  ^1903,  eec  Z1.—Coet$. 

The  consent  of  the  lieutenant^ovemor,  as  required  by  sec  37  of 
Ordinance  58  of  1903,  for  the  laying  out  of  a  native  location  by  a 
municipality  had  not  been  obtained.  The  municipality  under 
their  bye-laws  levied  a  charge  as  against  occupiers  of  ground  witiiin 
the  location.  Held,  on  appeal,  that  the  consent  of  the  Lieutenant- 
Governor  not  having  been  obtained,  there  was  no  location  in  terms 
of  the  law,  and  therefore  the  bye-laws  of  the  municipality  did  not 
affect  the  location  and  the  charge  was  accordingly  illegal  and  in- 
valid, ffdd^  further,  that  as  the  municipality  had  acted  tdtra 
vires,  the  appellants  were  entitled  to  their  costs  in  both  coorts. 

This  was  an  appeal  from  the  decision  of  the  Assistant  Resi- 
dent Magistrate  of  Potchefstroom.  Natives  had  oocapied  stands 
in  the  native  location  at  Potchefstroom  since  1888  apon  payment 
of  10a  per  annum  for  stand  license.  Under  the  new  bye-laws  of 
the  Potchefstroom  Municipality,  which  came  into  force  oh  the 
15th  September,  1904,  the  charge  for  such  licenses  was  rcSsed 
from  10s.  to  £3  or  £7, 10s.  The  appellants  refused  to  pay  the 
increased  charge  on  demand,  and  lendered  the  sum.of  10s. ;  they 
were  thereupon  charged,  at  the  instance  of  the  manicipality, 
with  contravention  of  sea  7  of  the  Potchefstroom  native  location 
bye-laws.  They  were  found  guilty  and  sentenced,  and  against 
this  conviction  they  appealed. 

At  the  first  hearing  of  the  appeal  the  matter  y;;as  referred 
back  to  the  magistrate  for  evidence  to  be  taken  on  the  following 
points : — 

(a)  The  circumstances  under  which  the  municipality  took 
over  the  control  of  the  native  location,  and  especially 
whether  the  approval  of  the  lieutenant-Govemor  was 
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obtained  to  the  laying  oat  or  taking  over  of  the 
location. 

(b)  Whether  the  approval  of  the  lieutenant-Qovemor  was 

obtained  to  the  lease  of  the  location  lands  by  the 
Conndl,  and,  if  so,  when. 

(c)  Whether  the  amount  of  stand  rent  was  Faiaed  from  lOs. 

to  £7,  lOs.  by  municipal  resolution  or  by  regulationi 
and  whether  the  consent  of  the  lieutenant-Qovemor 
was  obtained  to  the  alteration,  and  when  it  was  made. 

(d)  When  did  the  appellants  tender  to  pay  lOs.  per  annum 

for  their  stands,  and  under  what  circumstances  ? 

Oregorowaki,  for  the  appellants :  Sec.  37  of  Ordinance  68  of 
1003  has  not  been  observed,  as  the  consent  of  the  Lieutenant- 
Governor  has  not  been  obtained ;  therefore  this  location  is  not  a 
location  in  terms  of  the  law.  The  bye-laws  therefore  cannot 
apply  to  the  location,  and  the  charge  is  illegal.  The  charges  for 
stand  licenses  must  under  sec  24  of  the  bye-laws  be  fixed  by 
regulation,  and  the  consent  of  the  Ideutenant-Govemor  must  be 
obtamed ;  these  charges  were  fixed  by  resolution,  and  the  neces- 
sary approval  of  the  Lieutenant-Governor  was  not  obtained.  A 
regulation  is  the  same  as  a  bye-law.  There  was  no  publication 
of  the  new  charge,  and  therefore  sec  45  of  Ordinance  58  of  1903 
has  not  been  complied  with.  The  municipality  has  acted  wholly 
uUva  vires. 

SrnuU,  for  the  respondents :  Under  sec.  2  of  the  bye-laws  the 
lienteDani-Qovemor  has  approved  in  advance  of  the  town  lands 
of  Potehebtroom  being  used  as  a  location.  Each  specific  location 
need  not  be  approved  of  specially.  A  location  may  be  laid  out 
bjr  resolution ;  it  is  not  essential  that  it  should  be  done  by  regu- 
lation ;  vide  sec  1  of  the  bye-laws.  A  bye-law  is  not  the  same 
as  a  regulation.  Sec  45  of  Ordinance  68  of  1903  only  refers  to 
bjre-laws,  and  the  bye-laws  in  this^ase  have  been  duly  published. 

Wessu^  J. :  In  this  case  the  one  important  question  for  the 
Court  to  consider  is  whether  this  is  a  location  which  falls 
mider  sec  37  of  Ordinance  58  of  1903.  Now  sec  37  of  that 
Ordinance  reads  as  follows:  '^The  council  may,  with  the  approval 
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of  the  Lieutenant-Governor,  lay  out  on  lands  under  its  control 
such  locations  for  natives  as  may  be  deemed  desirable,  and  erect," 
&c.  Has  the  location  in  question  been  laid  out  under  sec.  37  ? 
It  cannot  be  said  to  be  a  location  until  it  has  obtained  the 
approval  of  the  Lieutenant-Qovernor.  The  approval  of  the 
Lieutenant-Governor  for  the  laying  out  of  this  location  has 
confessedly  not  been  obtained ;  but  it  is  argued  that  under  sec.  2 
of  the  bye-laws  the  Governor  has  already  said  to  the  munici- 
pality :  "  I  do  not  want  to  be  troubled  with  sec.  37 ;  you  take 
my  authority  now,  and  you  can  under  that  authority  lay  out 
whatever  locations  you  like  in  the  future  and  wherever  you  like." 
Now,  the  Governor  has  no  power  to  say  that.  That  being  so, 
sec.  2  can  never  refer  to  that.  Sec.  2  can  never  be  held  to  mean 
that  the  Governor  has  dispensed  with  the  necessity  of  giving  his 
approval  under  sec.  37.  It  may  mean  that  the  municipality  has 
the  right  to  lay  out  on  town  lands  locations  from  time  to  time, 
but  it  does  not  go  so  far  as  to  say  that  if  the  municipality  chooses 
to  lay  out  a  location  in  a  particular  place  it  can  dispense  with 
the  consent  of  the  Lieutenant-Governor. 

Now,  as  this  consent  has  not  been  obtained,  there  is  no  loca- 
tion under  the  law,  and  if  there  is  no  location  under  the  law,  no 
bye-laws  made  by  the  municipality  can  affect  that  location.  If 
no  bye-laws  made  by  the  municipality  can  affect  the  location, 
then  no  charge  made  against  the  occupiers  of  the  ground  in  the 
location  under  the  bye-laws  or  under  the  Ordinance  can  possibly 
affect  the  natives  living  there.  Hence  the  contention  of  the 
appellants  is  correct  that  the  charge  made  by  the  municipality  is 
illegal  and  invalid,  and  that  therefore  th^y  cannot  be  compelled 
to  pay  the  charge. 

Further  questions  have  been  raised  as  to  whether  regulations 
and  bye-laws  mean  the  same  thing,  and  whether  it  was  necessary 
that  the  regulation  imposing  this  charge  should  have  been  pub- 
lished in  the  Gazette,  It  is  perfectly  clear  that  if  regulation  and 
bye-law  do  mean  the  same  thing,  under  sec.  45  it  should  have 
been  published  in  the  Gazette.  Even  a  superficial  study  of  the 
Ordinance  shows  that- the  word  regulation  is  unquestionably 
used  in  certain  sections  as  equivalent  to  bye-law,  but  whether 
the  word  regulation  always  means  the  same  as  bye*law  is  a  qiies- 
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tion  thai  I  am  not  prepared  to  decide  at  this  moment,  and  as  it 
ia  80  very  clear  that  the  municipality  has  acted  iditu  vires,  and 
that  it  had  no  authority  to  impose  the  charge  complained  of 
inasmuch  as  it  Was  not  a  location  under  sec.  »S7, 1  do  not  think 
that  it  is  necessary  to  decide  the  further  question. 

Mason  and  Curlewis,  J.J.,  concurred. 

Gregorowski  applied  for  casts  in  both  courts. 

Smvia  contra. 

Wessels,  J. :  The  appeal  is  upheld  and  the  sentence  of  the 
magistrate  quashed,  and  the  appellants  are  entitled  to  the  costs 
in  both  courts.  They  are  entitled  to  casts  because  here  the  muni- 
cipality acted  wholly  ultra  vires ;  they  had  no  justification  for 
their  action  at  all ;  they  had  no  right  whatsoever  to  claim  this 
money ;  and,  after  all,  the  prosecution  was  merely  for  the  purpose 
of  obtaining  money.  There  were  other  ways  in  which  this  money 
could  have  been  obtained.  The  municipality  chose  to  adopt  a 
eertaiti  machinery ;  they  have  failed,  and  I  cannot  see  why  the 
OTd\\\«Lry  rule  that  the  successful  party  is  entitled  to  costs  does 
ikoi  a^pply  to  this  case.  Under  these  circumstances  I  think  that 
they  are  entitled  to  the  costs. 

HiSON,  J. :  I  should  like  to  say  something  with  reference  to 
tins  question  of  costa  I  think  the  Court  has  undoubtedly  juris- 
diction to  give  costs  in  an  appeal  upon  a  charge  of  this  character. 
I  think  this  is  peculiarly  a  case  in  which  costs  should  be  given, 
l)ocattse  substantially  a  civil  right  was  being  tried.  The  natives 
maintained  they  had  a  special  right  on  these  lands,  and  it  ap- 
pears to  me  in  all  probability  the  Town  Council  could,  by  action 
for  ejectment  or  in  some  other  way,  have  tested  the  question  in 
ft  civil  court  I  am  not  prepared  to  say  that  we  should  adopt 
exactly  the  same  principle  in  granting  costs  in  respect  of  prose- 
cations  under  the  Municipal  Corporations  Act  for  breaches  of 
bye-lawB  as  in  connection  with  civil  cases,  because  I  think  I  am 
ri(^t  in  saying  that  it  has  not  been  the  practice  to  require  those 
convicted  of  breaches  of  bye-laws  always  to  pay  costs  to.  the 
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municipality,  and  that  ought  to  be  the  practice  if  exactly  the 
same  rule  applied  as  in  civil  cases. 

CuRLEWLS,  J. :  I  agree  that  the  circumstances  of  this  case 
demand  that  the  appellants  should  have  their  costa 

Appellants'  Attorney:  F.  P.  Grots;  Respondents'  Attorneys: 
Macintoeh  A  Kennetiey. 
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1905.    February  27,  March  30.    Smfth  and  Mason,  J.J. 

Criminal  proeednrt!, — App^if. — Faulty  indietmeni, — Grounds  of  appeal. 
—PtMic  Health  Bye- Latos.— Government  Notice  192  of  1904.— 
Cmiviction  upheld. 

Where  on  an  indictment  the  accused  was  charged  with  contravention 
of  a  section  which  was  one  of  three  closely  related  sections  all 
dealing  with  the  offence,  of  which  only  Uie  last  imposed  the 
penalty  attached  to  such  statutory  offence,  and  the  accused,  plead- 
ing to  the  merits,  had  raised  no  objection  in  the  lower  court  and 
had  in  no  way  been  prejudiced  in  his  defence,  Heid^  on  appeal, 
that  such  objection  could  not  be  raised  for  the  first  time  as  a 
ground  of  appeal,  nor  was  the  irregularity  of  sufficient  impcnrt  to 
warrant  the  conviction  being  quashed. 

All  tho  facts  are  set  forth  in  the  judgment  of  the  Court 

Gfregorowdd,  for  the  appellant:  The  accused  was  charged 
under  the  wrong  section  of  the  bye-laws.  In  such  case,  even 
though  an  offence  has  been  committe<l,  the  conviction  cannot  be 
sustained.  The  facts  as  disclosed  are  not  a  contravention  of  sec. 
29.  This  being  solely  a  statutory  offence,  it  is  a  sine  qua  non 
that  no  mistake  must  be  made  in  the  indictment  to  prejudice  the 
accused,  by  charging  him  under  a  wrong  section  of  the  statute. 
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The  indictmeut  charges  him  with  a  particular  offence  under  sec. 
29;  this  section  creates  no  offence.  He  cannot  now  be  called 
upoD  to  answer  for  any  other  breach  of  the  law  he  may  have 
eommitted. 

[Mason,  J.:  The  facts  on  the  record  constitute  an  offence. 
The  wrong  nomen^  criminia  has  been  given.  Can  this  defect 
not  be  cared,  inasmuch  as  the  accused  raised  no  objection  when 
before  the  magistrate  ?] 

I  contend  that  it  cannot  be  cured ;  see  Sedig  v.  Regina 
(4  ECO.  5),  and  Rex  v.  Jimes  ([1903]  T.S.  878).  I  also  quote,  in 
BQpport  of  the  main  contention,  Abrame  v.  Rex  ([1903]  T.S. 
154);  Hack  v.  Rex  ([1904]  TJS.  351);  Hesa  v.  Tlve  State  (2  Off. 
Bep.  139);  Regiva  v.  Dtjwm  (2  E.D.C.  380). 

Esdden,  for  the  Crown :  It  is  not  necessary  to  sj^^fy  ac- 
eorately  in  the  indictment  the  particular  section  of  the  statute. 
Tbe  act  itself  is  a  contravention  of  the  bye-law  under  which  the 
accused  is  charged.  The  accused  raised  no  objection  to  the  in- 
dictment in  the  lower  court;  he  pleaded  to  the  merits  and  was 
in  no  vrise  prejudiced  in  his  defence.  Had  such  exception  been 
taken  in  limine,  the  magistrate  could  then  and  there  have 
amended  the  indictment,  and  his  amendment  would  have  been 
npheld  on  appeal ;  see  The  Petition  of  Thainaa  Sampson  (1  C.T.R. 
184> 

GregcTowdd,  in  reply :  It  is  a  salutary  rule  from  which  the 
Court  will  not  readily  depart  that  in  eveiy  statutory  offence  the 
sccnsed  must  know  precisely  under  what  section  he  is  charged  ; 
Bee  de  ViUien  v.  Rex  ([1903]  T.S.  15);  Regina  v.  Warren  (2 
EJ).C.  388). 

(Titr.  adv.  vuU. 

Parfea  (March  30):— 

Mason,  J.,  delivered  the  following  judgment :  The  appellant 
in  this  case  was  charged  on  two  counts  with  contravening  art.  29 
of  ch.  4,  see  6,  of  the  Germiston  Public  Health  Bye-Laws  by 
exposing  for  sale  certain  meat  unfit  for  food,  convicted  and 
sentenced  on  each  count  to  a  fine  of  £10  or  in  default  seven  days' 
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and  Bobstanoe  of  a  thing  were  Raerificed  to  the  science  of  artifidal 
statement ;  see  Cador  v.  Regina  (6  A.C.,  L.R.  229) ;  Bm  v. 
Jameson  (18  Cox,  400). 

I  think  the  Criminal  •Procedure  Code  (sec.  120)  embodies  the 
connect  l^al  principle  in  lajdng  down  that  the  indictment  most 
set  forth  the  offence  charged  in  such  a  manner  and  with  snch 
particulars  as  may  be  reasonably  sufficient  to  inform  the  accused 
of  the  nature  of  the  charge. 

The  question  in  this  appeal  is  in  short  whether  an  indictment 
is  bad  which  charges  a  contravention  of  one  of  three  closely 
related  sections  which  must  all  be  referred  to  for  a  complete 
definition  of  the  offence,  the  section  mentioned  only  imposing 
a  penalty,  the  accused  making  no  objection  at  the  trial  and 
haying  suffered  no  prejudice  from  the  defect,  and,  moreover, 
where  the  facts  averred  and  proved  constitute  the  offence  in- 
tended to  be  charged. 

In  Q^een  v.  Oliphant  (3  E.D.C.  413)  a  remit  by  the  Attomey- 
Qeneral  to  try  on  the  charge  of  house-breaking  with  intent  to 
commit  a  felony  was  set  aside  on  review  on  the  ground  that 
felony  was  a  term  unknown  in  our  law. 

In  Queen  v.  Berry  (3  KD.C.  117),  likewise  a  case  in  review, 
where  a  prisoner  was  charged  with  gaol-breaking  without  refer- 
ence to  the  appropriate  sections  of  the  statute  the  proceedings 
were  not  quashed,  but  only  the  sentence  jsiet  aside  as  beyond  the 
magistrate's  jurisdiction. 

Judgments  of  inferior  courts  have  also  been  set  aside  at  the 
Cape  upon  review  where  a  section  of  the  same  number,  but  the 
wrong  schedule  of  an  Act,  was  referred  to ;  see  Queen  v.  Dixcn 
(2  E.D.C.  380);  Queen  v.  Viine  (2  KD.C.  159),  where  the  neces- 
sary facts  were  averred,  but  the  wrong  statute  .cited ;  Queeih  v. 
Police  (2  KD.C.  191),  where  the  charge  was  under  a  wrong  sec- 
tion of  the  Act  altogether ;  Queen  v.  Lapie  (3  H.C.G.  487),  where 
the  charge  was  laid  under  the  section  of  a  law  merely  substitu- 
ting one  penalty  for  a  prior  penalty  under  another  law ;  Queen 
v.  Sepongo  (4  KD.C.  271). 

It  may  be  remarked,  however,  that  with  the  exception  per- 
haps of  the  last  case  the  convictions  were  also  open  to  grave 
question  upon  the  merits  and  upon  other  irregularities.    If  we 
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had,  nevertheless,  to  follow  these  decisions  the  present  appeal 
would  have  to  be  sustained ;  but  in  addition  to  the  fact  thlat  in 
some  instances  they  are  based  on  rules  not  in  force  here,  there 
are  other  cases/ some  of  which  came  before  a  full  court,  which 
8opport  a  contrary  view.  In  Qu£en  v.  Berg  (1  Searle,  93)  a  faulty 
deseription  of  the  offence  followed  by  a  statement  of  all  the 
necessary  facts  was  held  not  to  invalidate  a  conviction,  because 
the  indictment  brought  fully  and  fairly  to  the  notice  of  the 
prisoner  the  charge  against  him.  The  High  Codrt  of  Griqualand 
West  upheld  on  appeal  {Fine  .v.  Queen,  4  H.C.O.  3)  a  conviction 
upon  an  indictment  for  contravening  the  penalty  section  where 
a  prior  section  created  the  offence  in  a  case  in  which  no  objection 
wi»  taken  in  the  court  below  (see  also  Queen  v.  Venter,  5  KD.C. 
91).  The  Eastern  Districts'  Court  (Qtieen  v.  Campbell,  1  E.D.C. 
189)  likewise  dismissed  an  appeal  where  ho  objection  was  taken 
in  the  court  below  in  a  case  where  the  summons  did  not  state 
who  was  complainant  and  what  section  of  the  law  charged  was 
contravened,  though  the  proper  charge  had  been  entered  in  the 
magistrate's  records  and  pleaded  to.  In  a  review  case,  where 
the  prisoner  was  charged  with  contravening  a  section  which  laid 
down  that  the  accused  should  be  deemed  guilty  of  theft  if  he 
could  not  satisfactorily  explain  possesc'ion,  the  court  merely  sent 
the  records  back  to  have  the  charge  altered  to  one  of  theft  (Queen 
V.  PlacUjes  and  Others,  4  KD.C.  267). 

But  a  case  more  resembling  the  present  one  is  that  of  Queen 
V.  Sampson  (8  S.C.  229).  There  the  accused  was  brought  with- 
out summons  or  warrant  before  a  special  justice  of  the  peace, 
who  told  him  ho  was  charged  with  having  sold  liquor  to  an 
intoxicated  person  ;  he  denied  the  charge ;  evidence  was  led ;  he 
cross-examined  the  witnesses,  but  had  no  time  to  employ  an 
attorney ;  he  was  convicted.  The  records  sent  up  to  a  judge  for 
confirmation  charged  the  wrong  section  of  the  Act,  and  had  to 
be  returned  for  amendment.  The  accused  man  applied  to  bring 
the  proceedings  in  review  as  being  wholly  irregular,  but  the  full 
court  refused  his  application  on  the  grounds  that  he  raised  no 
objection  in  the  court  below,  but  took  his  chances  of  acquittal, 
and  that  he  had  not  sustained  any  prejudice  by  the  irregularities. 
There  could  hardly  be  a  stronger  example  of  the  application  of 
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the  principle  that  where  a  man  has  had  a  full  and  fair  trial  mere 
irregularities  of  procedure,  to  which  no  objection  is  taken,  will  be 
ignored  (see  also  Queen  v.  Smith,  4  H.C.G.  431 ;  Qiteen  v.  Mpili, 
4  E.D.C.  206). 

I  have  not  been  able  to  find  any  English  case  in  which  the 
defect  has  been  the  citation  of  a  wrong  section  of  an  Act,  but 
there  are  several  cases  in  which  errors  of  procedure  to  which  no 
objection  has  been  taken  have  been  held  insufficient  to  set  aside 
conviction ;  see  Queen  v.  Fletcher  (1  L.R.,  C.C.R.  320) ;  Queen  v. 
Smith  (1  L.R.,  C.C.R.  110);  Qu,een  v.  Berry  (28  L.J.,  M.C  86). 
In  one  case,  where  objection  was  taken  in  the  inferior  court  to  a 
case  being  brought  without  a  summons  which  the  law  required, 
the  objection  was  upheld  on  appeal,  but  the  court  adopted  the 
doctrine  of  waiver  and  expressed  the  opinion  that  the  case  would 
have  been  different  if  the  irregularity  had  not  been  challenged 
ab  initio  {BUvke  v.  Bee(^,  1  L.R.,  Ex.  D.  320). 

The  Court  of  Crown  Cases  Reserved  in  Queen  v.  Weatley 
(29  L.J.,  M.C.  35)  stated  that  they  would  not  follow  the  old  cases 
in  which  some  insignificant  error  in  reciting  the  title  of  an  Act 
was  held  to  avoid  the  indictment.  The  principle  that  imperfect 
averments  in  indictments  are  cured  by  verdict,  though  confirmed 
in  England  by  statute,  appears  to  me  to  have  considerable  foun- 
dation on  general  legal  principles,  and  it  may  perhaps  have  some 
application  in  the  present  instance ;  but  it  is  not,  I  think,  neces* 
sary  on  this  point  to  express  an  opinion ;  see  Queen  v.  Goldsmith 
(2  L.R.,  C.C.R  74) ;  Heymann  v.  Queen  (8  L.R.,  Q.B.  105). 

There  ia  in  our  own  Court  a  case  which  it  is  difficult  to  dis- 
tinguish in  principle  from  the  present  one,  viz.,  Hack  v.  Rex 
([1904]  T.S.  351).  The  prisoner  was  charged  and  convicted  of 
contravening  sub-sec.  (a)  of  sec.  46  of  the  Liquor  Ordinance, 
which  merely  imposes  the  penalty,  instead  of  contravening  sec.  46 
itself;  he  took  no  objection  in  the  magistrate's  court,  and  the 
Supreme  Court  declined  to  disturb  the  conviction  on  this  ground 
because  the  mistake  was  not  a  substantial  one,  such  as  charging 
a  man  under  an  entirely  wrong  section  and  one  having  no 
relation  to  the  crime  intended  to  be  charged. 

It  would  of  course  be  easy  to  apply  the  rule  that  any  error  in 
an  indictment  shall  vitiate  the  proceedings,  but  that  does  not 
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apX>car  to  me  to  be  in  the  interests  of  justice.  The  difficulty  of 
deciding  what  is  such  a  material  error  as  ought  to  render  a  con- 
viction invalid  is  patent,  but  it  is  one  that  the  courts  mup.t  face. 
Where,  of  course,  the  facts  averred  do  not  constitute  a  crime 
then  the  indictment  must  be  bad,  as  has  been  repeatedly  held 
(sec  Ahmim  v.  Rex,  [1903]  T.S.  154;  Stanton  v.  Grahams- 
ttnjL^  Tmn  Coii7icil,  4  E.D.C.  76 ;  Coetzee  v.  Rex,  [1905]  T.S.  34), 
l)ut  that  is  not  the  present  case.  The  indictment,  too,  may  be  so 
faulty  as  to  be  unintelligible  or  as  to  reciuirc  amendment  to  such 
an  extent  as  to  make  it  almost  a  new  indictment,  and  the  Court 
will  not  interfere ;  see  Qtu^n  v.  Larkin  (23  L.J.,  M.C.  125);  Rex 
V.  ^ycfe([1904]T.S.  1). 

But  in  the  present  case  the  article  charged  is  one  of  three 
related  articles  all  referring  to  the  offence,  while  the  chapter  and 
section  are  correctly  stated.  The  prisoner  knew  what  he  had  to 
meet,  took  no  objection  and  suffered  no  prejudice  because  the 
later  article  was  not  included  with  or  substituted  for  the  one 
actually  charged. 

It  appears  to  me,  therefore,  that  upon  the  decisions  of  the 
Cape  courts  most  entitled  to  weight,  and  of  our  own  Court,  and 
upon  general  principles  of  law  this  indictment,  to  which  no 
objection  was  taken  in  the  court  below,  is  sufficient,  having  re- 
gard to  the  statutory  reference,  to  suppoi-t  the  verdict  (sec.  120, 
Ordinance  1  of  1903). 

The  judgment  of  the  magistrate  must  therefore  be  confirmed, 
with  the  omission  of  the  alternative  of  imprisonment. 

Smith,  J.,  concurred. 

Appellant's  Attorney :  F.  W,  Konig. 
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VAN  DER  WESTHUIZEN  v.  SMITH  AND 
OTHERS. 

1905.    March  30,  31.    Inkes,  C.J.,  and  Wessels  and 
CUBLEWIS,  J. J. 

Trespass. — Negligence, — JoirU  iorUfecaore, — Chrasefire, — Damages, 

Where  owing  to  the  wrongful  act  or  negligence  of  one  or  more  among 
several  joint  trespassers  damage  is  caused,  and  the  act  or  default 
cannot  be  brought  home  to  any  individual  trespasser,  they  are  all 
liable  for  the  consequences. 

This  was  an  action  brought  by  van  der  Westhuizen  against 
Smith  and  eight  others  for  damages  caused  by  a  grass  fire  which 
occurred  on  the  plaintifTs  farm  on  a  certain  day  in  September, 
1904.  On  the  day  in  question  the  party  of  nine  men  were  tres- 
passing on  the  farm.  A  grass  fire  broke  out  in  their  vicinity 
while  they  were  still  in  the  act  of  trespass;  the  plaintiff  alleged 
that  such  fire  could  only  have  been  caused  by  some  negligent 
act  or  omission  on  the  part  of  some  one  of  them,  and  he  therefore 
claimed  the  sum  of  £1000  for  damages  resulting  from  the  fire. 
All  other  material  facts  appear  from  the  judgment 

Oregorowski  (with  him  de  Wet\  for  the  plaintiff:  The  defend- 
ants were  trespassers.  If  they  rely  on  the  fact  that  the  burm 
was  proclaimed  this  should  have  been  specially  pleaded.  Leave 
and  license  should  also  have  been  pleaded  if  defendants  wished 
to  rely  on  such  plea.  The  nine  men  were  joint  tort-feasors.  The 
fire  took  place  during  the  carrying  out  of  an  unlawful  act,  and 
unless  therefore  the  tort-feasance  can  be  definitely  brought  home 
to  some  individual  member  or  members  of  the  party,  all  are 
jointly  liable ;  see  Hume  v.  Oldacre  (1  Starkey,  351);  Allread  v. 
Bray  (97  Amer.  Dec  283);  McManus  v.  Lee  (97  Amer.  Dec 
386).  See  also  the  Digest  (Lex  Aquilia),  9,  2, 11.  Each  defend- 
ant must  rebut  the  presumption  of  negligence  which  arises 
under  the  circumstances  of  this  case ;  see  Yoet,  9,  2,  8. 
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^SteveiM,  for  the  defendants :  The  fire  must,  he  proved  to  be 

Vke  necessary  and  natural  result  brought  about  by  the  defend- 

aote  in  crossing  the  &nn.    The  cases  just  cited  do  not  apply, 

heeauae  in  each  of  those  cases  all  the  defendants  were  joint  tort- 

ieaaors,  and  the  wrongful  act  was  not  caused  by  the  negligence 

ol  any  one  individual    Li  any  case  I  submit  that  the  damages 

daimed  are  too  remote. 

[Wb8sei£,  J.,  referred  to  Digest,  9,  S,  1, 10.] 

Qregoraweki,  in  reply. 

Innis,  C. J. :  The  first  point  to  be  considered  is  what  caused 
tiiifl  fire.    It  appears  from  the  evidence  that  on  a  Sunday  in 
September  the  nine  defendants  had  gone  on  a  shooting  expedi- 
tion.   They  had  received  permission  from  Mr.  Marais,  the  owner 
of  the  land  immediately  adjoining  the  ground  now  in  question,  to 
shoot  upon  his  farm.    They  did  some  shooting. .  They  then  had 
lonch,  and  after  lunch  proceeded  to  go  home.    They  walked, 
some  of  them  with  guns  and  some  without,  over  the  plaintifTs 
farm.    The  person  really  in  charge  of  the  party  knew  he  was  on 
ihe  plaintiflTs  ground,  and  knew  there  was  no  right-of-way 
across  the  land;  he  had  been  used  to  go  there  before  without 
objection  being  taken,  and  therefore  thought  there  was  no  harm 
in  doing  so ;  but,  as  a  matter  of  fact,  all  these  persons  were  tres- 
passing upon  the  plaintiflTs  farm. 

{The  evidence  as  to  the  cause  of  the  fire  was  here  discussed  at 
length,  and  the  Chief  Justice  proceeded.]    Sitting  as  a  juror  I 
am  satisfied  that  the  fire  broke  out  in  the  immediate  neighbour- 
hood of  the  cart,  and  I  am  also  satisfied  that,  but  for  the  presence 
of  the  party,  there  would  have  been  no  fire.    I  am  convinced, 
therefore,  that  the  fire  originated  through  some  act  on  the  part 
of  one  or  more  of  the  party,  though  it  is  impossible  to  say  which 
one.   If  that  be  so,  the  next  point  to  consider  is  what  is  the 
legal  liability  of  the  parties.    I  must  say  that  at  the  conclusion 
of  the  evidence  I  had  formed  a  very  strong  impression  that  when 
P^noDs  are  wrongdoers  and  trespassers,  as  these  defendants  were, 
ao  thatthey  would  not  be  entitled  lawfully  to  light  a  fire,  then  if 
afire  does  take  place  through  the  act  of  one  or  more  of  them  the 
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law  should  presume  that  the  fire  originated  through  misconduct 
or  negligence.  And  in  that  case  the  onus  should  be  on  tlie 
defendants  to  show  that  the  fire  Originated  under  circumstances 
for  which  they  were  not  liable.  The  number  of  those  present  at 
the  time  would  make  no  difference.  If  there  were  more  men 
than  one,  each  man  should  discharge  that  onus  for  himself.  That, 
as  I  say,  was  the  impression  I  }iad  formed ;  and  it  is  satisfactory 
to  find  the  correctness  of  that  impression  entirely  borne  out 
by  the  passage  from  the  Digest  to  which  my  brother  Wesseus 
referred  during  tlie  argument,  and  to  Voet's  commentary  on  it. 
They  are  to  the  effect  that  whei-e  one  of  several  joint  occupiers  of 
a  room  wrongfully  throws  something  out  of  that  room  upon  the 
road  whereby  injury  is  caused,  then,  inasmuch  as  it  is  impossible 
to  say  who  did  it,  all  the  joint  occupiers  are  liable.  If  the  Court 
were  satisfied  that  one  of  the  number  alone  did  the  wrong,  then 
the  matter  would  be  different. 

It  is  not  necessary  to  discuss  that  aspect  of  the  matter,  because 
that  is  not  the  case  before  us.  It  migfit  well  be  that  the  other 
members  of  the  party  would  then  be  held  by  the  Court  to  have 
discharged  the  onus  to  which  I  have  referred,  and  that  the  one 
person  alone  would  be  fixed  with  the  liability.  But  in  this 
instance  I  am  satisfied  that  not  one  of  the  defendants  has  dis- 
charged the  onus.  They  all  come  forward  with  the  same  story, 
and  say  they  did  not  smoke.  •  It  is  clear  one  of  them  is  mistaken. 
Which  one  it  is  impossible  to  say.  Upon  general  principles, 
therefore,  it  seems  to  me  that  the  action  lies  against  all  of  them, 
and  that  they  are  all  liable  for  the  damage  which  has  occurred. 
Were  the  law  otherwise,  cases  of  great  hardship  might  arise. 
Suppose  two  men  go  into  another's  forage  loft  and  sleep  there ; 
one  of  them  strikes  a  match,  a  fire  occurs  and  the  house  is  burnt. 
How  could  the  owner  say  which  one  of  those  men  struck  the 
match  ?  It  would  surely  be  for  each  of  them  to  satisfy  the  Court 
that  he  had  discharged  the  onus  cast  upon  him,  and  that  he  was 
not  responsible  for  the  outbreak.  Then,  on  the  question  of 
damages.  [Here  the  evidence  on  this  point  was  discussed  and 
the  amount  assessed  at  £50.]  It  is  a  case  which  could  not  have 
been  brought  in  a  magistrate  s  court.  Judgment  will  be  for  the 
plaintiff  for  £50  with  costs. 
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Wessels,  J. :  I  concur.  I  find  as  a  fact  that  one  or  more  of 
them  caased  the  fire,  and  alno  that  they  were  treApasHers;  further, 
that  where  two  or  more  trespaasers  negligently  cause  a  fire  the 
person  who  actually  causes  the  fire  is  primarily  liable.  If  it  is 
impossible  to  determine  who  lit  the  fire,  all  the  trespassers  who 
were  in  the  immediate  neighbourhood  of  where  the  fire  broke  out 
are  liable  for  the  damage  caused  by  the  fire.  I  base  this  upon 
Zea:  10  of  the  Digest,  9,  3,  1. 

CuRLEWis,  J. :  I  concur. 

PlaintiflTs  Attorney :  C,  F,  Beyers ;  Defendants'  Attorneys : 
Rpes  <fc  JouberL 
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MINING  CO.,  LTD. 

1905.    March  24,  31.    Innes,  C.J.,  and  Mason  and 

CURLEWIS,  J.J. 

Negligence, — Excavation   near  highway.  —  Mining  area, — Neglect   to 
Jemce. — Pleadings, — Special  pleas,  if  omitted  from  the  pleadings, 
nol  cUlowed  at  Hie  hearing, — Contributory  negligence. 

Where  a  mining  company  sank  a  shaft  82  feet  from  a  public  road  &nd 
left  it  unfeneed,  and  the  circumstances  were  such  that  the  com- 
pany ought  to  have  foreseen  that  such  shaft  might  in  all  proba- 
bility become  a  source  of  danger  to  any  one  straying  off  the 
highway  for  a  short  distance,  Held,  that  the  company  waa 
liable  for  damages  at  the  suit  of  a  person  who  had  strayed  from 
the  road  in  the  dark  and  received  injuries  from  falling  into  the 
shaft. 

Where  a  plaintiff  alleges  negligence,  but  omits  to  aver  in  his  declaration 
the  neglect  of  a  specific  statutory  duty  on  the  part  of  the  defendant, 
that  fact  cannot  be  relied  upon  at  the  trial. 
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The  facto  of  the  case  appear  from  the  jadgment 
Boos,  for  the  plaintiff:  The  presence  of  this  unfenced  shaft 
so  doae  to  the  highway  was  a  source  of  danger  to  the  public, 
which  it  was  the  duty  of  an  ordinarily  careful  man  to  foresee 
and  to  avoid.  Grass  was  growing  over  the  edge  of  the  shaft  on 
one  side,  and  there  was  nothing  in  the  nature  of  the. surrounding 
veld  to  reveal  ito  presence.  Whether  by  leaving  the  shaft  un- 
fenced they  committed  a  breach  of  the  mining  regulations  is  im- 
material, because  they  negligently  omitted  to  perform  a  duty 
cast  upon  them  by  the  common  law  of  the  country. 

Saul  Solomon,  for  the  defendanto:  The  shaft  was  too  far 
removed  from  the  high  road  for  the  plaintiff  to  be  able  to 
establish  negligence  on  the  part  of  the  company ;  see  HardcasUe 
y.  South  Tarkdiire  Railway  Co.  (28  L.J.,  Ex.  139);  Bi^iks  v. 
South  Yarkdiire  Railway  Co.  (32  L.J.,  Q.B.  26).  Fleming  was  a 
trespasser  on  defendanto'  claims^  and  no  legal  duty  could  be  cast 
upon  the  company  with  regard  to  the  excavation  of  the  shaft 
The  plaintiff  had  knowledge  of  the  local  environment,  and  knew 
that  this  disused  shaft  was  there. 

Our.  adv.  wdt. 

Postoa  (March  31):— 

Innes,  C. J. :  This  is  an  action  for  damages.  The  plaintiff  is  a 
miner  living  upon  the  farm  Bietfontoin,  w.hidr  is  in  a  proclaimed 
mining  area.  Upon  that  farm  the  defendant  company  has  several 
claims,  and  over  it  certain  roads  or  righto-of-way  existed,  which 
are  marked  upon  the  plan  put  in,  and  with  regard  to  which  it  is 
ccMnmon  cause  that  the  public  had  the  right  to  use  them.  Not 
far  from  one  of  these  roads  is  a  disused  shaft/excavated  upon  one 
of  ito  claims  by  the  defendant  company,  at  a  distance  of  about 
82  feet  from  the  road  At  10  o'clock  in  the  evening  of  the  12th 
December,  1903,  the  plaintiff,  with  three  companions,  left  the 
Bietfontein  hotel  with  the  intention  of  proceeding  to  the  place 
where  he  was  lodging.  The  house  to  which  he  intended  to  go 
was  about  250  yards  from  the  hotel,  and  the  party  proceeded 
first  of  all  along  one  of  the'roads,  which  is  marked  as  being  16 
feet  u^  width.  At  a  spot  where  two  roads  diverged  the  other 
members  of  the  party  took  the  .broad  road  leading  to  their 
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dwellings ;  and  the  plaintiff  proceeded  alone  along  a  narrower, 
but  still  a  pablic,  road.  Its  width  was  about  10  feet,  and  by 
following  it  he  would  have  arrived  in  front'  of  his  own  door. 
Some  time  after  he  parted  from  his  companions  it  is  clear  that  he 
must  have  left  the  road.  It  was  a  very  dark  night,  raiu  was 
threatening,  and  there  was  no  light  at  all,  and  he  di  verged  from 
the  road  at  some  point  which  it  is  impossible  now  to  fix.  The 
road  which  he  was  using  was  a  very  narrow  track  and  he  must 
have  left  it  on  the  north  side.  On  that  side  there  is  ho  drain,  no 
ditch,  nothing  to  warn  any  person  who  might  leave  the  road  and 
proceed  on  to  the  veld  of  his  mistake.  Plaintiff  as  a  matter  of 
fact  says  he  did  not  know  he  was  off  the  road  at  all.  After  pro- 
ceeding a  short  distance  he  fell  into  this  shaft  The  shaft  was 
6  feet  in  diameter  and  60  feet  in  depth,  and  it  is  very  fortunate 
he  did  not  receive  more  injuries  than  he  actually  sustained.  But 
he  was  severely  shaken,  he  was  laid  up  for  some  months,  and  he 
brings,  his  action  now  to  recover  damages. 

The  defence  was  a.  general  denial  of  liability,  with  an  allega- 
tion in  very  general  terms  that  the  plaintiff  had  been  guilty  of 
ccMitributory  negligence.  It  did  not  say  in  what  respect  he  had 
been  negligent,  and  simply  placed  on  record  the  allegation  that 
there  had  been  contributory  negligence  of  some  kind. 

Now,  as  a  matter  of  fact,  we  are  satisfied  that  upon  the  part 
of  the  plaintiff  there  was  no  contributory  negligence.  Witness 
after  witness  was  called  who  said — and  there  was  no  contradic- 
tion from  the  other  side — ^that  it  was  perfectly  easy  to  stray  off 
this  road  without  being  aware  of  the  fact,  and  we  think  under 
these  circumstances  the  defence  of  contributory  negligence  was 
not  substantiated 

According  to  the  mining  regulations  this  shaft  ought  to  have 
been  enclosed,  and  counsel  for  the  plaintiff  sought  to  ground  a 
daim  upon  the  fact  that  there  had  been  a  breach  of  a  statutory 
doty  in  that  respect.  But  the  Court  did  not  allow  that  argument 
to  be  advanced,  because  there  had  been  no  allegation  of  such  a 
breach  in  the  declaration.  If  there  had  been,  or  if  the  declara- 
tion had  been  amended,  the  further  point  would  have  arisen, 
which  it  is  unneoessaiy  now  to  decide,  whether,  in  the  event  of 
BQdi  a  fareaeh,  the  liability  would  be  anything  more  than  the 

T.P.    OS-6 
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penalty  provided  by  the  law.  The  only  qaestion,  therefore,  which 
the  Court  has  now  to  consider  is  whether  under  the  common  law 
there  is  any  liability  upon  the  defendants,  and,  if  there  is  such  a 
liability,  what  is  the  amount  of  damage  which  has  been  sustained. 
Mr.  Solomon,  in  the  course  of  an  able  and  lucid  argument,  relied 
mainly  upon  the  fact  that  the  shaft  was  a  considerable  distance 
from  the  road — 82  feet.  His  contention  was  that  the  plaintiff 
was  a  trespasser  upon  the  defendants'  claim,  and  that  the  latter 
owed  no  duty  to  him,  and  therefore  could  not  be  liable  on  the 
ground  of  negligence.  He  relied  upon  English  cases — the  case  of 
Hardcastle  v.  South  Y&i^kahire  Railway  Co.  (28  L.J.,  Ex  139),  and 
the  case  of  Binka  v.  South  ForArsAi^'e  Railwa,y  Co,  (32  L.J.,  Q.B. 
26).  They  come  to  this,  that  according  to  English  law  an  owner 
of  land  adjoining  a  highway,  who  makes  an  excavation  on  the 
land,  is  not  responsible  for  injury  sustained  by  a  person  using  the 
road  unless  the  excavation  substantially  adjoins  the  highway  so 
as  to  constitute  a  public  nuisance  in  respect  of  the  ordinary  use 
of  that  road.  This  is  the  way  in  which  it  was  put  by  Pollock,  B., 
in  his  judgment :  "  When  an  excavation  is  made  adjoining  a 
public  way,  so  that  a  person  walking  upon  it  might,  by  making 
a  false  step,  Or  being  affected  with  sudden  giddineas,  or,  in  the 
case  of  a  horse  or  carriage  way,  might,  by  the  sudden  starting  of 
a  horse,  be  thrown  into  the  excavation,  it  is  reasonable  that  the 
person  making  such  excavation  should  be  liable  for  the  conse- 
quences ;  but  when  the  excavation  is  made  some  distance  from 
the  way,  and  the  person  falling  into  it  would  be  a  trespasser  upon 
the  defendant's  land  before  he  reached  it,  the  case  seems  to  us  to 
be  different."  So  that,  although  an  excavation  might  be  so  dose 
to  a  road  as  to  be  a  very  real  danger  to  any  persons  travelling 
along  that  road  at  night,  yet  unless  it  so  adjoins  the  highway  as 
to  be  a  public  nuisance  to  the  extent  indicated  in  the  extract 
which  I  have  read,  the  owner  of  the  land  who  made  the  excava- 
tion would  not  be  liable  for  any  resulting  damages. 

I  am  bound  to  say,  however,  that  the  law  as  laid  down  in 
those  cases  seems  to  have  been  somewhat  shaken  by  a  later  case 
— Hirst  V.  Taylor,  which  is  reported  in  54  LJ.,  Q.B.  310.  It  is 
more  fully  reported  in  the  Times'  Law  Reports  of  the  same  date, 
to  which  I  should  like  to  refer.    In  that  case  the  defendant  com- 


FLEMING  V.  RIKTFONTEIN  DEEP  GOLD  MINING  CX).     115 

pany  had  a  statutory  right  to  divert  a  certain  path ;  they  wore 
eonstructing  a  railway,  and  in  the  coiirne  of  their  works  they  had 
a  right  to  divert  the  path ;  they  did  so,  and  made  a  new  path. 
They  did  not  fence  the  road  at  the  place  wliere  the  two  paths 
diverged,  and  the  plaintiff,  proceeding  at  night  along  this  road, 
miflsed  both  paths  and  took  a  course  between  the  two,  and  at  a 
distance,  which  strangely  enough  is  almost  exactly  the  distance 
in  this  case  (80  feet),  fell  over  a  bridge  which  the  defendant  com- 
pany were  making,  and  sustained  serious  damage.  At  the  trial 
the  presiding  judge  directed  the  jury  that  the  defendant  company 
was  not  liable.  Applying  the  doctrine  of  the  earlier  cases,  he 
pointed  out  that  this  bridge  was  not  substantially  adjoining  the 
highway ;  and  the  result  was  that  the  plaintiff  was  non-suited. 
When  the  matter  came  before  the  Court  of  Queen's  Bench  that 
direction  was  held  to  be  wrong.  The  court  thought  that  it 
ought  to  have  been  left  to  the  jury  to  say  whether  the  new  path 
had  been  left  by  the  defendant  in  such  a  condition  as  to  be 
nnsafe  to  any  person  -using  it  at  night,  and  also  as  to  whether 
the  plaintiff  was  guilty  of  negligence.  It  is  true  that  the  judges 
aeem  to  have  based  their  opinion  mainly  on  the  ground  that  the 
defendant  company  were  guilty  of  negligence  in  leaving  the 
point  of  divergence  of  the  two  roads  unf enced.  But  the  decision 
itself  is  in  direct  conflict  with  the  principle  laid  down  in  the 
cases  to  which  I  first  referred,  because  this  bridge  was  80  feet 
away  from  the  road  along  which  the  plaintiff  ought  to  have 
been  proceeding ;  and  that  fact,  on  the  authority  of  these  cases, 
ought  to  have  been  fatal  to  the  plaintifTs  claim ;  yet  the  court 
held  that  it  was  not. 

Turning  to  the  American  cases,  we  find  considerable  conflict 
of  opinion ;  some  decisions  have  followed  the  case  of  Binka  v. 
Sondh  Yorkst^ire  Ritiltoay  Co,,  but  some  have  differed  from  tliat 
view.  I  need  only  refer  to  one  case — Crogan  v.  Shiele,  reported 
in  55  Amer.  Reps.  88.  The  facts  are  not  very  much  in  point 
here;  but  the  reasons  for  the  decision  are  very  important.  After 
flaying  that  in  Massachusetts  the  English  doctrine  had  been 
followed,  the  Court  went  on:  "The  rule  laid  down  in  City  of 
Norwidi  v.  Breed  was  stated  after  an  examination  of  the  Massa- 
diQsette  case  and  English  cases  cited  above,  was  declared  upon 
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full  consideration,  and  places  the  liability  upon  true  grounds, 
and  has  been  cited  in  other  jurisdictions  with  approvalJ.'  An 
extract  or  two  from  that  case  will  suffice.  "  We  think  that  in 
making  the  defendant's  liability  to  depend  upon  the  dangerous 
condition  in  which  the  excavation  was  left  by  the  defendant 
rather  than  upon  its  distance  from  the  street,  the  judge  adopted 
the  true  criterion.  It  is  the  dangerous  character  rather  than  the 
exact  location  of  the  excavation  that  determines  the  duty  and 
consequent  liability  of  the  defendant  in  this  respect  .  .  . 
Whether  the  excavation  could,  mth  a  due  regard  to  the  rights 
of  passengers  on  the  street,  be  left  unguarded  or  could  not, 
depended  upon  the  question  whether  being  unguarded  it  en- 
dangered the  travel  or  not ;  if  it  did  not,  no  matter  how  near  it 
was  to  the  line  of  way;  if  it  did,  no  matter  how  far  it  was 
removed." 

So  much  for  the  American  cases ;  coming  now  to  our  law,  it 
appears  to  me  that  the  true  test  of  liability  is  not  whether  the 
excavation  was  so  substantially  adjoining  the  road-  as  to  consti- 
tute a  public  nuisance,  but  whether  or  not  there  was  culpa  on 
the  part  of,  the  person  who  made  the  excavation.  The  Digest  at 
9,  2,  28,  discusses  the  liability  of  those  who  construct  pitfalls  for 
trapping  animals.  If  these  are  made  in  or  near  to  a  road  then 
the  person  making  them  is  liable ;  but  if  they  have  been  dug  in 
places  where  they  are  usually  placed  then  he  is  not  liabla  The 
Digest  at  9,  2,  31,  and  the  InstUtUes  at  4,  3,  5,  should  be  read 
together.  They  deal  with  the  question  of  the  liability  of  a  man 
who  while  lopping  trees  allows  a  branch  to  fall,  or  who  allows 
an  article  to  drop  from  a  scaffold  on  which  he  is  working,  oa  or 
near  to  a  place  where  there  is  a  public  right-of-way  and  thereby 
causes  damage.  The  doctrine  laid  down  appears  to  be  this :  if 
the  thing  falls  where  there  is  a  public  right-of-way  and  injures 
the  passers-by  liability  attaches  unless  due  warning  had  been 
given.  If,  however,  the  article  falls  on  to  a  place  where  there  is 
only  a  private  right-of-way  then  the  Digest  says  distinctly  that 
cvZpa  must  be  proved ;  in  other  words,  it  must  be  shown  that  a 
careful  man  would  have  seen  that  the  work  that  he  was  doing 
was  dangerous.  It  seems  to  me  that  in  both  cases  the  liability 
is  grounded  upon  the  culpa.    In  the  one  case  in  the  absence  of 
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due  warning  it  is  condosively  presumed.  In  the  case  where  the 
thing  falls  near  to  a  private  road  culpa  must  be  proved  from  all 
the  circumstances.  But  if  the  accident  takes  place  far  away  from 
any  road  or  in  the  middle  of  a  private  field,  then  the  person  who 
causes  the  accident  can  only  be  held  liable  on  the  ground  of 
dolus;  that  is,  if  he  knew  that  a  person  was  passing,  and  yet 
recklessly  or  knowingly  dropped  the  thing. 

These  principles  of  the  Roman  law  are  approved  as  being  also 
the  Roman-Dutch  law  by  Voet  (ad  Pandectas,  9,  2,  18).  The 
practical  effect  of  them  is  this :  The  liability  of  those  who  make 
an  excavation  or  do  dangerous  work  in  the  neighbourhood  of 
roads,  and  cause  injury  to  persons  using  those  roads,  depends 
upon  whether  or  not  a  reasonable,  careful  man  ought  to  have 
foreseen  that  an  accident  was  likely  to  happen,  and  ought  to 
have  recognised  that  there  would  be  danger  to  persons  using  the 
road.  Then  it  would  have  been  his  duty  either  to  guard  against 
the  danger,  or  not  to  do  the  work.  That  is  a  question  which 
depends  upon  the  circumsfalnces  of  each  particular  case.  I  quite 
agree  that  the  distance  of  the  excavation  or  the  work  from  the 
road  is  the  main  element  to  be  considered ;  but  it  is  not  neces- 
sarily decisive  in  every  case.  The  gi'eater  elasticity  of  the 
principles  of  our  law  allows  us  to  deal  with  a  case  where  the 
excavation  is  a  real  danger  at  night,  and  yet  where  it  is  so  far  re- 
moved from  the  road  that  it  could  not  be  said  in  the  terms  of  the 
English  law  to  be  actually  adjoining  it,  and  to  be  a  public 
nuisance  to  those  using  it  in  the  daytime.  Applying  that  prin- 
ciple, we  have  only  to  look  at  the  facts.  This  shaft  was  in  itself 
dangerous ;  it  was  60  feet  deep  and  5  feet  in  diameter ;  there  was 
no  protection  round  it.  It  was  overgrown  on  the  side  with  grass, 
and  therefore  to  a  certain  extent  was  hidden.  But  it  was  some 
distance  away — 82  feet — from  the  road.  If  the  road  had  been,  on 
the  side  where  the  plaintiff  left  it,  bounded  by  some  drain,  or  by 
some  obstacle,  either  a  fence,  or  stones,  or  something  which  must 
have  drawn  the  attention  of  the  person  leaving  it  to  the  fact  that 
he  was  off  the  road,  then  very  likely  the  decision  of  the  Court 
might  have  been  different  But  that  is  not  the  case.  Witness 
after  witness  was  called  by  the  plaintiff,  who  stated  it  was  a  bare 
veld  road,  that  the  gh>und  was  level,  and  that  there  was  not  that 
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full  consideration,  and  places  the  liability  upon  true  grounds, 
and  has  been  cited  in  other  jurisdictions  with  approvall'  An 
extract  or  two  from  that  case  will  suffice.  "  We  think  that  in 
making  the  defendant's  liability  to  depend  upon  the  dangerous 
condition  in  which  the  excavation  was  left  by  the  defendant 
rather  than  upon  its  distance  from  the  street,  the  judge  adopted 
the  true  criterion.  It  is  the  dangerous  character  rather  than  the 
exact  location  of  the  excavation  that  determines  the  duty  and 
consequent  liability  of  the  defendant  in  this  respect.  .  .  . 
Whether  the  excavation  could,  with  a  due  regard  to  the  rights 
of  passengers  on  the  street,  be  left  unguarded  or  could  not, 
depended  upon  the  question  whether  being  unguarded  it  en- 
dangered the  travel  or  not ;  if  it  did  not,  no  matter  how  near  it 
was  to  the  line  of  way;  if  it  did,  no  matter  how  far  it  was 
removed." 

So  much  for  the  American  cases ;  coming  now  to  our  law,  it 
appears  to  me  that  the  true  test  of  liability  is  not  whether  the 
excavation  was  so  substantially  adjoining  the  road,  as  to  consti- 
tute a  public  nuisance,  but  whether  or  not  there  was  culpa  on 
the  part  of,  the  person  who  made  the  excavation.  The  Digest  at 
9,  2,  28,  discusses  the  liability  of  those  who  construct  pitfalls  for 
trapping  animals.  If  these  are  made  in  or  near  to  a  road  then 
the  person  making  them  is  liable ;  but  if  they  have  been  dug  in 
places  where  they  are  usually  placed  then  he  is  not  liable.  The 
Digest  at  9,  2,  31,  and  the  InstUiUes  at  4,  3,  5,  should  be  read 
together.  They  deal  mth  the  question  of  the  liability  of  a  man 
who  while  lopping  trees  allows  a  branch  to  fall,  or  who  allows 
an  article  to  drop  from  a  scaffold  on  which  he  is  working,  on  or 
near  to  a  place  where  there  is  a  public  right-of-way  and  thereby 
causes  damage.  The  doctrine  laid  down  appears  to  be  this :  if 
the  thing  falls  where  there  is  a  public  right-of-way  and  injures 
the  passers-by  liability  attaches  unless  due  warning  had  been 
given.  If,  however,  the  article  falls  on  to  a  place  where  there  is 
only  a  private  right-of-way  then  the  Digest  says  distinctly  that 
cvZpa  must  be  proved ;  in  other  words,  it  must  be  shown  that  a 
careful  man  would  have  seen  that  the  work  that  he  was  doing 
was  dangerous.  It  seems  to  me  that  in  both  cases  the  liability 
is  grounded  upon  the  culpa.    In  the  one  case  in  the  absence  of 
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due  warning  it  is  iDondusively  presumed.  In  the  case  where  the 
thing  falk  near  to  a  private  road  culpa  must  be  proved  from  all 
the  drcomstanoes.  Bat  if  the  accident  takes  place  far  away  from 
any  road  or  in  the  middle  of  a  private  field,  then  the  person  who 
causes  the  accident  can  only  be  held  liable  on  the  ground  of 
ddus;  that  is,  if  he  knew  that  a  person  was  passing,  and  yet 
recklessly  or  knowingly  dropped  the  thing. 

These  principles  of  the  Roman  law  are  approved  as  being  also 
the  Boman-Dutch  law  by  Voet  (ad  Pandectas,  9,  2,  18).  The 
practical  effect  of  them  is  this :  The  liability  of  those  who  make 
an  excavation  or  do  dangerous  work  in  the  neighbourhood  of 
roads,  and  cause  injury  to  persons  using  those  roads,  depends 
upon  whether  or  not  a  reasonable,  careful  man  ought  to  have 
foreseen  that  an  accident  was  likely  to  happen,  and  ought  to 
have  recognised  that  there  would  be  danger  to  persons  using  the 
road  Then  it  would  have  been  his  duty  either  to  guard  against 
the  danger,  or  not  to  do  the  work.  That  is  a  question  which 
depends  upon  the  circumstances  of  each  particular  case.  I  quite 
agree  that  the  distance  of  the  excavation  or  the  work  from  the 
road  is  the  main  element  to  be  considered ;  but  it  is  not  neces- 
sarily decisive  in  every  case.  The  greater  elasticity  of  the 
principles  of  our  law  allows  us  to  deal  with  a  case  where  the 
excavation  is  a  real  danger  at  night,  and  yet  where  it  is  so  far  re- 
moved from  the  road  that  it  could  not  be  said  in  the  terms  of  the 
English  law  to  be  actually  adjoining  it,  and  to  be  a  public 
nuisance  to  those  using  it  in  the  daytime.  Applying  that  prin- 
ciple, we  have  only  to  look  at  the  facts.  This  shaft  was  in  itself 
dangerous ;  it  was  60  feet  deep  and  5  feet  in  diameter ;  there  was 
no  protection  round  it.  It  was  overgrown  on  the  side  with  grass, 
and  therefore  to  a  certain  extent  was  hidden.  But  it  was  some 
distance  away — 82  feet — from  the  road.  If  the  road  had  been,  on 
the  side  where  the  plaintiff  left  it,  bounded  by  some  drain,  or  by 
some  obstacle,  either  a  fence,  or  stones,  or  something  which  must 
have  drawn  the  attention  of  the  person  leaving  it  to  the  fact  that 
he  was  off  the  road,  then  very  likely  the  decision  of  the  Court 
might  have  been  different.  But  that  is  not  the  case.  Witness 
^ter  witness  was  called  by  the  plaintiff,  who  stated  it  was  a  bare 
Teld  road,  that  the  ground  was  level,  and  that  there  was  not  that 


116     FLEMING  v.  RIETFONTEIN  DEEP  GOLD  MINING  CO. 

full  oonsideratioii,  and  places  the  liability  upon  true  grounds, 
and  has  been  cited  in  other  jurisdictions  with  approval!!  An 
extract  or  two  from  that  case  will  suffice.  "  We  think  that  in 
making  the  defendant's  liability  to  depend  upon  the  dangerous 
condition  in  which  the  excavation  was  left  by  the  defendant 
rather  than  upon  its  distance  from  the  street,  the  judge  adopted 
the  true  criterion.  It  is  the  dangerous  character  rather  than  the 
exact  location  of  the  excavation  that  determines  the  duty  and 
consequent  liability  of  the  defendant  in  this  respect.  .  .  . 
Whether  the  excavation  could,  mth  a  due  regard  to  the  rights 
of  passengers  on  the  street,  be  left  unguarded  or  could  not, 
depended  upon  the  question  whether  being  unguarded  it  en- 
dangered the  travel  or  not ;  if  it  did  not,  no  matter  how  near  it 
was  to  the  line  of  way;  if  it  did,  no  matter  how  far  it  was 
removed." 

So  much  for  the  American  cases ;  coming  now  to  our  law,  it 
appears  to  me  that  the  true  test  of  liability  is  not  whether  the 
excavation  was  so  substantially  adjoining  the  road,  as  to  consti- 
tute a  public  nuisance,  but  whether  or  not  there  was  culpa  on 
the  part  of ,  the  person  who  made  the  excavation.  The  Digest  at 
9,  2,  28,  discusses  the  liability  of  those  who  construct  pitfalls  for 
trapping  animals.  If  these  are  made  in  or  near  to  a  road  then 
the  person  making  them  is  liable ;  but  if  they  have  been  dug  in 
places  where  they  are  usually  placed  then  he  is  not  liable.  The 
Digest  at  9,  2,  31,  and  the  Ineiitviea  at  4,  3,  5,  should  be  read 
together.  They  deal  with  the  question  of  the  liability  of  a  man 
who  while  lopping  trees  allows  a  branch  to  fall,  or  who  allows 
an  article  to  drop  from  a  scaffold  on  which  he  is  working,  on  or 
near  to  a  place  where  there  is  a  public  right-of-way  and  thereby 
causes  damage.  The  doctrine  laid  down  appears  to  be  this :  if 
the  thing  falls  where  there  is  a  public  right-of-way  and  injures 
the  passers-by  liability  attaches  unless  due  warning  had  been 
given.  If,  however,  the  article  falls  on  to  a  place  where  there  is 
only  a  private  right-of-way  then  the  Digest  says  distinctly  that 
culpa  must  be  proved ;  in  other  words,  it  must  be  shown  that  a 
careful  man  would  have  seen  that  the  work  that  he  was  doing 
was  dangeroua  It  seems  to  me  that  in  both  cases  the  liability 
is  grounded  upon  the  culpa.    In  the  one  case  in  the  absence  of 
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due  wamiog  it  is  ioonclusively  presumed.  In  the  case  where  the 
thing  falls  near  to  a  private  road  culpa  must  be  proved  from  all 
thedrconifitanoes.  But  if  the  accident  takes  place  far  away  from 
soy  road  or  in  the  middle  of  a  private  field,  then  the  person  who 
causes  the  accident  can  only  be  held  liable  on  the  ground  of 
ddu8;  that  is,  if  he  knew  that  a  person  was  passing,  and  yet 
recklesBly  or  knowingly  dropped  the  thing. 

These  principles  of  the  Roman  law  are  approved  as  being  also 
the  Roman-Dutch  law  by  Voet  (ad  Pandectas,  9,  2,  18).  The 
practical  effect  of  them  is  this :  The  liability  of  those  who  make 
an  excavation  or  do  dangerous  work  in  the  neighbourhood  of 
roads,  and  cause  injury  to  persons  using  those  roads,  depends 
upon  whether  or  not  a  reasonable,  careful  man  ought  to  have 
foreseen  that  an  accident  was  likely  to  happen,  and  ought  to 
have  recognised  that  there  would  be  danger  to  persons  using  the 
road  Then  it  would  have  been  his  duty  either  to  guard  against 
the  danger,  or  not  to  do  the  work.  That  is  a  question  which 
depends  upon  the  circumstances  of  each  particular  case.  I  quite 
agree  that  the  distance  of  the  excavation  or  the  work  from  the 
road  is  the  main  element  to  be  considered ;  but  it  is  not  neces- 
sarily decisive  in  every  case.  The  gi'eater  elasticity  of  the 
principles  of  our  law  allows  us  to  deal  with  a  case  where  the 
excavation  is  a  real  danger  at  night,  and  yet  where  it  is  so  far  re- 
moved from  the  road  that  it  could  not  be  said  in  the  terms  of  the 
English  law  to  be  actually  adjoining  it,  and  to  be  a  public 
nnisance  to  those  using  it  in  the  daytime.  Applying  that  prin- 
ciple, we  have  only  to  look  at  the  facts.  This  shaft  was  in  itself 
dangerous ;  it  was  60  feet  deep  and  5  feet  in  diameter ;  there  was 
no  protection  round  it.  It  was  overgrown  on  the  side  with  grass, 
and  therefore  to  a  certain  extent  was  hidden.  But  it  was  some 
distance  away — 82  feet — from  the  road.  If  the  road  had  been,  on 
the  side  where  the  plaintiff  left  it,  bounded  by  some  drain,  or  by 
some  obstacle,  either  a  fence,  or  stones,  or  something  which  must 
have  drawn  the  attention  of  the  person  leaving  it  to  the  fact  that 
he  was  off  the  road,  then  very  likely  the  decision  of  the  Court 
might  have  been  different.  But  that  is  not  the  case.  Witness 
after  witness  was  called  by  the  plaintiff,  who  stated  it  was  a  bare 
veld  road,  that  the  ground  was  level,  and  tliat  there  was  not  that 
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difference  between  the  veld  and  the  road  which  would  have  neces- 
sarily drawn  the  attention  of  the  man  to  the  fact  that  he  was 
straying  off  it.  There  was  really  no  evidence  on  the  other  aide. 
The  only  witness  who  spoke  at  all  to  that  point  was  Mr.  Webber, 
the  surveyor,  and  he  said  he  thought  the  place  was  dangerous. 
It  was  fenced  in  immediately  after  the  accident  by  order  of  the 
Mining  Department  The  neighbourhood  was  not  an  uninhabited 
one.  On  the  contrary,  as  far  as  we  can  judge  from  the  evidence, 
it  was  rather  thickly  populated ;  there  were  a  number  of  houses 
in  the  immediate  vicinity ;  there  were  three  or  four  shops  and 
an  hotel.  The  i*oad  ran^  through  a  bustling  mining  area,  and  no 
doubt  there  muHt  have  been  considerable  traffic  upon  it  Under 
those  circuuistances  we  think  that  the  defendant  company,  who 
made  that  shaft  82  feet  from  the  road,  ought  to  have  foreHeen 
that  it  might  under  circumstances  quite  likely  to  happen,  be  a 
real  danger  to  persons  who  might  stray  off  the  road  for  a  short 
distance.  That  being  so,  the  defendant  company  is  liable  for  the 
consequences  of  what  took  place 

As  to  the  amount  of  damage,  the  plaintiff  was  for  seven  and  a 
half  months  incapacitated,  and  we  are  satisfied  that  he  was  earn- 
ing £50  a  month ;  the  doctor  s  bill  was  £47,  5s.,  and  there  were 
several  other  minor  expenses.  The  justice  of  the  case  will  be 
met  by  giving  judgment  for  the  plaintiff  for  £500  wjth  costs. 

Mason  and  Curlewis,  J.J.,  concurred. 

Plaintiff's  Attorney:  (7.  F.  Beyers;  Defendants'  Attorneys: 
Macintosh  cfe  Kenmerley. 
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REX  V.  ABDUL  AND  OTHERS. 
1905.    April  3.    Innes,  C.J.,  and  Wessels  and  Smith,  J.J. 
Criminal  procedure. — Murder, — Dying  declarcUio^i. 

An  injured  man,  who  had  received  a  severe  wound,  said  shortly  after- 
wards, "  Don't  bother  me,  I  am  dying,"  and  then  made  a  statement. 
Tliree  days  later  his  condition  became  worse,  and  the  magistrate 
and  district  surgeon  were  sent  for.  In  answer  to  questions  put  to 
him  by  them  he  said  that  he  did  not  know  whether  he  would  die 
or  not,  and  then  made  a  second  statement.  He  was  then  seized 
with  a  paroxysm  of  .pain,  after  which  the  magistrate  asked  him  if 
he  thought  he  was  dying,  to  which  he  replied,  "  I  shall  be  dead  in 
three  hours ; "  he  then  made  a  third  statement  to  the  effect  that 
what  he  had  previously  said  was  true.  He  died  a  few  minutes 
afterwai-ds.  The  questions  put  to  the  wounded  man  were  not 
recorded.-  -  Held^  -that  his  statements  were  admissible  as  dying 
declarations. 

Ifeldy  further,  that  as  the  questions  put  were  apparently  proper  ques- 
tions, the  fact  that  Uiey  were  not  recorded  did  Dot  invalidate 
declarations  otherwise  admissible. 

Argument  on  a  question  of  law  reserved  by  Scjlomon,  J.,  for 
the  consideration  of  the  Supreme  Court  under  sec.  270  of  the 
Criminal  Procedure  Code  (Ordinance  1  of  1903).  The  accused 
were  tried  at  the  Witwatersrand  Criminal  Sessions. 

The  case  stated  by  the  learned  judge  was  as  foUov^s : — 

The  prisoner  Abdul  and  four  other  Somalis  were  tried  before  me  on 
the  9th  to  11th  March  for  the  murder  of  an  Indian  named  Moonoosammy 
Naidoo.  Abdul  was  convicted  and  sentenced  to  death ;  the  four  othei-s 
were  acquitted. 

The  evidence  showed  that  the  deceased  had  been  assaulted  on 
Saturday  night,  the  10th  December,  apparently  shortly  after  10  o'clock 
near  the  East  Rand  Railway  Station,  as  he  was  walking  from  the 
station  to  the  Coolie  location  at  Boksburg,  where  he  lived.  Amongst 
other  injuries  which  he  received  there  was  a  very  serious  wound  in  the 
abdomen,  which  must  have  been  inflicted  by  a  knife  or  some  similar 
sharp  instrument.  This  wound  was  the  immediate  cause  of  his  death, 
which  took  place  on  the  following  Tuesday  shortly  after  1  o'clock  p.m. 
On  the  Satuixlay  night  at  about   12   p.m.,   after  he  had  been   taken 
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home,  bo  was  attended  by  Dr.  Morton,  wbo  sewed  up  the  wound  in  tlie 
stomach ;  and  later  about  2  A.M.  the  district  surgeon,  Dr.  Miller,  also 
▼isited  him.  The  injury  undoubtedly  was  from  the  first  a  dangennu 
one^  and  it  appears  that  while  Dr.  Morton  was  attending  to  the  wound 
the  deceased  more  than  once  asked  him  not  to  bother  him  as  he  was 
dying. 

Later  on  in  tlie  nighty  after  Dr.  Miller,  the  district  surgeon,  liad  told 
him  that  he  was  in  a  very  serious  condition  and  that  he  would  probably 
die,  he  said  to  him  also,  ''  Don't  botlier  me,  I  am  dying.''  Thereupon 
the  district  surgeon  decided  to  take  a  statement  from  him  as  to  the 
circumstances  in  which  he  had  received  the  injuries.  He  first  put  the 
deceased  upon  his  oath,  and  then  warned  him  to  speak  the  truth  as 
if  he  were  a  dying  man.  Thereupon  the  deceased  made  a  statement 
which  was  taken  down  by  tiie  district  surgeon,  in  which  he  inculpated  the 
prisoner  Abdul  as  the  man  who  had  inflicted  upon  liim  the  wound  in 
the  stomach.  The  next  day  the  deceased  was  worse,  and  on  Tuesday 
morning  it  was  evident  that  he  would  not  live.  .  Learning  that  he  was 
in  extremisy  the  resident  magistrate  went  to  see  him  with  the  object  of 
taking  from  him  a  dying  declaration.  In  answer  to  a  question  he  first 
said  that  he  did  not  know  %'hether  he  should  die  or  not^  and  thereafter 
began  to  make  a  statement  which  was  taken  down  shortly  by  the 
resident  magistrate.  While  he  was  making  the  statement  he  was 
suddenly  seized  by  spasms,  and  appeared  to  be  in  great  pain  for  two  or 
three  minutes,  after  which  the  paroxysm  passed  off  leaving  him  sppa- 
rai\t1y  free  from  pain.  Jliereupou  the  resident  magistrate  asked  him 
if  he  thought  he  was  dying,  to  which  he  replied  that  he  would  be  dead 
in  three  hours.  Thereafter  he  made  a  further  communication  to  the 
resident  magistrate,  which  was  taken  down  by  him  verbatim.  About 
three  minutes  after  making  this  statement  he  died. 

Counsel  for  the  Crown  proposed  to  put  in  at  the  trial  the  state- 
ments made  by  the  deceased  to  tlie  district  surgeon  and  to  the  resi- 
dent magistrate  as  dying  declarations.  This  was  objected  to  by  the 
prisoner's  counsel,  but  after  argument  I  admitted  both  statements. 

As  regards  the  statement  to  the  district  surgeon,  although  that  was 
made  about  thirty-six  hours  before  death,  it  is  clear  from  the  evidence 
that  the  deceased  was  even  then  in  a  critical  condition,  and  he  himself 
had  said  both  to  Dr.  Morton,  more  than  once,  and  again  to  the  district 
surgeon,  that  he  was  dying.  In  these  circumstances  I  came  to  the  con- 
clusion that  the  statement  was  made  at  a  time  when  he  believed  that 
he  was  dying  and  had  given  up  all  hope  of  recovery,  and  that  it  was 
therefore  admissible  as  a  dying  declaration. 

As  regards  the  statement  to  the  resident  magistrate,  that  was  made 
only  a  few  minutes  before  his  death.  There  is  the  fact^  however,  that 
in  the  first  instance  he  said  that  he  did  not  know  whether  he  should 
live  or  die,  and  though  that  statement  in  itself  is  not  iucomdsteut 
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with  the  belief  that  he  wonld  die,  I  might  have  felt  some  difficulty 
tbcwt  admitting  the  declaration  if  nothing  further  had  taken  place. 
Bat  tiien  occurred  the  spasms  d  pain  lasting  two  or  three  minutes,  and 
when  th^  had  passed  over  he  told  the  resident  magistrate  that  he 
ahoold  be  dead  in  three  hours.  I  have  no  doubt,  therefore,  that  any- 
thing said  by  him  thereafter  would  be  admissible  as  a  dying  declara- 
tion. But  the  latter  part  d  the  statement  standing  by  itself  throws 
uo  light  upon  the  cause  of  his  injuries,  as  he  merely  stated  that  what 
he  had  previously  told  the  district  surgeon  and  resident  magistrate  was 
the  tmth.  Considering,  however,  that  the  whole  d  the  interview  with 
the  resident  magistrate  lasted  only  a  few  minutes,  I  came  to  the  oon- 
closion  that  the  former  part  of  the  statement  was  so  closely  connected 
with  the  Ifktter  part  that  it  ought  to  be  taken  as  incorporated  therein, 
and  that  the  whole  might  be  read  as  one  statement  This  I  decided 
apart  altogether  frcmi  the  question  of  whether  the  former  part  ci  the 
itatement  should  in  itself  be  regarded  as  a  dying  declaration,  as  to 
which  the  fact  that  he  died  only  a  few  minutes  afterwards  is  of  the 
utmost  importance. 

When  I  decided  to  admit  these  statements  in  evidence,  counsel  for 
the  prisoners  requested  me  to  reserve  the  question  of  the  admissibility 
of  the  evidence  for  the  consideration  of  the  Supreme  Court.  I  suggested, 
however,  and  to  this  he  assented,  that  the  application  had  better  stand 
over  until  the  conclusion  ol  the  case ;  and  I  added  that  if  the  accused 
were  oonvitfted,  I  should  be  quite  prepared  to  reserve  the  question. 
After  conviction,  however,  and  before  sentence,  the  application  was  not 
renewed,  and  sentence  of  death  was  thereupon  passed. 

Thereafter,  however,  on  the  22nd  instant^  counsel  for  the  prisoner 
Again  appeared  and  asked  me  then  to  reserve  the  question,  stating  that 
he  had  been  under  the  impression  that  it  had  been  reserved  at  the  trial. 
Thereupon,  the  Crown  Prosecutor  raising  no  objection,  I  reserved  the 
following  questions  for  the  consideration  of  the  Supreme  Court : — 

(1)  Were  the  statements  made  by  the  deceased  to  the  district 

suigeon  and  to  the  resident  magistrate  admissible  in  evidence 
as  dying  declarations  1 

(2)  If  not^  should  the  conviction  stand  t 

I  have  set  out  shortly  the  circumstances  in  which  these  statements 
were  nuule  by  the  deceased,  but  I  send  herewith  a  copy  of  my  notes  of 
the  evidence  taken  at  the  trial,  from  which  the  facts  will  appear  in 
greater  detail.  I  only  wish  to  add  that  if  it  should  be  held  that 
neither  of  the  statements  of  the  deceased  was  admissible  in  evidence, 
then  in  my  opinion  the  jMisoner  undoubtedly  was  seriously  prejudiced 
hj  the  admission  of  the  evidence.  There  certainly  was  the  very  strong 
evidence  of  the  three  first  witnesses  for  the  Crown,  which  almost 
directly  implicated  all  the  prisoners  in  the  commission  of  the  crime ; 
bat  their  evidence  was  of  such  an  unsatisfactory  nature  that  I  tliought 
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it  ray  duty  to  tell  the  jury  that  if  tliat  evidence  stood  alone  they  would 
not  in  my  opinion  be  justified  in  convicting  the  prisoners.  Moreover, 
the  fact  that  the  jury  convicted  only  Abdul  and  acquitted  the  other 
prisoners  is  some  indication  that  their  verdict  was  based  to  a  great 
extent  on  the  statements  made  by  the  deceased. 

Wilkinaon,  for  the  accused:  When  the  deceased  made  the 
first  statement  he  was  not  dying;  therefore  it  was  not  made 
under  such  circumstances  and  conditions  as  to  render  it  admis- 
sible in  evidence  as  a  dying  declaration.  The  second  and  third 
statements  must  be  read  together;  when  the  second  statement 
was  made  there  was  a  doubt  in  the  mind  of  the  deceased,  and 
if  there  is  any  doubt  in  the  person's  mind  the  statement  is  not 
admissible  as  a  dying  declaration  {K  v.  Dahlias,  1  Cox,  95). 
The  third  statement  referred  to  a  previous  statement,  and  is 
accordingly  inadmissible  as  no  incorporation  of  prior  statements 
is  permitted  unless  such  statements  are  repeated  in  the  presence 
of  and  assented  to  by  the  deceased  (/?.  v.  Steele,  12  Cox,  168). 
Leading  questions  may  not  be  put,  and  even  if  proper  questions 
are  asked  the  questions  and  answers  must  both  appear  on  the 
record  {R.  v.  Mitcliell,  17  Cox,  503). 

Mattliews,  for  the  Crown  (asked  to  confine  his  argument  to 
the  effect  of  the  fact  that  questions  were  asked  and  not  recorded 
upon  the  validity  of  the  declarations):  Examining  the  state- 
ments, it  is  patent  that  leading  questions  were  not  asked.  The 
questions  were  proper,  and  were  merely  directed  towards  the 
condition  of  the  man's  mind  and  to  elucidate  certain  portions  of 
the  statements.  The  case  of  R,  v.  Mitcliell  is  not  binding  on 
this  Court ;  it  does  not  overrule  the  case  of  R,  v.  Smith  (10  Cox, 
82),  which  was  decided  in  the  Court  of  Crown  Cases  Reserved. 

Wilkinson,  in  reply :  It  is  impossible  to  distinguish  between 
questions  which  may  and  which  may  not  be  asked. 

Innes,  C.J. :  The  point  to  be  decided  is  whether  the  declara- 
tions referred  to  were  or  were  not  rightly  admitted.  With  the 
weight  of  the  evidence  we  have  nothing  to  do.  That  was  a 
matter  for  the  jury,  and  no  doubt  they  were  directed  by  the 
judge  with  regard  to  that  question.  In  order  that  a  dying 
declaration  may  be  admitted  as  evidence,  the  rule  is  that  three 
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must  liave  concurred :  The  person  must  have  been,  in 
danger  of  impending  death ;  he  must  have  realised  the  extent 
of  his  danger  so  as  to  have  given  up  all  hope  of  life';  and  death 
must  have  ensued.  Applying  this  principle  to  the  first  statement 
made  on  the  Sunday  morning,  it  is  clear  the  man  was  in  a  very 
perilous  condition  at  the  time ;  he  had  received  a  bad  wound  in 
the  abdomen,  the  contents  were  protruding,  and  he  said  that  he 
was  dying,  and  he  made  a  certain  declaration.  If  these  facts 
had  stood  alone,  and  if  this  had  been  the  only  declaration  which 
the  Court  liad  to  decide  upon,  I  should  have  felt  no  doubt  that 
the  statcuient  was  admi&sible  as  a  dying  declaration. 

Then  with  regai-d  to  the  other  statements.  On  the  Tucisday 
morning  the  man  was  very  much  worse.  At  first  he  said  he  did 
not  know  whether  he  was  dying  or  not ;  he  then  made  a  short 
statement  to  the  magistrate.  Thereafter  he  was  seized  with  a 
paroxysm  of  pain,  and  as  soon  as  it  had  passed  away  he  said,  '*  I 
shall  be  dead  in  three  hours."  As  a  matter  of  fact  he  only  lived 
three  or  fonr  minutes.  Before  they  expired  he  made  another 
statement  Now,  the  view  I  take  of  these  two  statements  is  that 
they  must  be  taken  together,  and  that  we  must  look  at  the 
mans  condition  of  mind  when  he  made  both  of  them.  It  is  not 
at  all  likely  that  his  mind  changed  in  the  interval,  and  I  think 
its  true  expression  was  con\'eyed  by  the  words,  "  I  shall  be  dead 
in  three  hours."  It  also  seems  to  me  that  the  terms  of  the  last 
statement,  even  if  the  earlier  one  standing  alone  would  not  be 
admissible,  are  wide  enough  to  incorporate  it.  The  two  were 
made  within  a  few  minutes  of  one  another,  and  the  Court  is 
justified  in  reading  them  together.  I  am  therefore  of  opinion 
that  the  three  elements  to  which  I  have  referred  were  all  present 
in  this  case,  and  that  the  general  rule  has  been  satisfied. 

But  Mr.  Wilkinaon  raised  another  point  He  pointed  out 
that  questions  were  put  to  the  man  in  connection  with  what  he 
said,  and  he  contended  that  that  fact  rendered  the  statements 
inadmissible  as  dying  declarations,  the  questions  not  having  been 
recorded.  It  is  candidly  admitted  that  no  reported  case  goes 
that  lencfth.  Nor  do  I  see,  regarding  the  matter  from  the  stand- 
point both  of  law  and  of  common  sense,  how  such  a  hard  and 
last  ru^lc  could  be  laid  down.     It  is  impossible  to  hold  that  the 
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fact  of  a  perfectly  proper  question  having  been  put  in  the  course 
of  a  statement,  in  order  to  ascertain  the  state  of  mind  of  the  per- 
son making  it,  invalidates  the  whole  statement  as  a  dying; 
declaration.  But,  on  the  other  hand,  I  do  not  say  that  under  no 
circumstances  would  questions  improperly  put  invalidate  a  dying 
declaration.  It  is  possible  to  imagine  cases  in  which  questions 
might  be  put  in  such  a  way  that  a  judge,  in  the  exercise  of  his 
discretion,  would  exclude  the  answers  from  the  consideration  of 
the  jury.  It  is  not  necessary  to  formulate  a  general  rule  on  the 
points  because  I  am  satisfied  that  whatever  questions  were  put 
in  this  case  were  proper  questions,  and  such  as  did  not  in  any 
way  influence  the  mind  of  the  dying  man  when  he  made  his 
statement.  The  doctor  only  asked  one  question,  and  what  he 
says  is  this :  ''  When  the  dying  man  said  a  certain  person  caused 
the  wound  I  asked  him  how  he  knew,  and  he  told  me."  If  we 
read  the  statement  the  facts  are  clear.  The  dying  man  said  that 
Abdul  stabbed  him ;  the  doctor  must  have  said,  **  How  do  you 
know  ? "  and  he  said,  "  Abdul  had  a  knife  and  all  the  others  had 
only  sticks."  There  was  nothing  improper  in  that;  and  I  can 
see  no  principle  of  law  which  would  justify  us  in  excluding  a 
declaration,  admissible  in  other  respects,  on  the  ground  that  this 
one  question  was  put 

With  regard  to  the  queries  of  the  magistrate,  they  must  have 
been  very  similar.  The  statement  made  on  the  Tuesday  was 
short ;  the  man  was  breathing  with  difficulty  and  suffering  great 
pain,  and  he  died,  as  I  have  said,  a  short  time  afterwards.  And 
if  one  reads  carefully  the  statement  which  the  magistrate  took 
down,  there  does  not  appear  to  be  any  evidence  that  any  leading 
questions  were  put,  nor  was  the  magistrate  cross-examined  on 
the  point. 

It  appears  to  me,  therefore,  that  in  the  facts  of  this  case  there 
is  no  principle  of  law  which  would  justify  us  in  excluding  the 
second  statement  any  more  than  the  first.  The  ruling  of  the 
learned  judge  in  the  court  below  was  right,  and  must  be  affirmed. 

Wessels  and  Smith,  JJ.,  concurred. 

Attorneys  for  the  accused :  Dacre,  Tottenham  <C*  Co. 
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NOBLE  V.  LAUBSCHER. 
1906.    April  3.    Inkes,  C.J.,  and  Solomon  and  Wesseus,  J  J. 

LmuOord  and  tenant, — Leam  o/^fiimiture. — Hire-purehase  tifHem,-^ 
Failure  to  pay  monthly  rental. — C€MoeUatum  of  leaee. 

The  prorisiona  of  a  contract  under  which  goods  were  obtained  on  the. 
hire^rchaae  systom  entitled  the  leasor  to  declare  the  lease  can- 
celled and  to  remove  the  goods  at  his  pleasure  should  the  lessee 
fiul  to  pay  the  monthly  instalments  stipulated  for.  ffeld^  that  the 
inue  of  summons  after  instalments  had  fallen  into  arrear  was  in 
itself  a  sufficient  declaration  of  cancellation^  and  that  the  lessor 
was  entitled  to  enforce  his  remedy  under  the  contract. 

Appeal  from  the  Second  Civil  Magistrate  of  Johannesburg. 

The -respondent  Laubeeher  had  obtained  certain  household 
fumitore  from  the  appellant  on  the  hire-purchase  system.  The 
lease  was  in  the  usual  form  and  contained  the  following  clause : — 


Should  the  lessee  at  any  time  fail  to  pay  the  monthly  rent  on  the 
due  date^  or  should  ke  remove  the  goods  ...  or  deal  with  them  in 
any  ^ray  contrary  to  the  spirit  of  this  agreement^  or  break  any  of  the 
oonditftoos  of  this  contract^  the  lesscnr  shall  immediately  have  the  right 
to  declare  the  lease  cancelled^  and  shall  thereupon  have  the  right  to 
ieiA>ve  the  goods  so  leased  at  his  pleasure;  nor  shall  the  lessor  be  in 
any  "way  bound  tokrefund  in  such  case  any  moneys  already  received  by 
him  by  virtue  of  this  lease. 

The  respondent  Laubscher  fell  into  arrear  with  the  instal- 
ments of  pajnoMiit^  and  Noble  claimed  his  right  to  retake  the 
foniiture  under  the  contract  With  this  request  Laubscher  re- 
fund to  comply,  and  Noble  issued  summons  in  the  magistrate's 
eoort  The  magistrate  granted  absolution  from  the  instance  on 
the  ground  that  Noble  had  never  declared  the  lease  cancelled^ 
mod  that  such  cancellation  was  a  condition  precedent  to  any 
daim  for  the  goods. 

Benson,  for  the  appellant :  The  remedies  are  concurrent,  and 
an  actual  demand  for  return  of  the  goods  include  and  implies  a 
eanQellation  of  the  leasQ. 

No  appearance  for  respondent 
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Innes,  C. J. :  I  think  this  appeal  must  be  allowed.  The  appel- 
lant leased  to  the  respondent  certain  furniture  under  a  contract 
on  what  is  known  as  the  hire-purchase  system.  It  was  a  contract 
very  strict  and  hard  upon  the  so-called  lessee;  but  if  persona 
deliberately  enter  into  contracts  of  this  kind,  then  in  the  absence 
of  any  rule  of  law  making  such  contracts  illegal,  all  that  the 
C!ourt  can  do  is  to  enforce  them. 

Under  clause  9  it  is  provided  that  if  the  lessee  should  fail  to 
pay  the  monthly  rent,  or  should  break  the  contract  in  any  other 
way,  then  the  lessor  should  immediately  have  the  right  to  declare 
the  lease  cancelled,  and  should  be  entitled  to  remove  the  goods 
at  his  pleasure.  I  think  if  the  lessor  wished  to  take  advantage 
of  clause  9,  it  was  a  condition  precedent  to  his  doing  so  that  he 
sliould  intimate  to  the  lessee  his  contention  that  the  latter  had 
broken  the  contract,  and  that  he  therefore  demanded  his  goods 
back.  The  evidence,  which  is  very  vague,  does  not  contain, 
apart  from  the  contents  of  the  summons,  any  satisfactory  proof 
that  that  was  done.  The  lessor  seems  at  first  to  have  given  time 
to  the  lessee.  Although  the  latter  was  in  default  in  respect  of 
the  instalments  for  October  and  November,  the  lessor  accepted 
payment  for  December  and  waited  for  the  arrears.  But  the 
lessee  enjoyed  this  extension  of  time,  subject  to  the  risk  that  the 
lessor  might  at  any  time  while  the  default  existed  insist  upon 
his  strict  rights  under  clause  9.  And  in  my  opinion  when  he 
issued  the  summons,  there  being  arrears  still  unpaid,  he  did  so. 
The  issue  of  summons  was  a  formal  intimation  to  the  lessee  of- 
the  lessor's  contention  that  he  had  broken  the  contract,  that  it 
was  cancelled,  and  that  the  lessor  insisted  upon  his  right  to  re- 
claim the  goods.  He  claimed,  in  other  words,  an  order  of  court 
giving  him  the  goods  back.  And  the  contract  gave  the  lessee 
under  such  circumstances  no  option  to  pay.  I  think  the  magis- 
trate was  wrong  in  giving  absolution  from  the  instance.  He 
should  have  given  judgment  for  the  plaintiff  and  ordered  the 
defendant  tp  return  the  goods  claimed  by  the  summons.  The 
appeal  will  be  allowed  with  costs  in  the  court  below  and  costs  of 
appeal. 

Solomon  and  Wessels,  J  J.,  concurred. 

Appellant's  Attorneys :  Blore  &  Cliffe. 
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BEZUIDENHOUT  v.  GOLDBERG. 

1905.    ilpriZ  3.    Inner,  C. J.,  and  Solomon  and  Wesseus,  J.J. 

Pradioc. — Pleading. — Joint  contractors. 

'Where  in  an  action  for  a  declaration  of  rights  one  of  two  joint  con- 
tractors claimed  an  order  setting  aside  the  whole  contract  as  null 
and  void  ab  initio.  Held,  that  all  the  parties  to  the  contract  should 
be  before  the  Court,  either  as  plaintiffs  or  defendants. 

Argument  on  exception. 

The  declaration  alleged  that  the  plaintiff,  J.  A.  Bezuidenhout, 
and  liis  brother,  P.  L.  Bezuidenhout,  who  were  co-owners  of  a 
certain  farm,  jointly  entered  into  a  prospecting  contract  with 
one  Unterhorst  on  the  6th  July,  1895.  On  the  19th  September 
foUowiiig  the  plaintiff  and  his  brother,  by  an  underhand  agree- 
ment, undertook  J^  sell  to  U  the  mineral  rights  of  the  farm, 
excluding  the  mynpacht  which  he  had'  already  acquired  under 
the  previous  contract.  They  further  bound  themselves  to  execute 
a  notarial  deed  confirming  the  underhand  agreement.  On  the 
Ist  November,  1895,  a  notarial  contract  was  entered  into  in  error 
with  one  D,  and  was  thereafter,  without  the  knowledge  or  consent 
offthe  plaintiff  and  his  brother,  registered  against  the  titles  of 
the^farm  and  c<^ed~^to  the  defendant.  P.  L.  Bezuidenhout  sub- 
sequently sold  his  portion  of  the  farm,  and  gave  free  and 
unencumbered  transfer  to  one  R.  The  plaintiff  claimed  (a)  a 
declaration  that  the  contract  of  the  1st  November,  1895,  was 
null  and  void ;  (b)  cancellation  of  the  registration  of  such  con- 
tract against  his  title. 

The  defendant  excepted  on  the  ground  that  P.  L.  Bezuidenhout 
had  not  been  made  a  party  to  the  action. 

J'  de  ViUiers,  in  support  of  the  exception :  One  of  two  joint 
contractors  cannot  sue  upon  the  joint  contract.  All  'the  parties 
to  the  contract  must  be  before  the  Court  either  as  co-plaintiffs  or 
oo^efendants  {Houghton  Estate  0.  M.  Co.  v.  HoUard  and  Others, 
E  49).  The  parties  so  consolidated  their  interests  that  all  must 
beiefore  the  Court,  even  though  they  were  not  partners. 
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Oregorowdd  (with  him  Essden),  for  the  plaintiff:  At  the 
present  time  the  contract  is  merely  registered  against  the  plain- 
tiff's title.  The  other  party  to  the  contract  has  ceased  to  have 
any  interest  in  it ;  he  has  parted  with  the  land  and  given  free 
and  nnencambered  transfer.  The  plaintiff  is  not  sning  upon  the 
contract,  he  merely  claims  that  the  contract  be  declared  invalid 
as  far  as  he  is  ccmoemed.  In  a  joint  ccmtract  each  of  the  con- 
tracting parties  is  liable  pro  raid  {Miller  v.  de  Bus9jf,  [1904] 
TJS.  655 ;  Alcock  v.  du  Preez,  1876,  Buch.  p.  180 ;  Awrefa  Trus- 
tee V.  Pienaur,  8  S.C.  40;  de  Pose  v.  CaUmicU  Oovemment^  4 
S.C.  888;  Henwood  &  Co.  v.  WeeOake  A  Coles,  6  S.C.  841).  The 
contract  was  not  registered  against  the  title  of  P.  L  Bezuidenhont^ 
and  therefore  is  clearly  invalid  as  against  him.  Vide  Volksraad- 
besluit  1422  of  the  12th  August,  1886.  Joint  contractors  can 
sue  separately. 

J.  de  Villiere,  in  reply:  The  plaintiff  is  bound  by  his  dedais- 
tion,  and  ex  fcieie  the  declaration  the  Volksraadbesluit  of  18H6 
has  been  complied  with.  This  is  a  question  of  procedure,  and 
the  liability  of  the  parties  is  immaterial. 

Innes,  C.J. :  The  plaintiff  claims  not  merely  cancellation  of 
the  registration  of  this  contract  against  his  share  of  the  farm, 
but  also  a  declaration  that  the  whole  contract  is  null  and  void. 
This  is  not  a  case  in  which  one  of  two  contractors  is  sued  <m  the 
contract,  and  the  point  arises  whether  or  not  the  other  should  be 
joined ;  nor  is  it  a  case  where  one  of  two  joint  contractorB  is 
seeking  to  enforce  the  contract.  .  The  action  is  by  a  joint  con- 
tractor for  a  declaration  of  rights  that  the  whole  ccmtraet  is  null 
and  void,  and  was  so  from  its  inception. 

After  all,  the  question  to  be  decided  is  one  of  procedure ;  and 
I  think  the  Court  should  lay  down,  as  a  matter  of  convenient 
practice,  that  all  the  parties  in  a  case  of  tins  kind  should  be 
before  the  Court  Where  two  persons  jointly  contract  and  one 
of  them  asks  that  the  whole  contract  should  be  declared  nuU  and 
void,  I  think  all  parties  to  the  contract  should,  as  a  general  rule, 
be  parties  to  the  action.  If  P.  L  Besuidenhout  did  not  desire  to 
join  as  a  co-plaintiff  he  could  veiy  easily  have  been  made  a 
co-defendant    But  it  is  said  that  P.  L  Bei]aidenhout  is  really  no 
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party  to  the  eontract  at  all ;  beeanse  it  is  a  contract  which  can 
only  be  valid  if  entered  into  notarially  and  registered  against  his 
share  of  the  farm.  If  that  were  so,  if  the  contract  had  never 
been  registered,  against  P.  L.  Bezoidenhout's  share  of  the  farm  at 
sU,  and  if  that  had  appeared  on  the  declaration,  then  there  would 
be  groond  for  arguing  that  the  contract  never  was  valid.  But 
the  declaration  states  that  this  contract  was  registered  against 
the  tiUes  of  the  farm,  though  without  the  knowledge  of  the 
Besuidenhoute ;  and  that  after  it  was  so  registered  P.  L. 
Besuidenhout,  in  some  unexplained  manner,  passed  transfer  of 
his  portion  of  the  land  free  of  the  contract.  If  that  be  so,  if 
it  was  once  registered  against  the'  entire  farm,  the  contract  was 
one  which  complied  with  the  Besluit  of  1886;  and  even  although 
one  proprietor  may  have  passed  transfer  of  his  share  thereafter 
free  of  the  contract,  he  might  still  be  personally  liable  upon  it 

Mr.  ChregorowM  says  that  the  contract  never  was  registered 
against  the  farm  before  the  subdivision;  but  only  registered 
against  the  plaintiff's  portion. after  the  subdivision.  That  does 
not  appear  from  the  declaration.  There  is  nothing  about  sub- 
division in  that  document  As  the  declaration  stands  there  is 
notfiing  to  show  that  this  contract  was  not  good  as  against 
P.  L  Besuidenhout  The  present  case  therefore  forms  no  ex- 
ception to  the  general  principle.  I  think  the  exception  is  good, 
and  must  be  allowed  with  costs. 

Solomon  and  WsasEUS,  J  J.,  concurred. 

Plaintiff's  Attorneys :  TindaU  A  Mortimer  ;  Defendant's  At- 
torneys: LwMum  A  Nixon. 
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TSEWU  V.  REGISTRAR  OF  DEEDS. 
1905.    April  4.     Innes,  C J.,  and  Soix)mon  and  Wesseus,  J.J. 

Zaruf. — Transfer  of  land  to  natives. — Lawit  of  the  late  South  African 
Republic. — Coni^ntioiu  of  London  and  Pretoria. — Prom^tlffotion 
hy  reference. 

An  aboriginal  native  of  South  Africa  iR  entitled  to  claim  transfer  in 
the  Deeds  Office  of  any  land  of  which  he  is  the  owner ;  and  the 
Registrar  of  Deeds  is  not  justified  in  refusing  to  pass  transfer  of 
such  land  to  him. 

The  applicant,  an  aboriginal  native  of  South  Africa,  had 
purchased  a  piece  of  land  in  the  Krugersdorp  district,  and  applied 
to  the  Registrar  of  Deeds  to  pass  transfer  of  the  property  to  him. 
The  Registrar  refused  on  the  ground  that  the  applicant  was  a 
native.  The  Court  was  thereupon  asked  for  an  order  to  compel 
the  Registrar  of  Deeds  to  pass  transfer. 

WiUianv^(my  for  the  applicant :  The  onus  is  upon  the  respond- 
ent to  prove  that  any  particular  individual  is  legally  incapacitated 
from  obtaining  transfer  of  land  in  this  country  into  his  own 
name. 

The  Court  held  that  the  onus  was  on  the  respondent. 

BumS'Begg  (with  him  Matthews),  for  the  Registrar  of  Deeds : 
I  rely  upon  Volksraad  Resolution  lOG,  dated  the  14th  August, 
1884,  which  laid  down  that  no  native  could  hold  land  transferred 
into  his  own  name.  As  to  the  validity  of  this  J^aw,  see  BLike^  v. 
Goldman  ([1903]  T.S.  764);  Crow  v.  Aronson  ([1902]  T.S.  247, 
at  p.  273).  I  also  base  my  contention  on  art.  13  of  the  Pretoria 
Convention,  which  convention  is  of  full  force  and  effect  in  so  far  as 
it  has  not  -been  specially  repealed.  In  terms  of  that  Convention 
the  Commissioner  of  Natives  can  hold  land  in  trust  for  them,  but 
no  native  can  take  transfer  in  his  own  name.  These  (inventions 
(of  London  and  Pretoria)  were  always  regarded  as  the  law  of  the 
land,  prior  at  any  rate  to  annexation:  see  GinMberg  v.  JfpoMe 
([1903]  T.S.  861). 
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Innes,  C.J. :  It  is  unneoes«ary  to  hear  Mr.  Williairuion.  The 
ease  for  the  i*espondent  has  been  very  fully  and  fairly  argued  by 
Mr.  Burrui-Begg,  who  has  referred  to  all  the  Volksraadbesluits 
and  laws  which  bear  on  the  (question,  and  I  tliink  after  hearing 
his  argument  that  the  Court  is  in  a  position  to  give  judgment 
at  once. 

The  applicant  is  an  aboriginal  native  of  Africa.  He  pur- 
chased land  in  the  township  of  Klipriversoog,  near  Johannes- 
burg, and  he  applied  to  the  Registrar  of  Deeds  to  pa.ss  transfer 
into  his  name  of  the  land  so  purchased.  The  Registrar  ref  use<I 
OD  the  groand  that  he  was  a  native.  Now  the  Deeds  Office  is 
open  for  the  transfer  of  all  land  in  this  country;  and  it  lies 
upon  the  Registrar,  when  he  refuses  to  pass  transfer  to  any 
particular  individual,  to  show  by  some  law  that  the  individual 
is  disentitled  to  the  ordinary  right  of  a  citizen  in  that  respect. 
Beliance  is  placed  upon  a  Volksraad  Resolution  of  the  14th 
August,  1884.  The  circumstances  under  which  that  Resolu- 
tion came  to  be  passed  were  the  following :  In  March,  1882,  a 
petition  was  sent  by  one  dn  Plessis  and  others  to  the  Raad  re- 
questing that  no  ground  should  be  sold  to  natives  or  directly 
or  indirectly  iran.sferred  to  them.  That  petition  w&s  not  dealt 
with  directly  by  the  Raad,  but  was  disposed  of  by  the  Govern- 
ment, during  the  recess,  under  general  powers  granted  to  it  by 
the  Raad.  At  its  next  sitting  the  matter  was  reported  to  the 
Baad,  and  this  Resolution  was  adopted :  "  In  connection  with  a 
remark  made  by  Mr.  Burger,  his  Honour  the  State  President 
further  explained  the  reply  sent.  Mr.  Stoop  proposed  and  Mr. 
Rabie  seconded  that  the  reply  of  the  Government  be  approved, 
and  the  Raad  resolved  accordingly.''  The  reply  of  the  Govern- 
ment was  as  follows :  "  By  art  816  of  the  Volksraad  Resolutions, 
dated  12th  July  last,  the  Government  has  been  instructed  wherever 
practicable  to  finally  deal  with  all  petitions  which  have  been 
addressed  to  the  Volksraad  and  which  on  account  of  the  breaking 
up  of  the  session  could  not  be  dealt  with  by  that  body.  Amongst 
tlM38e  IB  yours  of  March,  1882,  the  second  part  of  which  appears 
not  to  have  been  dealt  with  by  the  Volksraad.  With  reference 
to  that  portion  wherein  you  request  that  no  ground  may  be  sold 
to  natives  (wafi6r<»W^i?.)  or  be  either  directly  or  indirectly  trans- 
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ferred  into  tlieir  names,  I  have  to  refer  you  to  art  13  of  the 
Convention,  whereby  proviidon  is  made  for  the  holding  of  groond 
for  natives  (naturdUn)  in  the  name  of  the  Commission  for  the 
Kafir  Locations,  so  that  the  aboriginals  (inboorlvngen)  do  not 
hold  groond  in  their  own  names.  '  The  Government  esnnot 
possibly  comply  with  yonr  request  to  jHnohibit  the  ssle  of  ground 
to  natives  (natureUen),  seeing  that  there  are  no  laws,  neither 
have  any  ever  existed,  which  prohibit  this." 

It  is  contended  that  the  adoption  by  the  Baad  of  this  reply 
was  equivalent  to  a  law;  and  the  point  was  argued  by  Mr. 
BiirM-Begg  whether  this  law  hikd  been  duly  promulgated.  The 
minutes  of  the  Baad  embodying  the  Resolution  were  promul- 
gated, and  I  assume  for  the  purposes  of  this  judgment  that  such 
promulgation  was  a  suBksieot  promulgation  of  tiiat  Resolution  to 
give  it^  if  otherwise  in  order,  the  force  of  law.  I  assume  that, 
though  the  point  is  not  quite  dear,  in  view  of  the  terms  of  the 
Rules  of  Order  82.  But  though  the  minutes  containing  the 
Resolution  approving  of  the  Government  reply  were  promul- 
gated, the  reply  itself  was  never  jHnomulgated.  It  was  not 
printed  in  the  OazeUe,  and,  as  my  brother  Wes8KLS  reminds  me, 
was  not  ineorporated  in  the  minutes  which  were  published. 
Clearly,  therefore,  there  was  no  promulgati<m  of  the  letter  which 
contained  the  pith  of  the  whole  matter.  Now  we  decided,  in 
the  case  of  I9ma4l  Amod  v.  Pietertburg  Mtt/nieipalUjf,  that 
there  can  be  iio  sudi  thing  under  our  law  as  promulgrtion 
by  reference;  and  following  that  decision,  I  should  be  bound  to 
hold  that  this  letter  had  never  been  promulgated,  and  could 
therefore  under  no  drcumstahces  have  the  force  of  law.  But  I 
go  further,  and  say  that  even  if  it  had  been  promulgated,  it 
would  not  have  amounted  to  a  law.  It  was  merely  an  expression 
of  opinion  by  the  Govemment-'-and,  when  adopted  by  the  Baad, 
became  an  expression  of  the  opinion  of  the  Raad — that  art  IS 
of  the  Convention  suffidentlj  dealt  with  the  case  whidi  the  peti- 
tioners^ Mr.  du  Plessis  and  others,  had  brought  to  their  notice. 
That  bdag  so,  I  think  we  may  dismiss  from  further  considerataon 
this  Ydksraadbeduit 

We  turn  now  to  art  13  of  the  Convention  itself.  It  reads  ss 
follows ;  ''  Leave  shall  be  given  to  natives  to  obtain  ground,  but 
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the  pMsiiig  of  transfer  of  sach  groimd  shall  in  every  case  be 
made  to  and  reg^istered  in  the  name  of  the  Commission  for  Kafir 
Loeitioiia  hereinafter  provided  for,  for  the  benefit  of  such 
luitivesL''  Provision  is  afterwards  made  for  the  appointment  of 
this  Commission.  It  is  said  that  this  Convention  having  been 
adopted  by  the  Raad — ^f  or  we  are  to  aanime  that  it  was  adopted 
by  the  Raad  and  promulgated — ^has  the  force  of  a  municipal 
statute.  I  do  not  see  my  way  to  assent  to  that  oontentiou. 
This  was  an  argument  between  two  communities  who  had  been 
at  war,  and  who  settled  by  this  Convention  the  regulation  of 
their  future  rights.  True  it  waa  ratified  by  the  legislature  of 
the  Transvaal  and  no  doubt  by  the  legislature  of  Great  Britain, 
and  was  a  document  of  which  a  court  of  justice  would  take 
judicial  cognisance.  But  it  appears  to  me  not  to  be  a  statute 
(ff  to  be  in  the  same  position  as  a  statute.  It  was  merely  a 
treaty  agreement.  However,  by  art  13  it  was  never  intended  to 
take  away  from  the  natives  any  rights  whidi  they  enjoyed  at 
that  time ;  rather  it  was  intended  to  safeguard  them.  It  appears 
to  me  to  have  been  a  stipulation  inserted  at  the  instance  of  the 
British  Oovemment  to  endeavour  in  some  way  to  obtain  a 
minimum  of  rights  in  regard  to  the  holding  of  landed  property 
for  the  natives. 

The  same  remarks  apply  to  the  Convention  of  London,  which 
was  executed  some  years  later.  Art  18  says:  /'No  grant  of 
land  which  may  have  been  made  and  no  transfer  or  mortgage 
which  may  have  been  passed  between  1877  and  1881  will  bo 
invalidated  by  reason  of  their  having  been  passed  between  such 
dates.  All  transfers  of  land  held  ...  in  trust  for  natives  will 
remain  in  force,  an  official  of  the  South  African  Republic  taking 
the  place  of  the  Secretary  for  Native  Affiurs." 

I  have  expressed  my  view  as  to  whether  thoHc  Conventions 
e?er  had  the  force  of  municipal  statutes ;  but  it  really  was  not 
necessary  to  do  so,  because  since  the  annexation  of  the  country 
they  may  be  disregarded.  One  of  the  parties  to  them  has  ceased 
to  exist ;  the  other  party  has  absorbed  the  whole  country,  and 
their  provisions  may  so  far  as  this  case  is  concerned  be  dismissed 
Iran  consideration.  It  does  not  aeem  to  me,  therefore,  that  the 
etipulatkmB  which  they  contain  take  the  case  of  the  Registrar  of 
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Deeds  any  further  tlian  the  BeKluit  of  1884,  to  wliich  I  have 
ah-eady  alluded. 

Then  we  come  to  inquire  whether  there  is  any  other  law 
wliich  would  justify  this  Court  in  saying  that  because  a  man  is 
a  native  he  may  not  receive  transfer  of  land.  One  Besluit  was 
ijuoted  by  Mr.  Hurns-Begy  which,  if  it  were  still  in  force,  would 
be  very  strongly  in  favour  of  the  contention  of  the  respondent 
That  is  the  Besluit  159  of  the  18th  June,  1855.  It  enacts  that 
nobody  who  is  not  a  burgher  shall  be  entitled  to  hold  landed 
property  in  the  Republic.  It  then  provides  that  under  no  cir- 
cumstances shall  any  native  obtain  burgher  rights.  As  it  stood, 
therefore,  it  distinctly  prohibited  any  natives  from  holding  landed 
property  in  the  Transvaal.  Whether  that  Besluit  was  acted  upon 
or  whether  it  was  subsequently  altered  it  is  difficult  to  say.  On 
the  face  of  it  no  alien  could  have  owned  any  land  in  the  Trans- 
vaal. And  yet  we  know  that  thousands  of  aliens  did  own  such 
land.  Whether  the  Besluit  fell  into  disuse,  or  whether  bectuise  it 
was  passed  before  the  Grondwet  it  did  not  possess  the  same 
authority  as  if  passed  after  that  date,  I  am  not  able  to  say,  nor 
is  it  necessary  to  determine;  because,  strong  though  its  words 
are,  the  fact  remains  that  the  Besluit  has  been  repetiled  by 
Proclamation  34  of  1901.  There  is  no  doubt  that  it  has  been 
removed  from  the  statute  book,  so  that  we  must  consider  the 
case  apart  from  its  provisions. 

I  am  not  aware  that  there  is  any  other  law  bearing  upon  tlic 
matter.  None  has  been  quoted  to  us,  though  diligent  seai*ch 
seems  to  have  been  made  on  behalf  of  the  Registrar  of  Deeds. 
The  first  Grondwet  said  there  should  be  no  ecjuality  between 
black  and  white  with  regard  to  the  matters  of  State  and  Church. 
The  Grondwet  of  189G  omitted  the  words  *'  State  and  Church  " ; 
but  those  Grondwets  have  been  repealed.  If  they  had  not  been, 
it  would  be  difficult  to  define  the  exact  meaning  of  those  expres- 
sions. It  is  not  contended  that  a  native  may  not  buy  land ;  and 
I  do  not  undei*stand  Mr.  Bunin-Bfyg  to  say  he  could  not  part 
with  land  which  had  been  registered  in  trust  for  him  in  the 
name  of  the  Commission  for  Native  Affairs.  So  that  it  is  hard 
to  say  what  those  general  words  in  the  Grondwets  would  mean 
when  applied  to  a  case  ol"  this  nature.     But  tlie  Grondwete  Iiavo 
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disappeared  from  the  statute  book,  and  we  need  consider  thein 

uo  iurther. 

The  position  then  is  tliis — that  there  is  no  law  which  justifies 
the  position  taken  up  by  the  Registrar.  No  doubt  the  practice 
has  prevailed  for  years  in  this  country  of  not  allowing  transfer 
of  land  to  be  made  direct  to  any  native,  but  insisting  upon  trans- 
fer being  taken  in  trust  for  him  by  an  official  appointed  by  the 
State.  But  the  existence  of  that  custom  cannot  in  my  judgment 
justify  the  attitude  of  the  respondent.  It  is  for  the  legislature 
to  deal  with  the  matter  if  it  is  thought  right  to  make  special 
provision  in  regard  to  natives.  When  we  find  nothing  in  the 
statute  book  which  would  warrant  us  in  drawing  any  distinction 
we  are  bound  to  draw  none.  Moreover,  I  would  point  out  that 
if  the  contention  on  the  part  of  the  Registrar  of  Deeds  were  the 
currebt  one,  it  would  lead  to  very  great  difficulty  in  the  future, 
for  it  only  goes  part  of  the  way  towards  prohibition.  If  a  native 
buys  land,  and  it  is  registered  in  the  name  of  the  Gonniiission  for 
Native  Affairs,  can  he  compel  the  Commission  to  transfer  it,  in 
the  event  of  a  resale,  to  the  man  who  purchases  it  from  him.  If 
80,  then  registration  in  the  name  of  the  Commission  is  a  mere 
form.  If,  on  the  other  hand,  the  Commission  has  a  right  of 
veto,  under  what  law  does'  it  get  that  right;  what  law  prescribes 
the  terms  of  the  trust  in  which  it  holds  land  for  the  native  ? 

The  law  would  be  exceedingly  difficult  to  work  even  if  it  existed. 

In  my  opinion  it  does  not  exist;  the  position  taken  up  by  the 

Registrar  of  Deeds  cannot  be  supported,  and  the  application 

mast  be  gi*anted. 

SoiX)MON,  J.:  I  entirely  concur  in  the  judgment  wliich  has 
been  delivered,  but  as  the  case  is  one  of  considerable  importance, 
I  desire  to  make  a  few  observations  upon  it.  The  Registrar  of 
Deeds  i-efuses  to  pass  transfer  in  this  case  to  a  native  who  has 
purchased  land,  and  he  does  so  on  the  ground  that  by  the  Trans- 
vaal law  a  native  is  debarred  from  holding  land  in  his  own  name. 
Now  as  the  Registrar  of  Deeds  takes  up  this  position,  it  is  quite 
clear  that  the  onus  is  upon  him  to  satisfy  us  that  there  is  some 
law  of  the  Transvaal  prohibiting  a  native  from  being  registered 
Its  the  owner  of  land.     We  must  of  course  presume  that  all  the 
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inhabitants  of  this  countiy  enjoy  equal  dvil  rights  under  the 
law ;  and  if  the  position  is  taken  up  that  any  one  section  of  the 
community  is  debarred  from  rights  enjoyed  by  other  8ectionB,the 
onus  lies  upon  the  person  who  makes  the  case  to  satisfy  us  that 
there  is  some  law  which  justifies  him  in  his  contention.  Now 
the  Registrar  bases  his  report  upon  the  provisions  of  a  Vblksraad 
Resolution  which  is  embodied  in  art  106  of  the  Volksrsad 
minutes  of  the  14th  August,  1884,  and  in  his  argument  Mr. 
BamS'Begg  has  relied  mainly  on  that  Resolution  in  support  of 
the  case  made  by  the  Registrar  of  Deeds.  His  argument  practi- 
cally is  to  the  effect  that  this  Resolution  is  a  statute  declaring 
that  it  was  a  provision  of  the  Transvaal  law  that  no  native 
should  be  allowed  to  hold  land.  Now,  it  appears  to  me  that 
there  are  at  least  two  conclusive  answers  to  that  argument  The 
first  is  that  there  is  no  evidence  that  this  law  has  ever  been 
duly  promulgated.  The  Resolution  passed  by  the  Raad  arises 
out  of  a  reply  which  liad  been  sent  by  the  Government  in  ansuver 
to  a  certain  petition  which  had  been  presented  to  the  Govern- 
ment ;  but  that  Resolution,  standing  by  itself,  is  meaningless,  and 
it  can  only  have  a  meaning  by  reference  to  the  reply  which  was 
sent  to  the  petitioners.  The  argument  is  that  that  letter  must  be 
taken  to  be  incorporated  in  the  Resolution,  and  that  the  Reso- 
lution must  be  read  by  the  light  of  that  letter.  But  we  have 
already  laid  down  in  a  previous  case  that  there  can  be  no  promul- 
gation of  a  law  by  reference  to  some  other  publication ;  and  the 
case  with  which  we  have  now  to  deal  is  a  much  stronger  one 
than  the  one  which  has  been  referred  to,  because  in  that  case 
what  was  proposed  to  be  incorporated  had  already  been  published 
— it  had  been  promulgated  in  the  Gazette.  But  in  this  case  there 
has  been  no  publication  at  any  time  of  this  letter  in  the  Gazette, 
and  it  is  quite  clear  that  the  Resolution  cannot  be  taken  to  in- 
corporate this  letter.  There  being  then  this  decision  in  the 
previous  case,  we  are  bound  to  hold,  unless  we  go  back  from  our 
previous  decision,  that  there  has  been  no  proper  promulgation  of 
this  Resolution. 

But  even  if  there  had  been,  it  appears  to  me  that  the  Reso- 
lution was  never  intended  to  make  law.  The  answer  of  the 
Uoverumcnt  to  the  petitioners  is  mei-ely  to  refer  them  to  the  pro- 
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visions  of  art  13  of  Uie  Pretoria  Convention,  which  in  the  opinion 
oi  the  Government  provided  that  no  native  sliould  be  allowed  to 
take  transfer  of  land  in  his  own  name.  Therefore,  even  if  the 
letter  were  incorporated  in  the  Resolution,  we  should  simply  have 
to  fall  back  upon  the  Convention,  and  judge  for  ourselves  whether 
art  13  of  the  Convention  does  prohibit  natives  from  holding  land 
in  their  own  names.  Now  it  seems  to  me  that  there  would  be  a 
great  many  diiBculties  in  the  way  of  coming  tq  that  conclusion. 
Even  if  wc  assume  that  this  Convention  was  different  from 
ordinary  conventions  between  States ;  if  we  assume  that  this  Con- 
vention was  intended  not  only  to  .regulate  the  relations  of  tlie 
two  States  by  whom  the  Convention  was  made,  but  was  also 
intended  to  lay  down  municipal  law  within  the  Transvaal — assum- 
ing all  that,  I  should  be  unable  to  come  to.  the  conclusion  that  this 
art  13  did  prohibit  natives  from  holding  land  in  their  own  names. 
For  what  is  the  municipal  law  which  it  is  said  is  embodied  in 
tliis  article  ?  It  is  said  that  it  is  a  provision  depriving  the  natives 
of  a  certain  right,  of  a  right  wluch  other  inhabitants  of  the 
Kepublic  held,  viz.,  the  right  to  have  land  registered  in  their  own 
names.  How  that  conclusion  can  be  drawn  from  this  article  of 
the  Convention  I  must  say  I  find  it  very  difiicult  to  understand. 
The  object  of  the  article  was  to  protect  the  natives ;  the  object 
was  to  put  him  in  a  better  position  than  he  had  been  in  before — to 
improve  his  status,  not  to  reduce  his  status.  Consequently,  unless 
Mr.  Bumia-Begg  can  satisfy  us  that  previous  to  the  date  of  this 
Omvention  there  was  some  law  prohibiting  natives  from  holding 
land,  I  am  unable  to  see  how  a  provision  in  a  Convention  which 
was  intended  to  protect  the  natives,  which  was  intended  to  con- 
fer on  natives  greater  rights  than  they  had  previously  enjoyed, 
can  be  now  tipHsted  into  a  provision  taking  away  rights  from 
those  natives. 

I  need  not  refer  to  the  other  difficulties  there  are  in  the  way 
of  basing  our  decision  upon  this  art  13  of  the  Convention.  I 
quite  agree  with  what  the  Chief  Justice  has  said  on  this  sub- 
ject In  my  opinion  this  Convention  was  not  legislation ;  it  was 
intended  to  regulate  the  rights  of  the  two  parties  to  the  Con- 
vention, and  was  not  intended  to  make  law  within  the  Transvaal. 
And  there  is  the  further  difficulty  that  the  Convention  has  now 
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come  to  an  end,  and  that  since  the  annexation  of  the  Transvaal 
the  Convention  is  no  longer  in  force. 

Then  Mr.  Bwmd-Begg  falls  back  upon  the  provisions  of  the 
Orondwet,  which  provides  that  there  should  be  no  equality 
l^etween  white  and  black.  Wliat  the  effect  of  that  may  be  I 
do  not  think  it  is  necessary  to  consider  in  this  case,  because  the 
conclusive  and  simple  answer  to  this  argument  is  that  the  Grond- 
wet  has  been  repealed,  and  that  that  no  longer  is  the  law  of  the 
land.  Therefore  I  do  not  see  that  any  argument  can  be  based 
u})on  the  Grondwet.  No  other  law  has  been  referred  to  from 
which  we  can  possibly  draw  the  conclusion  that  natives  are  or 
were  prohibited  by  law  from  holding  land  or  from  being  regis- 
tered as  the  holders  of  land.  If  the  Besluit  of  1855  had  still 
been  in  force,  then  of  course  there  would  be  great  force  in  the 
contention  ;  but  as  that  has  been  repealed  there  is  nothiug  left 
for  the  Registrar  of  Deeds  to  fall  back  upon,  and  in  my  opinion 
the  application  must  be  granted. 

Wessels,  J. :  I  concur. 

Innes,  C.J. :  The  application  will  be  granted  as  prayed ;  no 
order  as  to  costs. 

Applicant's  Attorneys :  Steymann,  EHsck'n&  liuoa  ;  Kespund- 
ent's  Attorneys  :  Findlay,  MucKobert  lO  Xicmeycr, 
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REX  V.  KRUGER. 

11)05.    Ajyril  G.     Curlewis,  J. 

Criminal  pnjcedure. — Revietv. — Mayuftrale^tt  court. —  Orotfif  irrff/ularity 
in  lower  court. — Cotivictiim  qticufhed. 

Where,  dui-iiig  a  criminal  trial  in  a  magistrate's  court,  the  accused  gave 
evi<lenGe  in  his  own  defence,  and  tlie  magistrate  adjourned  the 
hearing  in  order  "  to  allow  the  Court  to  make  inquiries  from  the 
magistrate  of  a  district  in  Cape  Colony  as  to  the  truth  of  accused's 
statements,''  and  upon  the  arrival  of  a  report  from  the  last-named 
magistrate  the  accused  was  convicted,  I/eld,  that  the  proceeding 
was  a  gross  irregularity,  and  that  the  conviction  must  be  quashed. 

llio  fuctn  appear  from  the  judgment. 

CuKLEWLS,  J.:  This  case  has  come  before  me  for  review.  Tlie 
accused  was  charged  before  the  Assistant  Resident  Miit/istrate  of 
Middelburg  on  two  counts  with  theft  by  false  pretences.  The 
caHe  had  been  remitted  by  the  Attorney -General  under  sec.  90  of 
the  CrimiDal  Pi-ocedure  Code;  accused  was  found  guilty  and 
sentenced  to  two  months'  hard  labour  on  each  count — sentences 
to  run  concurrently. 

At  the  trial  the  accused  gave  evidence  in  his  defence,  and 
alleged  that  he  had  bought  certain  cattle  and  goats  from  different 
pei'sons  in  the  district  of  Middelburg,  C.C,  and  had  left  them 
tlicrc.     At  tlie  conclusion  of  the  evidence,  which  was  on  the  7th 
Mait!!!,  the  case  was  adjourned  by  the  assistant  resident  magis- 
trate to  the  14th  March  "  to  allow  the  Court  to  make  inquiries 
from   the   Resident  Magistrate  of   Middelburg,  CO.,  as  to  the 
trath    of   the  accuseds  statement."    The   case   was    thereafter 
postponed  from  the  I4th  to  the  21  st  March,  and  again  to  the 
28th  March  "  pending  airival  of  report."     On  the  28th  March 
the   case   was  again  postponed  "pending  arrival   of  report  at 
request  of  accused."    The  words  in  commas  are  taken  from  the 
recoitl.      On  the  30th  March  the  following  note  was  made  by  the 
aJtt>it^tHiit    I'eijideut  magistrate:   ''Ke^xjrt   from    Kesident   Magis* 
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trate  of  Middelburg,  C.C.,  received.  It  shows  that  Heinrich 
Coetasee  has  no  cattie  belonging  to  the  aceosed  and  never  had. 
It  also  shows  that  aceosed's  statement  regarding  sheep  and  goats 
is  also  incorrect" 

This  procedure  on  the  part  of  the  assistant  resident  magis- 
trate was  grossly  irr^^olar  and  improper.  It  was  his  duty  on 
the  conclusion  of  the  evidence  to  decide  whether  the  accused  was 
guilty  or  not  If  he  considered  further  evidence  was  necessary 
in  order  to  enable  Iiim  to  arrive  at  a  just  conclusion,  such  evi- 
dence should  have  been  procured  in  the  ordinary  manner.  His 
action  in  obtaining  >  reiport  from  the  Resident  Magistrate  of 
Middelburg,  CO.,  as  to  the  truth  or  otherwise  of  the  statement 
in  accused's  evidence  is  so  wholly  contrary  to  the  most  elemen- 
tary principles  of  procedure,  and  so  grossly  irregular,  that  I  do 
not  think  the  conviction  ought  to  be  allowed  to  stand.  It  is 
impossible  to  say  to  what  extent  the  assistant  resident  magis- 
trate was  influenced  by  Uiis  report  in  arriving  at  his  verdict 

If  he  had  found  the  Hocused  guilty  on  the  evidence  which  was 
laid  before  him,  there  would  have  been  sufficient  evidence  in  the 
record  to  justify  such  a  verdict  One  cannot  but  surmise  that 
the  assistant  resident  magistrate  must  have  entertained  some 
doubt  when  he  postponed  the  case  for  inquiry  from  the  magis- 
trate in  the  Cape  Colony.  The  conviction  will  be  quashed  and 
the  sentence  set  aside. 
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COMMISSIONER  OP  MINES  v.  HERSH. 

1905.    April  6,  7.    Innbs,  CJ.,  and  Solomon  and  Wesssls,  J.J. 

jr«jM9  and  mineraU.—GiM  Law,— Law  15  of  1898,  Met.  13,  90  and 
91. — PtMie  and  private  proclaimed /arms. — Buildings /or  trading 
purpoeee  an  gold  daime. — Bigki  of  the  Commiuioner  of  Mines  to 
sue/or  ejedmeni. — Surface  righie. — Compeneaiian. 

Hnildings  for  trading  purpoaeB  had  been  erected  upon  certain  gold 
dainiB  in  oontraventian  of  the  proviBions  of  the  Qold  Law  of  1898. 
Held^  that  the  Oonmuasioner  of  Mines  had  a  loeue  Mandi  to  sae 
for  the  removal  of  such  buildings. 

'Wbere  permission  for  the  erection  of  such  buildings  had  been  given 
to  the  owner  of  the  stands  by  the  Government  of  the  late  South 
African  Republic,  ffeldj  that  before  the  owner  could  be  ejected 
and  the  buildings  removed,  compensation  should  be  paid  to  the 
owner. 

The  plaintiff  alleged  that  the  defendant  wa8  the  registered 
owner  of  claim  8602  and  a  portion  of  churn  8429,  both  of  which 
iprere  held  under  proBpeeting  licenses  on  the  proclaimed  farm 
Driefontein,  No.  148,  in  .the  mining  district  of  Boksbarg.  In 
May,  1904,  the  defendant  wrongfully  commenced  to  erect  on 
these  di^ms  buildings  for  trading  purposes,  notwithstanding  that 
he  was  warned  by  the  Registrar  of  Mining  Rights  at  Boksburg 
that  the  erection  of  such  buildings  was  unlawful  and  would  not 
be  sanctioned  by  the  Government.  The  buildings  were  com- 
pleted, and  at  the  date  of  the  action  were  still  being  used  for 
trading  purposes  by  the  lessees  of  the  defendant.  The  plaintiff 
claimed:  (a)  Removal  of  all  buildings  so  erected ;  (6)  an  interdict 
to  restrain  defendant  from  erecting  any  further  buildings  on 
these  claims. 

The  defendant  first  pleaded  that  the  claims  were  situated  on 
a  private  proclaimed  farm,  and  that  the  Commissioner  of  Mines 
had  no  lociua  standi  in  the  action.  To  the  merits  he  pleaded  that 
in  1897  the  then  Government  granted  him  a  license  to  trade  on 
daim  8429,  and  gave  him  permission  to  erect  a  building  thereon 
for  that  purpose.    In  virtue  of  such  permission  a  building  was 
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erected  on  thai  claim  in  1897,  and  ased  for  trading  purposes. 
The  defendant's  trading  license  with  respect  to  this  building  was 
renewed  from  time  to  time  by  the- late  (rovernment,  and  had  also 
been  renewed  by  the  present  Government,  and  was  still  in  force. 

In  January,  1904,  the  building  originally  erected  was  destroyed 
))y  fire,  and  the  defendant  caused  it  to  l)e  rebuilt  in  June  of  that 
year.  With  respect  to  the  building  on  claim  8602,  it  was  erected 
in  the  year  1895  under  conditions  similar  to  tliose  above  men- 
tioned ;  but,  tliougli  it  had  never  been  destroyed  by  fire,  various 
repairs  and  alterations  had  been  made  to  it  in  1904. 

Easelen  (with  him  Grpgoroiv^ki),  for  the  defendant:  The 
Government  has  no  htcas  fffandi  in  this  matter.  Whatever 
claim  the  Government  may  have  to  be  joined  as  co-plaintiff  with 
the  owner  of  a  private  proclaimed  farm,  the  Commissioner  of 
Mines  alone  has  no  right  or  title  to  sue.  Sec.  1  of  the  Gold  Law 
does  not  deprive  the  owner  of  such  farm  of  the  surface  rights. 
Sec.  90  lays  down  that  the  passession  of  a  claim  license  shall  not 
include  the  right  to  dispose  of  the  surface  rights,  which  the  Gov- 
ernment reserves  to  itself :  but  the  (|uestion  arisas,  How  far  has 
the  Government  a  right  to  object  to  these  buildings  if  the  private 
owner  does  not  object  ?  The  whole  matter  rests  on  the  general 
proposition  that  no  one  but  the  owner  can  prevent  or  grant  the 
right  of  snperficiea.  Neither  sec.  92  nor  sec.  93  by  their  terms 
prohibit  the  owner  from  granting  the  right  of  superficies  to- 
another  person.  But  if  the  Law  ascribes  this  power  to  the 
Government,  then  the  Government  is  virtually  the  full  owner, 
which  is  not  in  fact  the  case.  The  legislature  intended  to  draw 
a  distinction  between  Government  proclaimed  ground  and*  pri- 
vate proclaimed  ground. 

BiLrna-Begg  (with  him  Mattlvewfi),  for  the  plaintiff:  With 
regard  to  the  defendant's  preliminary  plea,  the  Government 
holds  the  right  of  miperficiee  in  every  proclaimed  gold  farm  as 
trustee  for  the  public  and  in  the  public  interest.  It  is  true  that 
in  the  case  of  a  private  proclaimed  farm  the  proprietor  is  not  de- 
prived of  his  proprietary  rights,  but  the  Law  has  placed  very 
stringent  limitations  on  these  rights.  The  principle  laid  down 
in  sec.  35  of  the  Gold  T^aw  is  that  the  Government  makes  uo 
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^slinction  between  public  and  private  proclaimed  goldfields  with 
^^^8*>^  to  administration.  The  whole  tenor  of  the  Law  is  to  give 
the  Government  complete  control  over  the  goldfieldH.  Paragraph 
^  of  sec.  13  of  the  Gold  Law  entirely  covers  the  present  case. 
These  buildings  were  erected  by  the  defendant  on  the  claims  in 
ineRtiou  after  permission  to  do  so  had  been  refused  by  the  Com- 
^^OTver  of  Mines.  They  were  put  up  in  spite  of  clear  oflScial 
ixi\iDMA,\on  to  the  defendant  that  his  intended  action  was  illegal. 

Greg(n*(no8ki :  Some  two  years  ago  the  Government  allowed 
the  defendant  to  put  up  buildings  on  these  claims.  For  the  past 
two  years  the  Government  has  also,  through  its  revenue  depart- 
ment, issued  licenses  to  all  the  various  trading  establishments  on 
this  property. 

[Innes,C.J.  :  That  may  be  so,  but  we  find  on  the  only  trading 
licenses  produced  in  evidence  the  following  indorsement  in  red 
ink: "  Will  not  be  renewed  after  June,  1905."  Such  indorsement 
sorely  means  that  the  tenants*  rights  were  held  p^^ecario.] 

Jfnrns-Begg  in  reply. 

Innes,  C.J. :  This  action  is  brought  for  the  removal  of  certain 
buildingH  stated  to  have  been  illegally  erected  upon  claim  pro- 
perty. The  defendant  is  the  holder  of  two  prospecting  claims, 
and  it  is  common  cause  that  he  has  erected  buildings  upon  those 
claims  which  have  been,  and  are  still  being,  used  for  trading 
purposes,  and  apparently  have  never  been  used  for  any  other 
purpose.  The  plaintiff  maintains  that,  as  these  buildings  are 
there  in  contravention  of  the  Gold  Law,  they  should  be  removed. 
The  first  point  which  arises  is  with  regard  to  the  loctca  standi  of 
the  plaintiff.  It  is  contended  that  the  surface  rights  of  the  claims 
belong  to  the  owner  of  the  farm,  except  in  so  far  as  they  have 
heen  taken  away  by  thb  (Jold-Law ;  that  the  person  to  sue,  there- 
fore, is  the  owner  himself ;  that  the  Commissioner  of  Mines  at 
My  rate  can  only  sue,  if  at  all,  by  joining  the  owner  with  him 
in  the  action. 

It  is  true  that  the  surface  rights  under  the  common  law 
belong  to  the  owner  of  the  land ;  but  it  is  also  clear  that  the 
Gold  Law  has  in  a  great  measure  interfered  with  those  rights. 
It  is  unnecessary  for  the  purposes  of  this  case,  and  therefore 
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inadviaaUe,  to  decide  what  the  rights  of  the  owner  are  to  the 
BurtBce  of  proelaimed  land  which  has  never  been  pegged,  because 
the  ground  with  which  we  have  to  do  here  is  daim  property. 
Even  the  sorbMse  rights  of  the  owner  of  the  soil  on  daim  property 
are  not  in  dispute  in  this  action.  The  defendant  does  not  set  up 
the  license  of  the  owner  of  the  land  to  bnild  upon  these  claima 
So  that  the  point  before  us  is  merely  whether  under  the  Gold 
Law  the  Commissioner  of  Mines  has  a  lociis  $tandi  to  intervene 
under  the  drcumstances  of  this  case. 

Sec.  13  provides  that  the  Commissioner  shall  have  the  general 
supervision  of,  and  shall  regulate  and  manage,  all  matters  relating 
to  a  public  digging  in  accordance  with  the  Law.  He  is  to  deter- 
mine the  places  where  digging  and  prospecting  are  to  be  for- 
bidden, to  regulate  the  issue  of  stand  licenses,  and  to  point  out 
the  places  where  building  may  ot  may  not  take  place.  By  other 
sections  spedal  power  is  given  to  him  to  exercise  supervision 
over  daim  building,  and  with  regard  to  the  use  of  the  surface  of 
claims.  Sec  90  says  that  the  possession  of  a  claim  license  does 
not  include  the  right  of  disposal  of  the  surface  of  the  ground, 
which  right  the  Government  reserves  to  itself  for  the  purpose  of 
defining  roads  and  other  works  without  obstructing  the  working 
of  the  claim.  If  the  Government  is  entitled  to  reserve  to  itself 
the  disposal  of  the  surface  of  a  claim  even  for  a  limited  purpose, 
it  is  clear  that  it  must  have«ome  right  to  say-whether  buildings 
may  be  erected  upon  that  claim,  and  where  they  shall  be  put 
And  the  only  person  who  can  represent  the  Government  in  the 
exercise  of  that  right  is  the  Commissioner  of  Mines. 

Sec.  91  provides  that  "every  licensed  digger  or  prospector  shall 
be  entitled  to  a  stand  for  his  dwelling  upon  his  claims,  for  which 
stand  he  need  not  pay  any  license-moneys,  and  on  which  stand 
no  license  to  trade  or  carry  on  business  may  be  granted  or  re- 
newed." That  gives  the  digger'  or  prospector  a  right  to  claim  a 
stand  for  his  own  dwelling  on  his  claims ;  but  it  assumes  that  the 
stand  must  be  marked  out,  and  the  only  person  to  dedde  wh^re 
the  stand  is  to  be  located  on  the  claim  is  the  Commissioner  ci 
Mines,  who  regulates  all  these  matters.  It  is  unnecessaiy  to  read 
all  the  sections  which  refer  to  claims  or  to  the  position  of  the 
Commissioner  of  Mines;  but  we  find  that  throughout  the  Law 
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that  official  has  the  control  of  claim  property.  He  regulates  the 
aUocation  of  claims,  has  something  to  say  with  regard  to  their 
pegging  and  their  working,  and  with  regard  to  the  use  of  the 
smfaoe,  and  with  regard  to  the' buildings  which  may  be  placed 
upon  them.  That  being  so,  it  appears  to  me  that  he  has  a  locus 
itanii  to  come  to  Court  when  the  provisions  of  the  Law,  whose 
administration  is  expressly  placed  in  his  charge,  are  in  his 
opinion  contravened.  It  is  not  necessaiy  to  say  what  rights 
the  owner  of  the  farm  may  or  may  not  have  with  regard  to 
the  use  of  daim  property ;  it  is  sufficient  to  say  that,  in  view 
of  the  sections  to  which  I  have  referred,  and  of  the  general  scope 
of  the  Law,  the  Commissioner  of  Mines  has  a  locibs  standi  to  sue 
in  a  ease  of  this  nature. 

That  disposes  of  the  first  part  of  the  case.  If  the  plaintiff 
has  that  right,  then  all  we  have  to  consider  is  whether  he  has 
made  out  his  case.  Claim  property  is  of  course  widely  different 
from  stand  property,  and  claims  cannot  be  turned  into  stands. 
Only  certain  buildings  may  be  erected  on  daim  property.  Sec. 
91  entitles  every  claim-owner  to  a  stand  on  his  daim  for  his  own 
house.  The  Law  of  1898  enacts  that  no  trading  shall  be  allowed 
on  sneh  a  stand.  But  even  apart  from  that  provision,  it  seems 
to  me  that  the  veiy  fact  of  saying  that  the  house  upon  a  daim 
shall  be  for  the  claim-owner's  own  dwelling  implies  that  it  shall 
not  be  used  for  any  other  purpose. ,  It  is  common  cause  that 
these  buildings  were  not  erected  as  dwellings ;  they  were  built 
for  trading  purposes,  and  upon  the  face  of  it  they  are  wrongfully 
thera  To  that  extent  the  plaintiff  has  made  out  a  primd  facie 
ease.  But  defendant  maintains  that  they  have  a  right  to  be  there, 
becaose  the  late  Qovemment,  through  its  duly  qualified  officials, 
gave  him  permission  to  build  them.  I  must  say  that  I  consider 
the  evidence  upon  that  part  of  the  case  not  at  all  satisfactory. 
It  was  given  in  very  general  terms  and  without  any  details. 
nn{(»rtunately  one  official  concerned  is  dead,  and  the  other  is  out 
of  the  country.  It  would  have  been  very  important  to  hear  their 
version  of  the  terms  in  which  the  verbal  application  made  by 
Hersh  was  couched,  and  what  they  understood  by  the  permission 
which  they  gave.  But  as  the  case  stands,  the  only  evidence  on 
this  point  is  that  produced  by  the  plaintiff^;  and  for  the  purpose 
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of  this  judgment  I  propose  to  assume  that  there  was  permission 
given  to  Hersb,  by  the  officials  of  the  late  Qovemment,  to  erect 
these  buildings.  It  does  not  alter  the  legal  position.  I  take  first 
the  store  upon  claim  8429.  Whatever  may  have  been  the  posi- 
tion of  the  original  store  which  stood  there,  it  is  clear  that  at  the 
end  of  1903  that  store  disappeared ;  it  was  entirely  burnt  down. 
The  ground  became  vacant,  and  remained  vacant  for  some  months; 
then  the  defendant  commenced  to  erect  the  present  new  store. 
He  asked  for  permission— ^showing  that  he  knew  the  law.  By 
this  time  the  Law  of  1898  was  in  operation,  and  it  appears  to  me 
that  the  right  to  erect  the  new  building  which  took  the  place  of 
the  one  which  had  been  destroy<[>d  must  be  governed  by  the  terms 
of  the  Law  of  1898.  Inasmuch  as  it  was  built  without  permis- 
sion having  been  obtained,  and  not  for  a  dwelling,  but  for  trading 
purposes,  it  was  unlawfully  erected.  And  in  regard  to  the  store, 
the  plaintiff  is  entitled  to  the  remedy  which  he  seeks. 

Then  I  come  to  consider  the  buildings  upon  claim  8602 — ^the 
buildings  upon  stand  39  are  not  in  dispute  in  this  case.  So  far 
as  the  butcher's  shop  is  concerned,  it  is  clear  that  no  permission 
was  given,  and  it  was  built  after  the  provisions  of  the  Law  of 
1898  came  into  operation.  That  shop  was  therefore  illegally 
placed  there,  and  in  regard  to  it  the  relief  which  is  claimed  ought 
to  be  granted.  Then  as  to  the  other  buildings — ^the  barber's  shop 
and  Watson's  shop.  There  is  some  evidence  that  permission  was 
given  by  the  late  Qovernment  to  erect  a  building  of  wood  and 
iron,  and  that  one  was  put  up  before  1898.  I  do  not  think  that 
the  Law  of  1896  upon  the  point  under  consideration  was  very 
different  from  the  Law  of  1898.  The  latter  Law  was  stronger 
than  the  former  one,  and  more  clearly  expressed ;  but  I  think 
that  the  terms  of  the  Law  of  1896  also  contemplated  that  the 
buildings  to  be  erected  upon  claims  should  be  only  used  by  the 
claim-owners  for  dwellings.  This  permi&sion  therefore  ought 
not  to  have  been  granted  by  the  late  Government.  It  was  prob- 
ably given  x>er  incurittm,  or  because  the  meaning  of  the  section 
was  not  clear  to  the  person  who  gave  it.  But  it  was  given ;  and 
licenses  were  issued  in  respect  of  it,  though  in  guarded  terms. 
The  facts,  I  think,  entitle  the  defendant  to  claim  compensation  in 
respect  o     hose  buildings  before  he  can  be  ejected  from  them. 
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And  as  the  plaintiff  has  come  into  Court  without  tendering  com- 
peoafttioii,  I  think  absolution  should  be  given  upon  the  claims 
which  affect  the  .barber's  shop  and  Watson's  shop.  It  is  unneces- 
nry  to  lay  down  the  basis  on  which  compensation  should  be 
calecdated  I  would  venture  to  say,  however,  in  a  case  of  this 
kind  tiiii^  the  Qovemment  should  not  scrutinise  too  narrowly 
the  exact  \'alue  to  be  compensated  for;  but  clearly  the  amount 
ought  to  be  assessed  with  reference  to  the  building  for  which 
permission  was  originally  given.  No  permission  was  obtained  to 
sabstitote  brick  for  wood  and  iron.  Beyond  saying  that,  I  make 
DO  farther  remarks  about  compensation.  It  only  remains  to  say 
that  I  do  not  think  the  fact  that  license-moneys  were  received 
prevents  the  plaintiff  from  claiming  the  relief  which  he  seeks, 
license-moneys  were  only  taken  by  the  Government  after  it  had 
guarded  itnelf  by  the  terms  of  the  Qovemment  Notice ;  and  the 
receipt  of  the  money  did  not  constitute  any  admission  of  the 
rights  of  the  licensee,  or  confer  any  rights  upon  him.  I  think 
with  regard  to  the  store  and  with  regard  to  the  butcher's  shop, 
they  should  only  be  removed  after  such  licenses  as  may  be  in 
existence  have  expired.  Subject  to  that  I  think  the  relief  prayed 
tot  should  be  granted,  and  the  defendant  must  pay  the  costs. 

Solomon,  J. :  I  entirely  agree  with  the  judgment  which  has 
been  delivered,  and  I  desire  to  mak^  only  a  few  observations  on 
the  preliminary  point  which  has  been  raised  in  this  case.  The 
iasae  raised  by  this  preliminary  plea  is  really  a  very  narrow  one. 
The  action  is  brought  by  the  Commissioner  of  Mines  to  compel 
the  defendant  to  remove  certain  buildings  which  have  been 
erected  upon  chum  property,  on  the  ground  that  those  buildings 
have  been  illegally  erected  upon  the  property.  The  claims  are 
upon  a  private  farm  which  has  been  proclaimed,  and  the  point 
which  was  made  in  the  preliminary  plea  is  that,  inasmuch  as 
this  is  a  private  farm,  the  Commissioner  of  Mines  has  no  ItHsufi 
tktfidi  to  bring  this  action  for  the  removal  of  those  buildings. 
Now,  in  considering  that  question  of  course  we  must  assume  that 
the  buildings  have  been  illegally  ei*ected.  I  have  myself  no  doubt 
Qpcrn  that  point,  but  it  is  unnecessary  to  discuas  that  question, 
for  an  far  as  the  preliminary  plea  is  concerned  that  must  be 
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taken  for  granted.  If  these  buildings  then  have  been  illegally 
erected,  has  the  Commissioner  of  Mines  -no  locus  standi  to 
compel  the  defendant  to  remove  those  buildings  ?  In  the  coarae 
of  the  argument  a  number  of  questions  were  discussed  which  it  is 
not  only  unnecessary,  but  inadvisable,  to  express  an  opinion  upon. 
Questions  were  raised  as  to  the  rights  of  the  owner  of  a  private 
farm  not  only  over  claim  property,  but  over  mining  property 
which  has  not  been  pegged  out,  and  also  questions  discussed  as  to 
the  general  rights  of  control  of  the  Commissioner  of  Mines  over 
the  mining  area.  I  do  not  propose  to  express  any  opinion  what- 
soever on  these  general  questions  which  have  been  raised  in  the 
course  of  the  argument.  I  think  it  is  sufficient  for  the  deter- 
mination of  thi6  case  to  say  that  one  thing  is  perfectly  clear,  and 
that  is  that  as  far  as  the  erection  of  buildings  on  claims  is  con- 
cerned the  Commissioner  of  Mines  has  absolute  control  over  those 
erections  I  do  not  care  whether  you  refer  to  the  Law  of  1892, 
1895  or  1898,  the  Commissioner  of  Mines  is  the  only  person  who 
can  give  permiasion  to  a  daimholder  to  erect  buildings  on  his 
claim.  That  that  is  so  is  quite  dear  if  we  look  at  the  Law  of 
1898,  from  the  provisions  amongst  others  of  sec.  13  and  sec  91. 
Then  if  the  Commissioner  of  Mines  is  the  only  person  who  can 
give  permission  to  a  daimholder  to  erect  buildings  upon  his 
claim,  surely  it  follows  as  a  matter  of  course  that  he  is  the 
person  to  come  to  the  Court  and  to  complain  if  buildings  are 
erected  without  his  permission.  It  surely  cannot  be  argued  that 
if  his  permission  is  required,  and  if  a  daimholder,  without  obtain- 
ing his  permission  and  in  prohibition  of  his  orders,  erects  build- 
ings on  a  claim,  that  the  Commissioner  of  Mines  is  powerless,  and 
has  to  stand  by  and  do  nothing.  It  seems  to  me  to  be  an  un- 
arguable contention.  I  gather,  however,  from  Mr.  Oregorowski's 
argument  that  he  contends  that  in  such  circumstances  the  owner 
of  the  farm  ought  to  be  joined  in  the  action.  That  is  not  quite 
the  poiut  taken  by  Mr.  Esselen  yesterday.  Mr.  Essden's  point 
was  that  the  Commissioner  of  Mines  had  no  locus  standi  what- 
soever, and  that  the  owner  of  the  farm  was  the  only  person  who 
could  bring  the  action.  Mr.  Oregorowski,  however,  I  understand, 
argues  that  the  Commissioner  of  Mines  properly  brings  the 
action,  but  that  the  owner  of  the  farm  ought  to  be  joined. 
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l^ow  it  is  difficult  for  me  to  understand  why  the  owner  of  the 
iarm  aliould  be  joined.    It  is  not  an  action  for  declaration  of  the 
Tights  of  the  owner  of  the  farm  with  regard  to  the  surface  of  a 
mining  area.    It  is  not  an  action  to  declare  >Yhat  the  respec- 
tive Ruriace  rights  are  of  the  owner  of  the  farm  and  of  the 
CommisBioner  of  Mines  or  the  Government.     The  action  is  simply 
brought  by  the  Commissioner  of  Mines  to  compel  the  removal  of 
these  buildings ;  and  seeing  that,  even  if  the  owner  of  the  farm  had 
consented  to  the  erection  of  these  buildings,  the  permission  of  the 
Commissioner  of  Mines  would  have  been  required,  I  entirely  fail 
to  see  what  necessity  there  can  be  for  joining  the  owner  of  the 
{arm  in  an  action  of  this  kind.    I  do  not  say  if  the  owner  of  the 
&urm*chose  to  join  that  he  cannot  be  a  party  to  the  action,  but  to 
wy  that  it  is  necessary  that  he  should  be  a  party  seems  to  me  to 
be  almost  unarguable.    As  far  as  the  preliminary  point  of  law  is 
concerned  it  is  dear  that  it  must  fail    I  concur  in  the  judgment. 

Wsssxiis,  J^  concun^. 

PlaintiflTs  Attorneys:    Findlay,  MacRchert  &  Nieineyer; 
Defendant's  Attorney :  0.  F.  Beyers. 


MASTER  OF  THE  SUPREME  COURT  v. 
REDLICH'S  TRUSTEE. 

1905.  April  7.  Curlewis,  J. 

Inmdvency.^TruiUe,^  Neglect  tofil^  aocowiiL — Law  13  o/*1895,  mc.  114. 

A  tamstee  in  insolvency  had  neglected  to  file  an  account  of  his  adminis- 
teation,  though  repeatedly  requested  to  do  so  by  the  Master  of  the 
Supreme  Court  The  six  months  allowed  by  sec.  114  of  Law  13  of 
1895  had  elapsed,  and  no  extension  had  been  applied  for.  At  the 
instance  of  the  Master,  on  notice  to  the  trustee,  the  Court  ordered 
the  latter  to  file  a  liquidation  and  distribution  account  within  a 
specified  time,  and  lo  pay  the  costs  de  honia  propriis. 
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Application  by  the  Master  of  the  Supreme  Court  for  au  order 
calliug  upon  the  trustee  in  the  insolvent  estate  of  Sctiapse  Kedlioh 
to  file  a  just  and  true  account,  supported  by  vouchers,  of  his 
administration  and  distribution  of  the  estate.  The  period  of  six 
months  allowed  to  trustees  by  sec.  114  of  Law  13  of  1895,  within 
which  to  file  such  accounts,  had  expired,  but  the  trustee  had  filed 
no  account  and  had  not  applied  for  extension  of  time.  After 
repeated  written  re<|ue8ts,  with  which  the  trustee  failed  to  comply, 
the  Master  applied  to  the  Court  for  an  order  as  above  stated,  and 
for  an  order  on  the  trustee  to  pay,  in  his  personal  capacity,  tiie 
costs  of  the  application.  ^ 

MtittlieWH,  for  the  lipplicaut:  This  is  a  aiMUJt  omiwtiH;  no 
pi-ovision  is  made  in  the  Insolvency  Law  for  a  case  of  this  kind. 
Under  the  old  Insolvency  Law  of  the  Cape  Colony  there  w^as 
also  110  such  provision,  yet  the  Cape  eourts  treated  it  as  a  ctistts 
umi>Mii**,  and  granted  orders  similar  to  the  one  now  prayed  for 
In  tlie  new  Insolvency  Law  of  the  Cape  Colony  an  express 
provision  was  inserted  to  meet  a  case  of  this  nature.  The 
Transvaal  Insolvency  Law  is  identical  with  the  old  Cape  In- 
solvency Law.  In  the  case  of  an  executor  dative  the  Court 
has  power  to  grant  such  an  order  {Munter  vf  the  Supreme  CmLvt 
V.  Alhit's  Ejcnafor,  [1903]  T.S.  242);  hence  on  analogy  Uic 
Court  should  grant  this  application,  inasmuch  as  the  control  of 
insolvent  estates  is  as  much  vested  by  law  in  the  Master  as  of 
estates  of  deceased  persons  and  minors;  vUle  Law  13  of  1895, 
sees.  128, 129,  175  and  176.  Sec.  114  throws  on  the  trustee  the 
duty  of  rendering  an  account. 

The  Court,  on  the  analogy  of  the  decision  in  Alunttfr  nf  the 
Siqf rente  Court  v.  AUuum  Executor,  granted  an  order  as  prayed. 

Applicant's  Attorneys:  Fiiidlay,  MacRubert  dk  Nieineyer, 
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Ex  PARTE  VAN  EEDEN,    BADENHORST,  N.O, 
AND  LOMBARD,  N.O. 

1905.    AjyrU  10.    Innes,  C.J.,  and  Solomon  and  Cublewis,  J.J. 

Will. — BeifiraiiU  on  aliefuUioti,—-Fidei-cammi99um, — In  favour  of  the 
third  yeneraUon. — Bestridian,  real  and  personal, 

Testatora  by  their  joint  will  bequeathed  immovable  property  to  their 
children  and  lawful  descendants,  under  the  express  condition  that 
the  immovable  property  or  ground  was  to  be  inalienable  except 
among  the  heirs  themselyes  or  their  lawful  descendants  until  the 
third  generation.  Held^  that  this  was  a  real  and  not  a  personal 
restraint  upon  alienation,  and  that  the  testators  had  by  their 
language  created  a  Jidei-connnissnm' in  favour  of  the  third  genera- 
tion, which  the  Court  must  recognise. 

This  was  an  application  for  an  order  authorising  the  tutors 
aDd*guardian»  of  eertain  minors  to  conclude  a  prospecting  con- 
tract for  mineral  rights  over  certain  farms.  The  Master's  report 
was  favourable  and  supported  the  application  so  far  as  the  con- 
tract value  was  concerned,  "  if  the  Coui*t  is  of  opinion  that  the 
restraint  on  alienation  imposed  by  the  will  is  not  an  insuperable 
obstacle  to  the  confirmation  of  the  contract." 

Those  words  were  intended  to  draw  attention  to  the  position 
of  one  of  the  minors,  Marthinus  Lombard,  who  was  the  registered 
owner  of  a  very  small  undivided  share  in  the  farms,  bequeathed 
to  him  under  the  mutual  will  of  his  parents.  A  clause  in  the 
wiU  under  which  he  took  was  as  follows :  "  The  testators  hereby 
declare  to  bequeath  the  immovable  property  of  the  estate  to  their 
children  or  their  lawful  descendants  per  dirjyes,  with  the  express 
miderstanding  that  the  immovable  property  or  ground  will  be 
inalienable  except  among  the  heirs  themselves  or  their  lawful 
descendants  until  the  third  generation" 

The  application  came  before  Wessels,  J.,  in  Chambers  on  the 
3rd  March.  His  considered  judgment,  delivered  on  the  13th 
March,  appears  below;  from  that  judgment  the  applicants 
appealed 

Gregorowski  (with  him  de  Wet),  for  the  applicants:    Tlie 
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clause  in  the  will  established  no  fidei-cmnmutmimj  and  was 
therefore,  a  niula  jmMbitio.  It  did  not  amount  to  a  restric- 
tion against  alienation  out  of  the  family.  The  words  until  tlie 
thiixl  generation  merely  qualify  those  persons  among  whom 
alienation  is  restrained  (Livd  v.  Calitz,  9  S.C.  268;  Dreiv  v. 
Drei&B  Exor,,  Buch.  1876,  p.  203 ;  Ex  parte  van  der  Merwe,  [1903] 
T.S.  859;  Re  Strauss,  [1903]  T.S.  19;  Re  Naudc  and  Wife,  1 
C.T.R.  282;  Sande,  Restraint  on  Alienation,  Webber's  Transla- 
tion, pp.  168, 177 ;  Surge's  Colonial  Law,  vol.  2,  p.  113 ;  McGregor's 
Fidei-commissum,  p.  69). 

All  the  other  part-owners  in  these  farms,  of  whom  there  are 
eleven,  are  desirous  of  concluding  the  contract,  kxA  the  sliare  of 
the  minor  in  question  is  an  infinitesimal  portion  of  the  whole. 

Wessels,  J. :  The  applicants  ask  the  Court  to  grant  an  order 
authorising  and  empowering  them  to  enter  into  a  prospecting 
contract,  with  the  object  of  selling  the  mineral  rights  in  certain 
farms  mentioned  in  the  petition.  These  farms  were  left  to  them 
under  the  will  of  the  late  P.  J.  Lombard  and  J.  T.  Lombard 
(born  Botha).  That  will  provides  that  the  immovable  property 
belonging  to  the  testators  is  to  go  to  their  children  and  lawful 
descendants  under  the  express  condition  that  the  immovable 
property  or  ground  is  to  be  inalienable  except  among  the  heirs 
themselves  or  their  lawful  descendants  until  the  third  generation 
C'het  vaste  eigendom  of  de  grond  zal  onvervreemd-baar  zijn 
uitgezonderd  tusschen  de  erfgenamen  zelven  of  hunne  wettige 
afstammeliugen  tot  aan  het  derde  geslacht  toe"). 

If  this  restriction  is  personal,  i,e.  if  certain  heirs  are  prohibited 
from  alienating,  then  no  doubt  there  would  be  no  fatal  objection 
to  granting  the  petition;  but  if  the  alienation  is  real,  i.e,  if  it  is  a 
burden  on  the  land,  then  there  is  an  insuperable  difficulty  to 
granting  the  petition.  Now  I  have  carefully  perused  all  the 
authorities  cited  by  Mr.  Oregorowski,  but  I  cannot  see  how  I  can 
possibly  hold  that  such  a  restriction  is  personal. 

The  testators  say  that  they  desire  that  the  land  or  ground 
shall  be  inalienable,  then  they  point  out  that  the  heirs  may 
alienate  to  one  another,  but  that  outside  of  these  family  aliena- 
tions there  shall  be  none  until  the  third  generation. 

It  is  manifest  that  attempts  have  been  made  to  mak^  restric- 
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tions  on  alienation  as  difficult  as  possible,  but  as  long  as  it  is  our 
law  that  a  testator  can  prevent  land  from  passing  out  of  his 
family  by  making  the  restriction  real  (Qrotius,  Introd.  2, 10,  12), 
ao  long  such  restrictions  imposed  by  wills  upon  heirs  must  be 
upheld  by  the  Court.  If  the  Court  is  satisfied  that  the  restriction 
attaches  to  the  land  and  not  to  the  person,  the  Court  must  give 
effect  to  the  testator's  wish  (Sande,  Restraints,  3,  2,  8). 

In  this  case  the  testators  have  expressed  clearly  that  the 
ground  is  to  be  inalienable,  and  this  Court  cannot  against  their 
wish  declare  that  their  words  mean  nothing  and  that  their 
heirs  taking  under  the  will  can  freely  alienate  the  land.  I  cannot 
see  how  it  can  be  said  that  the  words  "  until  the  third  generation  " 
are  not  to  be  regarded  as  creating  a,  fidei-commissum  in  favour  of 
the  third  generation. 

Tlie  application  must  therefore  be  refused. 

On  Appeal. 

Ikkes,  C.J. :  In  this  case,  as  in  the  majority  of  cases  which 
arise  with  regard  to  the  construction  of  wills,  what  the  Court 
lias  to  do  is  to  endeavour  to  arrive  at  the  intention  of  the  tes- 
tators ;  and  to  arrive  at  that  intention  not  by  considering  what 
we  think  it  would  have  been  a  good  thing  if  they  did  mean,  or 
what  they  ought  to  have  meant,  but  by  ascertaining  the  plain 
meaning  of  the  words  used.  If  those  words  in  a  case  like  the 
present  are  capable  of  more  than  one  construction,  then  of  course 
the  Court  would  lean  towards  the  one  most  in  favour  of  freedom 
of  alienation.  But  if  the  testators'  language  admits  of  only  one 
construction,  then  we  must  give  effect  to  it,  regardless  of  the 
consequences. 

A  great  deal  of  ingenuity  has  been  expended  by  text-writers 
to  show,  and  a  great  many  decisions  of  courts  of  law  have  held, 
that  words  which  upon  the  face  of  them  do  purport  to  prohibit 
alienation  should,  for  one  cause  or  another,  not  be  given  effect  to. 
But  decisions  of  courts  in  other  cases,  with  regard  to  other  wills 
containing  other  language,  can  hardly  be  of  much  assistance  to 
this  Court  in  interpreting  the  words  of  this  will.  Principles  are 
useful,  and  we  must  endeavour  to  apply  them,  but  we  must  not 
lose  sight  of  the  fact  that  what  we  have  to  do  here  is  to  inUurpret 
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the  lanj^uage  of  these  testators.  Now  they  first  of  all  said  that  their 
landed  property  should  go  to  their  children  or  their  lawful  de- 
scendanta  Then  they  imposed  an  express  provision  that  the  ground 
should  be  inalienable — a  word  which  Mr.  Oregorowakiadmibs  would 
include  alienation  by  will  as  well  as  alienation  by  parties.  They 
must  havemeant  sometliing  by  that  provision.  If  they  had  stopped 
there  it  would  have  been  in  form  a  real  prohibition,  thouj^h  it 
might  have  been  a  nude  one,  because  it  would  have  contained  no 
reference  to  the  person  in  whose  favour  the  prohibition  was 
constituted  But  it  did  not  stop  there.  These  words  follow: 
"  With  the  exception  of  alienation  among  the  heirs  or  their 
descendants  down  to  the  third  generation."  The  first  governing 
idea  of  the  testators  was  that  alienation  should  be  prohibited ;  and 
their  next  governing  idea  was  that  this  prohibition  should  last  to 
the  third  generation,  alienation  among  the  heirs  or  their  lawful 
descendants  being  excepted. 

Now  what  other  meaning  can  we  give  to  the  words  used 
than  that  the  property  was  not  to  be  alienated  outside  the 
family  until  the  third  generation.  The  word  "  family  "  is  not 
used,  but  the  intention  of  the  testators  seems  to  me  clear. 
I  cannot  think  that  they  meant  that  the  various  generations 
were  to  have  the  right  to  buy  during  the  lifetime  of  the 
first  generation.  That  is  what  Mr.  Gregoroivski  contended.  He 
argued  that  the  first  generation  only  were  prohibited  from 
selling  unless  they  offered  the  land  among  themselves  and  to 
their  children  and  grandchildren.  But  that  seems  to  me  an  im- 
practicable and  improbable  construction.  The  testators,  in  my 
opinion,  intended  what  the  plain  meaning  of  the  words  used 
indicates,  namely,  that  the  property  should  remain  to  the  third 
generation  inalienable  except  amongst  the  heii-s  and  their  de- 
scendants. The  learned  judge  in  the  court  below  was  perfectly 
right  in  the  view  which  he  took ;  and  however  desirable  it  may 
be  for  the  minor  to  enter  into  this  contract,  the  Court  is  not  at 
liberty  to  allow  him  to  do  so,  in  view  of  the  plain  meaning  of 
the  testators'  disposition.  In  my  opinion  the  appeal  must  be 
dismissed. 

Solomon  and  CuBLEms,  J.  J.,  concurred. 

Applicants'  Attorneys :  Neaer  &  HopUy. 
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Ex  PARTE  SCHLYER. 
1905.    April  10.    Smith,  J. 

Iiumlvtnrif, —  Voluntary  tmrrtttdtr. — Liquidation  and  dvitrlbution  ac- 
count never  Jilcd. — Tnintee  abtfenl/rom  the  country. — Due  notice. — 
Sequestration  set  aside. 

In  May,  1899,  8  the  insolvent  voluntarily  surrendered  his  estate,  which 
was  placed  under  sequestration  by  the  late  High  Court.  All  the 
provisions  of  the  Insolvency  Law  had  been  complied  with,  when  in 
1905  it  was  discovei-ed  that  the  trustee  had  left  the  country  per- 
manently without  filing  a  liquidation  and  distribution  account 
AVith  the  consent  of  all  tlie  proved  creditors  in  the  estate  the 
order  of  sequestration  was  set  aside. 

lu  May,  1899,  Schlyer  made  voluntary  suii'ender  of  his 
estate,  whicli  was  placed  under  sequestration  by  order  of  the  late 
High  Court.  Three  meetings  of  creditors  were  duly  held  before 
the  Landdrost  of  Johannesburg  in  August,  1899.  Claims  were 
filed  and  one  L.  Eisenberg  was  appointed  trustee.  At  the  third 
meeting  of  creditors  the  petitioner  obtained,  leave  to  trade  in  his 
own  name,  and  the  estate  was  then  left  in  the  hands  of  the  trus- 
tee for  liquidation.  In  March,  1905,  it  was  found  that  Eisenberg 
had  left  South  Africa  with  no  intention  of  returning.  Petitioner 
forthwith  obtained  the  consent  of  all  his  proved  creditors  to  his 
rehabilitation.  Notice  of  the  application  had  been  given  to  the 
Master,  and  the  necessary  deposit  of  the  required  security  had 
been  mode  with  the  Registrar.  Notice  had  also  been  sent  to 
Eisenberg  under  registered  letter  to  liis  lost-known  address,  and 
an  advertisement  had  been  published  in  i\\Q  Gazette.  Petitioner 
made  aflSdavit  that  a  full  and  fair  surrender  of  his  estate  had 
been  made. 

Eiaaden,  for  the  applicant :  To  set  aside  the  original  order  of 
sequestration  will  not  prejudice  any  creditor.  All  the  provisions 
of  sees.  132  and  135  of  the  Insolvency  Law  have  been  complied 
with  except  the  filing  of  the  final  liquidation  account,  and  fur  llii.*i 
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omission  the  insolvent  is  in  no  way  responsible.  Tlie  Court  has 
power  to  set  aside  the  order  of  sequestration;  see  Ex  parte  Davis 
([1903]  T.S.  83);  Shnon  v.  Jacbfon  ([1904]  T.S.  116). 

The  order  of  sequestration  was  set  aside. 

Applicant's  Attorneys :  Wagner  cfc  Khigabrun. 
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1905.    April  11.    Smith,  J. 

Practice, — Judyment — Peiitiofi  to  act  atside  and  to  reopen  the  €usiufn, — 
Application  rtfneed, 

A  defendant)  against  whom  judgment  had  been  given  in  de&ult  of 
appearance  at  the  hearing,  applied  to  reopen  the  case  (alleging  that 
he  had  a  good  and  bond  fide  defence  to  the  action)  on  the  ground 
that  his  failure  to  appear  was  due  to  his  straitened  circumstances. 
Ileldf  that  as  he  might  have  appeared  personally  or  asked  leave  to 
defend  in/ormd  panperie,  the  application  must  be  refused. 

In  May,  1903,  Pinnick  sued  Bowes  for  money  due  to  him 
under  a  deed  of  partnership.  At  the  hearing  the  defendant  did 
not  appear,  and  judgment  was  given  for  the  plaintiff  with  006t& 
A  return  of  nulla  Ixma  was  made  upon  the  virrit  thereafter  taken 
out ;  as  Bowes  had  left  the  colony  it  was  impossible  to  apply  for 
a  writ  of  civil  imprisonment  against  him.  On  his  return  to  the 
Transvaal  in  1905  Bowes  applied  to  the  Court  for  leave  to  re- 
open the  action  and  to  have  the  judgment  therein  set  aside  ; 
he  stated  on  affidavit  that  he  had  a  good  and  bond  fide  defence  to 
Pinnick's  claim,  but  was  unable  to  defend  the  action  in  May, 
1903,  owing  to  want  of  funds. 

Greenlees^  for  the  applicant. 

Gi^orcnvskiy  contra. 
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S^ciTH,  J. :    Tlie  applicant  asks  that  a  judgment  obtained 
against  him  in  Jane,  1903,  by  default,  should  be  set  aside,  and 
he  should  be  allowed  to  defend  the  action.    It  appears  that  the 
plaintiff  brought  an  action  to  recover  certain  sums  of  money 
from  the  defendant;  summons  was  served,  appearance  was  en- 
tered, and  a  declaration  was  filed  and  served.    After  that  the 
defendant  filed  no  defence,  judgment  was  given  against  him  by 
default,  writ  of  execution  was  issued  and  a  return  of  ntiMa  bona 
made,  and  the  defendant  disappeared,  his  whereabouts  not  being 
known  to  the  plaintiffl    He  appears  to  have  gone  to  the  Orange 
Biver  Colony,  and  subsequently  on  his  whereabouts  becoming 
known  a  letter  was  written  him  threatening  civil  imprisonment 
unless  he  took  steps  to  comply  with  the  judgment.    Thereupon 
the  application  is  made  by  him  to  have  the  judgment  set  aside, 
and  for  liberty  to  defend  under  Rules  42  and  43  of  the  Rules  of 
Court,  and  it  appears  the  application  must  be  decided  upon  its 
own  merits.    The  ground  urged  for  the  setting  aside  of  the  judg- 
ment is  that  the  applicant  at  the  time  had  no  means  to  employ 
solicitor  and  counsel  to  defend  the  action,  and  now  he  has  ob- 
tained such  means  and  ought  to  be  permitted  to  defend.    If  it 
were^the  fact  that  this  gentleman  was  not  possessed  of  sufficient 
means,  he  certainly  could  apply  to  the  Court  for  leave  to  defend 
in  formd  pauperis,  or  he  could  himself  file  a  statement  of  defence 
to  tne  action.    He  did  not  do  that.    It  appears  he  realised  all  his 
assets  and  left  'the  colony.    Now  when  he  has  come  back,  and 
finds  that  judgment  is  sought  to  be  executed  against  him,  he 
wants  it  set  aside  in  order  that  he  should  be  allowed  to  defend. 
I  do  not  think  he  should  be  allowed  to  do  so,  and  therefore  I 
most  diamisB  the  application  with  costs. 

Applicant's  Attome}^ :  Rees  &  Joubei4  ;  Respondent's  Attor- 
ney :  David  Nirmno. 
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MARKS  V.  CIVIL  COMMISSIONER. 
1905.    March  16,  April  12.    Mason,  J. 

Tranter  duty. — Partnership  property. — Tranter  from  name  of  one 
partner  into  na7}ie  of  firm,  —  Law  20  of  1895. — Proclamation  8  of 
1902,  eec,  3. — Interjiretation, 

Certain  landed  property  was  purchased  on  behalf  of,  and  the  purchaae- 
price  paid  by,  a  fum  consisting  of  three  partners,  and  had  always 
been  i^egarded  as  an  asset  of  the  firm.  Owing  to  the  absence  from 
the  country  of  certain  of  the  partners  transfer  of  the  property  was 
taken  in  the  name  of  one  partner,  and  transfer  duty  paid  by  him 
as  if  the  property  were  his  own.  Transfer  was  now  passed  from 
the  name  of  the  partner  into  that  of  the  firm.  Held,  that  this  was 
such  a  transaction  as  was  contemplated  by  sec.  3  of  the  Transfer 
Duty  Proclamation,  and  that  transfer  duty  was  payable. 

Ileldy  further,  that  transfer  duty  was  payable  upon  two-thirds  of  tlie 
purchase- price  or  value  of  the  property,  and  that  such  duty  should 
be  deemed  to  have  become  payable  six  months  after  the  date  of 
the  purchase  of  the  property  by  or  on  behalf  of  the  firm. 

JiUa  V.  Ctt^  Commissioner  ([1904]  T.S.  593)  not  followed. 

This  waA  an  application  for  an  order  calling  upon  the  civil 
commissioner  to  refund  the  whole  or  portion  of  a  certain  amount 
of  transfer  duty  which  had  been  paid  under  protest  by  the  appli- 
cant.   The  material  facts  appear  sufficiently  from  the  judgment. 

Esftelen  (with  him  Smnf^),  for  the  applicant:  Transfer  duty 
is  not  claimable.  The  test  is — Could  the  firm  claim  from  the 
one  partner  transfer  into  the  name  of  the  firm  ?.  If  so,  they 
became  entitled  to  the  property  at  the  time  of  purchase,  and  if 
then,  then  transfer  duty  has  already  been  paid.  The  case  of 
Ejr  jxirte  van  Griethidzen  (4  Off.  Rep.  503),  which  was  decided 
under  Law  5  of  1892,  is  exactly  in  point. 

[Mason,  J.:  Does  not  this  fall  under  sec.  1  of  Law  20  of 
1895  ?] 

I  submit  not ;  it  falls  under  Law  5  of  1892.  As  between  the 
State  and  the  parties  the  word  "  owner  "  does^  not  mean  "  legal 
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owner  "  for  purposes  of  transfer  duty.  The  spirit  of  Law  20  of 
1895  and  of  the  Transfer  Duty  Proclamation  is  the  same.  The 
firm  was  the  actual  buyer ;  they  paid  the  purchase-price  and  the 
transfer  duty.    The  word  "  transferee  "  is  not  used  in  the  Law. 

Bivma-Begg,  for  the 'respondent :  The  legislature  intended  the 
revenue  authorities  to  look  to  the  registered  owner  in  the  Deeds 
Register  for  payment  of  transfer  duty.  Such  person  has  the 
dtmiinium.  In  Jttto  v.  Civil  Commiseioner  ([1904]  T.S.  593) 
and  Wright  v.  Registrar  of  Deeds  ([1902]  T.S.  31)  the  Proclama; 
tion  was  construed  as  imposing  duty  on  the  person  to  whom 
property  is  transferred.  In  sec  3  of  Proclamation  8  of  1902 
the  word  "  entitled  "  is  equivalent  to  "  entitled  by  registration/' 
and  transfer  duty  is  claimable  from  any  person  becoming  entitled 
by  registration.  At  the  date  of  the  purchase  the  firm  had  merely 
a  right  in  rem  against  the  one  partner,  but  no  right  to  the  pro- 
perty itself. 

E»iden,  in  reply. 

Car,  a/lw  vidt. 

Poeim  (April  12):— 

Mason,  J. :  Tl\e  material  facts  in  this  case  which  are  admitted 
for  the  purposes  of  the  present  application  by  the  respondent  are 
these: — 

Petitioner,  Isaac  Lewis  and  Barnct  Lewis  are  partners  in  equal 
shares  in  a  firm  which  owns  much  landed  property,  and  part  of 
whose  business  consists  in  speculating  in  land.  The  deed  of 
partnership  contains  a  provision  prohibiting  individual  acquisi- 
tion of  property  without  the  consent  of  the  copartners. 

Certain  landed  property  was  purchased  prior  and  subsequent 
to  1902  on  behalf  of  and  paid  for  by  the  firm,  and  this  property 
has  always  been  treated  as  an  asset  of  the  firm,  whiph  is  ad- 
mittedly entitled  to  it.  But  owing  to  the  absence  from  the 
Transvaal  of  certain  partners,  transfer  w&s  taken  of  most  of  the 
farms  in  the  name  of  Samuel  Marks  and  of  some  of  tliem  in  the 
name  of  Isaac  Lewis ;  declarations  were  filed,  a  transfer  duty 
paid  by,  and- transfer  made  to,  these  two  persons  apparently  as 
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if  they  were  the  sole  purchasers  and  alone  interested  in  the 
properties  transferred. 

The  two  partners  Marks  and  Lewis,  desiring  to  transfer  the 
land  into  the  name  of  the  partnership,  claimed  exemption  from 
duty  on  the  ground  that  the  land  belonged  to  the  partnership 
ah  initio,  and  there  was  therefore  no  change  of  ownership ;  the 
civil  commissioner  required  pajrment  of  duty,  and  that  was  made 
under  protest  This  application  is  for  a  refund  of  that  duty  or 
at  any  rate  a  portion  of  it. 

Now  the  applicant's  case  is  based  upon  the  admitted  state- 
ment that  the  properties  in  question  were  purchased  on  behalf 
of,  and  belonged  to,  the  partners  in  their  capacity  as  such  from 
the  very  date  of  their  purchase. 

The  dates  of  the  various  purchases  are  not  given,  but  the 
deeds  of  transfer  show  that  some  at  any  rate  were  made  before 
1902,  and  therefore  before  the  Transfer  Duty  Proclamation  took 
effect  That  Act  is  clearly  not  retrospective  except  to  the  limited 
extent  specified  in  sec.  32.  Sec  3  of  the  Proclamation,  under 
which  alone  transfer  duty  is  chargeable,  refers  evidently  only  to 
transactions  by  which  persons  become  entitled  to  property  occur- 
ring after  it  took  effect,  and  sec.  1  (1)  indicates  clearly  the  same 
intention. 

It  is  therefore  necessary  to  decide  the  effect  of  Law  20  of  1895 
as  regards  payment  of  transfer  duty  upon  the  earlier  purchases. 
If  they  were  made  in  reality  on  behalf  of  the  partnership,  as 
stated  in  the  petition,  then  duty  became  payable  under  sees.  1 
and  12  of  Law  20  of  1895  within  six  months  from  date  of  sale, 
and  the  liability  for  any  such  duty  is  preserved  by  sec  1  (1)  of 
Proclamation  8  of  1902.  If  Marks  had  desired  to  make  transfer 
from  his  own  name  to  that  of  the  firm  prior  to  1902,  it  is  in  my 
opinion  clear  that  whether  the  other  partners  are  considered  as 
original  purchasers  or  as  only  becoming  entitled  to  the  property 
by  virtue  of  their  position  as  partners,  duty  would  have  been 
payable  under  sec.  1  of  Law  20  of  1895.  That  section  makes 
duty  payable  upon  transfer  from  one  owner  into  the  name  of 
another ;  it  is  true  that  this  is  stated  to  be  payable  by  the  buyer, 
but  subsequent  sections  of  the  Law  make  it  dear  that  "  buyer  " 
includes  any  transferee.    Sec.  2  refers  to  transfer  liable  to  duty 
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under  the  first  section  as  being  made  in  c(5n8eqaenoe  of  any 
exchange,  gift  or  in  any  other  manner ;  see.  4  provides  a  scale  of 
transfer  duties  where  property  is  disposed  of  by  will ;  sub-sees. 
(a)i  (^)>  (0)  ^^'^  (d)  of  sec  5  in  whole  or  in  part  exempt  from 
payment  of  the  duty  cases  in  which  there  is  no  sale  or  purchase, 
but  an  alienation  or  transfer  upon  other  grounds.  Sec  6 
mentions  only  the  case  of  property  sold,  but  it  is  clear  that  it 
inclndes  all  cases  in  which  transfer  duty  is  payable.  Sec.  7, 
however,  draws  a  distinction  between  declarations  upon  a  pur- 
ehftM  and  sale  and  those  in  case  of  a  change  of  owners  other- 
wise than  by  purchase  and  sale ;  though  in  the  latter  instance, 
corionaly  enough,  giver  and  donee  are  afterwards  referred  to  as 
if  the  only  means  of  changing  the  ownership  of  property  were 
asle  and  donation,  notwithstanding  the  fact  that  sees.  4  and  6 
include  other,  cases.  Sec  8  refers  to  the  forms  under  sec  7  as 
being  declarations  to  be  made  by  purchaser  and  seller,  though 
Bee  7  includes  declarations  of  donor  and  donee.  Sees.  9, 10,  and 
11  mention  cases  of  purchase,  and  sale,  but  it  seems  almost 
impossible  to  conceive  that  the  I'emedies  allowed  were  not  to 
extend  to  other  cases  in  which  transfer  duty  would  be  payable. 
Sec.  14  may  perhaps  be  restricted  to  purchase  and  sale  without 
violence  to  other  parts  of  the  Law ;  but  it  is  quite  clear  that  sec 
15  deals  with  all  cases  in  which  transfer  duty  is  chargeable,  not- 
withstanding that  the  word  "  buyer  "  is  used  in  the  section  and 
the  language  of  the  form  of  receipt  only  mentions  purchase  and 
aale. 

I  have  scrutinised  these  sections  carefully,  not  only  to  deter- 
mine the  effect  of  sec  1,  but  also  the  meaning  of  sec  12.  XTnder 
the  first  section  it  is  enacted  that  no  transfer  or  cession  shall  be 
made  without  the  payment  of  duty.  If  this  stood  alone  there  is 
foite  in  the  contentiop  that  the  duty  is  not  a  liability  imposed  in 
respect  of  the  transaction  upon  which  the  transfer  is  based,  but 
merely  a  species  of  registration  fee  such  as  is  provided  for  by 
tec  16  (Anglo-French  Navigation  Coal  Estates,  Ltd.,  v.  Regis- 
trar of  Deeds,  [1904]  T.S.  667).  But  not  only  does  the  language 
of  the  section  seem  to  contemplate  payment  of  duty  apart  from 
transfer,  but  the  whole  scheme  of  the  Act  in  my  mind  is  inconsis- 
tent with  it  being  a  mere  registration  charge ;  and  sec  12  speci- 
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fically  enacts  that  tho  transfer  duty  shall  be  paid  within  six 
months  after  the  date  of  such  sale.  Is  this  section  then  restricted 
to  cases  of  purchase  and  sale  ?  The  "  transfer  duty  "  ref eiTed  to 
is  evidently  that  imposed  by  sec.  1,  which  covers  any  transfer 
from  one  name  to  another.  .  The  words  "  such  sale  "  do  not  refer 
to  the  cases  of  sale  mentioned  in  the  three  preceding  sections, 
and  it  appears  to  me,  therefore,  that  sec.  12  has  to  be  read  in 
conjunction  with  the  first  two  sections  of  the  Law  or  perhaps  the 
first  four  sections  of  the  Law.  It  seems  at  first  sight  a  violent 
construction  to  define  the  words  "buyer"  and  "sale"  so  as  to 
mean  transferee  and  any  transaction  in  consequence  of  which 
property  may  be  transferred;  but  I  am  satisfied  that  these  words 
were  intended  to  have  tliis  extended  operation,  and  that  the  lan- 
guage of  this  very  badly  drawn  statute  is  quite  inconsistent  with 
the  ordinary  and  literal  meaning  of  these  expressions  in  these  two 
sections.  The  full  Court  has  (in  the  case  of  Coetzeestroom  Co.  v. 
Registrar  of  Deed»,  [1902]  T.S.  216)  intimated,  if  it  did  not 
decide,  that  the  word  buyer  in  this  section  meant  transferee,  and 
there  is  a  direct  decision  to  that  effect  in  a  case  in  Chambers 
(Jitta  V.  CiHl  Commisfnoner,  [1904]  T.S.  593).  In  the  latter  case 
it  was  also  decided,  however,  that  sec.  12  only  included  sales.  I 
have  given  my  reasons  for  coming  to  a  different  conclusion,  but 
if  the  applicant's  case  had  depended  on  the  contention  that  the 
partners  never  really  bought,  I  should  have  referred  the  matter 
to  the  full  Court  rather  than  have  actually  decided  in  opposition 
to  an  existing  Chamber  judgment.  That  case,  however,  would 
not  have  benefited  applicant,  because  it  also  decided  that  if  the 
act  in  respect  of  which  transfer  duty  would  have  been  payable 
on  transfer  under  Law  20  of  1895  occurred  before  the  Transfer 
Duty  Proclamation  took  effect,  then  sec.  1  (1)  of  the  latter  Pro- 
clamation made  duty  payable  upon  subsequent  transfer. 

In  the  view  which  I  take  of  this  matter  it  is  unnecessary  for 
me  to  examine  this  point.  On  behalf  of  the  applicant  the  case  of 
ran  Griethuizen  (4  Off*  Rep.  503)  was  relied  on,  and  it  ceitainly, 
if  binding,  supports  his  contention.  Owing  to  his  copartner's 
absence  the  resident  partner  took  transfer  into  his  own  name  of 
certain  property  bought  for  the  firm  ;  he  desired  on  the  return  of 
tlie  absent  man  to  transfer  it  into  the  name  of   the  firm  iv^e 
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d  duty,  and  the  oouit  (a  judge  in  Chambers)  granted  the  applica- 
tion. Bat  the  case  is  not  reconcilable  with  the  earlier  one  of 
BdiUheim  v.  Registrar  of  Deeds,  decided  by  the  full  court  in 
1890  (3  S.A.R.  Reports,  215).  Here  a  partner  also  had  registered 
in  his  name  a  partnership  farm ;  upon  dissolution  and  division  of 
assets  this  farm  fell  to  the  other  partner.  The  court  decided  that 
he  had  to  pay  duty. 

I  have  come,  therefore,  to  the  conclusion  that  transfer  duty 
waa  payable  on  the  transfer  to  the  partnership  ;  but  it  is  con- 
tended that  the  duty  has  been  already  paid,  because  Marks  on 
transfer  to  him  paid  duty  on  the  full  purchase-price,  and  that 
was  a  purchase  for  the  firm.    As  regards  the  partners  inter  ae,  it 
was  admittedly  a  purchase  by  the  firm ;  as  regards  the  Receiver 
of  Transfer  Duty,  however,  the  purchase  was  by  Marks  alone, 
and  by  him  alone  was  duty  paid.    Can  it  therefore  be  claimed 
that  if  one  person  makes  declarations  and  pays  duty  and  gets 
transfer  in  his  own  name,  all  persons  who  may  ultimately  be 
proved  to  have  had  rights  to  share  in  that  transfer  can  claim  the 
benefit  of  that  payment  of  duty  ?  •  There  is  certainly  no  such 
provision  in  the  Law ;  th^  forms  of  declaration  specified  in  sec.  7 
and  of  receipt  in  sec  15,  and  the  provisions  of  sec.  10  under  which 
transfer  duty  is  not  refunded  after  transfer  when  the  sale  is  can- 
celled by  a  judgment  of  the  court,  show  to  my  mind  clearly  that 
there  is  no  support  for  the  contention  that  the  payment  of  transfer 
duty  and  a  transfer  duty  receipt  can  be  made  to  apply  to  a  trans- 
fer neither  expressed  nor  intended  to  be  included. 

Marks  deliberately  paid  the  full  duty  in  order  to  obtain 
transfer  in  his  own  name;  no  mistaken  idea  that  the  Court 
would  allow  recovery  of  a  portion  of  it  or  authorise  its  appli- 
cation to  a  transfer  to  the  firm  can  affect  the  matter.  So  far  as 
the  revenue  ofiicers  and  the  required  documents  are  concerned, 
there  never  has  been  payment  of  transfer  duty  by  the  firm  as 
8ucb  or  the  other  partners.  These  considerations  will  also  deter- 
mine whether  duty  is  payable  upon  the  purchases  made  after  Pro- 
chunation  8  of  1902  came  into  force.  Under  sec.  3,  sub-sec.  1, 
transfer  duty  is  payable  by  the  person  becoming  entitled  to  any 
fixed  property  otherwise  than  by  succession.  Now  the  partners 
ar  the  partnership  which  desires  transfer  from   the  name   of 
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Marks  are  clearly  liable  to  pay  duty  under  this  section,  and  the 
contention  that  duty  has  already  been  paid  by  them  upon  the 
transfer  to  Marks  is  even  less  maintainable  under  the  Proclama- 
tion than  under  the  prior  Law.  If,  however,  they  claim  to  have 
become  entitled  to  the  land  not  by  virtue  of  the  original  pur- 
chase for  the  firm,  but  by  virtue  of  the  partnership  relation  and 
the  partnership  deed,  a  question  might  be  raised  as  to  whether  a 
fine  would  be  payable  under  sec  7  of  the  Proclamation.  The 
petition  certainly  proceeds  upon  the  basis  of  an  original  purchase 
for  the  firm,  but  the  seller  of  course  made  a  sale  according  to  Iiis 
declarations  not  to  the  firm,  but  to  the  individual  partners  in 
their  private  capacity,  and  that,  it  may  be  argued,  is  the  only 
sale  so  far  as  the  revenue  is  concerned.  But  this  contention,  it 
appears  to  me,  will  not  assist  the  applicant.  If  the  original  pur- 
chase is  not  regarded  as  made  by  the  firm,  then  the  arrangement 
was  that  while  the  individual  partner  should  buy  in  his  own 
name,  the  other  partners  should  have  equal  rights  with  him  in 
the  land,  be  entitled  to  get  transfer  into  their  own  names,  and 
have  all  the  rights  which  purchasers  would  have,  whilst  the 
original  purchasing  partner  would  have  the  same  rights  as  if  he 
sold  to  the  parbiership,  the  price  being,  fixed  at  the  cost  of  the 
land.  This  in  my  judgment  amounts  to  a  sale  from  the  one 
partner  to  the  others  or  to  the  partnership  (Treasurer-General  v. 
lAppeH,  1  S.C.  291,  and  8  L.R.,  A.C.  309). 

.  It  was  argued  that  the  words  "  becoming  entitled "  must  be 
construed  to  mean  "  through  or  by  means  of  transfer " ;  that  is 
not  the  language,  and,  according  to  sub-s^ecs.  5  and  7  of  sec.  13, 
not  the  intention  of  sec.  3. 

I  may  observe  here  that,  curiously  enough,  this  Proclamation, 
though  based  on  the  Cape  Act  5  of  1884,  omits  the  supple- 
mentary and  useful  provision  that  duty  is  also  payable  by  every 
person  into  whose  name  any  property  is  transferred. 

The  question  also  arises  whether,  as  the  two  other  partners 
were  all  along  entitled  with  Marks  to  the  property  in  equal  shares, 
they  were  by  law  joint  owners,  and  therefore  under  sec  13  (1) 
of  the  Transfer  Duty  Proclamation  exempt. from  transfer  duty. 
This  section,  however,  it  appears  to  me.  applies  only  to  the  case 
where  one  joint  owner  purcljases  or  acquires  from  other  joint 
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owners  the  joint  property  or  portion  of  it ;  upon  lus  individaal 
interest  in  the  portion  so  acquired  he  pays  no  duty :  in  this  caso 
Harks  does  not  part  with  any  portion  of  his  third  share.  More- 
over, I  do  not  see  any  reason  for  holding  that  the  word  ''  owner  ** 
does  not  bear  its  ordinary  meaning,  namely,  the  person  holding 
the  dominium,  as  it  does  in  the  succeeding  subnaection  and  in 
sec  10.  It  may  be  argued  tliat  no  person  can  hold  the  dominium 
unless  he  appears  on  the  records  of  the  Deeds  Office  as  owner, 
and  that  therefore  the  words  '*  being^by  law  a  joint  owner  "  must 
mean  entitled  to  become  registered  as  such.  But  the  premiss  of 
ibis  argument  is  not  c(Mrrect ;  full  ownership  may,  for  instance, 
be  acquired  by  prescription ;  it  may  result  from  operation  of  law, 
as  when  the  estate  of  an  insolvent  is  vested  in  the  trustee,  or 
where  the  wife  married  in  community  becomes  owner  of  half  the 
land  upon  her  husband's  death  even  though  registeral  in  his 
name.  I  do  not  consider,  thei'efore,  that  the  case  comes  within 
the  exemptions. 

I  have  still  to  determine  whether  transfer  duty  is  payable 
upon  the  whole  value  of  these  properties  or  upon  two-thirds, 
representing  the  interest  to  which  the  other  two  partners 
acquire  a  registered  title.  This  seems  to  me  to  depend  on  the 
<iae8tion  whether  the  partnership  is  a  juris  persona  apart  from 
its  members,  for  if  so  then  full  duty  is  payable.  Now  though 
the  law  with  reference  to  partnership  insolvency  and  partnership 
property  being  only  applicable  to  parbiership  pui-poses  points 
very  strongly  that  way,  it  is,  I  consider,  settled  in  this  colony 
that  a  partnership  is  not  a  separate  juris  persona  (Coetzeestroom 
Co.  V.  Registrar  of  Deeds ;  Ex  parte  Oerstle,  [1903]  TJS.  881).  A 
transfer  or  sale  from  applicant  to  himself,  Isaac  Lewis  and  Bamet 
Lewis,  trading  as  Lewis  &  Marks,  does  not  therefore  entitle  him 
to  anything  which  he  had  not  before  or  deprive  him  of  his  exist- 
ing title  to  one-third  of  the  property,  and  as  regards  this  one- 
third  it  appears  to  me  that  the  transaction  is  not  liable  to  duty. 

The  petition  does  not  enable  me  to  judge  how  much  duty  is 
payable  in  this  case,  nor  to  determine  whether  the  civil  commis- 
sioner has  demanded  more  than  was  payable. 

I  shall  therefore  declare  that  transfer  duty  is  payable  upon 
two-thirds  of  the  purchase-price  or  value,  ivluchever  the  civil 
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commissioner  is  entitled  to  require,  of  the  properties  men- 
tioned in  the  declarations  made  by  S.  Marks  and  H.  Crawfortl 
on  the  17th  October,  1904,  befoi-e  C.  Marais,  J.P.,  and  attaclied 
to  the  petition,  and  that  such  duty  shall  be  deemed  to  have 
become  payable  six  months  after  the  date  of  the  purchase  of 
such  properties  by  or  on  behalf  of  the  firm  of  Lewis  &  Marks. 

The  parties  will  be  at  liberty  to  apply  further  to  the  Court 
as  to  the  determination  of  the  exact  amount  of  duty,  and  there- 
after with  reference  to  costs,  which  may  require  special  con- 
sideration. 

Applicant's  Attorneys :  Steg'inann,  Esaeleti  <t  Roaa;  Respond- 
ent's Attorneys :  Findlay,  MiuxRobert  cfc  Niemeyer. 


BECKETT  AND  OTHERS  v.  REGISTRAR  OF 
DEEDS  AND  CIVIL  COMMISSIONER. 

1906.    March  16,  Apnl  12.    Mason,  J. 

Tra^utfer  duty, — JiAiU  upectUafion, — TrafUffer  in  name  of  nuii-exiiftUiff 
ttyttdicate. — Retransfer  Utjuint  metiers, — AHeikaiiun  of  trtust  irtroperty 
wUhoat  proper  authurity, — Law  20  of  1895. — Prodaniatioft  8  tpf 
1902,  sec,  3. 

Certain  farms  were  bought  for  three  joint  purchasei-s  in  undivided 
thirds.  These  pi-operties  were  subsequently  transferred  to  one  of 
the  purchasers  in  trust  for  a  certain  syndicate  which  the  joint 
owners  intended  to  floaty  and  transfer  duty  was  paid  by  hiin  hh 
trustee.  Thereaftei  a  further  portion  of  one  of  the  farms  whh 
transferred  into  the  name  of  the  syndicate,  whidi  was,  however, 
never  floated  or  registered.  Held,  that  transfer  duty  was  pay- 
able before  transfer  could  be  passed  into  the  names  of  the  joint 
purchasers. 

Heidy  further,  that  the  Registrar  of  Deeds  was  correct  in  refusing  to 
alienate  property  i^gistered  in  the  name  or  in  trust  for  a  company 
without  some  proof  of  authority  from  the  company  or  an  order  of 
court. 
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Applications  for  oi-ders  under  Proclamation  10  of  1902  direct- 
ing the  Registrar  of  Deeds  to  pass  transfers,  free  of  duty,  of 
certain  farms  into  the  names  of  tlie  applicants.  Tliere  was  a 
farther  application  for  an  order  ordering  the  Registrar  of  Deeds 
to  pass  the  transfers,  which  he  had  declined  to  do. 

The  facts  appear  fully  from  the  judgment. 

Essden,  for  the  applicants. 
Bums-Begg,  for  the  respondents. 
Cktr.  adv.  vult 

PcA8e«e(  April  12):— 

Makon,  J.:  There  are  two  applications  under  this  heading 
for  orders  under  Proclamation  10  of  1902  directing  the  Regis- 
trar of  Deeds  to  pass  transfers,  free  of  duty,  in  the  one  instance 
of  the  farms  Rooipoort  and  Waaikraal  into  the  names  of  T.  W. 
Beckett,  Lewis  &  Marks  and  H.  Eckstein  &  Co.,  and  in  the  other 
of  portions  of  the  farm  Zandrivier  into  the  names  of  T.  W. 
Beckett,  Le¥ris  &  Marks  and  Joseph  Lewis. 

With  reference  to  Rooipoort  and  Waaikraal,  the  petition 
alleges  tliat  Beckett  purchased  these  farms  in  July,  1892,  for 
himself  and  the  firms  of  Lewis  &  Marks  and  H.  Eckstein  &  Co. 
in  undivided  thirds ;  that  the  joint  owners  intended  to  float  a 
company  to  be  called  the  Rooipoort  and  Waaikraal  Syndicate, 
Ltd;  that  the  properties  were  transferred  in  1899  to  Isaac 
Lewis  in  trust  for  the  syndicate,  and  a  further  portion  of  Rooi- 
poort into  the  name  of  the  syndicate  in  1902 ;  that  notwith- 
standing the  registration  of  these  transfers  in  the  name  of  the 
syndicate  no  such  company  has  ever  been  floated,  and  that 
therefore  the  persons  really  entitled  to  the  property  were  in 
law  all  along  joint  owners  and  entitled  to  transfer  free  of  duty. 

Assuming  ior  a  moment  that  the  facts  alleged  are  sufficiently 
vouched,  the  case  of  Marks  v.  Civil  Commissioner,  which  I  have 
just  decided,  deals  with  the  same  questions  as  arise  in  this 
application.  As  to  the  transfer  to  Beckett  in  trust  for  this  syn- 
dicate duty  has  been  paid  by  him  as  trustee.  I  do  not  consider 
that  this  payment  can  now  be  converted  into  one  on  behalf  of 
T.  W.  Beckett,  Lewis  &  Marks  and  il.  Eckstein  &  Co.,  who,  so 
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far  as  the  Receivers  of  Revenae  are  concerned,  have  never  paid 
any  duty.  Tliey  are  liable  to  pay  transfer  duty  under  Law  7  of 
1883  or  Law  20  of  1895,  according  to  the  dates  of  the  purchases. 
The  same  observations  govern  the  case  of  the  transfer  into  the 
name  of  the  syndicate  itself. 

With  reference  to  the  farm  Zandrivier,  this  is  stated  to  Lave 
been  purchased  in  equal  thirds  for  the  pej^itioners,  Beckett,  Lewis 
&  Marks  and  Joseph  Lewis.  No  date  is  given,  but  transfer  is 
stated  to  have  been  registered  on  the  19th  April,  1895,  in  the 
name  of  the  petitioner  Beckett  in  trust  for  the  New  Mont  Mare 
Estate  and  Gold  Mining  Co.,  Ltd.  This  was,  according  to  the 
petition,  a  company  the  purchasers  had  intended  forming,  but 
which  was  never  floated  or  registered.  What  I  have  said  before 
disposes  of  the  claim  to  be  exempt  from  duty  upon  a  transfer  of 
this  property  Ibo  those  really  entitled  to  it.  The  purchasers  must 
pay  duty  under  Law  7  of  1883. 

Li  addition  to  the  application  for  exemption  from  transfer 
duty  the  petitioners  desire  an  order  on  the  Registrar  of  Deeds 
to  pass  transfer,  because  he  has  declined,  and  in  my  opinion  very 
rightly  declined,  to  allow  property  registered  in  the  name  of,  or 
in  trust  for,  a  company  to  be  alienated  without  Home  proof  of 
authority  from  the  company  or  an  order  of  court. 

As  the  company  is  stated  never  to  have  existed,  the  authority 
cannot  be  produced.  The  right  of  the  petitioner  Beckett  and  liis 
co-purchasers  to  have  transfer  does  not  depend  upon  documents, 
wliich  indeed  so  far  as  produced  contradict  this  claim,  but  upon 
allegations  of  fact  which  the  Registrar  was  right  in  not  accepting 
on  his  own  responsibility.  Under  any  circumstances  I  should  not 
make  such  an  order  without  issuing  a  rule  nisi  giving  persons 
who  might  be  interested  an  opportunity  of  appearing,  and  I  am 
not  prepared  on  these  petitions  to  issue  a  rule  without  much  more 
information  as  to  what  was  done  in  connection  with  the  formation 
of  the  syndicate  and  company,  and  without  explanations  as  to 
'  how  the  petitionei-s  came  to  make  declarations  and  to  procure 
sellers'  declarations  of  a  sale  to  a  non-existent  body  in  such  a 
manner  as  to  defeat  or  attempt  to  by  these  declarations  the  In- 
timate claims  of  the  revenue.  These  explanations  must  alap  deal 
with  the  transfer  to  the  Rooipoort  and  Waaikraal  Syndicate,  Ltd., 
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in  December,  1902,  ten  years  after  the  intention  was  first  formed 
of  floating  such  a  syndicate. 

I  shall  therefore  declare  that  with  reference  to  the  farms 
Rooipoort  and  Waaikraal  transferred  to  or  in  trust  for  the 
Roeipoort  and  Waaikraal  Syndicate,  Ltd.,  transfer  duty  is  pay- 
able by  T.  W.  Beckett,  Lewis  &  Harks,  and  H.  Eckstein  &  Ca 
upon  the  original  purchase  or  purchases  of  these  farms  made  by 
.them  or  *on  their  behalf  according  to  the  dates  thereof;  and  with 
.reference  to  the  farm  Zandrivier  transferred  to  the  petitioner 
Beckett  in  trust  for  the  New  Mont  Mare  Ca,  Ltd.,  by  T.  W.  Beckett, 
Lewis  &  Marks,  and  Joseph  Lewis  upon  the  original  purchase 
made  by  them  or  on  their  behalf  according  to  the  date  thereof. 

Petitioners  will  have  liberty  to  apply  again  for  an  order  under 
sea  27  of  Proclamation  10  of  1902  for  authority  to  obtain  the 
desired  transfers. 

With  reference  to  coets,  the  practice  as  to  matters  in  which 
the  Registrar  of  Deeds  is  concerned  is  settled  by  the  Coetzeestroom 
'■  case.  Where  the  Civil  Commissioner  or  some  other  Qovernment 
official  is  a  party  in  matters  of  this  kind  the  various  decisions  are 
perhaps  not  all  easily  reconciled  with  the  Coetzeestroom  case 
and  with  each  other  {Malfterbe  v.  CiM  Commissioner  of  Pre- 
t(jriit,  [1903]  T.S.  611;  Niemeyer  cfe  Mantis  v.  Civil  Commis- 
Biontr,  [1904]  T.S.43 ;  Meyer,  Ltd.,  v.  Civil  Commissioner,  [1904] 
TiJ.  440;  Juta  v.  CivU  Commissioner,  [1904]  T.S.  593;  Pausck 
V.  Colonial  Secretary,  [1903]  T.S.  6;  CoUmial  Secretary  v.  Grice, 
[1903]  T.S.  361). 

But  assuming  that  the  principles  laid  down  in  the  Coetzee- 
stroom case  apply  to  the  Civil  Commissioner  as  much  as  to  the 
Begistrar  of  Deeds,  the  present  application  stands  on  an  entirely 
diiferent  footing ;  not  only  do  the  applicants  fail,  but  the  Civil 
Commissioner  and  the  Registrar  of  Deeds  have  been  put  to  the 
expense  of  coming  to  Court  because  the  petitioner  Beckett  and  his 
oo-purcha^ers  or  their  advisers  deliberately  drew  up  and  filed 
documents  which  were  either  intended  to  conceal  the  true  facts 
or  were  drawn  up  so  as  to  conceal  them.  The  petitioners  must 
therefore  pay  the  costs  of  both  applications. 

Applicants'  Attorneys  :  Stegmann,  Esselen  it*  Rofm;  Respond- 
ents' Attorneys :  Findiay,  MacRobert  &  Niemeyer. 
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REX  V.  SABUYI. 
1906.    April  17.    Innes,  C.J.,  and  Smith  and  Cublewis,  JJ. 

Criminal  fnroeedure, — Beview. — Magistrate's  court. — Ordiftance  26  ^ 
1904,  sec,  8. — House-breaking  with  intent  to  commit  an  offence  and 
th^, — Contin'wms  transacHons, 

Where  an  accused  was  charged  in  the  magistrate's  oourt  <m  two  counts, 
(1)  with  house-breaking  with  intent  to  commit  an  offence  in  oout. 
travention  of  sec.  8  of  Ordinance  26  of  1904,  and  (2)  with  theft^ 
and  was  found  guilty  and  se[)arately  sentenced  on  each  count  of 
the  indictment,  Heldy  that  the  two  acts  were  not  separate  and 
distinct  offences,  but  were  parts  of  one  continuous  criminal  trans- 
action.    Conviction  on  the  first  count  set  aside. 

Tlie  accused  was  chained  in  the  magistrate's  court,  (t)  with 
contravention  of  sec.  8  of  Ordinance  26  of  1904,  in  unlawfully 
breaking  into  a  house  with  intent  to  commit  an  offence  therein, 
and  (2)  with  the  .crime  of  theft.  The  magistrate  found  him 
guilty  on  both  charges,  and  sentenced  him  to  six  months'  imprison- 
ment with  hard  labour  on  each  count  of  the  indictment 

The  case  came  before  Smith,  J.,  as  judge  of  the  week,  who 
referred  it  to  the  Supreme  Court  for  argument 

Benson^  for  the  accused:  The  conviction  on  tlie  first  count 
ought  to  be  quashed,  inasmuch  as  the  two  acts  were  merely 
portions  of  the  same  integral  offence.  As  soon  as  the  crime  of 
tlief t  was  actually  committed  and  proved  the  smaller  offence  was 
merged  in  the  greater ;  the  two  offences  constituted  only  one  con- 
tinuous transaction  and  were  not  legally  divisible ;  see  Russell 
on  Crinwf,  vol.  1,  p.  38. 

BwniS'Begg,  for  the  Crown :  By  this  section  of  Ordinance  26 
the  legislature  intended  to  create,  and  did  create,  a  substantive 
offence,  for  which,  if  proved,  a  separate  sentence  can  be  imposed 
whether  such  offence  was  committed  separately-  or  in  conjunction 
with  any  other  crime. 
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Ixx£S,  C.J. :  The  accused  wan  charged  on  two  countR :  fivHt, 
with  contravening  sec  8  of  Ordinance  26  of  1904 ;  and  second, 
with  theft.  Hq  was  found  guilty  on  both  counts  and  was 
separately  sentenced  to  the  full  limit  of  the  magistrate's  juris- 
diction in  respect  of  each.  The  ({uestion  is  whether  that  decision 
was  correct  It  is  clear  if'  we  look  at  sec  8  of  the  Ordinance 
that  the  act  of  breaking  and  entering  into  premises  in  the  day- 
time with  intent  to  commit  a  criminal  olience  is/t  specific  crime. 
Whether  it  was  necessary  to  pass  that  section  is  a  matter  into 
which  we  need  not  now  inquire.  It  has  been  the  practice  many 
years  in  South  Africa  to  indict  on  the  basis  that  breaking  into 
any  houfie  or  dwelling  with  a  criminal  intent  is  under  the  com- 
mon law  in  itself  a  criminal  oifence.  But  if  there  were  any 
doubt  upon  the  point,  this  section  removed,  it  and  imposed  a  very 
severe  penalty  for  the  commission  of  the  crime.  Therefore  the 
two  acts  with  which  this  man  was  charged  were  in  law  separate 
criminal  offences. 

But  that  does  not  of  itself  settle  the  question  that  we  liave  to 
consider.  For  where  a  man  commits  two  acts  of  which  each, 
standing  alone,  would  be  criminal,  but  does-  so  with  a  single 
intent,  and  both  acts  are  necessary  to  carry  out  that  intent,  then 
it  seems  to  me  that  he  ought  only  to  be  indicted  for  one  offence; 
because  the  two  acts  constitute  one  criminal  transaction.  Sup- 
posing a  man  picks  another's  pocket,  in  strict  law  he  commits 
two  offences:  he  assaults  a  stranger  by  touching  him  and  putting 
his  hand  in  his  pocket,  and  he  also  steals  his  money.  Again,  if 
a  man  breaks  open  a  jewel  box  in  order  to  steal  the  contents,  by 
wantonljT  and  wrongfully  breaking  open  the  box  lie  would  com- 
mit the  crime  of  malicious  injury  to  property,  and  by  taking  the 
jewellery  he  would  commit  the  crime  of  theft  Yet  no  court 
would  allow  those  men  to  be  charged  with  two  separate  offences 
and  punished  for  both.  It  would  regard  each  case  as  one  contin- 
uous criminal  transaction.  I  express  no  opinion  as  to  what  the 
law  would  be  if  an  accused  person  contravened  this  section  with 
one  intent,  and  then  after  he  had  broken  into  the  premises  clearly 
changed  his  mind  and  committed  a  crime  which  he  had  not  had 
in  his  mind  originally.  That  case  might  be  different.  But  where 
the  intent  with  which  the  man  breaks  into  the  premises  is  the 
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intent  which  he  successfully  carries  out  afterwards,  then  it  seems 
to  me  that  his  conduct  should  be  regarded  as  constituting  not 
two  crimes,  but  one  crime.  If  in  any  case  it  is  considered  adris- 
aUe  to  indict  for  breaking  and  entering  under  the  statute  as 
well  as  for  theft,  it  seems  to  me  that  the  correct  course  would  be 
to  state  the  two  charges  in  the  alternative.  If  tlien  the  evidence 
shows  that  the  accused  entered  the  premises  with  criminal  intent^ 
but  not  that  he  stole,  he  would  be  punished  under  the  statute ; 
if  it  were  proved  that  he  stole,  but  not  that  he  broke  and  en- 
tered into  the  premises,  then  he  would  be  punished  for  tiieft; 
but  he  should  not  be  charged  with  two  offences  and  punished 
for  both.  I  cannot  think  that  it  was  the  intention  of  the 
legislature  to  double  the  ordinary  jurisdiction  of  the  magis- 
trate in  these  cases  by  allowing  him  to  impose  one  sentence  to 
the  full  extent  of  his  jurisdiction  for  breaking  into  a  house, 
and  another  similar  sentence  for  stealing  the  things  that  were 
in  it 

In  case  of  Queen  v.^Marinus  (reported  in  5  S.C.  p.  349) 
three  persons  opened  a  stable  and  stole  a  horse ;  they  then  went 
on  to  an  adjoining  coachhouse,  broke  a  window  and  stole  some 
hamesa  Tlie  case  was  remitted  against  one  of  the  three,  who 
pleaded  not  guilty,  in  the  form  of  the  two  separate  remissions — 
one  for  house-breaking  and  tlief t  of  the  harness,  and  one  for  theft 
of  the  horse.  He  was  sentenced  to  two  years  on  the  first  charge 
and  to  one  year  on  the  second  charge.  The  majority  of  the  court 
were  of  opinion  that  the  prisoner  had  not  committed  two  distinct 
offences,  and  upon  review  the  second  sentence  was  quashed. 
The  Chief  Justice  (Sir  Henry  de  Villier.s)  dissented  frora 
the  view  of  the  other  members  of  the  court,  upon  the  ground 
that  the  two  offences  were  separate  and  distinct.  In  the  coune 
of  jiis  remarks  he  said :  ''  There  is  no  analogy  between  the  present 
case  and  the  case  of  a  person  breaking  into  a  house  and  then 
stealing  different  articles  from  different  rooms  of  the  house.  .  .  . 
There  was  no  immediate  connection  between  the  two  offences,  nor 
does  the  evidence  support  the  view  that  one  breaking  was 
sufficient  to  enable  the  prisoner  to  perpetrate  both  offences." 
The  decision  is  instructive  as  showing  the'  length  to  which  the 
Cape  courts  have  pressed  the  doctrine  of  one  continuous  trausac- 
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tKMi  being  only  paniahable  as  ono  single  crime.  And  it  seems 
clear  that  if  facts  fdmilar  to  these  in  this  case  had  been  before 
that  court,  the  views  of  Sir  Henrt  de  Viluers  would  not  have 
differed  from  those  of  his  coUeaguea  The  result  may  be,  as  Mr. 
Bums-Begg  points  out,  that  it  would  not  be  possible  to  indict  for 
the  crime  of  theft  aggravated  by  a  contravention  of  the  statute 
80  as  to  allow  of  the  special  statutory  penalty  being  imposed  for 
that  crime.  If  that  is  the  result,  then  to  that  extent  possibly  this 
legislation  may  have  been  ill  considered.  But  that  cannot  affect, 
in  my  opinion,  the  conclusion  to  which  one  is  forced,  that  the  &Gts 
proved  in  a  case  of  this  kind  constitute  one  criminal  transaction, 
and  ought  only  to  be  punished  with  one  sentence.  I  think  that 
the  accused's  contention  should  succeed,  and  the  conviction  and 
sentence  upon  one  count  set  aside. 

Smith,  J. :  I  am  of  the  same  opinion.  I  understand  before 
this  Ordinance  was  passed,  by  long-established  custom  through- 
out South  Africa,  a  man  might  be  indicted  for  the  offence  of 
house-breaking  with  intent  to  commit  theft  and  theft  I  am 
boond  to  say  I  have  not  been  able  to  find,  according  to  Roman- 
Dutch  law,  that  the  mere  breaking  into  premises  with  intent  to 
commit  an  offence  was  regarded  as  a  substantive  oflfonee,  bot  in 
the  case  of  house-breaking  and  theft  the  breaking  into  the  house 
was  regarded  as  an  aggravating  circumstance  of  the  theft  itsell 
In  my  opinion  this  Ordinance  was  not  intended  to  alter  in  that 
respect  the  pre-existing  practice  in  this  country.  The  preamble 
to  the  Ordinance  shows  that  it  was  intended  to  remove  any 
doubts  that  might  exist  with  regard  to  certain  offences,  and  one 
of  them  was  the  offence  that  is  pointed  out  in  sec  8,  the  break- 
ing or  entering  into  premises  with  intent  to  commit  an  offence. 
In  my  opinion  where  a  man  breaks  into  premises  or  enters  pr^ 
mises  with  intent  to  commit  an  offence  and  does  so,  that  offisnoe 
18  one  continuous  transaction ;  and  it  is  no  more  competent  for  the 
prosecution  to  split  up  that  into  its  component  parts  and  treat 
them  as  separate  offences  than  it  is  in  any  other  case,  any  more 
than  if  a  man  stole  several  articles  at  one  time  could  he  be  in- 
dicted for  the  theft  of  each  separate  article  and  receive  a  sentence 
in  respect  of  each  specific  article.    Under  these  circumstances  I 
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quite  agree  with  the  Chief  Justice  that  the  sentence  on  one  of 
these  counts  must  be  set  aside. 

CuRLEWis,  J. :  I  concur. 

Innek,  C.J. :  The  conviction  and  sentence  on  the  first  count 
will  be  set  aside;  those  in  respect  of  the  other  count  will  be 
confirmed. 


PEMBERTON,  N.O.,  v.  KESSELL. 

1905.     April  17.     Innes,  C.J.,  and  Curlewis,  J. 

Master  and  servant — Locatio  operarum, — Clerk, — Afonthfy  eiigagem^U, 
— Insufficient  notice  of  ditmiasal. 

Where  a  clerk  wa8  engaged  at  a  monthly  salary,  [)ayable  on  the  first 
day  of  each  month,  and  was  subject  to  dismimal  on  a  month's 
notice,  Hddy  that  notice  must  be  so  given  as  to  terminate  at  the 
end  of  a  month.  Notice  of  dismissal  given  during  the  currency  of 
any  month  only  takes  effect  at  the  termination  of  the  following 
month. 

Appeal  from  a  decision  by  the  Assistant  Resident  Magistrate 
of  Middelburg. 

On  the  16th  February,  1903,  the  respondent  Eessell  was  en- 
gaged by  the  officer  commanding  the  Royal  Engineers,  Middel- 
burg, as  a  clerk,  at  a  salary  of  £1  per  diem,  payable  monthly. 
This  agreement  was  thereafter  cancelled  and  a  monthly  contract 
substituted,  by  which  Eessell  was  to  receive  £25, 10a  per  month. 
His  salary  was  paid  regularly  at  the  end  of  each  month  up  to 
and  including  the  month  of  December,  1904.  On  the  3rd  Decem- 
ber, 1904,  Eessell  received  a  month's  notice  from  the  appellant, 
informing  him  that  his  services  would  be  dispensed  with  on  the 
3rd  January,  1905.    The  respondent  protested  and  claimed  to  be 
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entitled  to  notice  on  the  first  of  the  month  or  to  a  month's  salary 
in  lieu  thereof.  On  the  3rd  January,  1905,  he  was  paid  £25,  10a, 
being  salary  for  December,  and  £2,  6s.  lid.,  being  salary  for  the 
three  days  of  January.  Eessell  sued  in  the  magistrate's  court 
And  obtained  judgment  for  £23,  3a  Id.,  being  the  balance  of 
wages  for  January.    Pemberton  appealed. 

Bums-Begg,  for  the  appellant:  The  issue  in  this  case  is  a 
narrow  one,  and  the  matter  is  res  noiKL.  The  question  of 
"reasonable  notice"  does  not  arise.  The  point  is  when  should 
notice  be  given.  In  his  reasons  for  judgment  the  magistrate 
relied  on  the  case  of  Fulton  v.  Nunn  ([1904]  T.S.  123),  and, 
other  things  being  equal,  I  am  prepared  to  admit  that  the  hiring 
of  service  would  be  governed  by  the  same  rule  as  the  hiring  of 
houses ;  but  the  local  custom  with  regard  to  the  hire  of  service 
is  very  different  from  the  custom  with  respect  to  the  hire  of 
landed  property ;  see  RoUidge  v.  Menddsaohn  cC*  Blake  (3  Off. 
Rep.  99);  Venablea  v.  Jarvis  (1  Menz.  314);  Hunt  v.  Eastern 
Province  Boating  Co.  (3  KD.C.  12).  As  to  English  custom, 
reasonable  notice  is  the  test;  see  Fraser,  Master  and  Servant, 
p.  60. 

GregoTOWski,  for  the  respondent :  The  case  of  Ftdton  v.  Nunn 
really  decides  the  question  as  to  what  is  reasonable  notice ;  see 
also  Voet,  29,  2,  18.  Notice  is  not  reasonable  which  is  given 
during  the  course  of  a  month.  If  this  were  so,  which  day  of  the 
month  would  the  Court  fix  as  the  one  after  which  notice  would 
be  deemed  unreasonable. 

Bwi^nS'Begg  in  reply. 

Inxes,  C.J. :  The  respondent  was  engaged  not  for  a  definite 
period,  but  indefinitely,  at  a  monthly  wage,  and  had  been  when 
this  dispute  arose  for  some  months  in  the  employ  of  the  appellant, 
the  officer  commanding  the  Royal  Engineers,  at  a  salary  of 
£25, 10a  per  month.  He  received  notice  on  the  3rd  December, 
1904,  that  his  services  would  be  dispensed  with  on  the  3rd 
January,  1905,  and  upon  that  date  they  were  terminated.  He 
was  paid  full  salary  for  December  and  a  further  sum  to  cover  the 
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three  days  of  January  daring  which  he  had  served.  The  point 
to  be  decided  is  whether  the  notice  given  was  suiBcient,  or 
whether  the  respondent  was  entitled  to  claim  one  month's  notice 
terminating  at  the  expiry  of  one  of  the  periods  of  his  service. 
It  is  common  cause  that  he  was  entitled  to  reasonable  notice.  It 
is  also  common  cause  that  a  reasonable  period  in  his  case  would  be 
one  month.  We  must  consider  the  case  on  that  basia  No  point 
was  raised  as  to  the  right  of  the  Crown  to  dismiss  its  employees 
on  any  other  but  reasonable  notice.  Mr.  Buma-Begg,  during  his 
very  careful  argument,  admitted  that  as  a  general  rule  the  same 
principle  of  law  should  apply  to  the  letting  and  hiring  of  servants 
as  applies  to  the  letting  and  hiring  of  landed  property ;  he  also 
admitted  that  the  decision  of  this  Court  in  Fulton  v.  Nunn 
would  govern  the  present  case,  were  it  not  that  by  custom  the 
law  in  regard  to  the  hiring  of  servants  is  different  from  that 
which  regulates  the  hiring  of  landed  property.  He  based  his 
argument  entirely  on  the  existence  of  that  custom.  Butujpon 
the  record  there  is  no  proof  whatever  of  the  custom.  He  en- 
deavoured to  esteblish  its  existence  from  a  series  of  decisions  and 
dicte  in  cases  both  South.  African  and  English. 

Now,  it  is  difficult  to  see  how  a  case  decided  in  another  part 
of  South  Africa,  and  d,  fortiori  how  a  case  decided  in  England, 
could  be  of  much  assistenoe  in  proving  the  existence  of  a  local 
custom  in  the  Transvaal.  .But  one  case  which  he  referred  to 
{HoUidge's  case)  was  decided  in  the  late  High  Court.  In  that 
case  the  employee  had  been  dismissed  on  the  21st  October,  and  he 
had  claimed  two  months'  wages,  being  for  the  full  period  of 
October  and  November.  He  was  tendered  the  sum  of  £13,  being 
his  pro  raid  share  of  wages  due  to  the  21st  October.  The  land- 
drost  found  the  tender  sufficient;  but  upon  appeal  the  High 
Court  upset  that  finding  and  awarded  one  full  month's  wages. 
At  first  sight  that  decision  would  look  as  if  it  supported  Mr. 
BnmS'Begg's  contention;  but  upon  examining  the  report,  and 
more  especially  the  notes  of  the  learned  judge  ^ho  presided,  it 
appears  that  the  question  whether  the  man  was  entitled  to  a 
notice  expiring  at  the  end  of  one  of  his  terms  of  service  was 
never  raised  on  appeal.  The  point  argued  before  the  court  of 
appeal  was  whether  or  not  the  servant  had  waived  notice. 


PEMBERTON,  iT.O.,  v.  KESSELL.  177 

Coansel  for  the  appellant,  whether  he  thought  that  his  client  fell 
within  the  category  of  domestic  servants,  or  for  some  other 
reasoD,  did  not  raise  the  point  that  he  was  entitled  to  a  full 
month's  notice  expiring  at  the  end  of  November;  he  confined 
himself  to  arguing  that  there  had  been  no  waiver  of  notice ;  and 
it  is  upon  that  point  that  the  judgment  proceeded.  I  do  not 
think,  therefore,  that  the  case  of  Hollidge  is  an  authority  for  Mr. 
Buma-Begg's  contention. 

The  next  case  referred  to  was  Vfiuablea  v.  Jarvis  (1  Menz. 
314).  There  the  question  before  tlie  Supreme  Court  of  the 
Cape  Colony  was  whether  the  hiring  was  a  monthly  or  a 
yearly  hiring.  The  court  decided  that  it  was  a  monthly 
hiring;  and  the  report,  which  is  very  meagre,  goes  on  to  say 
that  the  servant  was  therefore  only  entitled  to  salary  to  the 
end  of  the  month.  It  is  not  clear  when  he  was  dismissed.  If 
he  was  dismissed  at  the  end  of  September  it  might  well  be 
that  h^  was  only  entitled  to  salary  to  the  end  of  October ;  but 
if  he  was  dismissed  in  the  middle  of  October  it  is  impossible 
to  think  that  the  court  meant  to  decide  that  he  was  only 
entitled  (there  had  been  no  misconduct)  to  salary  to  the  end  of 
the  month  in  which  he  was  dismissed ;  in  other  words,  that  he 
was  not  even  entitled  to  one  month's  notice.  I  think  if  the  facts 
were  investigated  it  would  be  found  that  the  Supreme  Court  did 
not  intend  to  decide  that.  Indeed,  Mr*  Buma-Begg  says  he  could 
not  contend  that  less  than  a  month's  notice  would  be  sufficient ; 
BO  that  the  case  of  VenaUes  v.  Jarvis  takes  the  matter  no  further. 
In  Hwnt  V.  Easter^i  Province  Boating  Co.  the  point  was  the 
same  as  in  the  case  of  KeTtct&^tf  v.  Jarvis,  and  there  is  nothing  in 
the  dicta  of  the  learned  judges  inconsistent  with  the  proposition 
that  a  person  in  the  position  of  Kessell  in  this  case  would  be  en- 
titled to  a  reasonable  notice,  expiring  at  the  end  of  one  of  the 
terms  of  his  service.  The  English  cases  quoted  can  be  of  no 
assistance  in  proving  South  African  custom ;  nor  do  they  seem 
to  lay  down  any  general  nile  of  law,  apart  from  custom,  which 
would  assist  us  in  this  case.  I  would,  however,  call  attention  to 
what  is  said  by  Story  in  his  work  on  Contracts,  a  section  of  which 
was  quoted  during  the  argument  in  the  case  of  Eastern  Pro- 
vince Boating  Co. :  "  Where  the  contract  of  hiring  is  for  a  year 
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only  no  notice  is  necessary  to  detennine  it.  It  ceaRes  by  the 
expiration  of  the  term.  But  in  contracts  with  other  than 
domestic  and  menial  servants,  when  the  service  is  from  year 
to  year,  notice  must  be  given  so  as  to  expire  with  the  end  of 
the  year,  the  contract  not  being  determinable  during  the  year." 
I  fail  to  see  any  principle  which  would,  in  the  case  of  persons 
other  than  domestic  and  menial  servants,  persons  in  the  position 
of  clerks  receiving  fairly  good  salaries,  distinguish  monthly  from 
yearly  contracts  of  service.  There  should  be  a  reasonable  notice 
in  each  instance,  but  if  in  the  case  of  yearly  service  the  Qotioe 
must  expire  at  the  end  of  the  year,  I  can  see  no  reason  why  the 
same  rule  should  not  be  applied  to  monthly  service — in  the  ab- 
sence of  clearly  proved  custom  to  the  contrary.  And  in  this  case 
no  such  custom  has  been  established.  I  think  it  is  impossible  to 
distinguish  this  case  from  Fulton  v.  Nunn.  I  go  further.  Even 
if  the  point  were  res  nova,  I  think  the  same  principle  should  be 
applied.  When  the  hiring  is  not  for  menial  or  domestic  service, 
and  is  for  an  indefinite  period  from  month  to  month,  it  appears 
to  me  that,  in  the  absence  of  custom  to  the  contrary,  it  should 
only  terminate  at  the  end  of  one  of  the  monthly  periods,  and  that 
the  reasonable  notice  should  be  so  given  as  to  run  to  the  end  of  a 
month.  That  rule  appears  to  be  recognised  by  Voet  in  the  pas- 
sage referred  to  in  FvMon  v.  Nunn,  and  is  not  inconsistent  with 
the  English  law  in  regard  to  yearly  contracts.  Reasonable  notice, 
it  is  admitted,  is  a  month's  notice.  It  follows  that  if  it  is  to  run 
with  a  monthly  period  it  must  be  given  at  the  end  of  the  preced- 
ing month.  That  was  what  the  magistrate  held ;  I  think  he  was 
correct,  and  that  the  appeal  must  be  dismissed  with  costs. 

CuRLEWis,  J.,  concurred. 

Appellants  Attorneys:    Fhidlay,  MacRoberi  &  Niemeyer; 
Respondent's  Attorney :  W.  8,  Pistorius, 
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REINHARDT  v.  RICKER  AND  DAVID. 

1905.    March  6,  A2)rU  18.   Innes,  C.J.,  and  Wessels 
and  Mason,  J.J. 

MorUfcufe. — Band, — Attachinent — Sale  in  e,recntioH.-^Abiienc«  of  oH- 
ffinal  bond. 

An  order  attaching  a  portion  of  the  applicant'^  interest  in  a  mortgage 
bond  ad  /undandam  jurudictioiiem  was  granted  by  the  High 
Court.  There  were  no  circumstances  before  the  court  at  the 
time  to  show  that  the  original  bond  was  not  in  the  country.  As 
a  fact^  however,  it  was  in  the  possession  of  its  rightful  owner,  who 
wan  renident  abroad.  A  copy  of  the  bond  was  thereafter  attached, 
and  Aolcl  in  execution  of  a  judgment  against  the  bondholder  by 
default.  The  copy  was  ceded  to  the  purchasers  by  the  deputy- 
sheril^  and  the  cession  registered.  The  judgment  by  default  was 
subsequently  net  aside.  JIfidj  that  the  absence  of  the  original 
bond  and  its  non-attachment  invalidated  the  sale,  and  that  no 
title  had  been  conferred  on  the  purchasers. 

Application  for  an  order  declaring  a  certain  Rale  in  execution 
of  a  mortgage  bond  to  be  null  and  void  and  to  confer  no  rights 
on  the  purchasers,  and  for  a  further  order  cancelling  the  regis- 
toition  of  the  cession  of  the  bond  to  the  purchasers.  During  the 
absence  of  the  applicant  in  Germany  an  order  was  obtained  in 
the  Witwatersrand  High  Court  attaching  a  certain  mortgage 
bond,  of  which  the  applicant  was  the  holder,  to  found  jurisdiction. 
At  the  time  the  order  was  obtained  the  papers  before  the  Court 
did  not  show  that  the  bond  itself  was  not  in  the  country.  A 
copy  of  the  bond  was  apparently  attached  by  the  Sheriff.  Judg- 
ment by  default  was  subsequently  granted  against  the  applicant, 
and  the  Sheriff  sold  the  bond,  although  the  Court  had  made  no 
order  on  an  application  for  leave  to  sell.  Thereafter  the  judg- 
ment by  default  was  set  aside,  and  the  present  application 
followed. 

The  facts  appear  sufficiently  from  the  judgment. 

Aforice,  for  the  applicant :  When  a  judgment  is  set  aside  it  is 
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set  aside  nunc  pro  tttnc,  and  consequently  everythinjf  done  under 
that  judgment  must  also  be  set  aside.  This  must  be  distinguished 
from  a  case  of  provisional  sentence,  as  in  that  case  security  most 
be  given  de  restititendo.  In  provisional  cases  also  the  Court 
orders  execution,  while  in  a  case  of  judgment  by  default  the 
plaintiff  issues  the  writ  at  his  own  risk. 

[Wessels,  J. :  Is  not  a  sale  sub  hasta  the  same  as  a  sale  in 
market  overt  ?] 

I  submit  not.  Rule  67  (a)  provides  that  the  successful  party 
may  sue  out  of  the  office  of  the  registrar  one  or  more  writs  for 
execution,  at  his  own  risk.  The  sale  of  the  mortgage  bond  was 
invalid,  because  execution  can  only  issue  against  immovable  pro- 
perty after  certain  formalities  have  been  complied  with.  For 
purposes  of  execution  a  mortgage  bond  is  regarded  as  immovable 
property,  although  for  certain  purposes  it  may  be  regarded  as 
movable.  In  this  country  it  is  deemed  to  be  immovable  property, 
since  it  is  registered  in  the  Deeds  Office  and  is  ceded  only  by 
registration;  otherwise  it  merely  creates  obligations  inirr  pavtej*. 
Under  old  Roman-Dutch  law  it  was  treated  as  immovable;  see 
van  der  Linden,  Judicud  Practice  (vol.  2,  bk.  3,  ch.  6,  sees.  21 
and  22). 

{Mason,  J. :  Those  were  merely  regulations  laid  down  for  the 
guidance  of  certain  courts,  and  are  not,  strictly  speaking,  Roman- 
Dutch  law.] 

Further,  the  Rules  of  Court  (68,  69  (a)  and  69  (6))  merely 
apply  to  goods  and  chattels  which  can  be  attached  and  in- 
ventoried, and  here  it  was  impossible  to  attach  the  bond,  seeing 
that  it  was  in  the  passession  of  the  debtor  abroad ;  therefore  for 
this  reason  also  the  sale  was  invalid.  Again,  a  mortgage  is  in 
the  nature  of  an  outstanding  debt,  and  the  practice  has  been  not 
to  allow  a  debt  to  be  sold  without  leave  of  the  Court;  see  van 
Zyls  Judicial  Piyictice,  2nd  ed.  p.  203;  Eilrnberg  v.  JacobRon  <t 
Co,  (5  C.T.R.  1).  A  mortgage  bond  cannot  be  included  in  the 
term  "  goods  and  chattels." 

[Innes,  C.J. :  Ought  not  the  Sheriff  to  be  a  party  to  this 
application  ?] 

No ;  the  applicant  is  merely  reclaiming  his  own  property,  and 
the  Slieriff  is  in  no  way  responsible. 
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Brice^  K.G.  (with  him  Gregorowski),  for  the  respondenta : 
Until  the  judgment  was  set  aside  all  tlie  proceedings  under  that 
jadginent  were  perfectly  regular.  The  applicant  has  his  remedy 
in  trespass  or  in  damages  against  the  plaintiffs ;  see  South  African 
AsBOcuUion  v.  van  Staden  (9  S.C.  95);  Imray  v.  Magnay  (II 
M.  &  W.  267);  ChrUtopIversi/n  v.  BuHan  (3  Ex.  Rep.  160);  Voet, 
20,  5,  9  and  10. 

Purchasers  will  have  no  security  if  sales  in  execution  can  be 
set  aside.  A  mortgage  bond  is  regai-ded  as  movable  property; 
see  EaUm  v.  Registrar  of  Deedbt  (7  S.C.  249).  The  registered 
document  was  sold  even  though  the  original  bond  was  with  the 
applicant. 

[Mason,  J. :  Where  is  the  taking  possession  of  the  property 
by  the  Sheriff?] 

Under  the  writ  the  Sheriff  must  seize  all  the  property,  and  as 
the  original  bond  was  out  of  the  country,  he  was  entitled  to  seize 
•  copy. 

Gregorowski  (on  the  same  side) :  The  applicant  is  only  entitled 
to  relief  by  way  of  restitutio  in  integnim,  and  not  by  way  of 
rei  vindicatio;  see  Lange  and  Otiters  v.  Lieaching  and  Others 
(Foord,  55).  The  question  of  judicial  sales  was  discussed  in  the 
case  of  Woodhead  Plant  &  Co.  v.  Gann  (II  S.C.  4). 

[Innes,  C.J. :  A  bond  is  a  very  important  document,  and  its 
absence  should  have  put  the  purchaser  on  his  guard.] 

Even  if  a  purchaser  becomes  aware  of  an  irregularity  which 
shonld  put  hiQi  on  his  guard,  that  in  itself  does  not  make  him  a 
rmddjide  purchaser.  The  respondents  got  title  without  fraud, 
therefore  the  applicant's  only  remedy  is  by  way  of  action  for 
reHtUiUio  in  integrum, 

Morice,  in  reply,  quoted  the  case  of  Maynard  v.  Gilmer's 
Trustee  (3  Menz.  116);  Voet,  20,  5,  7. 

Cur.  adv.  vuU. 

Pos^  (April  18):— 

Innes,  CJ.,  read  the  following  judgment  of  the  Court: 
It  will  be  necessary  to  state  in  some  detail  the  facts  which 
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have  led  up  to  the  preHent  application.  In  the  month  of  April, 
1908,  one  Hermann,  who  was  at  that  time  in  Johannesburg,  but 
whose  residence  was  in  Capetown,  executed  a  bond  for  £3500  in 
favour  of  Keinhardt,  the  applicant.  The  deed  was  passed  to 
secure  the  balance  of  the  price  of  a  certain  stand,  with  buildings 
thereon,  situated  in  Johannesburg,  which  had  been  purchased  by 
Hermann  from  Reinhai*dt.  It  specially  mortgaged  the  property 
in  question  as  security  for  the  debt,  and  it  was  duly  registered 
in  the  proper  office.  Reinhardt  seems  then  to  have  left  for 
Germany,  where  he  still  resides,  and  to  have  taken  his  bond  with 
him.  After  his  departure  the  firm  of  Diamond  &  Co.,  commission 
agents,  petitioned  the  Witwatersrand  High  Court  for  an  order 
attaching  the  bond  to  found  jurisdiction,  in  an  action  in  which 
they  claimed  the  sum  of  £100,  as  due  to  them  by  way  of  com- 
mission. The  court  directed  an  attachment  for  the  above  pur- 
pose, but  only  to  the  extent  of  £250;  granted  leave  to  sue  by 
edict,  and  ordered  personal  service  of  the  proce&s.  The  next 
date  of  any  importance  is  the  31st  March,  1904.  On  that  day 
the  High  Court,  on  the  application  of  Diamond  &  Co.,  and  by 
reason  of  an  allegation  that  Reinhardt  could  not  be  found, 
allowed  service  by  publication  to  be  substituted  for  personal 
service,  and  directed  that  the  edict  should  appear  in  a  Berlin 
newspaper,  and  also  in  the  local  Gazette;  the  return  day  was 
at  the  same  time  extended  to  4th  July,  and  the  attachment 
continued. 

On  the  5th  July  following  judgment  was  given  against 
Reinhardt,  in  default  of  appearance,  for  the  sum^of  £100  with 
costs,  and  the  court  specially  confirmed  the  attachment  of  the 
property.  Thereafter  a  writ  in  ordinary  form  was  issued  for 
£182,  being  the  amount  of  the  judgment  and  casts;  and  on  tho 
14th  July  a  return  of  nulla  bona  in  respect  of  the  said  writ  was 
made  by  the  deputy-sheriff.  On  the  26th  of  tlie  same  month  tho 
court  was  applied  to  by  Diamond  &  Co.  for  an  order  authorising 
the  Sheriff  to  sell  the  bond  in  execution,  and  to  apply  the  pro- 
ceeds in  payment  of  their  claim.  Not  only  did  the  petition  then 
filed  say  nothing  from  which  it  was  possible  to  infer  that  the 
bond  was  not  in  the  country,  but  it  contained  an  allegation  that 
the  bond  had  ken  already  attached  to  found  jurisdiction,  whereas 
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in  tinth  the  attachment  had  only  been  granted  of  Reinliardt's 
interest  therein  to  the  extent  of  £250.  The  court  refused  to 
make  any  order  upon  the  application.  The  respondents  in  one 
of  their  affidavits  allege  that  the  reason  given  for  the  refusal  was 
that  the  Sheriff  could  attach  under  his  writ.  I  happen  to  have 
been  the  judge  sitting  on  the  26th  July,  and  I  have  refreshed  my 
memory  by  referring  to  the  papers  connected  with  the  applica- 
tion, as  it  was  agreed  that  the  Court  should  be  at  liberty  to  do. 
From  a  perusal  of  the  documents,  and  from  my  own  recollection, 
it  is  dear  to  me  that  the  respondents  are  mistaken  as  to  what 
transpired.  In  refusing  the  application  I  commented  strongly 
on  the  meagre  and  unsatisfactory  nature  of  the  petition,  which 
I  refused  to  entertain ;  it  is  possible  that  in  the  course  of  my 
remarks  I  may  have  questioned  the  necessity  of  the  application 
—though  I  have  no  recollection  of  doing  so — seeing  that  upon 
the  face  of  the  petition  it  appeared  that  the  bond  was  not  only 
in  the  country,  but  in  the  hands  of  the  Shoriff,  having  been 
attached,  so  the  applicants  said,  to  found  jurisdiction.  However, 
the  order  asked  for  was  not  made,  and  the  application  was  not 
renewed;  but  the  Sheriff  proceeded,  no  doubt  acting  under  in- 
stmctions,  to.  sell  the  bond.  Though  the  face  value  of  the  instru- 
ment was  £3500,  and  though  the  mortgaged  property  had  changed 
hands  within  the  previous  eighteen  months  for  £7500,  the  bond 
was  bought  by  the  respondents  for  £750. 

It  was  obviously  impossible  for  the  Sheriff  to  deal  with  the 
original  bond,  which  had  remained  during  all  these  proceedings 
in  the  possession  of  Reinhardt  in  Germany,  yet  written  cession 
appears  to  have  been  made  in  favour  of  the  respondents  on  a 
bond  which  was  delivered  to  them.  The  only  possible  inference 
is  that  a  copy  of  the  original  was  obtained,  and  that  it  was  that 
copy  which  the  Sheriff  first  attached  and  sold,  and  then  handed 
to  the  purchasers  and  purported  to  cede  to  them.  The  Registrar 
refused  to  register  this  cession  without  an  order  of  court,  and  on 
the  18th  August,  1904,  that  order  was  applied  for  and  obtained. 
The  petition  on  that  occasion  set  forth  merely  that  Ricker  and 
David  had  purchased  the  bond  at  a  Sheriff's  sale,  and  had  paid 
for  it,  and  that  the  Registrar  refused  to  register  thcjcession  on 
the  ground  tliat  he  liad  no  power  to  do  so  without  an  order  of 
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court.  It  is  noteworthy  that  although  repeated  applicatious  were 
made  to  the  High  Court  in  connection  with  this  matter,  at  no 
time,  so  far  as  I  have  been  able  to  ascertain,  did  the  papers  show 
what  was  the  fact,  namely,  that  the  bond  itself  was  in  the  pos- 
session of  its  rightful  owner  in  Germany. 

The  cession  was  registered  on  the  5th  September,  and  about 
the  same  time  Reinhardt  heard  from  his  mortgagor  sometliing 
which  caused  him  to  communicate  with  his  attorney  in  Johan- 
nesburg. Action  was  at  once  taken,  and  on  the  24th  October 
the  High  Court  granted  a  rule  nisi  calling  upon  Ricker  and 
David  to  show  cause  why  they  should  not  be  restrained  from 
parting  or  in  any  way  dealing  with  the  bond,  pending  the  decision 
of  an  action  to  set  aside  the  judgment  obtained  against  Reinhardt 
by  default.  Before  the  date  of  the  extended  return  day,  how- 
ever, the  High  Court  had  set  aside  the  last-mentioned  judgment. 
Thereupon  Reinhardt  gave  notice  to  the  respondents  that  he 
would  ask  the  court  to  allow  him  to  move  not  merely  for  the 
confirmation  of  the  rule  nisi,  but  for  an  order  setting  aside  the 
sale  of  the  bond  altogether,  seeing  that  the  judgment  on  which 
the  sale  in  execution  had  followed  had  already  been  set  aside. 

.  When  the  matter  came  up  for  argument  before  this  Comi, 
into  which  it  had  been  removed  by  consent,  the  position  was 
this — the  judgment  granted  in  favour  of  Diamond  &  Co.  against 
Reinhardt  had  been  set  aside,  and  the  defendant  was  free  to 
contest  any  claim  made  against  him  on  the  merits.  The  event, 
in  anticipation  of  which  the  rule  nisi  had  been  granted,  had 
happened.  But  the  Court  was  in  possession  of  all  the  facts  neces- 
sary for  a  decision  upon  the  real  dispute  between  the  parties  to 
the  rule,  namely,  the  validity  or  otherwise  of  the  sale  of  the 
bond,  and  its  aubse(juent  cession  to  the  respondents.  Not  only 
so,  but  the  ijuestion  was  fully  argued  at  the  Bar ;  it  was,  in  fact, 
the  point  to  which  counsel  on  both  sides  mainly  addressed  theni- 
selves.  It  was  obviously  desirable  to  decide  the  question  without 
putting  the  parties  to  the  expense  of  further  proceedings.  But 
the  Sherift*  who  had  effected  the  attachment  and  sale,  might  be 
deeply  interested  in  the  finding  regarding  the  legality  of  his 
action.  And  the  Court  therefore  considered  that  that  officer,  or 
his  deputy,  should  be  afforded  an  opportunity  of  urging  his  views 
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m  the  inattor  should  he  desire  to  do  so.  Accordini^ly  the  Court 
iutimated,  on  the  16th  March,  tliat  no  decision  would  be  come  to 
until  the  Sheriff  had  had  an  opportunity  of  intervening ;  and 
that,  if  necessary,  a  re-argument  would  be  ordered  in  whicli  he 
would  be  at  liberty  to  take  part.  Tl.e  intimation  thus  made 
from  the  Bench  was  conveyed  by  the  Registrar  to  the  Sheriff,  and 
wa8  by  that  officer  communicated  to  his  local  deputy.  A  reply 
has  been  received  to  the  effect  that  the  Sheriff  has  no  desire  to 
intervene  in  the  matter.  Under  these  circumstances  the  Court 
feels  at  liberty  to  accede  to  the  re((ue8t  of  the  applicant,  of  which 
the  respondents  had  due  notice,  by  treating  the  present  applica- 
tion as  if  it  were  one  to  set  aside  the  sale  in  execution  and  the 
subaequent  cession. 

Under  Roman-Dutcli  practice  it  would  not  have  been  neces- 
sary for  the  officer  charged  with  the  execution  of  process  to 
obtain  the  leave  of  the  Court  to  attach  debts  or  claims  due  to  a 
defendant  against  whom  judgment  had  been  pronounced.     The 
lD8tnietions  of  the  Court  of   Holland  were  full  and  definite, 
'fhey  laid  down  the  order  in  which  the  deurwaarder — who  cor- 
responded  with    our  Sheriff— should  attach  various  classes  of 
property,  and  the  formalities  to  be   observed   with   regard   to 
execution  sales  (see  Reglement   van  den  Hove  van  HoUandt, 
28th  March,  1G80,  G.  P.  Boek,  vol.  8,  p.  655).     Debts  due  to  the 
defendant  were  only  to  be  attached  after  his  corporeal  movables, 
his  freehold  and  his  quitrent  property  had  been  taken  {Regle- 
-iiMnU  G,  P.  Boek,  vol.  3,  p.  658,  sec.  24;  Merula,  Man.  van  Proc. 
^,  95,  7,  sec.  3;  van  der  Linden,  Jadicieele  Prac,  2,  3,  6,  22,  &c.). 
And  Matthaeus  {de  AucL  1,  6,  17)  describes  the  procedure  by 
which  the  Sheriff  made  the  debt  available.     He   notified   the 
debtt>r  that  he  had  attached  the  debt  or  Uiken  it  into  his  custody, 
and  he  warned  him  not  to  pay  the  creditor.     He  also  fixed  a  day 
when  the  debtor  was  to  appear  before  him,  and  to  show  cause 
w\iy  the  amount  should  not  be  paid  to  the  execution  plaintiff 
instead  of  to  the  creditor-^the  defendant.     Of  this  date  he  also 
gave  notice  to  the  latter,  so  that  he  too  might  be  at  liberty  to 
appear.    And  on   that   day   he   settled   the   matter  after  due 
iuqwry,  and  collected  the  debt.     If,  however,  the  claim  was  a 
bad  or  doubtful  one,  it  would  seem  that  the  execution  plaintiff 
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had  the  right  to  deniaud  that,  instead  of  being  collected  by  the 
Sheriff,  it  should  be  sold  at  public  auction  for  what  it  would 
fetch. 

The  rules  of  the  late  High  Court  and  of  this  Court  are 
modelled  upon  those  of  the  Supreme  Court  of  the  Cape  Colony. 
No  form  of  writ  in  the  case  of  movable  property  is  prescribed; 
but  the  form  invariably  adopted  commands  the  Sheriff  to  levy 
for  the  amount  stated  therein  upon  the  "  goods  and  chattels  "  of 
the  defendant.  The  expression,  which  is  peculiar  to  the  law  of 
England,  is  a  somewhat  unfortunate  one  to  occur  in  the  process 
of  a  court  administering  a  different  system ;  but  that  it  was  in- 
tended to  indicate  movable  property  generally  is  clear  from  the 
wording  of  Rule  66  (a).  That  rule  directs  that,  when  the  Sheriff 
is  commanded  to  levy  any  sum  of  money  upon  the  "  goods  and 
chattels "  of  any  person,  he  shall  proceed  to  the  dwelling-house 
of  such  person,  and  demand  sufficient  movable  property  to  satisfy 
the  exigency  of  the  process.  Clearly,  therefore,  the  expression 
"  goods  and  chattels  "  may,  for  the  purposes  of  this  case,  be  re- 
garded as  synonymous  with  movables.  Now  a  bond  is  a  movable ; 
but  so  is  money,  and  so  is  an  oi-dinary  debt.  And  the  practice 
both  here  and  in  the  Cape  Colony  has  been  for  the  Sheriff  not  to 
attach  money  in  the  hands  of  a  third  person,  or  a  debt  due  to  an 
execution  defendant  by  a  third  person,  on  his  own  initiative. 
Application  is  in  such  cases  made  to  the  Court.  If  relief  is 
granted  by  merely  sanctioning  the  attachment  of  such  amount 
as  may  be  due  to  the  defendant,  the  order  is  necessarily  served 
upon  the  debtor  ;*  but  another  and  probably  a  better  procedure  is 
for  a  rule  to  issue  calling  upon  the  debtor  to  show  cause  why  he 
should  not  pay  over  the  money  in  his  possession,  or  the  amount 
of  his  indebtedness,  to  the  Sheriff  instead  of  to  the  execution 
defendant.  Whichever  course  is  adopted  the  debtor  is  duly 
notified,  and  an  opportunity  is  afforded  him  of  appearing  and 
setting  up  any  lien,  or  any  payment,  or  any  reason  why  he 
should  not  be  called  on  to  pay  to  the  Sheriff  the  amount  in 
(luestion.  In  these  cases  the  old  Dutch  practice  has  been  sub- 
stantially followed  in  South  Africa,  save  in  this  respect,  that  the 
task  of  deciding  whether  the  debtor  should  pay  over  the  money 
is  discharged  in  the  first  instance  not  by  the  Sheriff,  but  by  the 
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Court.     How  this  depiirture  from  the  procedure  of  Holland  grew 
up  in  the  Cape,  and  thereafter  in  the  Transvaal,  it  would  be  im- 
possible to  say  without  an  amount  of  research  for  which  neither 
time  nor  opportunity  are  available.     Nor  is  it  clear  that  the 
departure  has  been   such   as  to  include  bank-notes  and  other 
negotiable  instruments  within  tlie  category  of  debts  which  a 
Sheriff  ought  not  to  attach  without  the  assistance  of  the  Court. 
Tlxere  is,  however,  a  reported  Cape  case  in  which  the  court  was 
syftkecl  to  authorise  and  did  authorise  tlie  Sheriff  to  attach  scrip 
registered  in  the  name  of  a  defendant  (Scoff  v.  Mcdfllci,  5  C.T.ll. 
401);  but  the  question  of  the  necessity  of  the  application  was  not 
raised. 

After  all,  the  essential  to  be  observed  in  all  cases  of  the  attach- 
ment of  debts  is  that  the  debtor  should  receive  due  notice,  so  that 
he  may  be  warned  not  to  discharge  his  obligation  to  his  original 
creditor,  and  so  that  he  may  have  an  opportunity  of  coming  to 
the  Court  for  relief  in  case  he  wishes  to  mise  the  (|uestion  of  the 
validity  of  the  debt,  or  any  lien,  discharge  or  other  matter  which 
would  operate  in  his  favour.     And  upon  general  principles  it  is 
difficult  to  see  why  this  notice  should  not  be  given  by  the  Sherifi* 
on  his  own  initiative,'  as  well  as  by  the  Court     Moi-e  especially 
would  this  be  so  in  regard  to  a  bond  debt,  which  is  evidenced  by 
an  instrument  to  which  tlie  law  attaches  special  injportance  and 
significance,  which  is  entered  in  the  Deeds  Office  registry,  and 
which  upon  payment  is  there  cancelled.    In  the  absence  of  a 
special  rule  of  court,  however,  we  should  naturally  hesitate  be- 
fore departing  from  what  has  been  a  general  South  African 
practice.    But  it  is  not  necessary  for  the  purposes  of  this  case  to 
decide  that  point,  nor  to  express  an  opinion  upon  the  further 
point,  whether  if  this  bond  had  been  once  duly  attached  to  found 
iwrisdiction,  it  was  necessary  to  obtain  the  leave  of  the  Court  to 
altach  it  in  execution.     Because,  whether  the  Sheriff  had  the  right 
to  attach  on  his  own  initiative  or  not,  we  think  it  is  clear  that  he 
could  not  validly  attach  the  debt  without  attaching  and  taking 
possession  of  the  instrument  which  emljodied  it 

The  bond  is  the  best  evidence  of  the  obligation  undei-taken  by 
the  mortgagor;  if  it  is  lost  or  destroyed,  the  law  provides 
machinery  by  which  he  may  obUiiii  a  copy  to  take  the  place  of 


188  REINHARDT  v.  RICKER  AND  DAVID. 

the  original.  Aiid  the  holder  o£  the  bond,  either  as  mortgagee 
or  cessionary,  is  the  person  entitled  to  enfoi-ce  its  obligations. 
To  allow  the  debt  to  be  attached,  sold  and  ceded  apart  from  the 
bond  itself  would  lead  to  the  greatest  confusion.  The  debt 
might  be  dealt  with  by  the  Sheriff,  while  the  instrument  of  debt 
might  be  ceded  to  a  bond  fide  purchaser  who  acquired  it  relying 
upon  the  safety  and  security  of  an  acknowledgment  duly  regis- 
tered in  the  Deeds  OflSce. 

The  papers  do  not  show  how  Reinhardt's  interest  in  the  bond, 
to  the  extent  of  £250,  was  attached  to  found  jurisdiction,  and 
what  steps  he  took  in  the  matter.  It  may  be  that  that  attach- 
ment was  informal ;  but  clearly  the  Sheriff  either  took  possession 
of  no  document  at  all  under  his  writ  of  execution,  or  else  he 
attached  and  subsequently  ceded  a  mere  informal  copy.  Ho 
could  not  have  obtained  a  copy  which  was  equivalent  to  the 
original,  because  the  original  had  never  been  lost.  In  either 
case  his  action  was  irregular. 

van  Leeuwen,  in  his  Note  to  Peckius*  VerJuindeUn  van  Besitte^i 
(19  deel.  327),  maintains  the  proposition  that  the  omission  of  any 
solemnity  or  formality  in  regard  to  a  sale  in  execution  ought  to 
vitiate  the  transaction.  Without  going  quite  so  far  as  that,  we 
ai'e  clearly  of  opinion  that  the  absence  of  the  original  bond  and 
its  non-attachment  invalidate  the  sale  in  this  case,  and  that  no 
title  has  been  conferred  on  the  purchasers.  This  may  be  a  hard 
case  for  them,  though  they  must  have  known  of  the  irregularity 
before  this  cession  was  registered ;  and  it  is  extraordinary  that 
they  should  have  paid  their  money  for  the  cession  of  a  mere 
informal  copy  of  the  bond.  But  it  would  have  been  a  still  harder 
case  for  the  applicant  if  the  law  had  allowed  his  property  to  be 
dissipated,  not  only  without  his  knowledge,  but  without  any 
negligence  or  default  on  his  part.  We  propose  to  declare  that 
the  Sheriffs  sale  of  the  bond  in  question  was  null  and  void  and 
conferred  no  right  upon  the  respondents,  and  that  the  applicant 
is  entitled  to  a  cancellation  of  the  cession  which  has  been  regis- 
tered in  their  names  in  the  books  of  the  Registrar  of  Mining 
Rights.     The  respondents  must  pay  the  costs. 

Applicant's  Attorneys:  W.  J.  cfc  J.  A,  Reeders;  Respondents' 
Attorney :  J,  F.  de  Beer. 
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SHEPHERD  V.   COMMISSIONER  OF 
RAILWAYS. 

1905.    March  13,  April  19.    Innes,  C.J.,  and  Wessels  and 
CURLEWIS,  J.J. 

BaUway$. — Tratmt  of  goods. — Combined  railtoay  iervice, — Coniract  of 

agency. — Privity  of  eontraeU 
Fraaiee. — Pleadings,  —  Payment   itUo    Court  without  admission   qf 

liability.— Buie  of  CtmH  38  (a). 

Railway  transit  of  goods  from  Delagoa  Bay  to  Johannesburg  is  effected 
by  means  of  the  Portuguese  Railway  Company  and  the  Central 
South  African  Railways,  the  former  conveying  the  goods  as  far 
as  Ressano  Garcia  on  the  Transvaal  border,  at  which  point  the 
goods  are  accepted  and  conveyed  the  remainder  of  the  journey  by 
the  latter. 

A  forwarding  note  issued  by  the  Portuguese  railway  was  headed 
'*  Goods  Traffic — ^Combined  Service/'  and  stated  inter  alia  that  the 
goods  mentioned  in  it  had  been  despatched  from  the  forwarding 
station  of  Louren^  Marques  to  the  address  and  destination  of  a 
consignee  in  Johannesburg.  Held,  on  appeal,  that  neither  these 
words-nor  the  general  tenor  of  the  document  necessarily  established 
any  contract  of  agency  between  the  two  railway  companies,  and 
that  in  an  acf^ion  in  contract  by  the  plaintiff  for  non-delivery  of 
the  goods  consigned  by  the  Portuguese  railway,  the  defendant  was 
entitled  to  absolution  from  the  instance. 

HMj  further,  that  under  Rule  of  Coui*t  38  (a)  "  payment  into  Court 
without  admitting  liability''  was  not  necessarily  an  admission  of 
the  plaintiff's  claim. 

Appeal  from  the  judgment  of  Mr.  Justice  Bristowe  in  the 
Witwatersrand  High  Court  ([1904]  T.H.  324). 

The  plaintiff  was  a  produce  dealer  carrying  on  business  in 
Johannesburg.  In  February,  1903,  his  agent  in  Delagoa  Bay 
consigned  to  him  from  that  port  1809  bales  of  lucerne,  weighing 
189,988  Iba  The  lucerne  was  delivered  in  good  order  and  con- 
dition to  the  Portuguese  Railway  Company  at  Louren^o  Marques, 
and  they  accepted  the  same  for  delivery  to  plaintiff  at  Johannes- 
burg.   On  arrival  at  Johannesburg  the  Central  South  Africai) 
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which  woald  justify  us  in  coming  to  the  conclusion  that  the 
Portuguese  railway  acted  as  the  agents  of  the  C.S.A.R.  The 
words  "  combined  service "  used  as  a  heading  cannot  justify  us 
in  concluding  that  the  Portuguese  railway  acted  as  the  agents  of 
the  C.S.A.R.  There  is  nothing  in  that  document  to  show  that 
the  C.S.A.R.  was  in  any  way  a  party  to  it.  Do  the  letters  then 
disclose  such  agency  as  contended  by  the  appellant  ?  All  that 
these  letters  show  is  that  the  C.S.A.R.  was  anxious  to  come  to 
some  settlement,  both  on  its  own  account  and  on  account  of  the 
Portuguese  railway.  It  might  be  deduced  from  these  letters 
that  the  C.S.A.R.  in  its  anxiety  to  come  to  a  settlement  was  act- 
ing on  its  own  behalf  as  well  as  on  behalf  of  the :  Portuguese 
railway,  but  they  do  not  show  that  there  was  any  agency  at  the 
incipiency  of  the  contract. 

There  is  nothing  in  them  inconsistent  with  the  fact  as  proved 
that  the  Portuguese  railway  was  acting  entirely  on  its  own  behalf 
when  it  made  the  contract  to  deliver  in  Johannesburg.  If  then 
the  agency  is  not  proved,  can  the  appellant  succeed  in  holding 
the  respondent  liable?  Clearly  not  upon  the  contract.  The 
learned  judge  has  correctly  stated  the  law  on  this  point  The 
contract  was  with  the  Portuguese  railway,  and  with  that  railway 
alone.  It  is  unnecessary  to  inquire  whether  the  respondent  can 
be  held  to  have  been  liable  in  tort,  for  the  case  is  couched  in  con- 
tract and  not  in  tort ;  and  no  attempt  was  made  to  show  that  the 
short  delivery  or  the  damage  was  due  to  some  tortious  act  on  the 
part  of  the  respondent. 

From  the  record  before  us  it  does  not  appear  that  the  plaintiff 
in  the  court  below  relied  on  the  defendant's  pajrment  into  court 
as  proof  of  his  admission  that  the  C.S.A.R.  undertook  the  liability 
of  the  Portuguese  railway  to  deliver  the  goods  to  the  appellant 
in  Johannesburg.  It  certainly  is  not  alluded  to  in  the  judgment ; 
and  it  is  inconceivable  that  if  such  a  position  had  been  taken  up 
by  the  plaintiff  the  learned  judge  would  not  have  dealt  with  the 
question.  It  has,  however,  been  urged  on  appeal  that  because 
the  respondent  paid  money  into  court  -both  on  account  of 
shortage  and  damage,-  though  without  admitting  liability  as  to 
shortage,  that  this  must  be  taken  as  an  admission  of  liability, 
and  that  therefor^  the  only  question  for  the  Judge  to  decide  was 
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the  amount  of  damage.  Now  it  is  quite  true  that  the  w«rds 
"without  admitting  liability"  only  appear  in  sec.  4  of  the 
amended  plea ;  but  it  seems  quite  clear  that  the  whole  object  of 
tiie  amendment  was  to  qualify  the  plea  of  payment  into  court, 
and  that  it  was  intended  and  understood  in  the  court  below  to 
apply  to  both  sees.  4  and  5  of  the  plea. 

We  then  come  to  the  further  question — if  payment  into  court 
18  pleaded  without  admitting  liability,  is  that  to  be  regarded  by 
oar  rules  of  pleading  as  an  admission,  and  must  we  treat  the 
wotds  "  without  an  admission  of  liability  "  pro  non  scriptis  f 

The  practice  of  paying  money  into  court  is  derived  from  the 
English,  and  not  from  the  Roman-Dutch  practice.  It  is  said  to 
have  been  first  introduced  in  the  reign  of  Charles  II,  to  avoid 
the  hazard  and  difficulty  of  pleading  a  tender.  If  the  action  was 
foonded  on  contract  it  operated  as  an  acknowledgment  of  the 
contract  Since  1833  various  statutes  have  been  passed  dealing 
with  payment  into  court,  and  at  present  the  English  practice  is 
regulated  by  the  Rules  of  Court  framed  under  the  Judicature 
Act  The  present  English  practice,  as  laid  down  in  a  recent  case 
{CouU  V.  Ford,  1899,  2  Ch.  93),  allows  a  defendant  to  plead  a 
denial  of  liability  in  addition  to  payment  into  court;  and  such 
payment  into  court  with  denial  of  liability  cannot  be  twisted 
into  an  admission  of  liability.  Our  rules  (38a)  merely  state  that 
a  defendant  maj*^  pay  money  into  court  by  way  of  satisfaction 
and  amends,  and  may  plead  such  payment  Nothing  is  said 
about  pleading  other  pleas  inconsistent  with  such  payment  into 
court  No  doubt  as  a  general  rule  a  payment  into  court  will  be 
considered  as  equivalent  to  an  admission  of  the  cause  of  action 
in  respect  of  which  the  money  lias  been  paid.  Where  therefore 
a  defendant  pays  money  into  court  and  denies  liability,  a  plain- 
tiff may  possibly  raise  the  point  that  he  is  embarrassed  by  the 
procedure ;  but  unless  he  does  so  the  court  must  pay  due  regard 
to  the  intention  of  the  defendant  as  shown  by  his  pleadings, 
and  to  judge  whether  he  wished  to  admit  or  to  deny  the  existence 
of  the  contract 

Now  in  this  case  no  exception  has  been  taken  to  the  amended 
plea,  and  the  whole  case  manifestly  proceeded  on  the  assumption 
that  the  contract  was  denied.    It  is  therefore  too  late  now  for 
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the  appellant  to  coutend  tiiat  the  Court  is  to  take  uo  notice  of 
the  denial  of  liability  as  contained  in  the  amended  plea«  and  to 
decide  that  the  payment  into  Court  should  be  accepted  as  an 
unequivocal  admission  of  the  contract;  and  that  the  words 
"without  admitting  liability"  should  be  regarded  pro  non 
acriptis.  On  this  point,  therefore,  the  appeal  also  fails.  Hence 
the  appeal  must  be  dismissed  with  costs. 

Appellant's  Attorneys :  Limnan  <t  Nixon ;  Respondent's  At- 
torneys :  Bell  <fc  Tancred. 
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1905.    April  19.    Innes,  C.J.,  and  Curlewis,  J. 

Practice, — Pleading, — Exception. — Striking  out, — Agetieif. — Undiffdosed 
principal. — Construction  of  contract. 

Where  a  plea  is  excepted  to,  and  where  it  is  also  desired  to  apply  in 
the  alternative  to  strike  out  certain  paragra]^s  of  the  plea,  there 
should  be  a  formal  notice  of  motion  to  found  the  application  to 
the  Court  to  strike  out ;  the  application  should  not  be  embodied  in 
the  same  document  as  the  exception.  Whenever  possible  in  such 
a  case  the  arguments  on  the  exception  and  on  the  application  to 
strike  out  should  be  taken  together. 

A  contract  was  embodied  in  a  letter  in  the  following  terms:  "In 
accordance  with  our  verbal  agreement  I  now  beg  to  inform  you 
that  I  undertake,  in  consideration  for  your  services  in  connection 
with  obtaining  sale  of  Hermanstad  from  J.  J.  Herman  to  me  9.9., 
to  pay  you  10  per  cent,  of  all  net  profits  made  by  me  out  of  this 
transaction.  Further,  that  should  the  erven  of  tiie  said  property 
Hermanstad  not  be  sold  by  me  within  one  year  from  date  iA  pur- 
chase, that  I  shall  have  the  option  of  paying  you  the  sum  of  one 
thousand  pounds  sterling  instead  of  the  lO  per  cent  of  profits 
before  mentioned,  t  also  consent  that  you  can  recover  all  your 
cash  dtsbursements  ipade  in  connection  with  the  administration  of 
Hermanstad  from  J.  J.  Herman,  and  tliat  this  shall  not  interfere 
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with  your  percentage  to  be  obtained  from  me  q.q^  Jleldy  that 
the  signatory  of  the  letter  was  liable,  as  he  was  acting  for  an 
undisclosed  principal  and  contracting  with  a  person  who  was  un- 
aware who  the  principal  was.  Ndd,  further,  that  there  was  no 
obligation  to  sell  imposed  by  the  contract. 

Argument  on  exceptions. 

The  declaration' alleged  that  the  defendant,  in  consideration 
of  certain  services  rendered  by  the  plaintiff,  undertook  and  pro- 
mised in  writing  to  pay  to  the  plaintiff  10  per  cent,  of  all  profits 
made  by  the  defendant  by  the  sale  of  certain  erven;  and  that 
should  the  erven  not  be  sold  by  the  defendant  within  one  year 
from  the  date  of  the  contract  the  defendant  should  have  the 
option  of  paying  the  plaintiff  £1000  instead  of  the  10  per  cent 
of  the  profits.  The  declaration  then  stated  that  the  defendant 
had  not  sold  the  erven  within  the  year,  and  had  not  exercised 
the  option  above  mentioned,  and  that  a  reasonable  time  had 
elapsed  for  the  sale  of  the  erven  and  for  the  fulfilment  of  the 
defendant's  tindei-taking. 

To  this  declaration  the  defendant  excepted  on  the  grounds : 
(a)  That  the  undertaking  and  promise  of  the  defendant  appears 
€x  facie  the  letter  attached  to  the  declaration  to  have  been  made 
by  the  defendant  not  as  principal,  but  as  agent ;  (6)  that  the  facts 
set  out  in  the  declaration  do  not  support  the  plaintiiTs  claims. 

Embodied  in  the  same  document  as  the  exception  was  an 
application  for  the  striking  out  of  certain  paragraphs  of  the 
declaration.  This  document  was  signed  by  counsel.  The  ex- 
ception and  the  application  for  striking  out  were  incorpoiated 
in  the  same  document,  following  the  case  of  Mitchell,  Cotts  &  Co. 
V.  Commiaaianer  of  Railways  (decided  4th  April,  1905,  not 
reported). 

Essden  (with  him  de  Wet),  in  support  of  the  exception. 

Gregorawski  (with  him  Smuts),  for  the  plaintiff. 

Innes,  C.J. :  I  should  like  to  make  one  or  two  remarks  on 
the  form  in  which  the  application  is  made.  The  exception  and 
the  application  follow  exactly  on  lines  adopted  in  the  case  .of 
Mitcltell,  Cotts  it  Co,  v.  Commvssioner  of  RaUwuys,  recently 
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heaixl.  When  the  matter  was  argued,  Mr.  SmtUs,  who  appeared, 
objected  to  the  exception  and  the  application  being  taken  to- 
gether; but  the  Court,  though  not  thinking  the  procedure  formali 
allowed  the  matter  to  proceed.  It  only  shows  how  careful  one 
ought  to  be  in  matters  of  practice ;  because  the  result  of  over- 
looking informality  in  one  case  is  that  immediately  the  precedent 
so  set  is  followed  in  other  cases.  It  would  be  inconvenient  that 
what  we  allowed  in  the  prior  case  and  what  has  been  done  in 
this  one  shall  become  a  general  practice.  At  the  same  time  I 
cannot  blame  counsel  who  drew  the  exception  in  this  way,  be- 
cause they  were  only  following  what  the  Court  had  once  allowed. 
But  it  will  be  well  to  lay  down  a  definite  rule  for  the  future. 
The  Court  has  intimated  on  more  than  one  occasion  that  it  is  not 
suflScient,  speaking  generally,  to  except  to  a  declaration  without 
pleading  over.  There  were  certain  definite  exceptions  which  the 
Boman-Dutch  law  allowed  to  be  taken  without  pleading  over; 
but  they  were  really  pleas  in  bar,  and  not  exceptions  at  all.  In 
future  when  a  party  excepts  to  a  declaration  or  plea  he  should 
also  plead  over  on  the  merits  so  as  to  obviate  unnecessary  ex- 
pense. Otherwise  there  may  be  one  set  of  expenses  in  regard  to 
the  exception  and  another  in  regard  to  the  plea.  As  a  general 
rule,  moreover,  where  it  is  proposed  to  except  to  a  plea,  and  there 
is  also  an  alternative  application  to  strike  out,  there  should  be  a 
formal  notice  of  the  application  to  strike  out,  and,  wherever 
possible,  the  argument  on  the  exception  and  the  argument  on 
the  application  should  be  heard  at  the  same  time.  But  there 
may  be  cases  where  an  exception  to  a  declaration  or  an  applica- 
tion  to  strike  out  certain  of  its  paragraphs  might  precede  the 
plea,  as,  for  instance,  where  it  is  alleged  that  the  declaration  is  so 
embarrassing  that  as  it  stands  it  cannot  be  pleaded  to.  But  those 
are  very  exceptional  cases ;  as  a  general  rule  the  procedure  to  be 
followed  should  be  on  the  lines  I  have  endeavoured  to  indicate. 

Coming  now  to  the  exceptions,  the  first  is  that  the  undertak- 
ing set  out  in  paragraph  3  of  the  declaration  purports  to  have 
been  made  by  the  defendant  not  as  principal,  but  as  agent  In 
other  words,  that  this  undertaking  was  signed  by  Rood  q.q. 
The  letter  says : — (Here  the  document  was  read.) 

^ow,  assuming  that  the  undertaking  is  not  personal,  but  is 
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n.  made  q,q.,  that  does  not  affect  the  personal  liability  of  the  man 
^;  who  signed  the  letter;  because  where  an  agent  enters  into  a 
A  contract  with  another  in  this  way  for  an  undisclosed  principal, 
If,  and  the  other  contracts  with  him  without  knowing  his  principal, 
s;  bat  relying  on  the  agent,  then  the  agent  is  personally  liable. 
^:j  The  rule  is  laid  down  by  Story  in  regard  to  sales,  and  the  same 
rule  applies  in  other  contracts.  In  my  opinion  the  first  exception 
sJ       must  fail. 

c  The  second  exception  is  that  the  facts  set  out  in  the  declara- 

tion do  not  support  the  plaintiff's  claim — in  other  words,  that  the 
II  declaration  as  framed  discloses  no  cause  of  action.  In  my  opinion 
I  that  exception,  upon  the  present  frame  of  the  declaration,  ought 
to  succeed,  because  the  material  prayers  in  the  declaration  assume 
that  the  letter  imposes  upon  Rood  an  absolute  obligation  to  sell. 
If  no  such  obligation  to  sell  is  imposed,  then  there  is  no  occasion 
to  discuss  the  question  of  reasonable  time.  That  can  only  come 
in  where  there  is  an  obligation,  but  no  time  specified  within 
which  that  obligation  should  be  performed. 

Now,  I  do  not  say  that  under  certain  circumstances  Rood 
might  not  be  liable  in  damages  for  a  non-sale,  in  case  it  was  pos- 
sible for  him  to  sell  at  a  profit,  and  he,  for  his  own  purposes,  and 
with  some  indirect  motive,  .did  not  sell.  It  is  possible  than  an 
argument  might  be  addressed  to  the  Court  to  support  a  claim  for 
damages  under  such  circumstances.  Personally,  however,  I  should 
like  to  guard  myself  against  any  further  expression  of  opinion  on 
that  point,  because  the  view  I  Uike  in  this  matter  is  that  Rood 
did  not  undertake  to  sell  at  all.  All  that  he  undertook  to  do  was 
to  give  Davis  10  per  cent,  of  any  net  profits  made  by  him  out  of 
this  transaction.  In  effect  he  said :  "  My  present  intention  is  to 
sell ;  if  I  sell  and  if  I  make  a  profit,  you  shall  get  10  per  cent,  of 
whatever  profit  I  make." 

It  seems  to  me  that  if  the  intention  of  the  parties  had  been 
that  Rood  should  pledge  himself  to  sell,  and  that  Davis  should 
become  a  partner  in  the  undertaking,  entitled  to  10  per  cent,  of 
whatever  profits  were  made,  very  different  language  would  have 
been  employed,  and  other  obligations  would  have  arisen  on  the 
part  of  Rood  to  Davis  which  I  do  not  think  can  be  deduced  from 
this  letter  at  all.    Therefore  I  think  that  the  declaration  discloses 
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DO  cause  of  action  so  far  as  the  prayers  for  a  declaration  as  to 
reasonable  time,  as  to  damages,  and  as  to  an  account  are  concerned. 

There  is  one  other  prayer  which  might  have  given  rise  to  an 
argument  of  some  importance  had  it  been  differently  worded ; 
but  as  here  expressed  it  is  almost  meaningless.  It  asks,  in  the 
alternative,  in  case  the  Court  holds  defendant  is  still  entitled  to 
exercise  the  said  option,  and  he  does  so  exercise  it,  for  an  order 
compelling  the  defendant  to  pay  plaintiff  £1000.  We  cannot 
order  that  in  case  the  defendant  at  some  future  time  should 
exercise  the  option  then  he  must  pay  the  plaintiff  £1000.  Such 
an  order  would  be  quite  irregular.  Therefore  I  do  not  think  we 
need  consider  what  the  real  meaning  of  the  second  clause  of  the 
letter  i& 

Under  these  circumstances,  it  seems  to  me  that  the  second 
exception  should  be  upheld,  and  that  the  declaration  as  drafted 
should  be  dismissed  with  costs. 

CuRLEWis,  J. :  I  concur.  It  seems  to  me  on  the  allegations 
contained  in  the  declaration  it  is  impossible  for  the  plaintiff  to 
succeed.  The  undertaking  given  by  Rood,  which  is  attached  to 
the  declaration,  does  not  support  the  allegations  and  the  claims 
made  in  the  declaration.  I  could  conceive  the  plaintiff  basing 
his  action  somewhat  on  these  grounds,  that  the  undertaking 
given  by  Rood  contemplated  a  sale  within  a  reasonable  time 
when  it  became  possible  to  sell  at  a  profit,  that  it  has  been 
possible  to  sell  at  a  profit,  that  a  reasonable  time  has  elapsed, 
but  that  Rood  refuses  to  sell  or  to  realise,  or  refuses  to  do  any- 
thing to  realise  the  profits,  and  thereby  keeps  the  plaintiff  out  of 
his  money.  Or  I  can  understand  if  it  were  a  declaration  based  on 
this  undertaking  coupled  with  a  statement  that  Rood  had  aban- 
doned all  idea  of  realising  the  erven,  and  thus  making  a  profit. 
In  either  case  I  do  not  think  the  plaintiff  would  succeed,  but 
there  would  be  certainly  very  considerable  force  in  a  contention 
of  that  nature.  But  as  it  is,  I  do  not  see  that  a  lapse  of  eight 
years,  whether  it  is  reasonable  or  not,  on  the  allegations  contained 
in  this  declaration,  can  enable  the  plaintiff  to  succeed  in  the 
claim  which  he  has  made.  It  is  not  the  lapse  of  time  which  is 
the  basis  of  his  claim ;  it  turns  not  only  upon  the  lapse  of  time 
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but  the  possibility  of  making  a  profit,  and  until  there  has  been 
aa  allegation  to  the  effect  that  there  has  been  a  possibility  of 
profit  I  do  not  see  how  he  can  possibly  claim  a  share  in  the 
profits. 

It  may  possibly  be  that  the  plaintiff  could  bring  an  action 
that  on  this  undertaking  of  Rood  he  had  had  the  option  to  pay 
£1000  if  he  did  not  sell,  and  not  having  sold,  the  undertaking 
most  be  read  as  having  contemplated  that  at^the  end  of  the 
year,  if  he  had  not  sold,  he  must  pay  the  £1000.  I  can  under- 
stand some  case  of  that  sort,  and  at  first  I  thought  that  the 
alternative  claim  was  based  on  that,  namely,  that  there  was  an 
absolute  obligation  on  Rood  at  the  end  of  the  year,  if  he  had  not 
sold^  to  pay  the  £1000;  but  as  the  Chief  Justice  has  pointed 
out,  the  alternative  claim  is  not  based. on  that  ground;  it  is 
based  on  a  supposition  which  seems  to  me  of  such  a  nature  that, 
if  the  Court  holds  that  in  case  Rood  does  not  exercise,  then  he 
must  pay  the  £1000,  and  on  such  a  suppositious  claim  I  do  not 
see  how  the  Court  could  give  an  order. 

Plaintiff's  Attorneys :  Rees  &  Jouberi;  Defendant's  Attorneys : 
Tindcdl  tSk  Mortimer. 

[Note. — In  the  caae  of  Webstock  v.  Pretorius  (decided  23rd  May, 
1905,   not  reported)  an  exception  was  taken  to  the  declaration,  but 
thBTe  was  no  plea  over.    The  Court  refused  to  hear  the  argument  on 
the  exception  until  a  plea  had  been  filed,  and  ordered  the  excipient  to 
file  a  plea  forthwith  and  to  pay  the  costs  necessitated  by  the  postpone- 
ment. — Rbportkrs.] 
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no  cause  of  action  so  far  as  the  prayers  for  a  declaration  as  to 
reasonable  time,  as  to  damages,  and  as  to  an  account  are  concerned. 

There  is  one  other  prayer  which  might  have  given  rise  to  an 
argument  of  some  importance  had  it  been  differently  worded ; 
but  as  here  expressed  it  is  almost  meaningless.  It  asks,  in  the 
alternative,  in  case  the  Court  holds  defendant  is  still  entitled  to 
exercise  the  said  option,  and  he  does  so  exercise  it,  for  an  order 
compelling  the  defendant  to  pay  plaintiff  £1000.  We  cannot 
order  that  in  case  the  defendant  at  some  future  time  should 
exercise  the  option  then  he  must  pay  the  plaintiff  £1000.  Such 
an  order  would  be  quite  irregular.  Therefore  I  do  not  think  we 
need  consider  what  the  real  meaning  of  the  second  clause  of  the 
letter  i& 

Under  these  circumstances,  it  seems  to  me  that  the  second 
exception  should  be  upheld,  and  that  the  declaration  as  drafted 
should  be  dismissed  with  costs. 

CuRLEWis,  J. :  I  concur.  It  seems  to  me  on  the  allegations 
contained  in  the  declaration  it  is  impossible  for  the  plaintiff  to 
succeed.  The  undertaking  given  by  Rood,  which  is  attached  to 
the  declaration,  does  not  support  the  allegations  and  the  claims 
made  in  the  declaration.  I  could  conceive  the  plaintiff  basing 
his  action  somewhat  on  these  grounds,  that  the  undertaking 
given  by  Rood  contemplated  a  sale  within  a  reasonable  time 
when  it  became  possible  to  sell  at  a  profit,  that  it  has  been 
possible  to  sell  at. a  profit,  that  a  reasonable  time  has  elapsed, 
but  that  Rood  refuses  to  sell  or  to  realise,  or  refuses  to  do  any- 
thing to  realise  the  profits,  and  thereby  keeps  the  plaintiff  out  of 
his  money.  Or  I  can  understand  if  it  were  a  declaration  based  on 
this  undertaking  coupled  with  a  statement  that  Rood  had  aban- 
doned all  idea  of  realising  the  erven,  and  thus  making  a  profit. 
In  either  case  I  do  not  think  the  plaintiff  would  succeed,  but 
there  would  be  certainly  very  considerable  force  in  a  contention 
of  that  nature.  But  as  it  is,  I  do  not  see  that  a  lapse  of  eight 
years,  whether  it  is  reasonable  or  not,  on  the  allegations  contained 
in  this  declaration,  can  enable  the  plaintiff  to  succeed  in  the 
claim  which  he  has  made.  It  is  not  the  lapse  of  time  which  is 
the  basis  of  his  claim ;  it  turns  not  only  upon  the  lapse  of  time 
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but  the  possibility  of  making  a  profit,  and  until  there  has  been 
ao  allegation  to  the  effect  that  there  has  been  a  possibility  of 
profit  I  do  not  see  how  he  can  possibly  claim  a  share  in  the 
profits. 

It  may  possibly  be  that  the  plaintiff  could  bring  an  action 
that  on  this  undertaking  of  Rood  he  had  had  the  option  to  pay 
£1000  if  he  did  not  sell,  and  not  having  sold,  the  undertaking 
must  be  read  as  having  contemplated  that  at«  the  end  of  the 
year,  if  he  had  not  sold,  he  must  pay  the  £1000.  I  can  under- 
stand some  case  of  that  sort,  and  at  first  I  thought  that  the 
alternative  claim  was  based  on  that,  namely,  that  there  was  an 
absolute  obligation  on  Rood  at  the  end  of  the  year,  if  he  had  not 
sold,  to  pay  the  £1000 ;  but  as  the  Chief  Justice  has  pointed 
out,  the  alternative  claim  is  not  based. on  that  ground;  it  is 
based  on  a  supposition  which  seems  to  me  of  such  a  nature  that, 
if  the  Court  holds  that  in  case  Rood  does  not  exercise,  then  he 
must  pay  the  £1000,  and  on  such  a  suppositious  claim  I  do  not 
see  how  the  Court  could  give  an  order. 

Plaintiffs  Attorneys :  Rees  &  Jouberi;  Defendant's  Attorneys : 
Tindall  &  Mortimer. 

[Note. — In  the  case  of  Webstock  v,  Pretorius  (decided  23rd  May, 
1905,  not  reported)  an  exception  was  taken  to  the  declaration,  but 
there  was  no  plea  over.  The  Court  refused  to  hear  the  argument  on 
the  exception  until  a  plea  had  been  filed,  and  ordered  the  excipient  to 
file  a  plea  forthwith  and  to  pay  the  costs  necessitated  by  the  postpone- 
ment — Reporters.  ] 
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Insolvency, — BesoltUion  by  majority  of  creditors. — Preferent  creditors. — 
Law  13  of  IS95,  sec.  93. 

A  resolution  was  passed  by  a  majority  at  a  meeting  of  creditors  in  an 
insolvent  estate,  authorising  the  trustee  to  sell  certain  mortgage^} 
property  belonging  to  the  estate  at  a  reserve  price ;  provided  that^ 
if  that  sum  were  not  obtained  within  twelve  months,  the  trustee 
should  submit  the  matter  to  a  special  meeting  of  creditors.  This 
resolution  was  opposed  by  the  preferent  creditors,  who  held  a  bond 
over  the  property  in  question.  On  application  by  them  the  Court 
set  aside  the  resolution. 

At  a  meeting  of  creditors  in  an  insolvent  estate  a  resolution 
was  passed  by  a  majority  authorising  the  trustee  to  sell  a  certain 
asset  in  the  estate  by  public  auction.  A  reserve  price  Of  £20,000 
was  fixed,  and,  should  the  property  fail  to  realise  that  sum,  the 
trustee  was  to  submit  the  matter  to  a  subsequent  meeting  of 
creditors.  This  resolution  was  opposed  by  the  holders  .of  a  bond 
over  this  property.  The  requisite  sum  was  not  obtained  at  the 
auction,,  but  the  property  was  bought  in  provisionally  by  the 
bondholders  for  £10,000.  At  the  subsequent  meeting  the  provi- 
sional sale  was  not  confirmed,  and  the  following  resolution,  which 
was  opposed  by  the  bondholders,  was  pa.ssed  by  the  majority : 
"  That  the  trustee  be  authorised  to  sell  the  farm  Geelhoutboom 
by  public  auction  or  private  sale,  provided  that  if  he  fail  to 
obtain  £20,000  for  the  same  within  twelve  months  he  submit 
the  matter  to  a  special  meeting  of  creditora"  Application  was 
now  made  by  the  bondholders  to  have  the  resolution  set  aside  as 
being  prejudicial  to  their  interests,  and  to  have  the  provisional 
sale  to  them  confirmed. 

Oregorowakij  for  the  applicants:  There  is  no  prospect  of 
obtaining  £20,000  for  the  farm,  therefore  the  realisation  of  the 
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estate  will  be  unreasonably  delayed.  The  Insolvency  Law  (13 
of  1895,  sec  83)  contemplates  a  speedy  realisation.  The  resolu- 
tion prejudicea  the  interests  of  the  bondhqlderH. 

de  Waal,  for  Neumann  &  Co.  (concurrent  creditors) :  All  the 
concurrent  creditors  will  suffer  if  the  property  is  sold  now.  The 
property  is  clearly  worth  more  than  £10,000.  Under  sec  93  the 
Court  has  the  power  to  set  aside  directions  given  to  a  trustee  by 
a  majority  of  creditors ;  therefore,  I  submit,  Mie  Court  has  the 
power  to  modify  such  directipna 

[Solomon,  J. :  I  do  not  think  the  Court  has  that  power.] 
If  the  sale  takes  place  now  there  will  be  a  very  small  amount 
for  distribution  among  the  concurrent  creditors.    There  is  a  pros- 
pect of  the  property  increasing  in  value. 

Greenleea,  for  the  trustee. 

Gregorowski,  in  reply :  It  should  be  left  to  the  discretion  of 
the  trustee  whether  or  not  the  property  should  be  sold  imme- 
diately. 

Solomon,  J.:   The  application  is  to  set  aside  a  resolution 
passed  by  a  majority  of  the  creditors  on  the  11th  April  last.    It 
appears  that  the'  estate  was  sequestrated  in  October,  1904.    In 
the  estate  there  was  a  large  amount  of  immovable  property,  and 
the  trustee  called  a  meeting  of  the  creditors  with  the  object  of 
obtaining  their  views  with  regard  to  the  realisation  of  this  im- 
movable property.    On  the  24th  February  a  resolution  was 
passed  by  a  majority  of  the  creditors,  that  the  trustee  be  autlio- 
rised  to  sell  the  farm  by  public  auction  or  private  sale,  provided 
that  it  he  failed  to  obtain  £20,000  for  the  same  he  submit  the 
matter  to  a  special  meeting  of  creditors,  and  that  the  further 
administration  and  realisation  of  the  estate  be  left  entirely  to  the 
discretion  of  the  trustee.    This  resolution  was  supported  by  the 
majority  of  creditors,  but  was  opposed  by  the  applicants  in  this 
case,  who  had  previously  moved  the  following  resolution :  "  That 
the  immovable  property  be  sold  without  delay  at  public  auction, 
conditions  to  be  payment  of  one-third  of  the  purchase-price  in 
casV  and  so  forth.    The  applicants  at  the  time  were  preferent 
creditors  upon  this  immovable  property  to  the  amount  of  about 
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NATAL  BANK,  LTD.,  v.  BENJAMIN'S 
TRUSTEE. 

1905.    April  20.    Solomon,  J. 

Insolvency, — Resolution  by  majority  of  creditors, — Preferent  creditors. — 
Law  13  ^1895,  sec,  93. 

A  resolution  was  passed  by  a  majority  at  a  meeting  of  creditors  in  an 
insolvent  estate,  authorising  the  trustee  to  sell  certain  mortgage^ 
property  belonging  to  the  estate  at  a  reserve  price ;  provided  that^ 
if  that  sum  were  not  obtained  within  twelve  months,  the  trustee 
should  submit  the  matter  to  a  special  meeting  of  creditors.  This 
resolution  was  opposed  by  the  preferent  creditors,  who  held  a  bond 
over  the  property  in  question.  On  application  by  them  the  Court 
set  aside  the  resolution. 

At  a  meeting  of  creditors  in  an  insolvent  estate  a  resolution 
was  passed  by  a  majority  authorising  the  trustee  to  sell  a  certain 
asset  in  the  estate  by  public  auction,  A  reserve  price  Of  £20,000 
was  fixed,  and,  should  the  property  fail  to  realise  that  sum,  the 
trustee  was  to  submit  the  matter  to  a  subsequent  meeting  of 
creditors.  This  resolution  was  opposed  by  the  holders  .of  a  bond 
over  this  property.  The  requisite  sum  was  not  obtained  at  the 
auction,,  but  the  property  was  bought  in  provisionally  by  the 
bondholders  for  £10,000.  At  the  subsequent  meeting  the  provi- 
sional sale  was  not  confirmed,  and  the  following  resolution,  which 
was  opposed  by  the  bondholders,  was  passed  by  the  majority : 
"That  the  trustee  be  authorised  to  sell  the  farm  Geelhoutboom 
by  public  auction  or  private  sale,  provided  that  if  he  fail  to 
obtain  £20,000  for  the  same  within  twelve  months  he  submit 
the  matter  to  a  special  meeting  of  creditora"  Application  was 
now  made  by  the  bondholders  to  have  the  resolution  set  aside  as 
being  prejudicial  to  their  interests,  and  to  have  the  provisional 
sale  to  them  confirmed. 

Oregorowski,  for  the  applicants:  There  is  no  prospect  of 
obtaining  £20,000  for  the  farm,  therefore  the  realisation  of  the 
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estate  will  be  unreasonably  delayed.  The  Insolvency  Law  (13 
of  1895,  sec  83)  contemplates  a  speedy  realisation.  The  resolu- 
tion prejudices  the  interests  of  the  bondhQlders. 

de  Woud,  for  Neumann  &  Co.  (concurrent  creditors) :  All  the 
concurrent  creditors  will  suffer  if  the  property  is  sold  now.  The 
property  is  clearly  worth  more  than  £10,000.  Under  sec.  93  the 
Court  has  the  power  to  set  aside  directions  given  to  a  trustee  by 
a  majority  of  creditors ;  therefore,  I  submit,  Mie  Court  has  the 
power  to  modify  such  directions. 

[Solomon,  J. :  I  do  not  think  the  Court  has  that  power.] 
It  the  sale  takes  place  now  there  will  be  a  very  small  amount 
tor  distribution  among  the  concurrent  creditors.    There  is  a  pros- 
pect of  the  property  increasing  in  value. 

Greenleea,  for  the  trustee. 

Gregorowski,  in  reply :  It  should  be  left  to  the  discretion  of 
the  trustee  whether  or  not  the  property  should  be  sold  imme- 
diately. 

Solomon,  J.:  The  application  is  to  set  aside  a  resolution 
passed  by  a  majority  of  the  creditors  on  the  11th  April  last.  It 
appears  that  the'  estate  was  sequestrated  in  October,  1904.  In 
the  estate  there  was  a  large  amount  of  immovable  property,  and 
the  trustee  called  a  meeting  of  the  creditors  with  the  object  of 
obtaining  their  views  with  regard  to  the  realisation  of  this  im- 
movable property.  On  the  24th  Febi*uary  a  resolution  was 
passed  by  a  majority  of  the  creditors,  that  the  trustee  be  autlio- 
rised  to  sell  the  farm  by  public  auction  or  private  sale,  provided 
that  if  be  failed  to  obtain  £20,000  for  the  same  he  submit  the 
matter  to  a  special  meeting  of  creditors,  and  that  the  further 
administration  and  realisation  of  the  estate  be  left  entirely  to  the 
discretion  of  the  trustee.  This  resolution  was  supported  by  the 
majority  of  creditors,  but  was  opposed  by  the  applicants  in  this 
case,  who  had  previously  moved  the  following  resolution :  "  That 
the  immovable  property  be  sold  without  delay  at  public  auction, 
conditions  to  be  payment  of  one-third  of  the  purchase-price  in 
cash,"  and  so  forth.  The  applicants  at  the  time  were  preferent 
creditors  upon  this  immovable  property  to  the  amount  of  about 
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£15,000,  and  they  opposed  this  resolution  passed  by  the  majority 
of  the  creditors.  Thereupon  applici^tion  was  made  to  the  Conrt 
under  the  provisions  of  sec  93  of -the  Insolvency  Law,  which 
provides  that  in  a  matter  of  this  nature  "  the  trustee  shall  foUow 
the  directions  of  the  majority  of  the  creditors  attending  such 
meeting;  such  majority  shall  not,  however,  be  competent  to 
direct  the  said  trustee  to  do  anything  calculated  to  interfere  with 
or  injure  the  just  rights  of  any  creditor,  who  shall  hold  any  con- 
ventional or  tacit  preference  upon  any  part  of  the  insolvent 
estate.  In  case  any  such  direction  shall  nevertheless  be  given, 
any  such  creditor  may  apply  to  the  High  Court  by  niotion  to  set 
aside  toch  directions,  which  Court  shall  judge  thereon  as  it  shall 
deem  just." 

Application  was  made  under  this  section,  and  the  matter  came 
before  the  Court  on  the  10th  March,  when  the  following  order 
was  made :  "  By  consent  this  application  to  stand  over  sine  die; 
leave  given  to  the  applicants  to  set  it  down  again  after  the  sale 
or  after  the  special  meeting  of  creditors  to  be  called  by  the 
trustee,  and  leave  given  to  both  parties  to  file  further  affidavits  if 
necessary."  The  matter  then  stood  over  until  the  sale,  which  was 
advertised,  had  taken  place.  The  sale  did  take  place,  and  the 
highest  bid  for  the  property  was  a  sum  of  £10,000  which  was 
offered  by  the  bondholders  in  order  to  buy  in  the  property  at 
that  amount,  and  the  trustee,  the  respondent  in  this  case,  accepted 
that  offer  provisionally,  subject  to  confirmation  by  the  meeting  of 
creditors  which  had  to  be  called  to  consider  this  matter.  Then  a 
meeting  of  creditors  was  called,  and  at  that  meeting  on  the  11th 
April  the  following  resolution  was  proposed  by  the  applicants, 
supported  by  Messrs.  Macintosh  &  Eennerley,  who  were  also  credi- 
tors in  the  estate :  "  That  the  provisional  sale  of  seven-ninths  of 
the  farm  Geelhoutboom,  No.  290,  district  Lydenburg,  for  £10,000 
to  the  Natal  Bank,  Ltd.,  is  confirmed  and  made  final."  The 
following  amendment  was  moved  and  carried  by  the  majority  of 
the  creditors  represented  at  the  meeting,  viz. :  "  That  the  trustee 
be  authorised  to  sell  the  farm  Geelhoutboom  by  public  auction  or 
private  sale,  provided  that  if  he  fail  to  obtain  £20,000  for  the 
same  within  twelve  months,  he  submit  the  matter  to  a  special 
meeting  of  creditors." 
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Now  the  applicants  come  to  Court  upon  this  resolution,  which 
was  passed  by  a  majority  of  creditors  on  the  llth  April,  and  ask 
the  C!ourt  to  set.it  aside  under  the  provisions  of  sec  93,  on  the 
grouDd  that  tliat  resolution  was  calculated  to  interfere  with  their 
rights  as  pref erent  creditors  in  the  insolvent  estate.  Now,  it  is 
clear  that  if  this  resolution  is  not  set  aside  the  effect  will  be  to 
hang  up  the  realisation  of  this  estate  for  at  any  rate  twelve 
months  from  the  llth  April,  because  I  am  quite  wtisfied  upon 
the  evidence  that  this  farm  is  not  likely  to  realise  £20,000  during 
the  next  twelve  months.  There  is  nothing  to  show  that  there  is 
any  likelihood  of  the  farm  realising  double  what  it  realised  at 
the  sale  in  March.  That  being  so,  the  effect  of  the  resolution  is 
to  hang  up  the  realisation  of  the  estate  for  twelve  months,  when 
the  trustee  has  again  to  go  to  the  creditors  to  obtain  their  views 
as  to  the  realisation  of  this  estate. 

Now  the  undoubted  policy  of  the  Insolvency  Law  is  that  the 
assets  of  an  insolvent  estate  should  be  realised  without  any  un- 
necessary delay.  I  do  not  say  that  of  necessity  the  assets  should 
be  realised  at  once.  If  the  trustee  thinks  that  by  postponing  the 
realisation  for  a  reasonable  time  the  creditors  are  likely  to  profit, 
then  it  is  within  his  power  to  do  so ;  but  the  trustee  would  not 
be  jostified  in  postponing  the  realisation  for  so  long  a  period  as 
twelve  months  without  receiving  the  instructions  of  the  credi- 
tors to  that  effect.  And  even  when  a  resolution  is  passed  by  a 
majority  of  creditors  authorising  the  trustee  to  postpone  the 
realisation  of  the  assets  for  so  long  a  period  as  twelve  months,  it 
is  clear  that  any  creditor  who  holds  a  preference  over  any  portion 
of  immovable  property  who  is  prejudiced  by  any  such  resolution 
is  entitled  to  come  to  Court  under  sec.  93,  to  ask  the  Court  to 
set  aside  the  directions  given  by  the  majority  of  creditors. 

Now  I  am  clearly  of  opinion  that  the  applicants  in  this  case 
are  prejudiced  by  this  resolution,  which  was  passed  by  the  majority 
of  creditors.  They  are  the  bondholders  for  an  amount  of  over 
£15,000,  and  as  the  property,  as  far  as  I  can  see,  is  not  likely  to 
realise  anything  like  the  sum  of  £15,000,  any  undue  delay  in  the 
realisation  of  the  assets  must  necessarily  be  to  the  prejudice  of 
the  bondholders.  They  have  received  no  interest  from  the  time 
the  bond  was  passed ;  the  interest  is  only  accumulating,  and  the 
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longer  the  realisation  of  the  asset  is  postponed  the  greater  is  the 
aocumulation  of  interest  and  the  greater  the  injury  to  the  just 
rights  of  the  bondholders.  If  there  was  any  guarantee  of  any 
kind,  satisfying  me  that  there  was  any  likelihood  of  the  property 
realising  £20,000,  then  of  course  there  would  be  strong  force  in  Mr. 
de  WaaVs  argument,  that  the  Court  should  not  interfere  with  the 
resolution  which  was  passed  by  a  majority  of  the  creditors.  But 
in  the  absence  of  any  guarantee  that  the  property  is  likely  to 
realise  that  amount,  I  am  of  opinion  that  the  passing  of  that 
resolution  did  injure  the  just  rights  of  the  applicants,  the  bond- 
holders. That  being  so,  I  think  I  am  justified  in  making  an 
order  setting  aside  this  resolution  arrived  at  by  the  majority  of 
creditors. 

With  regard  to  the  further  part  of  the  prayer  asked  for  by 
the  applicants,  that  the  provisional  sale  of  the  23th  March  to  the 
bondholders  should  be  confirmed  by  the  Court,  I  am  not  disposed 
to  make  that  order,  because  I  have  very  grave  doubts  whether, 
under  sec.  93,  the  Court  has  the  power  to  make  an  order  of 
that  nature.  The  Court  has  the  power  under  that  section  to  set 
aside  the  directions  which  have  been  given  by  the  majority  of  the 
creditora,  but  I  do  not  think  that  under  that  section  the  Court 
has  any  power  to  make  any  order  upon  the  trustee  with  regard 
to  the  realisation  of  the  assets.  It  appears  to  me  that  if  the 
resolution  of  the  majority  of  the  creditors  is  ^t  aside  the  trustee 
is  no  longer  fettered  thereby.  Under  sea  93  the  trustee  has  to 
follow  the  directions  of  the  majority  of  the  creditors  attending 
the  meeting;  but  if  the  directions  are  set  aside,  then  in  my 
opinion  the  trustee,  being  no  longer  bound  by  them,  may  exer- 
cise his  own  discretion  in  the  matter,  unless  of  course  further 
directions  are  given. 

The  matter  must  be  left  to  the  discretion  of  the  trustee,  the 
resolution  is  set  aside,  and  he  must  deal  with  the  realisation  of 
this  property  at  his  discretion  as  he  thinks  best  in  the  interests 
of  the  creditors  of  the  estate.  Therefore  I  shall  make  no  order 
confirming  the  sale  which  has  taken  place.  It  is  for  the  trustee 
to  judge  whether  he  shall  accept  the  offer  of  the  bondholders  or 
whether  he  should  put  up  the  property  again  to  auction  in  the 
hopes  of  obtaining  a  higher  sum  Clian  was  obtained  previously. 


'The  order  will  simply  be  that  the  resolution  of  creditors  of 
the  nth  April  be  set  aside.    As  to  the  costs  of  the  application, 
Neumann  &•  Co.  appear  to  be  the  creditors  who  are  opposing  the 
/  setting  aside  of  the  resolution.    It  was  a  perfectly  proper  thing 

for  the  applicants  to  come  to  Court  and  ask  that  the  resolution 
be  set  aside,  and  in  my  opinion  Neumann  &  Co.  should  pay  the 
/  costs  of  the  application,  and  the  costs  of  the  previous  application. 

Applicants'  Attorneys:  Macintosh  &  Kennertey ;  Attorneys 
for  Neumann  &  Co.  and  for  the  trustee :  Lun^iion  &  Nixon. 
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1905.    May  1.    Innes,  C.J.,  and  Solomon  and  Wessels,  J.J. 

Criminal  procedure. — Magistrate*8  oaurL — Appeal. — Immorality  Ordi- 
nance. — Contra/vetUion  of  aec.  20  (a)  qf  Ordinance  46  qf  1903. — 
Evidence. — Admieeion  qf  statement  made  by  complainant  to  third 
permm. — Bee  gestae. 

The  words  of  sec.  20  (a)  of  Ordinance  46  of  1903,  '<any  person  wiio 
entices  or  solicits  to  the  commission  of  an  immoral  act,'*  cover  acts 
of  solicitation  to  immorality  in  a  private  as  well  as  a  puhlic  place. 

The  accused  was  charged  with  soliciting  a  married  woman  to  the  com- 
mission of  an  immoral  act  in  contravention  of  the  statute,  and  tlie 
magistrate  admitted  as  evidence,  in  corroboration  of  the  woman's 
story,  a  complaint  made  by  her  to  her  husband  nearly  twenty-four 
hours  after  the  offence  took  place.  Held,  that  such  evidence  was 
wrongly  admitted,  and  the  conviction  must  be  set  aside. 

%.  V.  LiUyman  ([1896]  2  Q.B.  167)  and  Rex  v.  Osborne  ([1905] 
1  K.B.  551)  discussed. 

The  accused  was  charged  with  contravening  sec.  20  (a)  of 
Ordinance  46  of  1903,  in  that  "  by  words,  signs  and  conduct  he 
enticed  and  solicited  one  Catherine  Ling,  a  married  woman,  to 
the  commission  of  an  immoral  act." 
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The  complainant's  evidence  was  to  the  effect  that  accused 
came  to  her  house  for  the  purpose  of  collecting  money  due  on  an 
account.  He  asked  if  he  might  speak  to  her  privately,  and  then 
made  suggestions  and  used  language  which  could  only  be  con- 
strued to  mean  that  he  wished  to  have  sexual  intercourse  with 
her.  During  this  conversation  accused  was  "  all  the  time  ringing 
a  coin  in  his  hand."  Mrs.  Ling  refused  to  listen  to  the  accused, 
and  he  went  away.  She  made  no  complaint  to  any  one  until 
the  following  morning,  when  she  told  her  husband  of  what  had 
occurred. 

The  two  points  raised  on  appeal  were : — 

(1)  Assuming  the  facts  as  above  stated  to  be  true,  did  they 

constitute  a  contravention  of  the  section. 

(2)  Was  the  husband's  evidence  of  Ins  wife's  complaint, 

made  the  day  after  the  occurrence,  admissible  in  cor- 
roboration of  her  statement. 

Eanelen,  for  the  appellant:  The  statute  regarded  as  a  whole 
applies  only  to  acts  of  public  immorality.  It  was  passed  for  the 
purpose  of  suppressing  prostitution  and  the  more  flagrant  acts  of 
immorality.  If  the  wording  of  this  statute  is  carried  into  full 
effect,  then  any  person  who,  not  living  in  the  bonds  of  matrimony, 
commits  an  act  of  sexual  intercourse  is  liable  to  imprisonment  for 
two  years. 

The  court  should  not  have  admitted  the  -husband  s  evidence. 
On  general  principles  it  is  hearsay  evidence,  and  therefore  inad- 
missible ;  but  in  cases  of  rape  and  sexual  offences  generally  the 
complaint  of  the  injured  party  made  immediately  after  the  assault 
to  some  third  party  is  admissible.  On  this  point  see  Stephen's 
Law  ofEindence,  5th.  ed.,  note  v,  p.  166;  Reg,  v.  LUlyman  ([1896] 
2  Q.B.  167);  Rex  v.  Osborne  ([1905]  1  K.B.  551).  But  the  rule 
laid  down  in  these  English  cases  goes  too  far,  and  should  not  be 
extended  to  such  a  peculiar  statutory  offence  as  the  present  one. 
In  any  case,  the  complaint  was  not  made  within  such  reasonable 
time  after  the  offence  as  to  permit  of  its  admission  as  evidence; 
see  R.  v.  Ingrey  (M.C.  vol.  5,  31);  i?.  v.  Rush  (M.C.  vol.  1,  324). 

Mattlteive,  for  the  Crown:  The  facts  of  this  case  constitute 
an  offence  under  the  section  of  the  statute  charged.     There  i^ 
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noihing  in  the  statute  to  show  that  the  wording  of  sec.  20  (a) 
refers  merely  to  public  places  or  to  acts  of  public  immorality. 
On  the  question  of  the  admissibility  of  the  husband's  evidence, 

the  case  stands  or  falls  by  the  English  decisions.    The  case  of 

Rex  V.  (kbome  covers  the  present  case. 

Easden,  in  reply. 

Inkes,  CJ.  :  Sub-sec.  <a)  of  sec.  20  of  Ordinance  46  of  1903 
provides  that  "  any  person  who  entices  or  solicits  to  ...  or  who 
knowingly  aids  or  facilitates  the  commission  of  an  immoral  act 
shall  be  liable  to  imprisonment  with  hard  labour  for  two  years." 
The  words  used  in  this  case  did  amomit  to  an  invitation  to  the 
commission  of  an  immoral  act,  and  there  was  an  offer  of  reward  in 
return.    The  question  is  whether  the  section  applies.    The  words 
were  used  by  the  accused  to  the  complainant,  not  in  any  public 
place,  but  in  her  own  private  house.     Now  the  section  is  very 
wide.    "  Any  person  "  includes  a  man  as  well  as  a  woman.    But 
it  is  argued  by  Mr.  Esaden  that  the  section  was  only  intended  to 
apply,  if  one  reads  the  statute  as  a  whole,  to  cases  where  the 
enticement  or  the  solicitation  occurred  in  jBk  public  place.    What 
are  the  objecte  of  the  Ordinance  ?     It  aims  partly  at  the  protec- 
tion of  women  and  partly  at  the  suppression  of  various  kinds  of 
sexual  immorality.    It  may  well  be  that  when  it  was  passed  the 
extent  to  which  this  sub-section  went  was  not  fully  realised ;  but 
reading  the  sub-section  itself,  I  can  find  no  ground  for  holding 
that  it  was  intended  to  apply  only  to  acto  committed  in  a  public 
place.    If  that  had  been  the  idea  I  cannot  but  think  that  plainer 
words  would  have  been  used  to  give  effect  to  that  intention. 
There  is  no  reference  to  a  public  place  in  this  sub-section ;  and  if 
we  look  at  the  remainder  of  the  statute  we  find  that  it  deals 
with  many  offences  which  may  be  committed  in  private  as  well 
ss  in  public  places.    The  word  "  solicit "  means  to  ask  earnestly ; 
Mxd  anybody  who  solicits  by  words  or  in  any  other  way  to  the 
commiflBion  of  immoral  acte  would  seem  to  come  under  the  terms 
of  this  section.    Taking  the  facts  as  found  by  the  magistrate,  it 
18  dear  that  the  accused  did  solicit  by  words  to  the  commission 
of  an  immoral  act ;  therefore  I  think  that  he  would  be  liable  to 
the  penalties  provided  by  the  sub-section.    It  is  not  necessary  to 

T.P.    OS— 9 
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consider  to  what  further  lengths  the  right  construction  of  the 
words  of  the  sub-section  might  lead.  It  may  be  that  any  person 
who  lives  on  terms  of  sexual  relationship  with  another  outside 
the  bonds  of  marriage,  no  matter  under  what  circumstances,  is 
guilty  of  a  crime.  It  is  not  necessary  to  decide  that ;  the  section 
certainly  is  one  which  for  width  of  scope  and  drasticness  in  its 
terms  goes  beyond  anything  that  one  is  aware  of  in  any  other 
legislation.  But  we  have  nothing  to  do  with  the  policy  of  the 
Ordinance ;  we  have  only  to  construe  it,  and  to  give  effect  to  its 
provisions  when  cases  are  brought  before  us  under  it.  And  the 
words  alleged  in  this  instance,  if  they  were  used  at  all,  certainly 
are  covered  by  the  statute. 

The  second  point — ^the  more  important  one  of  the  twa— is 
whether  the  statement  of  the  complainant  to  her  husband  was 
rightly  admitted  in  evidence.  The  offence  took  place  during  the 
day.  Her  husband  came  home  in  the  evening,  and  she  only  com- 
plained to  him  on  the  following  day.  The  reason  she  gave  for  the 
delay  was  that  he  was  suffering  from  the  effects  of  liquor ;  that 
he  slept  off  his  liquor,  and  that  she  did  not  tell  him  until  next 
morning  when  he  was  sober.  Her  husband  went  into  the  box 
and  deposed  that  she  had  on  the  morning  after  the  alleged 
offence  substantially  related  to  him  the  stoiy  which  she  told  to 
the  magistrate  at  the  trial.  The  magistrate  admitted  the  hus- 
band's evidence  on  the  strength  of  a  passage  in  Stephens'  Digest, 
which  says:  "The  conduct  of  the  person  against  whom  the 
offence  is  said  to  have  been  committed,  and  in  particular  the 
fact  that  he  made  a  complaint  soon  after  the  offence  to  persons 
to  whom  he  would  naturally  complain,  are  deemed  to  be  relevant; 
but  the  terms  of  the  complaint  itself  seemed  to  be  deemed  to  be 
irrelevant."  Speaking  with  great  hesitation  in  view  of  tlie 
learning  and  accuracy  which  distinguish  this  work,  I  still  feel 
that  the  passage  which  I  have  read  states  the  rule  very  broadly 
— indeed  somewhat  too  broadly.  Because,  as  stated,  it  would 
apply  to  any  offence ;  not  only  to  assaults  on  women,  but  to  any 
offence  against  any  person.  It  is  significant,  however,  to  note 
that  the  illustration  given  in  tlie  book  of  the  application  of  this 
doctrine  so  generally  laid  down  is  one  which  refers  to  a  charge 
of  attempting  to  ravish  a  woman. 
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Under  these  circumstances  it  may  be  as  well  to  ezaimine 
the  origin  of  the  rule.  It  is  certainly  an  exception  to  the 
general  rule,  which  excludes  hearsay  evidence ;  and  it  is  not  an 
exception  introduced  by  statute.  It  arises  from  old-established 
cnistom  and  practice  in  England.  That  custom  appears  to 
have  originated  from  the  old  English  rule  that  where  a  woman 
wished  to  lay  a  complaint  of  rape  it  was  necessary  that  she 
must  have  raised  the  hue  and  cry  within  a  reasonable  time 
after  the  alleged  offence.  She  was  to  raise  the  alarm  and  to 
exhibit  the  marks  of  violence  and  injury  to  her  person  or  her 
clothing  to  those  to  whom  she  would  naturally  be  expected  to 
exhibit  them  under  the  circumstances.  Unless  she  did  that  she 
could  have  no  redress  on  a  charge  of  rape.  There  was  a  certain 
substratum  of  common  sense  underlying  the  rule,  because  the 
charge  of  rape  is  very  easily  made  and  is  very  difficult  to  dis- 
prove. But  the  doctrine  was  gradually  extended  beyond  cases 
of  rape  to  other  cases  of  physical  assault  upon  the  chastity  of 
women,  such  as,  for  -instance,  indecent  assault.  Two  decisions 
have  been  quoted :  first,  the  case  of  Lilly  man.  There  the  accused 
was  charged  with  indecent  assault  and  the  complainant's  state- 
ment (not  only  the  fact  that  she  made  the  statement  within  a 
reasonable  time,  but  the  particulars  of  it)  was  admitted  in 
evidence,  on  the  ground  that  its  terms  negatived  any  consent 
on  the  part  of  the  woman.  It  is  true  tliat  words  were  used  in 
that  case  tending  to  indicate  that  the  evidence  was  admitted 
because  it  was  consistent  with  the  story  told  in  the  box.  But 
the  main  and  real  reason  for  its  admission  was  that  it  negatived 
any  idea  that  there  was  consent  on  the  part  of  the  woman  who 
was  alleged  to  have  been  indecently  assaulted.  If  the  law  only 
stood  where  it  did  when  LiUyman^s  case  was  heard,  the  doctrine 
would  be  perfectly  clear.  The  admission  of  such  statements 
would  be  confined  to  cases  where  the  state  of  mind  of  the  woman 
assaulted  was  a  relevant  fact  to  be  inquired  into.  But  there  has 
been  a  subsequent  decision.  In  February  last  a  case  came  before 
the  Court  of  Crown  Cases  Reserved — Rex  v.  Ofhome — which 
went  farther  than  Lilly  man's  case.  There  the  accused  was 
charged  with  an  indecent  assault  upon  a  little  girl  under  the 
age  of  tliirteen.    That  was  a  statutory  offence,  and  with  regard 
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to  the  guilt  of  the  aoeuaed  the  qaestion  whether  the  girl  oonaented 
or  not  was  quite  immaterial,  provided  only  she  were  under  the 
age  of  thirteen.  The  statement  of  the  girl  assaulted  was  ad- 
mitted. The  court  considered  it  should  be  admitted  as  being 
corroborative  of  her  statement  in  the  box — in  other  words,  as 
bearing  upon  the  truth  or  otherwise  of  her  story.  That  is 
going  very  far.  But,  after  stating  the  law  in  general  terras,  the 
court  seems  to  have  been  impressed  with  the  danger  which  might 
be  caused  by  extending  the  doctrine  too  widely.  And  it  pro- 
ceeded to  guard  itself  as  follows :  "  We  are  at  the  same  time  not 
insensible  of  the  great  importance  of  carefully  observing  the 
proper  limits  within  which  sudi  evidence  shall  be  used.  It  is 
only  to  cases  of  this  kind  that  the  authorities  on  which  our 
judgment  rests  apply,  and  our  judgment  also  is  to  them 
restricted." 

Now,  what  did  the  court  mean  by  "cases  of  this  kind"? 
Gearly  they  meant  cases  of  the  same  kind  as  Reg.  v.  LiUyman 
and  Bex  v.  Oebome  cases  of  physical  assault  on  women.  As  we 
have  seen,  the  doctrine  originally  sprang  from  a  rule  which  bad 
reference  only  to  charges  of  rape.  An  assault  on  a  woman  with 
intent  or  with  indecency  has  this  in  common  with  rape,  that  it  is 
a  physical  attempt  upon  the  chastity  of  the  woman.  There  is 
reason,  therefore,  in  extending  the  rule  to  such  cases ;  but  the 
Court  of  Crown  Cases  Reserved  was  careful  to  indicate  that  it 
should  not  be  extended  beyond  them.  We  are  now  asked  to 
apply  it  to  a  case  where  the  charge  does  not  involve  physical 
violence  at  all ;  where  there  are  no  means  whatever  of  testing 
the  accuracy  of  the  woman's  statement  by  any  marks  or  in- 
dications about  her  dress  or  person ;  where  the  charge  is  one  of 
using  language  which  in  most  instances  would  only  be  employed 
in  the  presence  of  the  woman  alone ;  and  we  are  asked  to  say 
that  her  statement  some  time  afterwards  should  be  used  in 
corroboration  of  her  accuracy  in  laying  the  original  charge.  I 
think  to  extend  the  doctrine  in  that  way  would  be  extremely 
dangeroua  I  am  not  saying  that  such  offences  should  not  be 
punished.  But  there  is  no  class  of  case  in  which  the  law  could 
be  80  easily  abused  as  charges  laid  under  this  section.  I  think 
that  should  make  us  pause  before  we  extend  the  doctrine  which 


GUTTENBEBG  v..  REX.  313 

hia  bem  applied  by  the  courts  in  England  in  the  oonne  of 
inquiries  having  reference  to  physical  assanlt  upon  women  so  as 
to  cover  cases  where  there  is  no  physical  assault  at  all  For 
these  reasons  I  think  the  magistrate  ought  not  to  have  admitted 
the  evidence.  If  he  wrongfully  admitted  it,  the  only  point 
remaining  is  whether  the  prisoner  was  prejudiced  thereby. 
There  can  be  no  doubt  whatever  that  he  was.  The  magistrate's 
reasons  are  clear  upon  that  question.  That  being  so,  the  appeal 
most  be  allowed  and  the  conviction  set  aside. 

Solomon,  J. :  I  am  of  the  same  opinion.    I  wish  I  were  able 
to  take  the  view  of  the  construction  of  this  section  which  has 
been  urged  upon  us  by  Mr.  Esaden.    He  asks  us  to  limit  the 
words  of  the  section  to  cases  were  the  actual  soliciting  has  been 
done  in  puUic.    But  it  is  impossible  for  me  to  take  that  view, 
because  the  words  of  the  section  are  so  extremely  clear,  and  I 
think  we  would  be  going  beyond  the  words  of  the  section  if  we 
placed  any  such  limitation  upon  ii    Any  person  who  entices  or 
sdieits  the  commission  of  immoral  acts  is  guilty  of  an  offence 
under  this  sub.-sec.  (a).    There  is  nothing  there  about  the  solicit- 
ing being  done  in  a  puUic  place,  and  I  cannot  help  thinking  that 
if  the  legislature  intended  to  limit  it  to  acts  of  that  nature  words 
would  have  been  inserted  showing  what  the  intention  of  the 
legislature  was.    Then  if  we  look  at  the  next  sub-section  we  find 
the  words  ''public  acts"  are  clearly  set  out  in  that  section, 
showing  that  it  was  not  the  intention  of  the  legislature  in  the 
sab-seetion  under  consideration  to  prohibit  only  public  soliciting, 
bat  generally  to  prohibit  any  enticing  or  soliciting  to  the  com- 
mission of  an  immoral  offence.    I  think,  therefore,  that  we  must 
place  upon  the  section  the  simple  meaning  of  the  words  used.    I 
regret  that  we  have  to  come  to  that  conclusion,  because  the 
result  seems  to  be  a  very  startling  one,  that  any  man  who 
solicits  a  woman  to  have  connection  with  him  or  any  woman 
who  solicits  a  man  is  guilty  of  a  criminal  offence  for  which  he  or 
she  may  be  punished  with  imprisonment  for  a  term  of  two  years. 
Koi  only  so,  but  the  latter  part  of  the  section  seems  to  me  to 
lead  to  the  conclusion — ^it  is  not  necessary  to  express  a  definite 
o|imon  now — ^that  any  man  or  woman  who  has  connection  with 
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another  is  guilty  of  a  criminal  offence  for  which  he  or  she  is 
liable  to  be  imprisoned  with  hard  labour  for  two  years.  The 
effect  of  the  section  seems  to  me  to  convert  what  are  usually 
looked  upon  as  immoral  acts  into  acts  of  a  criminal  nature  which 
render  the  person  guilty  of  them  liable  to  puniishment  of  this 
nature.  Whether  the  legislature  fully  realised  what  they  were 
doing  I  very  much  doubt.  If  they  did,  in  my  opinion  legislation 
of  that  nature  is  extremely  unwise  legislation,  and  personally  I 
hope  that  some  attempt  will  be  made  to  introduce  some  amend- 
ment into  this  Law. 

The  question  here  is  whether  the  prisoner  was  guilty  of 
soliciting  to  the  commission  of  an  immoral  offence.  Upon  that 
part  of  the  case  the  point  taken  by  Mr.  Eaaden  is  that  evidence 
was  admitted  which  was  not  legally  admissible,  inasmuch  as  the 
husband  was  called  to  give  evidence  as  to  the  statement  made  by 
his  wife  to  him  the  morning  after  the  alleged  commission  of  the 
offence.  Now  it  is  quite  clear  that  the  statement  made  -by  the 
wife  to  the  husband  subsequently  was  what  is  usually  called 
hearsay  evidence — evidence  which  as  a  rule  is  not  admissible  in  a 
court  of  justice ;  but  the  point  taken  by  the  Crown  is  that  this  is 
one  of  the  exceptions  to  the  general  rule,  the  exception  being  that 
in  cases  of  a  certain  nature  a  complaint  made  by  the  complainant 
to  some  person  to  whom  he  or  she  would  naturally  complain  is 
admissible  in  evidence.  Now  there  is  every  excuse  for  the 
magistrate  admitting  this  evidence,  because  he  was  entirely 
guided  by  the  law  as  laid  down  by  Stephen  in  his  Digest  of  the 
Law  of  Evidence.  If  the  law  is  rightly  stated  there,  then  the 
magistrate  was  perfectly  right  in  admitting  the  evidence ;  but  I 
am  not  expressing  only  my  own  opinion  when  I  say  that  I  do 
not  think  that  Stephen  has  laid  down  the  law  correctly  in  the 
passage  referred  to.  This  subject  was  discussed  in  the  cases  of 
Reg.  V.  LiUyinan  and  Rex  v.  Osborne,  and  in  these  cases  the 
Court  for  Crown  Cases  Reserved  has  expressly  laid  down  a  rule 
which  is  inconsistent  with  the  rule  laid  down  by  Stephen  in  his 
Digest  In  these  cases  the  court  held  that  such  evidence  is 
admissible  only  in  certain  cases,  viz.,  where  the  charge,  is  one  of 
rape  or  of  indecent  assault  or  of  a  similar  nature  to  these  crimes. 
These  cases  have  now  settled  the  question  in  England,  and  it  is, 
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therefore,  clear  that  according  to  the  law  of  England  the  rule 
laid  down  by  Stephen  is  too  broadly  stated  in  this  passage  of  the 
Higed  which  was  relied  upon  by  the  magistrate.  It  may  well  be 
ihfttupoD  principle  there  is  no  reason  why  complaints  should  not 
be  admitted  in  other  cases.  There  is  a  good  deal  to  be  said  in 
favour  of  allowing  such  evidence  to  be  given  in  cases  other  than 
those  of  rape  and  of  indecent  assault.  The  fact,  however,  re- 
Txam  that  the  rule  is  limited  as  laid  down  in  the  two  cases 
I  have  mentioned  to  charges  of  rape,  indecent  assault,  and 
charges  of  a  similar  nature.  The  reason  for  the  rule  is  an  his- 
torical one,  as  is  clearly  shown  in .  the  judgment  in  the  case  Rex 

The  admissibility  of  evidence  of  complaints  being,  therefore, 
ihos  limited,  the  only  question  which  remains  to  be  considered  is 
whether  this  charge  is  a  charge  of  a  similar  nature  to  a  charge  of 
rape  or  a  charge  of  indecent  assault.  Now  it  appears  to  me  that 
they  differ  most  essentially.  The  very  essence  of  the  charge  of 
npe  or  indecent  assault  is  the  commission  of  an  assault,  violence 
done  to  the  person  of  another,  whereas  a  charge  under  sec.  20  of 
this  Ordinance  does  not  contain  the  element  of  assault  or  violence 
At  all  The  mere  soliciting  of  a  person  to  do  an  act  of  an  immoral 
nature  constitutes  the  offence,  and  the  word  "  solicit  *'  entirely 
excludes  the  idea  of  violence  or  assault.  Consequently  it  appears 
to  me  that  the  offence  in  question  is  of  an  entirely  different 
nature  from  a  charge  of  rape  or  indecent  assault.  In  my  opinion, 
therefore,  the  evidence  was  wrongly  admitted,  and  as  the  prisoner 
was  undoubtedly  prejudiced  by  the  admission  of  that  evidence  I 
flgroe  that  the  appeal  should  be  allowed. 

Vessels,  J.,  concurred. 

Appellant's  Attorneys :  Wagner  &  Klagahmn. 
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SOLOMON  V.  REX. 
1905.   May  1.    Innss,  C.J.,  and  Solomon  and  Wessels,  JJ. 

Criminal  procedure. — lAeeneee  {other  than  liquor). — Hawker. — Travel' 
ling  trader. — Strtieture  on  toheeU. — Law  17  <2/'1899,  eee,  7. 

The  holder  of  a  hawker's  license  carried  on  business  as  a  general  dealer 
in  a  structure  on  wheels  which  had  remained  in  one  spot  for  a 
period  of  seven  months.  He  had  applied  for,  but  had  not  obtained, 
a  travelling  trader's-  license.  Held^  on  appeal,  that  the  hawker's 
license  did  not  protect  him,  and  that  he  was  rightly  convicted  of 
trading  as  a  geiiepil  dealer  without  possessing  the  necessary  license 
entitling  him  to  do  so. 

Appeal  from  the  Assistant  Resident  Magistrate  of  Krugcrs- 
dorp. 

The  appellant  was  charged  with  contravention  of  see.  7  of 
Law  17  of  1899,  in  that  he  wrongfully  and  unlawfully  carried  on 
business  of  dealer  (storekeeper)  specified  in  sec  7  of  the  said  Law 
without  being  provided  with  a  license  entitling  him  to  do  so.  It 
appeared  that  he  carried  on  his  business  in  a  structure  on  wheels 
which  had  been  stationary  for  about  seven  months.  He  was 
the  holder  of  a  hawker's  license,  but  not  of  a  travelling  trader's 
license,  although  he  had  made  application  for  one.  He  was  con- 
victed and  sentenced,  and  against  this  conviction  he  appealed  on 
the  following  grounds  inter  alia :  (a)  That  there  was  no  evidence 
that  he  did  exercise  or  carry  on  the  business  of  dealer ;  (b)  that 
he  was  in  possession  of  a  hawker's  license,  and  was  trading  as 
such ;  (c)  that  he  was  lawfully  entitled  to  carry  on  business  as  a 
travelling  trader  at  the  place  in  question. 

Manfred  Nathan,  for  the  appellant:  There  was  no  evidence 
to  show  that  the  structure  was  a  shop  or  that  the  appellant  was 
carrying  on  business  as  a  dealer ;  more  than  one  article  must  be 
sold,  and  there  must  be  more  than  one  transaction;  see  Hex  v. 
Little  (1  Burr.  609).  The  appellant  was  entitled  to  trade  in  the 
way  he  did  under  his  hawker's  license;  see  Maneon  v.  Hope 
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(SI  LJ.,  M.C.  lOlX  The  Biructare  has  not  always  remained  in 
the  same  spot ;  he  was  a  hawker,  and  not  a  general  dealer. 

[Inmb,  C. J. :  What  is  the  difference  between  a  hawker  and  a 
travelling  trader  ?] 

I  sabmit  that  there  is  no  difference;  see  Reg.  v.  de  Klerk 
(10  C.T.R.  788);  Perlmuin  v.  Rex  ([1904]  T.S,  391X 

Matihewe,  for  the  Crown,  was  not  called  upon. 

iNKfti,  C J. :  The  accused  was  charged  with  the  contravention 
o(  Law  17  of  1899  by  carrying  on  business  as  a  storekeeper  or 
fEeneral  dealer  without  the  necessary  license.  The  first  point 
raised  is  that  there  is  no  proof  that  he  was  carrying  on  business 
as  a  general  dealer  or  storekeeper;  and  we  must  ascertain 
whether  there  is  evidence  on  the  record  to  justify  the  magistrate 
finding  that  he  was.  He  occupied  a  wooden  structure  about  15  ft. 
by  8  ft  True,  it  was  on  wheels ;  but  it  had  stood  on  the  same 
apot  for  about  seven  months,  and  the  wheels  were  embedded 
aaven  inches  in  the  ground.  In  it  he  had  a  counter  and  an 
aaaialant  The  witnesses  called  it  a  store ;  they  were  not  cross- 
examined,  -but  it  is  dear  that  they  meant  it  contained  goods  for 
Bale  in  the  ordinary  way.  One  of  the  detectives  went  there  and 
was  served  by  the  shop-assistant  with  a  pair  of  socks.  It  appears 
to  me  that  the  evidence  was  sufficient  to  show  that  the  place  was 
one  where  goods  were  kept  for  sale.  I  think  the  magistrate  was 
justified  in  coming  to  the  conclusion  that  the  appellant  kept  a 
shop  or  store;  and  the  mere  fact  that  it  was  on  wheels  did  not 
make  it  cease  to  be  a  shop.  Before  the  existence  of  wheels  below 
a  stmctare  can  convert  it  into  a  caravan,  there  must  be  evidence 
that  it  was  meant  to  be  a  vehicle.  There  is  no  such  evidence 
here.  On  the  contrary,  what  there  is  shows  that  there  was  no 
maehinery  available  for  moving  the  structure  about 
.,  The  accused  had  no  license  as  a  general  dealer  or  storekeeper ; 
bat  he  had  a  hawker's  license.  It  is  clear  that  the  fact  that  a 
man  has  a  hawker^s  license  does  not  justify  him  in  carrying  on 
bosmefls  in  a  shop.  A  hawker  is  not  a  man  who  keeps  a  shop. 
The  word  "  hawker  "  means  one  who  carries  about  wares  in  small 
qnantitiefl,  generally  oi  his  person.  It  has  no  application  to  a 
cafte  like  this.     Therefore  I  think  the  hawker's  license  did  -not 
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protect  the  accused.  It  is  said  he  was  a  travelling  trader.  We 
are  not  asked  to  define  the  distinction  between  travelling  trader 
and  hawker ;  but  there  is  some  distinction  as  appears  from  the 
words  of  the  Act.  And'  as  a  fact  the  appellant  applied  for  two 
licenses,  one  as  a  travelling  trader  and  another  as  a  hawker. 
The  revenue  officer  told  him  he  could  not  obtain  a  travelling 
trader  s  license  except  subject  to  the  provisions  of  Ordinance  41 
of  1904.  He  contends  that  that  revenue  officer  was  wrong.  If 
he  thought  so,  his  course  was  to  apply  to  the  Court  to  compel 
the  issue  of  the  license.  In  ray  opinion  the  officer  w^^  right  in 
refusing  to  issue  it,  except  subject  to  the  terms  of  sec.  31  of  the 
said  Ordinance,  which  says : — 

Notwithstanding  anything  contained  in  Law  17  of  1899  or  in  sub- 
see.  3  of  sec.  72  of  the  principal  Ordinance  contained,  no  license  to 
carry  on  the  business  of  a  travelling  trader  issued  after  the  taking  effect 
of  this  Ordinance  shall  entitle  the  holder  thereof  to  sell,  offer  or  expose 
for  sale  within  any  municipality  any  goods,  wares  or  merchandise. 

If  the  license  had  been  given  him  by  the  revenue  officer  it 
would  have  been  issued  after  the  taking  effect  of  the  Ordinance. 
There  is  no  vested  interest  in  a  license  of  this  nature.  That 
being  so,  I  think  the  person  issuing  it  was  entitled  to  stamp  on 
it  words  showing  the  legal  scope  of  the  license.  The  accused 
would  not  have  it  under  those  circumstances,  but  preferred  to  go 
on  trading  without  a  license.  In  my  opinion  the  appeal  must  be 
dismissed. 

Solomon  and  Wessels,  J.J.,  concurred. 
Appellant's  Attorney :  0.  F.  Mynhardt. 
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KING. 

1906.    May  4.    Innes,  C.J.,  and  Solomon,  J. 

MaliciouB  prosecvUicn. — Evidence, — AUomey  and  etiefU, — Privileged 
eommunicaiian. 

H  had  been  criminally  proflecuted  for  theft  bn  affidavits  made  by  the 
defendants.  Prior  to  making  them  the  defendants  had  taken  legal 
opinion  as  to  whether  oertam  acts  on  the  part  of  H  did  constitute 
the  crime  of  theft  ffddy  that  evidence  was  admissible  as  to  what 
took  place  between  the  defendants  and  their  solicitor  as  bearing  on 
the  question  of  malice  and  reasonable  and  probable  cause. 

The  plaintiff  claimed  damages  for  malicious  prosecution.  He 
alleged  that  upon  affidavits  made  by  the  defendants  he  had  been 
arrested  and  charged  with  theft  and  subsequently  acquitted.  He 
alleged  malice  and  want  of  reasonable  and  probable  cause. 

WiUiaTOson,  for  the  defendants,  proposed  to  lead  evidence  as 
to  the  details  of  a  conversation  that  had  taken  place  between  the 
defendants  and  their  solicitor. 

Qregoroweki,  for  the  plaintiff,  objected. 

WiUAdmwm  referred  to  Spiegd  v.  MUler  (1  S.C.  264)  and 
AihraUk  v.  Ntnih  Eastern  Railway  Co.  (ll  Q.B.D.  79).  In  an 
action  for  malicious  prosecution  it  is  necessary  to  prove  both 
malice  and  want  of  reasonable  and  probable  cause.  The  fact 
that  the  defendants  obtained  the  best  legal  advice  at  their  com- 
mand was  clearly  admissible  as  tending  to  show  that  they  had 
not  been  actuated  by  unworthy  or  malicious  motives.  The 
defendants  had  not  acted  on  their  own  initiative,  and  the  con- 
versation between  the  attorney  and  clients,  which  resulted  in 
the  laying  of  a  criminal  charge  against  the  plaintiff,  was  strong 
evidence  to  establish  the  existence  of  reasonable  and  probable 
cause. 
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IxxES,  C.J.:  If  thia  evidence  is  to  be  excluded,  we  must 
distinguish  the  case  from  Arbrath  v.  North  Ecutem  Railway  Co., 
and  in  my  opinion  that  is  not  possible. 

The  real  point  in  issUe  is  the  state  of  mind  of  the  defendants 
at  the  time  when  the  charge  of  theft  was  laid.  Had  they 
reasonable  and  probable  ground  for  their  belief  that  Heiberg  had 
committed  theft,  and  were  they  actuated  by  malicious  motives  ? 
When  a  man  consults  his  legal  adviser  in  order  to  ascertain  his 
legal  position,  that  fact,  coupled  with  the  terms  of  the  advice 
given,  may  have  an  important  bearing  on  the  question  of  malice, 
and  (if  his  subsequent  action  is  in  pursuance  of  his  solicitor's 
advice)  on  the  further  question  of  the  existence  of  reasonable 
and  probable  cause. 

The  question  of  privilege  does  not  arise.  Both  client  and 
solicitor  are  desirous  of  disclosing  what  took  place.  The  conver- 
sation will  throw  light  upon  the  defendants*  grounds  of  belief 
and  their  wishes  for  the  prosecution.  The  evidence  must  be 
admitted. 

SoLOMOX,  J.:  I  concur.  In  the  case  of  Arbrath  v.  North 
Eastern  Railrvay  Co.  similar  evidence  was  admitted  as  a  matter 
of  course,    }ts  admissibility  was  never  even  questioned. 

PUintifTs  Attorney:  C  F.  Beyers;  Defendants'  Attorneys: 
Macintosh  &  KenneHey, 


; 
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Ex  PARTE  ERAUSR 
1905.    May  &    Innis,  C.J.,  and  Solomon  and  Mason»  J  J. 

tieal  qfflmoe.^^0ih9r  qualyfioa^iom. 

X,  an  English  barriater,  an  advocate  of  the  Supreme  Court  of  the  Cape 
Colony  and  of  the  High  Court  of  the  late  South  African  Republic, 
was  oonTicted  in  Englond  of  an  attempt  to  solicit  to  commit  the 
orime  of  murder  in  respect  of  a  person  resident  in  the  l^ransvaal. 
At  the  time  of  his  oonyiction  K  was  a  burgher  of  the  late  South 
African  Republic  on  parole  in  England,  and  the  person  whose 
murder  was  contemplated  was  a  British  subject  in  the  Trans- 
vaal. As  a  consequence  of  his  conviction  K  was  disbarred  by  the 
Bendiers  of  his  Inn  in  England.  On  his  return  to  South  Africa 
after  the  ei^piration  of  his  sentence  he  resumed  practice  as  an 
advocate  in  the  Supreme  Court  of  the  Cape  Colony,  no  objection 
being  taken.  He  now  applied  for  admission  as  an  advocate  of  the 
Supreme  Court  of  the  Transvaal  on  the  ground  that  he  was  an 
advocate  of  the  High  Court  of  the  late  South  African  Republic 
and  also  a  practising  advocate  in  the  Supreme  Court  of  the  Cape 
Cdony,  and  that  he  had  never  been  disbarred  in  either  of  those 
'  courts.  Bdd,  that  the  mere  fact  of  a  criminal  conviction  did  not 
^  ip§o/€tcio  disqualify  from  admission  to  the  Bar  or  the  Side-Bar. 

Heidi  further,  {hat -the  offence  being  political  in  its  Mature,  and  not 
being  committed  with  any  idea  of  personal  gain  or  revenge,  the 
Court  in  the  exercise  of  its  discretion  would  admit  the  applicant. 

Application  for  admission  as  an  advocate.    The  facts  appear 
f uUy  from  the  judgments. 

JEssefen,  for  the  applicant:  The  Court  has  an  absolute  dis- 
cretion to  admit  the  applicant  or  not ;  see  Zeiler  v.  Ineorporated 
Law  Soeiety  ([]JM)2]  T.S.  24).    The  verdict  of  the  j[ury  is  not 
necessarily  Unding,  as  the  Court  may  refuse  to  admit  or  may 
strike  off  the  roll  the  name  of  a  person  whom  the  jury  have 
acquitted;  see  Inoarporaied  Law  Society  v.  Zeiler  <Hertn>g, 
p.  )97).    The  offence  pf  which  the  applicant  was  convicted  is 
of  a  political  nature,  and  the  applicant  was  not  moved  by  any 
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idea  of  personal  gain  or  revenge.    The  applicant  is  a  fifc  and 
proper  person  to  be  admitted  as  an  advocate  of  this  Court. 

Innes,  C.J. :  The  petitioner  possesses  two  qualiAcations  entit- 
ling hiin,  in  the  absence  of  special  circumstances,  to  admismon  as 
an  advocate  of  this  Court.  The  one  is  that  his  name  stands  on 
the  list  of  advocates  of  the  late  High  Court,  and  the  other  is 
that  he  is  at  the  present  time  practising  at  the  Bar  of  the 
Supreme  Court  of  the  Cape  Colony.  Primd  facie,  therefore,  he 
is  entitled  to  be  admitted  unless  some  special  disqualification  can 
be  shown  to  exist,  or  there  is  some  special  reason  why  this 
Court,  in  the  exercise  of  its  discretion,  should  not  consider  him 
a  proper  person  to  be  placed  on  the  roll  of  its  practitioners. 
When  the  matter  firdt  came  before  the  Court  the  papers  were 
referred  to  the  Attomey-Qeneral,  because  the  Court  felt  at  the 
time  that,  having  regard  to  the  circumstances  of  this  case,  some 
of  which  are  matters  of  historical  knowledge,  it  was  desirable  to 
have  the  application  argued,  so  that  all  considerations  wliich 
ought  to  affect  the  niind  of  the  Court  might  in  this  way  be 
placed  before  it.  The  matter  was  therefore  referred  to  the 
Attorney-General  as  the  head  of  the  Bar,  and  what  was  done 
appears  to  have  been  this :  A  resolution  of  the  Bar  Council  was 
taken,  which  advised  the  petitioner  to  hold  over  his  petition,  and 
meanwhile  to  make  application  to  the  Benchers  of  his  Inn  in 
England  to  be  reinstated — ^the  Bar  Council  at  the  same  time 
adopting  a  resolution,  which  they  intended  to  be  conveyed  to 
the  Benchers  of  the  Inn,  that  it  had  no  objection  to  offer  to  such 
reinstatement.  The  petitioner 'followed  the  course  indicated; 
went  to  England  and  set  forth  the  facts  of  his  petition  inr  a 
document  which  was  laid  before  the  Benchers.  He  was  not 
called  upon  to  appear  before  them;  but  they  considered  the 
whole  matter,  and  came  to  the  conclusion  that  his  petition 
should  be  refused.  He  now  applies  to  this  Court,  as  he  has  a 
perfect  right  to  do:  and  it  is  for  us  to  decide  whether,  under  the 
circumstances  which  the  papers  before  us  fully  set  out,  we  ought 
to  refuse  to  admit  him,  in  spite  of  the  fact  that  he  possesses  the 
qualifications  to  which  I  have  referred. 

Now,  the  Court  would  highly  value  any  expression  of  opinion 
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irom  the  members  of  the  profession^  and  especially  from  the  Bar 
Council,  and  we  regard  with  the  greatest  respect  and  deference 
any  decision  come  to  by  so  learned  and  honourable  a  body  as  the 
Benchers  of  the  Inn  of  which  the  petitioner  once  was  a  member. 
But  after  giving  due  weight  to  all  such  considerations,  the  matter 
still  remains  to  be  decided  upon  our  own  responsibility,  and 
according  to  our  own  judgment. 

Before  I  deal  with  the  facts,  I  should  like  to  make  clear  what 
to  my  mind  is  the  ground  upon  which  the  Court  refuses  to  place 
upon  the  roll  of  its  practitioners  persons  against  whose  names 
criminal  convictions  stand.    It  is'  not  because  a  criminal  convic- 
tion ipso  facto  disqualifies  a  man  from  admission  to  the  ranks  of  the 
Bar  or  the  Side-Bar.    I  need  not  refer  to  what  may  have  happened 
Vn  other  parts  of  South  Africa,  but  we  know  that  in  this  Court 
there  are  men  enrolled  in  the  ranks  of  the  Bar  and  the  Side-Bar, 
leading  members  of  the  profession,  worthily  occupying  the  posi- 
tion, against  whom  criminal  convictions  do  stand.    No  attempt 
was  made  to  remove  their  names,  nor.  was  objection  taken  to 
their  being  enrolled  anew  when  the  roll  of  this  Court  was  made 
op;  because  those  convictions  reflected  in  no  way  upon  the 
pergonal  honour  of  the  men  against  whom  they  stood.    There- 
fore it  is  not  the  bare  fact  of  conviction  that  disqualifies ;  nor 
is  it  a  desire  on  the  part  of  the  Court  again  to  mark  its  sense  of 
the  enormity  of  the  crime.     That  has  been  expiated  by  punish- 
ment, as  far  as  its  actual  commission  is  concerned.     The  real 
reason  is  this — ^that  in  most  cases  the  fact  of  the  criminal  con- 
viction shows  the  man  to  be  of  such  a  character  that  he  is  not 
worthy  to  be  admitted  to  the  ranks  of  an  honourable  profession. 
That  is  the  real  ground  upon  which  the  Court  acts  in  such  cases ; 
and  it  is  from  that  standpoint  in  my  opinion  that  we  should 
regard  the  facts  of  this  case. 

Dr.  Krause  was  convicted  of  an  attempt  to  incite  to  the  com- 
miasion  of  the  crime  of  murder.  I  am  not  going  to  exprews  any 
opinion  upon  the  facts  which  came  before  the  jury.  In  my 
opinion  there  was  evidence  upon  which  the  jury  could  convict ; 
and  this  application  must  be  regarded,  and  the  Conviction  must  be 
looked  at,  upon  the  ba/sis  that  the  verdict  of  the  jury  stands,  and 
that  upon  the  facts  they  were  justified  in  coming  to  that  Veidicf. 
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The  incitement  was  contained  in  certain  letters  addreoood  by  the 
petitioner  to  one  Broeksma,  at  the  time  resident  in  Johannesburg. 
And  the  person  against  whom  the  letters  were  directed  was  Mr. 
Douglas  Forster,  a  well-known  member  of  this  Bar  also  there 
resident.  It  appears  from  the  evidence,  which.  I  have  read,  that 
Forster  and  the  petitioner  were  not  friends— in  fact^  hardly 
acquaintances ;  they  seldom  met,  and  there  were  no  personal  rda- 
tiops  of  any  kind  between  them.  The  petitioner  was  in  England 
on  parole,  having  been  taken  prisoner  during  the  war,  and  having 
obtained  permission  to  go  to  that  country.  While  there  he 
asked  permission  to  return  to  South  Africa,  and  was  infonned 
that  permission  could  not  be  given. 

Mr.  Forster  had  recently  held  some  position  upon  the  staff  of 
the  Qeneral  Officer  Ck>mmanding,  and  he  was  also  the  corres- 
pondent of  a  well-known  English  paper.  He  held  strong  views 
upon  the  events  which  were  then  occurring,  and  he  did  not  acruple 
to  give  effect  to  those  views  in  his  capacity  as  newspaper  corres- 
pondent He  advocated  what  I  may  call  a  doctrine  of  ''thorough." 
He  meant  what  he  wrote,  and  it  was  to  the  effect  that,^  in  eoom- 
qiionce  of  incidents  which  he  said  had  taken  place,  the  war  should 
for  the  future  be  conducted  on  the  lines  that  all  members  of  the 
Republican  forces  in  the  field  shouM  be  treated  not  as  belliger- 
ents, but  as  bandits  and  robbers,  and  should,  if  captured,  be  shot 
The  articles  which  he  wrote  came  to  the  knowledge  of  the 
petitioner,  and  he  wrote  to  Broeksma  the  letters  which  were 
incorporated  in  the  indictment,  and  which  formed  the  bans  of 
the  charge  against  him.  Those  letteis  were  preceded  by  general 
instructions  to  Broeksma,  who  had  been  a  subordinate  oflicer  in 
the  petitioner's  department  during  the  time  he  was  First  Prose- 
cutor at  Johannesburg.  The  instructions  were  contained  in  a 
letter  which  Broeksma's  wife  received  while  he  was  in  prison 
awaiting  his  trial  by  court-martial,  and  the  substance  of  it  has 
been  set  out  by  her  in  an  affidavit  which  i^  among  the  papers. 
l*hat  affidavit  was  not  before  the  Benchers  of  the  Inn,  as  I  gather, 
when  they  decided  upon  the  petition.  The  letter  said,  **  I  enclose 
herewith  cutting  from  the  Poll  Mail  Oaaette,  being  a  letter 

written  by ,    You  know  the  man ;  it  is  your  duty  to  inform 

our  people  of  this,  so  that  they  can  deal  with  him  in  a  lawful 
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minner  and  either  shoot  him  or  otherwise  make  him  hannleee. 
He  is  ddng  the  cause  a  great  deal  of  harm,  and  is  nothing  less 
thsa  a  common  criminal  pahlidy  inciting  to  mnider." 

This  letter  of  instmetions  was  followed  np  by  two  other 

ktters,  which  were  incorporated  in  the  indictment,  and  which  I 

need  not  read.      They  amounted  to  this,  that  Broeksma  was 

•dvisod  and  nrged  to  carry  out  the  instmctidns,  and  to  see  that 

Mr.  Fonteoriu  some  lawful  manner  was  taken  and  shot  or  in 

some  other  way  rendered  harmless.    Those  are  the  letters  npon 

which  the  aocosed  waa  found  goilty.    As  I  have  said,  there  was 

evidence  ta  justify  the  jury  in  arriving  at  their  verdict,  and  the 

verdict  convicted  the  petitioner  of  a  very  serious  oflfonce,  which 

I  do  not  wish  by  any  reniarks  I  have  to  make  even  to'seem  to 

nunimise.      Not  only  was  the  offence  serious,  but  there  was 

present  an  dement  of  aggravation  arising  from  the  fact  that 

the  letters  were  written  against  'ik  member  of  the  Bar,  while  Dr. 

Knose  was  enjoying  the  hospitality  of  the  English  Bar,  for  he 

WIS  st  the  time  practising  in  London. .  And  I  take  a  mcHre  serious 

view  of  this  matter  than  I  would  if  the  petitioner  had  written 

these  letters  while  he  was  out  on  commando,  or  even  from  some 

neatoal  jdaoe  like  Delagoa  Bay,  America  or  Holland.    If  this 

indtement  had  been  given  out  of  private  spite,  or  to  further  the 

petitioner's  own  ends,  or  to  advance  his  interests  in  any  way,  I 

ahoold  not  have  listened  to  any  argument  which  said  that  it  did 

not  reflect  npon  his  moral  character.    But  the  view  which  I  take 

h  that  the  motive  with  whidi  the  letters  were  written  was  a 

politicsl  one;  that  Dr.  Krause  keenly  felt  tot  the  success  of  the 

eiiifle  for  which  he  had  fought,  and  in  defence  of  which  he  had 

been  taken  prisoner,  and  that  he  thought  that  the  policy  advo- 

Cited  by  Mr.  Forster  was  a  danger  to  the  success  of  that  cause.    I 

think  that  whatever  he  wrote,  wrong  though  it  may  have  been, 

WIS  written  under  the  influence  of.  that  motive. 

The  question  of  what  is  a  political  offence  has  on  more  than 
one  occasion  come  before  the  courts  in  England.  Extradition 
treaties  contain  a  clause  to  the  effect  that  there  shall  be  no  extra- 
dition for  a  political  offence;  and  on  more  than  one  occasion  on 
applications  for  extradition  the  courts  have  had  to  decide  whether 
er  not  the  ofiences  charged  were  political.    Definitions  have  ii{ 
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that  way  been  given  of  what  are  for  extradition  purposes 
political  offences.  I  may  refer  to  two  cases.  The  one  is 
King  v.  jDoHtioni  ([1891]  1  Q.B.  149).  The  facts  were  these :  a 
number  of  the  citizens  of  one  of  the  cantons  of  the  Swiss  Repub- 
lic, being  dissatisfied  with  the  administration  of  Qovernment, 
rose  against  the  Qovemment,  arrested  several  of  its  members, 
seized  the  arsenal,  from  which  they  provided  themselves  with 
arms ;  attacked,  broke  open,  and  took  forcible  possession  of  the 
municipal  palace;  disarmed  the  gendarmes,  imprisoned  some 
members  of  the  Qovemment,  and  established  a  provisional  Gov- 
ernment. On  entering  the  municipal  palace  the  prisoner,  who 
had  taken  an  active  part  in  the  disturbances  throughout,  shot 
with  a  revolver  and  killed  a  member  of  the  Governments  He 
escaped  to  England,  where  he  was  arrested  and  committed  for 
extradition  on  a  charge  of  murder.  On  a  motion  for  habeas 
corpus,  held  that  the  offence  which  the  prisoner  had  committed 
was  incidental  to  and  formed  a  part  of  political  disturbances,  and 
therefore  was  an  offence  of  a  political  character  within  the  mean- 
ing of  the  statute;  and  the  prisoner  could  not  be  surrendered, 
but  was  entitled  to  be  discharged  from  custody.  The  other  case 
is  that  of  In  re  Meanier  ([1894]  2  Q.B.  415).  There  the  prisoner 
was  committed  for  extradition  on  two  charges  of  committing 
anarchist  outrages.  Application  was  made  for  Jtdbeas  corpus, 
and  the  two  charges  were  included  in  one.  Held,  that  the  out- 
rage was  not  an  offence  of  a  political  character ;  for,  to  constitute 
a  political  offence,  there  must  be  two  or  more  parties  in  the  State 
each  seeking  to  impose  the  Goveiiiment  of  its  own  choice  on  the 
other,  which  was  not  the  case  with  regard  to  anarchist  crimes, 
and  therefore  the  prisoner  was  liable  to  extradition.  The  court 
held  that  anarchists  waged  war  against  society  in  general.  But 
if  there  had  been  two  parties  stioiggling,  and  if  an  act  which  was 
on  the  face  of  it  a  crime  had  been  committed,  being  incidental  to 
and  forming  part  of  the  struggle,  then  it  would  have  been  an 
offence  of  a  political  character. 

We  have  not  had  the  advantage  of  having  these  cases  dis- 
cussed, and  I  do  not  wish  to  say  whether  under  the  extradition 
law  this  would  be  an  offence  of  a  political  character,  in  the  sense 
in  which  those  words  ar^  used  in  the  statute.     I  need  not  decide 
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that;  because  whether  or  not  it  was  technically  a  crime  of  a 
political  character  within  the  meaning  of  the  statute,  it  was 
in  my  opinion  clearly  a  crime  of  which  the  motive  and  main- 
Bj^ring  was  political,  and  not  personal.  And  coming  as  I  do, 
ifter  careful  consideration  of  the  facts,  to  the  conclusion  that  the 
erime  was  political,  and  was  committed  by  the  petitioner  to  further 
the  cause  for  which  he  had  fought,  and  for  the  success  of  which 
he  still  hoped,  I  do  not  think  that,  serious  though  the  crime  is, 
it  80  reflects  on  his  character  that  the  Court  ought  in  the  exercise 
of  its  discretion  to  refuse  his  application. 

We  must  consider  the  atmosphere  in  which,  and  the  circum- 
stances under  which,  this  advice  was  given.     Much  has  been 
written  and  spoken  in  praise  of  war  ;  but  there  is  this  to  be 
asid  against  war,  amongst  other  things,  that  it  blunts  the  moral 
sense,  and  that  it  tends  to  rub  out  in  the  minds  even  of  the 
best  of  men  the  line  between  right  and  wrong  which  honour- 
able men  always  attempt  to  observe.    It  requires  a  man  of 
the  strongest  character  to  keep  his  actions  during  a  time  of 
war  (m  exactly  the  same  high  moral  plane  that  he  endeavours 
to  maintain  at  a  time  of  peace.     I  think  it  is  matter  of  com- 
mon knowledge  that  in  war  a  man  will  lend  himself  to  subter- 
fuges and  actions  which  in   time  of  peace  as  an  honourable 
man  he  would  never  be  guilty  of,  and  the  mere  suggestion  of 
which  he  would  dismiss  with  indignation.     We  must  not  lose 
sight  of  this  in  considering  the  facts  in  this  case.     I  find  myself 
unable  to  arrive  at  the  same  conclusion  to  which  the  Benchers  of 
the  Inn  came.    I  feel  the  responsibility  of  differing  from  a  body 
like  that,  who  I  have  no  doubt  endeavoured,  just  as  we  do  in  this 
case,  to  consider  the  matter  apart  from  all  but  purely  judicial 
considerations.    But  I  should  feel  still  more  the  responsibility 
of  surrendering  my  own  judgment,  merely  because  that  body 
had  adopted  a  different  view.    Moreover,  the  Benchers  did  not 
have  before   them   the   very  important   communication   from 
Mrs.  Broeksma,  which  conveyed  the  sense  of  the  instructions 
origmally  sent  out  by  the  petitioner  to  Broeksma.     Possibly  if 
they  had  they  might  have  arrived  at  a  different  conclusion. 

I  think  the  petitioner  should  be  admitted.    It  is  satisfactory 
to  me  personally,  after  having  endeavoured  to  consider  this 
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iDAtter  simply  by  the  light  of  jodidal  reMon,  to  be  led  to  a 
oondiiaion  which  makee  in  the  direetion  of  wiping' oat  ead 
eimdioftting  from'  memory  many  things  which  have  been  done 
in  the  past  and  which  shoold  now  be  forgotten.  That  is  advisr 
able,  I  think,  not  only  in  the  general  interests  of  the  oommnnity, 
bat  also  in  the  interests  of  the  administration  of  jostioe.  The 
application  shoold  be  granted 

Solomon,  J. :  I  so  entirely  ooncar  with  the  reasons  which  have 
been  given  by  the  CHisr  Jusncx  for  his  decision,  that  were  I 
to  eonsnlt  merely  my  personal  inclination  I  shonld  be  only 
too  glad  to  add  merely  that  I  concur  in  the  judgment  which  he 
has  given;  but  it  apftoais  to  me  this  is  one  of  those  cases  in 
which  I  do  not  think  I  should  be  justified  in  giving  a  silent 
vote,  more  particularly  considering  the  &ct  that  a  similar  appli- 
cation to  the  one  which  is  now  under  our  consideratioa  has  been 
made  to  the  Benchers  of  the  Middle  Temple,  of  which  the  ajqpli- 
cant  was  a  member,  and  has  been  refused  by  that  body.  Haying 
reference  to  that  &ct,  I  feel  that  I  ought  not  on  tiiis  occasion  to 
.shrink  from  the  burden  of  expressing  my.  ovm  views  upon  this 
application. 

It  is  dear  that  the  applicant  hae  the  necessary  qualificatioas 
for  admission  to  the  Bar,  but  it  is  always  in  the  discreti^m  of  the 
Court  to  say  whether  or  not  such  persons  should  be  admitted  to 
practise.  And  the  question  which  I  ask  myself  in  considering 
this  application  is  whether  there  is  anything  which  has  been 
brought  before  the  Court  which  would  justify  me  in  saying  that 
Us  character  is  such  that  he  ought  not  to  be  admitted  to  practise 
in  the  ranks  of  the  profession  which  should  stand  entirely  above 
suspicion.  Now  in  considering  that  question  I  am  at  once  met  hy 
the  fact  that  the  applicant  has  been  convicted  of  the  serious  offuice 
of  attempting  to  incite  to  commit  the  crime  of  murder,  and  that 
after  his  conviction  for  that  offence  he  was  disbarred  by  tt^e 
Middle  Temple.  Some  argument  has  been  addressed  to  us  as  to 
whether  the  applicant  should  have  been  convicted  of  that  ofltaiM, 
but  I  decline  to  go  into  that  matter.  Seeing  that  there  wts 
sufficient  evidence  to  justify  the  verdict,  I  feel  that  I  cannot  now 
go  behind  the  conviction.  •  The  applicant  was  tried  before  a 
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ooort  presided  over  by  the  Lord  CttiBF  Justice,  he  was  defended 

by  aUe  oonnsel,  he  had  no  oomplaini  to  make,  as  he  said  after 

his  eonyiction,  against  the  manner  in  which  he  had  been,  tried, 

and  nnder  those  cireamstanoes  I  feel  that  we  are  not  now  in  a 

position  to  go  behind  the  convicUon  and  to  say  that  the  applicant 

was  not  properly  convicted.  This  being  so,  I  ask  myself — Ib  that 

eoDviction  in  itself  *a  fatal  bar  to  his  fulmission  to  practise  as  an 

•dvooate  ?    Does  the  fact  of  that  conviction  show  that  he  is  a 

man  of  snch  a  character  that  he  ought  not  to  be  admitted  ? 

Primd  facU  I  am  prepared  to  admit  that  a  conviction  for  a 

erime  of  so  serious  a  nature  ought  to.  disentitle  a  man  to  be 

admitted  to  practise  at  the  Bar*    It  is  true  that  the  applicant 

has  been  severely  punished  for  his  misdeeds;  he  has  in  the  eye 

of  the  law  expiated  his  offence;  he  has  been  imprisoned  for 

two  year%  and  after  the  expiration  of  the  term  of  his*  sentence 

he  loaves  the  prison  a  free  man.    But  when  a  man  has  been 

eoDvicted  of  a  crime  d  such  a  nature  he  comes  back  into  the 

world  with  a  tarnished  reputiation ;  there  is  a  bar  sinister  against 

hiB  record  for  the  future ;  and  I  think  when  the  Court  is  asked 

to  admit  such  a  person  to  practise  it  is  justified  in  saying  that 

primd  facie  a  conviction  for  such  an  offence  shows  that  the  man 

ia  not  of  such  a  character  .as  to  entitle  him  to  enter  the  ranks  of 

80  honourabte  a  profession  as  the  Bar.  - 

Now  is  this  a  ca^e  tiiat  ought  to  be  token  out  of  the  general 
eategory  ?  Are  there  such  special  circumstances  in  this  case  as 
wouki  justify  us  in  saying  that,  notwithstonding  this  conviction, 
there  is  nothing  against  his  moral  character,  or  not  so  much 
against  his  character  as  would  justify  us  in  refusing  his  appli- 
cation ?  Now,  when  we  propose  to  consider  the  special  drcum- 
stances  of  the  case  we  are  at  once  met  by  what  I  am  bound  to 
say  I  consider  a  fact  of  great  importence,  viz.,  that  a  similar 
application  has  already  been  made  to  the  Benchers  of  his  Inn, 
and  that  application  was  refused.  He  has  applied  to  the 
Benchers  to  be  reinsteted,  and  they  have  refused  to  reinstete 
him.  This  being  so,  ought  we  to  decline  to  enter  into  the  merite 
of  the  case,  ought  we  to  consider  ourselves  bound  by  the  fact 
that  the  Benchers  of  the  Middle  Temple  have  refused  to  re- 
instate the  petitioner  ?    Now-  although  we  should  in  my  opinion 
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hesitate  aeriously  before  coining  to  a  different  conclusion  to  tiie 
one  to  which  the  Benchers  came,  I  feel  at  the  same  time  that  we 
ought,  not  to  be  precluded  by  that  decision  from  ourselves  enter- 
ing into  a  consideration  of  the  merits  of  the  case,  and  judging  for 
oui*selves  fairly  and  dispassionately  whether  or  not  we  come  to  the 
same  conclusion  as  that  to  which  the  Benchers  came.  For  if  we 
were  simply  to  accept  their  conclusion  without  investigating  the 
case  for  ourselves,  it  appears  to  me  that  we  should  be  shirking 
the  responsibility  which  lies  upon  us,  and  should  be  practically 
abdicating  our  position  as  judges  of  this  Court,  who  have  to 
determine  whether  in  our  discretion  the  applicant  should  be 
admitted  to  practise  at  the  Bar. 

Moreover,  if  we  are  to  be  influenced  in  any  way  by  the 
opinions  of  other  bodies,  we  cannot  shut  our  eyes  to  the  fact 
that  the  applicant,  although  he  was  a  member  of  the  Cape  Bar 
at  the  time  of  his  conviction,  has  never  been  removed  from  the 
ranks  of  that  body,  and  that  he  has  practised  at  that  Bar  since  his 
conviction ;  and  although  attention  was  drawn  to  the  fact  at  the 
time  no  action  was  taken  against  him  either  by  the  court  or  the 
Bar.  On  the  contrary,  I  understand  that  at  the  general  meeting 
of  the  Bar  in  Capetown  it  was  decided  t)iat  no  opposition  should 
be  taken  by  that  body  to  his  practising  id  the  ranks  of  the  pro- 
fession. I  attach  considerable  importance  to  that  fact,  because 
the  Cape  Bar  has  always  held  the  highest  reputation  for  charac- 
ter, and  if  the  members  of  that  Bar  did  not  think  the  applicant 
was  an  unfit  person  to  practise  in  the  ranks  of  the  profession, 
that  is  a  matter  we  certainly  should  take  into  consideration  if 
we  are  to  be  influenced  in  any  way  by  the  decision  of  the  Benchers 
of  the  Middle  Temple.  Moreover,  there  is  the  further  fact  that 
the  Bar  Council  of  the  Transvaal  is  not  actively  opposing  the 
application  which  is  now  made  to  this  Court  If  they  held 
strong  views  upon  the  subject,  I  think  the  probability  is  that 
expression  would  be  given  to  those  views,  at  any  rate  if  there 
was  any  large  majority  opposed  to  the  granting  of  the  application. 

When  we  come,  therefore,,  to  consider  the  special  circumstances 
of  this  case,  the  first  fact  which  strikes  me  in  connection  Uiere- 
with  is  that  although  the  applicant  at  the  time  of  the  commission 
of  the  offence  was  a  prisoner  of  war  on  his  parole,  there  was  no 
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actual  breach  of  his  parole  in  the  offence  of  which  he  was  con- 
victed.    I  need  not  discuss  that  matter  in  detail,  because  it  was 
impressed  upon  the  jury  in  the  summing  up  of  the  Lord  Chief 
Justice  in  that  case,  tliat  there  was  no  direct  breach  of  the  parole 
which  he  had  taken.    Then,  in  the  second  place,  it  is  dear  that 
the  crime  was  not  committed  through  any  spite,  or  motives  of 
revenge  or  any  desire  to  further  the  private  ends  of  the  appli- 
cant   The  differences  with  Mr.  Forster  were  only  of  a  political 
character,   and  he  therefore  had  no  private  ends  to  serve  in 
inciting  to  his  murder.     He  honestly  believed  that  in  doing  what 
he  did  he  was  furthering  the  cause  of  his  own  country.     He 
believed  that  Mr.  Forster  was  doing  the  cause  of  his  countrymen 
a  large  amount  of  harm.     Mr.  Forster  was  advocating  a  some- 
what harsh  policy  against  the  Republican  forces,  a  policy  which 
the  Chief  Justice  has  called  the  policy  of  "  thorough.'*   He  no 
doubt  honestly  believed  that  it  was  the  proper  policy  to  pursue 
under  the  circumstances.     But  one  can  quite  understand  that  a 
member  of  the  Republican  Government  would  take  a  different 
view  of  the  matter,  and  would  be  highly  incensed  at  seeing 
publications  of  the  nature  of  those  written  for  the  press  by 
Mr.  Forster.    Naturally  the  applicant  would  resent  Mr.  Forster 
advocating  the  policy  that  the   Republican  forces  should  be 
treated  as  robbers  and  bandits  and  shoul|d  be  shot  down  in  cold 
blood ;  and  it  was  under  the  pressure  of  feelings  of  that  nature 
that  these  letters  were  written  to  Broeksma,  upon  which  he  was 
convicted  of  attempting  to  incite  to  murder. 

These  facts  should,  in  my  opinion,  have  great  weight  with 
the  Court  in  coming  to  the  conclusion  as  to  whether  the  character 
of  the  applicant  was  such  as  to  disentitle  him  to  be  admitted.  I 
do  not  for  one  moment  excuse  or  justify  his  conduct :  it  is  impos- 
sible to  do  so ;  but  I  think  that  these  circumstances  do  to  a  very 
great  extent  palliate  hia  crime.  They  remove  the  crime  of  which 
he  was  convicted  out  of  the  category  of  crimes  committed  from 
sordid  motives  on  to  a  different  platform  altogether.  Rightly  or 
wrongly,  he  believed  that  what  he  was  doing  was  in  the  interests 
of  his  countrymen.  I  am  not  prepared  to  consider  the  matter  of 
whether  this  was  a  crime  of  a  political  character.  That  is  an 
expression  of  such  a  vague  nature  that  I  do  not  think  I  shall  be 
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Msiiited  much  in  my  .ooneliiBion  by  entering  into  a  diRCoasion  of 
whether  this  is  a  crime  of  a  political  nature.  It  was  in  any  case 
a  crime  which  arose  directly  oot  of  the  war,  a  crime  committed 
in  the  interests  of  the  conntrymen  of  the  applicant,  beeavse  be 
honestly  believed  that  he  was  thereby  furthering  their  cause. 
That  being  so,  I  feel  we  ought  not  to  judge  too  harshly  of  his 
conduct  We  know  that  war  does  excite  the  worst  passions  of 
human  beings,  and  acts  are  done  under  the  stress  of  war  deplor- 
able in  themselves,  out  of  reason  entirely,  by  men  of  the  best 
character,  acts  of  such  a  nature  as  they  would  ishrink  from  if 
suggested  to  them  in  times  of  peace.  I  do  not  think  that  we, 
sitting  here  after  the  conclusion  of  the  war,  should  judge  too 
harshly  of  the  conduct  of  men  who  under  the  stress  of  poliUeal 
excitement  have  committed  deeds  deplorable  in  themselves,  which 
no  doubt  they  themselves  greatly  regret,  but  over  which  in  my 
opinion  a  veil  ought  as  far  as  possible  to  be  drawn  after  the  con- 
clusion of  the  war.  The  policy  in  this  country,  as  expressed  in 
Ordinance  22  of  1908,  has  been  as  much  as  possible  to  wipe  the 
slate  clean,  and  not  to  attach  too  much  importance  to  acts  com- 
mitted under  such  dreumstances.  I  think  we  4re  justified  in 
acting  in  the  same  spirit  as  that  in  which  the  Qovemment  have 
acted,  and  as  much  as  possible  drawing  a  veil  over  the  acta  which 
were  committed  during  the  course  of  the  war;  and  it  is  con- 
siderations of  that  nature  which  lead  me  to  the  conclusion  that 
we  are  entitled  to  say  that  the  character  of  the  applicant  is  not 
such  as  would  justify  us  in  refusing  to  admit  him  to  the  ranks 
of  the  Bar.  Heb  has  been  severely  punished  for  the  acts  he  has 
committed,  and  in  all  the  circumstances  I  agree  with  the  con- 
clusion which  has  been  expressed  by  the  Chief  Justice,  that  he 
should  now  be  admitted  to  practise. 

Mason,  J. :  My  only  ground  for  adding  anything  to  the  judg- 
ments which  have  been  delivered  is  that  I  desire  to  state  my 
reason  for  assuming  a  share  in  the  responsibility  of  admitting 
the  applicant  under  the  circumstances  of  the  present  case.  This 
Oourt  is  not  entitled,  and  will  never  desire,  to  inflict  upon  any- 
body any  political  disabilities.  The  only  question  which  we 
have   to   consider,  provided  the  man  possesses  the  requisite 
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legal  qaalificatioiiB,  is  that  of  hift  personal  fitness.  Of  ooorse, 
speaking  generally,  where  a  criminal  oonvictiou  stands  against  a 
man  that  is  almost  conclusive  that  he  is  personally  unfit,  but 
that  does  not  in  all  cases  apply.  In  this  particular  instance  I 
think  we  have  to  examine  thie  circumstances  attending  the  con- 
viction, and  see  what  the  actual  facts  are  upon  which  this  person 
was  convicted.  It  appears  to  me  that  what  he  really  did,  even 
taking  his  own  letters  apart  from  the  verdict  «of  the  jury,  was 
thia  Believing  that  Mr.  Forster,  who  was  a  British  subject 
within  British  jurisdiction,  was  a  dangerous  political  opponent, 
knowing  that  he  was  the  correspondent  of  an  English  newspaper, 
he  advised  or  directed  the  man  who  had  been  his  subordinate  > 
his  political  friend  in  Johannesburg,  a  man  who  had  taken  the 
oath  of  neutrality,  to  have  Mr.  Forster  kidnapped  or  captured 
and  taken  away  from  Johannesburg  and  shot  hf  court-martial. 
Now,  as  I  have  said  before,  I  do  not  know  that  any  of  the 
known  rules  of  war  cover  an  operation  of  this  kind.  If  the 
court-martial  had  shot  Forster  I  should  have  considered  it  murder; 
therefore  I  consider  Dr.  Erause  was  attempting  in  this  particular 
instance  to  procure  the  murder  of  Mr.  Forster.  But  there  can  be 
no  doubt  that  this  was  committed  under  strong  political  feeling 
for  political  purposes,  and,  as  he  believed,  for  the  benefit  of  his 
own  country. 

The  special  circumstance  which  has  affected  me  is  the  fact 
that  at  this  time  he  was  in  England  under  parole  and  practising 
really,  under  an  oath  of  allegiance  to  the  King,  at  the  English 
Bar.  Whether  technically  or  not  he  had  committed  a  breach  of 
the  parole  to  my  mind  makes  no  difference.  In  my  opinion  it 
was  a  dishonourable  act  on  his  part  while  he  held  that  position, 
while  he  enjoyed  those  privileges,  to  abuse  his  position  and  en- 
deavour to  have  an  act  of  this  kind  committed.  But  of  course 
this  act  was  committed  under  very  strong  political  feeling,  and  if 
we  examine  history  we  find  incidents  similar  to  the  present  case. 
I  need  only  cite  one  case  where  a  man  living  in  another  country 
was  kidnapped  by  order  of  the  Emperor  Napoleon,  tried  by  court- 
martial,  and  ahot.  The  whole  civilised  world  has  always  regarded 
that  as  murder,  but  it  was  a  political  murder,  and  it  was  never 
regarded  in  the  same  light  as  if  he  had  been  murdered  under 
8.  a '05. 
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ordiuary  circumstancen  for  private  revenge  or  for  personal  gaiu. 
In  almost  every  country  instances  will  be  found  of  men  under 
the  influence  of  strong  political  excitement  committing  acts  which 
are  really  dishonourable ;  speaking  generally,  the  whole  civilised 
world  condemns  those  acts  as  dishonourable.  But  is  a  single  act 
of  that  kind  sufiicient  to  justify  the  Court  in  saying  that  an 
individual  who  has  been  guilty  of  such  an  act  is  of  such  personal 
unfitness  that  he  cannot  be  trusted,  that  he  cannot  be  expected 
to  act  honourably?  To  do  that  would  be  acting  contrary  to 
what  we  know  of  human  nature  and  what  we  have  seen  exem- 
plified in  the  past.  In  this  case  there  is  no  question  of  personal 
profit;  no  question  of  private  ends;  the  whole  intention  of  the 
applicant's  act  was  for  the  benefit  of  his  country  and  for  what 
he  thought  was  a  right,  proper  and  honourable  purpose. 

Under  these  circumstances,  having  regard  to  the  fact  that  so 
far  as  the  applicant  is  concerned  outside  this  circumstance  every 
testimony  is  favourable  to  him,  it  would  be  wrong  of  the  Court  to 
say  that  we  believe  his  character  to  be  so  untrustworthy  that  he 
could  not  be  admitted  as  a  member  of  its  Bar.  So  far  as  his 
personal  fitness  is  concerned,  there  is  nothing  to  show  that  he  is 
not  a  fit  and  proper  member  of  the  honourable  profession  to  which 
he  has  belonged  in  England  before,  to  which  he  belongs  at  present 
in  Cape  Colony,  and  to  which  he*  is  admitted  on  the  Continent 
I  say  on  the  ground  of  his  personal  fitness  there  seems  to  be 
absolutely  no  reason  why  he  should  not  be  admitted ;  the  respon- 
sibility for  admitting  him  must  rest  upon  us,  and  I  am  prepared 
to  take  my  share  of  this  responsibility. 

Applicant's  Attorneys :  Roux  <fc  Jacobaz. 
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1905.    May  6, 11.    Mason,  J. 

Land. — Transfer  deed. — New  iruetees. — Ifon/arfnaHcm  of  eompany, — 
Sale  of  trust  property.— Transfer  dtUy.—ProdanuUion  10  of  1902, 
sec  27. 

Certain  property  was  aoquired  by,  and  transferred  into  the  names  of, 
a  syndicate  of  four  persons  in  trust  for  a  company  to  be  formed. 
Bubsequently  the  capital  of  the  syndicate  was  divided  into  shares ; 
but  the  syndicate  was  not  registered,  and  the  proposed  company 
was  never  formed.    Thereafter  at  a  meeting  of  shareholders  new 
trustees  were  appointed  in  place  of  ttie  original  trustees.    The 
scheme  in  connection  with  which  the  company  was  to  have  been 
formed  wss  abandoned,  and  the  new  trustees  were  authorised  to 
sell  the  landed  property,  which  still  stood  registered  in  the  names 
of  the  original  members  of  the  syndicate  in  trust  for  the  company. 
The  property  was  accordingly  sold.     Heldy  that  the  purchaser  had 
acquired  the  just  and  lawful  right  to  the  ownership  of  the  im- 
movable property. ' 
Hddf  also,  that  as  it  would  be  practically  impossible  to  procure  transfers 
to  represent  the  large  majority  of  transactions  in  respect  of  this 
property,  the  applicants  were  entitled  to  an  order  under  Proclama- 
tion 10  of  1902,  sec.  27. 
ffddf  farther,  that  the  purchaser  was  not  liable,  and  could  not  i)e 
reiiaired  to  pay  the  intermediate  duties  prior  to  transfer. 

Application  for  an  order  authorising  the  Registrar  of  Deeds 
to  pass  transfer  of  certain  lauded  property. 

The  material  facts  appear  fully  from  the  judgment. 

StmUr,  for  the  applicants :  This  case  clearly  falls  within  the 
provisions  of  sec  27  of  Proclamation  10  of  1902.  The  real  right 
to  the  land  remained  in  the  trustees;  the  shareholders  never 
seqoired  a  real  right 

[Mason,  J.:  Ought  not  transfer  duty  to  be  paid  on  each 
(nmsf er  of  a  share  ?] 

No,  the  shareholder's  right  was  merely  a  personal  one.    The 
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Byndicate  was  something  between  a  partnership  and  a  registered 
company;  it  was  not  a  partnership,  as  no  one  of  the  original 
holders  could  have  claimed  transfer  of  his  portion;  eadi  re- 
mained bound  by  the  mqority.  This  is  not  a  caae  of  joint 
holding.  The  present  purchasers  cannot  be  held  liable  for  arrear 
transfer  duty.     Vide  Proclamation  10  of  1902,  sec  34! 

Cur.  adv.  vtUt 

Portea  (May  11):— 

Mason,  J. :  On  the  6th  April,  1887,  the  late  General  Joubert^ 
S.  J.  du  Toit,  O.  R.  von  Weilligh  and  D.  M:  Eisch  formed  theifr- 
selves  into  a  syndicate  in  equal  shares  for  the  purpose  of 
purchasing  erven  273  and  274  Pretoria,  and  of  building  thereon 
an  exchange,  theatre,  offices  and  bachelors'  rooms. 

On  the  3rd  August,  1887,  this  property  was  transferred  into 
the  names  of  these  four  persons  as  trustees  of  the  Pretoria  Theatre 
and  Offices  Co.,  their  successors  in  office  or  assigna  A  minute 
book  also  containing  a  transfer  register  seems  to  have  been  kept 
by  the  so-called  company.  At  some  subsequent  date,  of  which 
no  record  appears,  the  capital  of  this  body  was  divided  into  200 
shares  of  £25  each,  which  were  regarded  as  being  held  in  the 
following  manner:  D.  M.  Eisch,  24  shares;  W.  R.  Dow,  IS  shares; 
J.  C.  Reiner,  13  shares;  O.  R.  von  Weilligh,  50  shares;  F.  J. 
Joubert,  50  shares;  S.  J.  du  Toit,  60  shares— each  with  their 
appropriate  number.  There  have  been  numerous  transactions 
in  these  shares,  which  are  now  held  as  follows:  S.  Marks,  47 
shares;  T.  W.  Beckett,  5  shares;  F.  Eckstein,  143  shares;  Lewie 
h  Marks,  3  shares ;  the  above  four  persons  jointly  two  shares. 
On  the  4th  March,  1904,  a  meeting  of  shareholders  was  held  at 
wjiich  some  of  the  shareholders  were  not  represented,  and  which 
resolved  to  appoint  Messrs.  H.  Crawford  and  W.  Fisher  trustees 
in  the  room  of  General  Joubert  and  D.  M.  Eisch,  deceased,  and 
Messrs.  S.  J.  du  Toit  and  0.  R.  von  Weilligh,  absent  from  the 
colony,  and  possessing  no  share  qualifications  as  members  of  the 
syndicate. 

On  the  Ist  December,  1904,  a  resolutfon  was  passed  by  this 
body  or  syndicate,  and  signed  by  the  members,  authorising 


ISLm  FtUSIOBiA  TBfiATtlS  AND  0FFICB8  00.        2S7 

Me0nr&  Ilaher  and  Crawford,  trustees  for  the  time  being,  to  sell 
the  two  erven  278  and  274  to  the  Transvaal  Consolidated  Land 
and  Exploration  Ca,  Ltd.,  for  the  snin  of  £16,000  sterling  and  to 
pass  transfer  aooordingly. 

The  property  has  aooordingly  been  sold,  and  these  trustees 
now  apply  to  the  Court  -for  an  order  authorising  the  Begistrar 
oC  Deeds  to  effect  transfer  to  the  purchaser.    The  property  re- 
mains registered  in  the  names  of  the  four  original  members  of 
the  Bjrndicate  in  trust  for  the  Pretoria  Theatre  and  Offices  Ca  ^ 
There  never  was  any  such  company  as  an  incorporated  body,  and 
in  fact  it  consisted  at  i;he  time  of  the  purchase  solely  of  four 
persons  who  were  called  the  trustees.    A  perusal  of  the  minutes 
flhow  that  it  was  contemplated  to  register  this  body,  which  the 
members  called  a  syndicate,  in. terms  of  the  Limited  Liability 
Law.    As  it  is  quite  clear  that  there  never  was  any  corporation 
or  wniimwtas  having  a  perpetual  sucoession,  persons  constituting 
the  syndicate  either  formed  a  partnership  which  varied  in  com- 
position and  therefore  became  transmuted  into  a  new  partnership 
upon  every  transfer  of  shares,  or  otherwise  each  holder  of  shares 
for  the  time  being  was  entitled  to  an  undivided  interest  in  the 
Itnded  property.    It  would  therefore  appear  as  though  transfer 
duty  were  payable  upon  each  of  the  numerous  transactions  which 
have  taken  place  in  the  shares  of  the  sjmdicate,  and  it  seemed  to 
me  at  first  as  though  I  ought  not  to  authorise  a  transfer  into  the 
nsme  of  the  present  purchaser  without  regard  to  the  duty  upon 
these  transactions,  and  thus  defeat  in  part  the  provisions  of  sec.  8 
of  Proclamation  10  of  1002.   I  have  no  doubts  however,  that  in  this 
esse  the  purchaser  has  acquired  the  just  and  lawful  right  to  the 
ownership  of  this  immovable  property,  which,  though  registered 
in  trust  tor  the  so-called  company,  belonged  in  reality  to  the 
persons  now  holding  these  diares,  and  who  have  made  the  sale 
upon  which  this  application  is  founded    It  is  also  dear  that 
owing  to  death  and  other  causes  it  Would  be  substentially  im- 
possible to  procure  transfers  to  represent  the  large  majority  of 
transactions  which  have  teken  place  in  respect  of  this  property ; 
and  the  applicante  are  therefore  entitled  to  an  order  under  sec 
27  of  the  Deeds  Proclamation,  1902. 

Now  sec  84  of  that  Proclamation  provides  in  express  term9 
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that  the  person  into  whose  name  property  is  to  be  transferred  in 
terms  of  sees.  27  and  31  is  not  to  be  liaUe,  and  not  to  be  required 
to  pay  the  intermediate  duties  prior  to  transfer.  I  hare  some 
doubt  whether  the  legislature  contemplated  cases  of  this  nature, 
but  there  can  be  no  doubt  that  the  words  of  this  section  apply 
clearly  and  directly  to  the  case  before  me.  The  section  also  pro- 
vides that  any  liability  which  there  may  be  to  duty  in  respect  of 
prior  transactions  shall  be  preserved  intact,  and  the  order  which 
I  make  in  this  matter  will  not  of  course  affect  that  liability  in 
the  slightest  degree.  Having  regard  to  the  fact  that  the  property 
is  still  registered  in  the  names  of  the  four  original  shareholders,  I 
shall  direct  a  rule  nisi  to  be  issued  before  giving  an  absolute 
order  on  the  Registrar  of  Deeds  to  make  the  transfer  which  is 
applied  for. 

Order. — (1)  That  all  persons  interested  in  erven  273  and  274, 
situate  in  the  town  of -Pretoria  and  transferred  by  deed  of  trans- 
fer dated  the  3rd  August,  1887,  to  Petrus  Jacobus  Joubert,  Daniel 
Montague  Kisch,  Stephanus  Jacobus  du  Toit  and  Gideon  Retief 
von  Weilligh  as  trustees  of  the  Pretoria  Theatre  and  Offices  Co., 
their  successors  in  office,  or  assigns  do  show  cause  on  the  22nd 
•day  of  June,  1905,  before  this  Court,  why  the  said  er\*en  should 
not  be  transferred  to  the  Transvaal  Consolidated  Land  and  Ex- 
ploration Co.,  Ltd.,  by  virtue  of  a  sale  to  the  said  Exploration 
Co.  by  the  shareholders  of  the  Pretoria  Theatre  and  Offices  Co. 

(2)  That  a  copy  of  this  order  shall  be  served  on  the  legal 
repi*esentative8  of  the  late  General  Petrus  Jacobus  Joubert  and 
of  the  late  Daniel  Montague  Kisch  and  upon  Stephanus  Jacobus 
du  Toit  and  Gideon  Retief  von  Weilligh  if  such  service  can  be 
effected. 

(3)  That  a  copy  of  part  one  of  this  order  shall  be  published 
once  in  the  Government  Gazette  and  twice  in  three  Pretoria 
newspapers. 

Applicants'  Attorneys :  Lunnon  cC  Nixon. 
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1905.    May  8, 12.    Innes,  C.J.,  and  Solomon  and  Mason,  J  J. 

Land,  —  Reyitttratuyii. —  Legal  dominium Justa  catua,  —  Lea&e  in 

longum  tempus. — Eights  o/trtutee  in  insolveni^, — Befiejicial  owner- 
Mp. — CompetiHOtifm/or  improvements. 

Certain  property  registered  in  tlie  name  of  L  was  expropriated  under 
Ordinance  19  of  1903,  and  the  sum  of  £2000  awarded  as  compen- 
sation. L  dying  insolvent,  the  money  was  paid  into  the  hands  of  the 
Master.  A  and  I,  the  respondents,  who  were  Asiatics  resident  in 
the  Transvaal,  claimed  this  money  out  of  the  insolvent  estate, 
basing  their  claim  on  the  ground  that  as  by  the  terms  of  Law  3 
of  1885  Asiatics  were  disqualified  from  becoming  registered  owners 
of  fixed  property  in  the  Transvaal,  the  property  in  question  h«d 
been  registered  in  the  name  of  L,  who  held  it  in  trust  for  them 
and  for  their  sole  use  and  benefit  Held,  on  appeal,  tliat  the  legal 
dominium  of  the  property  was  in  the  person  in  whose  name  it  was 
registered,  and  that  when  L  died  insolvent  the  dominium  vested 
in  the  trustee  for  the  benefit  of  the  estate.  I/arris  v.  Buissinne*s 
Trustee  (2  Menz.  113)  followed.  Preston  d;  Diaxm  v.  Biden's  Trus- 
tee (1884,  Buch.  1  AC.  322)  discussed. 

Inasmuch  as  the  respondents,  though  not  registered  owners,  had  been 
in  continuous  occupation  of  the  property  prior  to  its  expropriation, 
under  a  lease  held  in  longum  tempus  granted  by  L,  and  could  show 
that  they  had  effected  considerable  improvements  thereon  during 
their  occupation,  Hddy  that  they  were  entitled  to  due  compensation 
(£650)  for  the  improvements  so  made. 

Quaere,  whether  on  the  facts  the  respondents  were  entitled  to  prove  in 
the  insolvent  estate  as  concun-ent  creditors  for  the  balance  of 
their  claim. 

Appeal  from  a  decision  of  Smith,  J.,  in  the  Witwatersrand 
High  Court  ([1905]  T.H.  77). 

The  factn  appear  from  tlie  judgment 

Ward  (with  him  Strafford),  for  the  appellant :  The  respond- 
eutfi  must  show  legal  title  to  the  land.  They  only  possessed  a 
joe  in  peiimnam  against  Lucas.    Under  Law  3  of  1885  it  was 
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impoflsible  for  the  respondents  to  have  obtained  registration  of 
tide  in  their  own  names.  This  case  is  governed  by  tliat  of 
Harris  v.  Buia^inne'a  Trustee  (2  Mens.  113).  The  legal  domx- 
nium  of  landed  property  is  in  the  person  who  can  show  Qovem- 
ment  registration  of  title.  Lucas  is  the  regbtered  owner,  and 
his  rights  now  pass  to  the  trustee  in  insolvency. 

Leonard,  K.C.  (with  him  /.  de  ViUiers),  for  the  respondents : 
Lucas  held  this  property  in  trust  for  the  respondenta  He  bad 
no  beneficial  inter^  in  the  property.  Mere  registration  of  title 
does  not  confer  full  legal  dominium ;  see  Preston  dk  Dixon  v. 
Biden'e  Trustee  (1884,  Buch.  1  A.C.  322).  A  trustee  in  insol- 
vency cannot  acquire  greater  rights  than  the  insolvent  himself 
possesses.  Had  Lucas  himself  been  alive  to-day  and  sold  this 
property,  the  Court  would  have  impressed  the  proceeds  of  such 
sale  with  a  trust  in  favour  of  the  respondenta  Registration  of 
title  is  not  conclusive,  and  the  Court  will  inquire  what  legal 
rights  may  be  behind  it. 

With  regard  to  the  alternative  claim,  the  respondents  un- 
doubtedly had  bond  fide  possession  prior  to  expropriation  and 
are  entitled  to  compensation;  see  Aesue  v.  Aeeue'e  Cwrator  (2 
Menz.  166);  de  Beers  Co.  v.  London  and  South  African  Ex- 
ploration Co.  (10  S.C.  869). 

Ward,  in  reply :  In  the  case  of  Preston  &  Dixon  there  was 
never  any  intention  that  the  property  should  belong  to  Biden. 
Here  the  sole  intention  of  the  Government  was  to  grant  title  to 
Lucas,  and  this  he  took  (n  his  private  capacity.  If  the  Court 
finds  that  the  respondents  had  bond  fide  occupation,  we  admit 
that  they  are  entitled  to  compensation. 

Cur.  adv.  wit. 

Porfea  (May  12):— 

Iknes,  C.J. :  Certain  two  stands  with  buildings  thereon, 
situated  at  Braamfontein  and  registered  in  the  name  of  Lucas, 
the  insolvent,  were  expropriated  under  the  Insanitary  Area  Ex- 
propriation Ordinance  of  1908.  The  sum  of  £2000  was  awarded 
to  the  insolvent  estate ;  and,  being  claimed  by  respondents,  was 
paid  into  the  hands  of  the  Master  of  the  Supreme  Court    Af t^r 
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it  liad  been  so  paid  the  respondents  sued  for  a  declaration  that 
the  money  belonged  to  them  and  not  to  the  insolvent  estate. 
Th«  High  Court  upheld  the  contention,  and  declared  that  they 
were  entitled  to  the  proceeSi,  and  against  that  decision  the  present 
appeal  is  brought. 

The  facts  itiay  be  briefly  stated.     Prior  to  1896  one  Eotze 
beld  two  brickmakers'  licenses  in  respect  of  the  ground  which 
now  forms  the  stands  in  question.     The  respondents  bought 
Sotse's  right  for  £60;  but  they  did  not  take  transfer  of  the 
licenses — ^the  reason  being  that,  in  terms  of  the  Gold  Law,  no 
coloured  person  could  obtain  any  license  upon  a  goldfield.    Mr. 
van  der  Merwe,  who  had  been  Mining  Commissioner,  stated  in 
his  evidence  that  no  license,  even  for  making  bricks,  would  have 
been  issued  to  them  at  that  time.     Apparently  they  recognised 
that  fact,  and  they  allowed  Eotz^  to  remain  the  registered  holder 
of  the  licenses;  but  he  executed  a  lease  in  their  favour  for  ten 
ye^rs,  renewable  at  their  option  for  an  indefinite  period.     In 
1896  the  respondent?  desired  that  the  license  should  be  trans- 
ferred from  the  name  of  £otz6  into  the  name  of  Lucas,  the 
present  insolvent.    Their  only  reason  appears  to  have  been  that 
Lucas  was  a  friend  of  theirs,  whom  they  could  trust,  and  who 
was  willing  to  hold  the  licenses  for  them.     At  any  rate  Lucas 
agreed  to  the  arrangement,  and  the  licenses  were  transferred  into 
bis  name.    But  he  paid  nothing  for  them ;  he  paid  no  license- 
money,  and  he  did  not  occupy  the  land;  on  the  contrary,  the 
two  reBpondents  occupied  it  and  improved  it  by  erecting  certain 
buildingB  thereon.    Lucas  also  executed  a  lease  in  favour  of  the 
respondents  for  six  years  with  an  optional  right  to  renew  in- 
definitely.    In  1897  tne  Government,  acting  under  Yolksraad- 
beslnit,  determined  to  convert  these  brickmaking  stands  into 
ordinary  stands  for  building  purposes.     Stand   licenses  were 
issned  in  respect  of  these  two  pieces  of  ground  in  the  name  of 
Lucas.    On  the  12th  January,   1898,  Lucas  gave  a  power  of 
attorney  (in  addition  to  the  lease  he  had   already  executed) 
authorising  the  respondents  to  mortgage,  alienate,  or  in  any  way 
dispose  of  these  stands,  at  their  pleasure,  and  empowering  them 
to  take  aft  necessary  steps  for  passing  transfer  from  his  name, 
should  they  desire  to  do  so.     In  the  same  year  Lucas  became 

r.p.  os-io 
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insolvent.  No  steps  were  taken  by  his  trustee  to  deal  with 
his  property  until  the  land  had  been  expropriated  under  the 
Ordinance.  Tlie  expropriation  proceedings  followed ;  the  money 
was  paid  into  the  hands  of  the  Master,  and  the  question  for  the 
Court  to  decide  is  what  is  the  legal  position  of  the  parties  in 
view  of  the  insolvency  of  Lucaa 

The  iirst  point  to  be  considered  is  the  nature  of  the  property. 
Tliat  question  need  not  occupy  much  time,  because  not  only  does 
the  Proclamation  of  1902  declare  that  stand  licenses  are  fixed 
property,  but  the  learned  judge  in  the  court  below  held  that 
these  stands  must  be  treated  in  all  respects  as  immovables.  That 
finding  was  not  controverted  by  either  of  the  parties  upon  appeal ; 
so  that  for  the  purposes  of  this  judgment  we  must  consider  these 
stand  rights  as  immovable  property. 

It  is  clear  that  the  respondents'  claim  depends  for  its  validity 
upon  the  existence  oiekjus  «  '  ?*e  in  this  land  and  therefore  in  its 
proceeds.  The  expropriation  was  an  accident  It  took  place  some 
years  after  insolvency,  and  we  must  consider  the  position  of  the 
parties  at  the  date  of  the  insolvency.  If  the  respondents  are  to 
succeed  it  can  only  be  because  they  were  the  owners  of  a  jus  in 
re  in  regard  to  the  land  of  which  the  proceeds  are  now  in  dispute. 
Now  there  is  this  difficulty  in  regard  to  that,  that  the  geneFal 
rule  of  our  law  is  that  real  rights  in  land  can  only  be  validly 
constituted  by  registration  coram  lege  loci.  There  are  well- 
recognised  exceptions  to  that  rule,  such  as,  for  instance,  the 
acquisition 'of  ownership  to  land  by  prescription,  or  of  an  interest 
in  land  by  marriage  in  community  of  property,  and  so  on.  But 
none  of  those  exceptions  apply  in  the  present  case.  Hence  the 
general  rule  governs,  and  the  real  right  which  is  sought  to  be 
established  is,  it  appears  to  me,  in  the  same  position  as  a  right  of 
ownership  or  a  right  of  mortgage  or  a  claim  to  some  portion  of 
the  doinmium  cut  off  and  separated  from  it  so  as  to  create  a 
servitude.  In  such  cases  the  right  can  only  be  validly  constituted 
by  registration.  Here  there  was  no  registration  in  favour  of  the 
Indians,  and  therefore  pHmd  facie  the  doctrine  laid  down  in 
Harris  v.  Buissinnes  Trustee  applies:  the  dominium  in  the 
property,  being  vested  in  the  insolvent  at  the  date  of  the  insol- 
vency, passes  to  the  trustee  for  the  benefit  of  his  creditors,  wid 
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ftny  elaim,  not  being  a  real  claim  duly  rej^stered,  must  be  proved 
in  the,  insolvent  estate. 

But  it  was  argued  on  behalf  of  the  respondents  that  that 
principle  did  not  apply  in  this  case,  and  for  two  reasons.     The 
first  reason  was  that  full  legal  dominium  never  really  passed  to 
Lucas  at  all.     The  point  was  put  in  this  way.     Mere  registration, 
it  was  contended,  does  not  in  itself  transfer  dominium ;  there 
must,  in  addition  to  the  fact  of  registration,  be  a  causa.    Here 
there  was  no  at  ana,  because  Lucas  did  not  intend  to  become  the 
real  owner,  and  therefore  in  spite  of  registration  full  dominium 
did  not  pass  to  him.     Now  the  first  remark  I  would  make  on 
that  contention  is  this — that  the  respondents  were  plaintiffs  in 
ihe  coart  below,  and  it  lay  upon  them  to  prove  not  that  Lucas 
bad  no  dominium,  but  that  they  had.     But  apart  from  that,  in 
my  opinion  there  was  causa ;  because  the  agreement  by  Lucas 
to  take  transfer  in  his  own  name  and  to  hold  the  stands  for  the 
teapondents'  use,  and  to  keep  them  at  the  respondents'  disposal, 
was  in  my  opinion  a  eaiisa  sufficient  by  our  law,  when  coupled 
with  formal  registration,  to  pass  the  dominium^    It  is  not  sug- 
gested that  there  was  any  error  or  mistake.     What  has  been  done 
was  exactly  what  the  parties  intended  to  do.     It  was  recognised 
that  the  Indians  could   not  hold   the  stands,  because  at  that 
time  there  was  not  only  as  an  obstacle  the  provisions  of  the  Gold 
Law  to  which  I  have  referred,  but  Law  3  of  1885  provided  that 
Asiatics  should  not  be  capable  of  owning  fixed  property  in  the 
Republic.    And  it  appears  to  me  that  the  respondents  appreciated 
the  position,  and  they  were  content  that  Lucas  should  have  the 
dominmm.    They  knew  that  they  could  not  help  themselves, 
ftnd  therefore  they  were  satisfied  that  Lucas  should  hold,,  being  a 
man  they  trusted.     They  were  bound  to  look  for  their  security 
te  a  person  they  trusted,  and  not  to  any  legal  right  they  could 
obtain  under  the  law.     They  had  no  jiw  in  re,  but  they  accepted 
*  i^n  in  personcnn  against  Lucas  as  the  best  thing  they  could 
secure  under  the  circumstances.     In  my  opinion  the  contention 
that  Lucas  had  no  dominium  fails. 

Then  it  was  urged  that,  even  if  Lucas  had  the  dominium, 
he  did  not  hold  it  in  his  private  capacity,  but  as  trustee  for  the 
respondents;  and  that,  being  trust  property,  it  should  not  go  into 
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his  insolvent  estate.  Now  the  word  "  trustee/*  used  in  that  way, 
is  a  term  derived  from  the  English  law,  and  I  think  it  must  be 
used  with  considerable  caution.  If  by  trustee  is  meant  a  man 
occupying  some  capacity  recognised  by  our  law,  and  undertaking 
some  obligation  known  to  our  law,  to  hold  property  for  another, 
and  not  for  himself,  then  the  expression  is  a  convenient  one,  and 
may  be  safely  applied.  But  if  the  word  trustee  is  employed  as 
somehow  vaguely  introducing  the  English  doctrine  of  trusts, 
whether  express  or  constructive,  and  as  implying  the  existence 
of  some  real  right  in  the  cestui  que  trust  which  would  not  be 
conferred  by  our  law,  then  it  is  a  dangerous  word  and  should  be 
very  strictly  scrutinised.  In  the  present  case  Lucas  held  this 
land,  as  the  title  deed  shows,  in  his  private  capacity ;  he  did  not 
purport  to  hold  it  in  trust,  and  it  cannot  be  contended,  therefore, 
that  he  held  it  either  as  a  curator,  or  fiduciary,  or  guardian,  or 
any  other  capacity  known  to  our  law.  The  estate  passed  to  him 
— the  dominium  in  the  land — and  passed  to  him  in  his  private 
capacity.  The  title  deed  is  conclusive  on  that  point ;  it  was  a 
grant  made  by  the  State  to  Lucas  in  his  private  capacity,  and 
that  grant  in  my  opinion  settles  the  legal  position  of  Lucas  once 
and  for  all.  If  there  were  any  doubt  upon  this  point,  it  would 
be  removed  by  the  fact  that  Lucas  executed  a  power  of  attorney 
in  his  private  capacity ;  he  did  not  purport  to  act  as  trustee  for 
the  Indians ;  he  executed  a  power  of  attorney  giving  them  a 
right  to  pass  transfer.  This  could  oiily  be  given  by  a  man 
owning  the  dominium^  He  was  dealing  with  his  ordinary 
rights,  and  giving  them  power  of  control;  but  he  was  not  a 
trustee.  Therefore  it  seems  to  me  the  second  contention  also 
fails. 

The  case  of  Preston  (&  Dixon  v.  Biden*s  Trustee  was  greatly 
relied  upon  by  the  respondents.  I  do  not  wish  to  say  more  about 
that  case  than  is  absolutely  necessary  for  the  decision  of  this  one. 
It  certainly  does  seem  to  recognise  the  principle  that  a  person 
holding  land  under  a  clean  transfer,  in  regard  to  which  no  fraud 
or  similar  factor  was  alleged,  might  hold  it  as  trustee  subject  to 
some  underhand  agreement  which  impaired  his  do^ninium.  It 
was  said  in  the  course  of  that  case  that  the  principle  of  Harris 
V.  Buissinne*s  Trustee  should  not  be  extended.    Perhaps  not, 
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although  I  ahould  like  to  say  that  it  appears  to  me  to  have  been 
oaTtectly  decided,  and  in  the  only  way  possible,  having  regard  to 
the  Roman-Dutch  doctrine  of  registration.  But  in  any  event  the 
case  was  decided  sixty  yearo  ago,  and  has  always  been  looked 
upon  as  law  in  South  Africa.  It  may  be  the  doctrine  which  it 
embodies  is  sometimes  inequitable,  but  if  principles  which  appear 
to  have  been  recognised  in  the  decision  in  Biden'e  case  are  to  be 
generally  and  widely  applied,  then  a  fatal  blow  will  be  struck  at 
aecarity  of  land  registration  in  this  country.  Upon  the  facts, 
however,  the  decision  in  Preatan  &  Dixon  v.  Biden's  Trustee. 
does  not  necessarily  govern  this  ease.  There  it  was  held  that 
there  was  no  caumi  which  accompanied  the  registration.  Here 
in  my  opinion  there  clearly  was  a  caum.  There  the  claimant 
had,  previous  to  the  then  existing  laegistration,  held  full  domi- 
nium in  the  property.  Here  the  Indians  never  had  a  shred  of 
dominium.  Therefore  it  appears  to  me  that  that  case  does  not 
govern  the  present  one.  In  my  opinion,  under  all  the  drcum- 
Btanoes  the  respondenUi  are  not  entitled  to  the  £2000.  They 
made  oonsiderable  improvements  upon  the  property,  and  it  was 
recognised  during  the  argument  that  they  were  entitled  to  com- 
pensation in  respect  of  those  improvements.  The  learned  judge 
expressed  considerable  doubt  in  respect  of  the  conclusion  at  which 
he  arrived,  and  said,  in  case  his  judgment  should  be  reversed  on 
appeal,  that  he  assessed  the  improvements  at  the  sum  of  £650. 
And  for  that  at  any  rate  the  respondents  were  entitled  to 
judgment 

There  still  remains  the  question  whether  or  not  they  are 

entitled  to  prove  as  concurrent  creditors  for  the  difference. 

There  is  no  claim  to  that  effect  upon  the  pleadings ;  but  in  order 

to  avoid  future  litigation,  I  think  we  should  say  that  they  have 

JfnmA  facie  a  right  to  prove  as  concurrent  creditors  for  the 

balance  between  the  £650  and  the  £2000.    Their  right,  however, 

may  be  affected  by  the  further  question  whether  their  claim  is 

defeated  by  the  fact  that  they  attempted  to  commit  an  illegality. 

That  question  was  not  fully  argued  before  us,  and  inasmuch  as 

the  point  has  not  been  raised  on  the  pleadings  it  is  impossible  to 

decide  it    I  should  like  to  express  a  hope,  however,  that  there 

will  be  no  further  litigation  in  this  matter ;  and  that  the  creditors 
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will  not  object  to  this  concurrent  claim,  seeing  that  they  keep 
the  property  in  the  estate  to  be  divided  among  the  general  body 
of  creditors.  In  some  respects  the  case  is  a  hard  one;  but  to 
adopt  the  doctrine  contended  for  by  the  respondents,  to  allow 
an  underhand  agreement  to  constitute  real  rights,  would  in  the 
future  lead  to  cases  of  infinitely  greater  hardship  and  to  a  state 
of  great  uncertainty  in  the  law.  Even  in  this  case  it  may  well 
be — the  evidence  is  not  before  the  Court — ^that  credit  was  given 
to  Lucas  by  some  of  his  creditors  because  they  saw  standing  in 
his  name  in  the  books  of  the  proper  offices  the  registration  of 
these  stands,  unburdened  by  any  mortgage.  In  my  opinion  the 
appeal  must  be  allowed,  and  the  judgment  varied  by  entering 
judgment  for  the  plaintiffs  in  the  court  below  for  the  sum  of 
£650  and  costs,  the  respondents  to  pay  the  costs  of  the  appeal. 

Solomon,  J. :  I  concur  in  the  decision,  although  I  must  say  it 
is  with  great  difficulty  and  with  very  great  regret  indeed  that  I 
come  to  the  conclusion  that  the  appeal  in  this  case  should  be 
allowed ;  because,  assuming  as  I  do  for  the  purpase  of  my  remarks 
that  this  transaction  between  Lucas  and  the  Indians  was  not  an 
illegal  transaction,  and  one  not  directly  prohibited  by  the  law,  it 
appears  to  me  that  this  is  an  exceptionally  hard  case.  For  the 
effect  of  our  decision  no  doubt  is  that  the  trustee  in  the  estate 
obtains  money  on  behalf  of  creditors  to  which  the  insolvent  him- 
self would  not  have  been  entitled,  and  consequently  tha  trustee  is 
in  a  better  position  than  the  insolvent  himself  would  have  been. 
The  result,  therefore,  is  that  the  creditors  are  enriched  at  the 
expense  of  the  plaintiffs.  Now  it  is  a  general  maxim  of  our  law 
that  no  one  ought  to  be  enriched  at  the  expense  of  another,  and 
the  hesitation  which  I  have  felt  in  coming  to  the  conclusion  to 
which  I  have  come  is  that  our  decision  encroaches  upon  this 
general  principle.  On  the  other  hand,  I  cannot  help  realising 
that,  if  we  apply  the  well-established  principles  of  our  law 
regarding  the  ownership  of  landed  property,  it  is  difficult  to 
resist  the  conclusion  that  the  stands  in  this  instance,  and  the 
money  which  now  represents  the  stands,  did  vest  in.  the  trus- 
tee of  this  insolvent  estate.  For  it  appears  to  ihe  that  we 
are  bound  to  hold  that  the  dominium  in  these  stands,  which 
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I  take  for  the  purpose  of  our  decision  to  be  immovable,  vested  in 
Lucas  before  his  insolvency.    The  grant  of  these  stands  was 
made  to  Lucas  by  the  Government  for  the  reason  that  the  plain- 
tifib  themselves  could  not  possibly  be  the  owners  under  the  pro- 
visions of  Law  3  of  1885.    I  am  bound,  therefore,  to  come  to  the 
conclosion  that  the  intention  was  that  the  dominium  of  these 
stands  should  be  in  Lucas,  though  it  is  true  that  he  accepted 
them  on  the  undertaking  with  the  plaintiffs  that  they  were  to  be 
held  entirely  for  their  benefit,  and  that  he  himself  was  to  have 
no  beneficial  interest  in  the  stands. 

Two  views  then  were  urged  upon  us  in  the  argument  in  this 
case— one  that  under  these  circumstances  Lucas  hfiid  merely  the. 
bare  dominium,  the  naked  ownership  in  these  stands,  and  that 
the  plaintiffs  had  the  real  or  beneficial  ownership ;  that  Lucas 
merely  had  the  shell  and  the  plaintiffs  had  the  substance.    Then 
the  case  was  put  in  another  way,  that  is,  that  these  stands  were 
vested  in  Lucas,  not  in  his  private  capacity,  but  in  his  capacity 
as  a  trustee, 'iurid  that  consequently  on  his  insolvency  those  stands 
did  not  become  portion  of  the   insolvent  estate.      After  very 
carefnl  consideration  I  come  to  the  conclusion  that  neither  of 
these  contentions  can  be  upheld.     For  to  hold  that  Lucas  was 
the  bare  cbmintLS,  and  that  the  plaintiffs  were  the  beneficial 
owners,  would,  it  appears  to  me,  be  subversive  of  the  well- 
established  principles  of  our  law  regarding  the  ownership  of 
immovable  property ;  *  it  would  recognise  that  dominium  in 
iiomovable  property  could  be  separated  into  two  parts,  into  a 
legal  estate,  as  it  is  called  in  England;^  and  an  equitable  or  a 
beneficial  estate.     Now  I  do  not  see  how,  consistently  with  the 
principles  of  our  law,  we  can  support  such  a  contention,  because 
it  appears  to  me  that  that  is  one  of  the  essential  differences 
between  the  English  law  regarding  the  ownership  of  immovable 
property  and  our  law.    The  English  law  holds  that  there  can  be 
two  estates  in  land,  the  legal  estate  and  the  equitable  or  beneficial 
^te,  and  that  these  two  estates  can  be  vested  in  different  per- 
sons at  the  same  time ;  and  under  the  old  practice  before  the 
Judicature  Acts  those  estates  would  be  dealt  with  and  cognisable 
in  two  separate  courts  of  law — the  common  law  courts  and  the 
courts  of  equity.    Our  law,  as  I  understand  it,  does  not  recognise 


248  LUCAS'  TRUSTEE  v.  ISMAIL  AND  AMOD. 

that  there  can  be  any  such  division  of  the  dominium,  or  that 
there  can  be  two  estates  in  landed  property,  but  that  the  person 
who  is  registered  in  the  Deeds  Office  as  the  owner  of  the  landed 
property  is  the  one  domintis  of  such  property.  The  dominium, 
of  course,  can  be  burdened  by  fidei-commissum,  by  servitude  or 
mortgage ;  but,  except  under  certain  well-recognised  exceptions, 
such  as  in  the  case  of  wills,  of  community  of  properiy,  prescrip- 
tion and  so  forth,  none  of  which  have  any  application  to  the 
present  case,  our  law  refuses  to  recognise  that  there  can  be  any 
ju8  in  rein  immovable  property  outside  of  the  Deeds  Registry. 
That  being  so,  if  we  are  once  clear  upon  this  principle,  it  appears 
to  me  that  any  agreement  or  undertaking  such  as  there  was  in 
this  case  between  Lucas  and  the  Indians,  that  Lucas  was  to  hold 
this  property  entirely  for  their  benefit,  does  not  create  a  jus  in 
re  in  the  property,  but  only  constitutes  a  jus  in  personam  ;  and 
consequently  on  the  insolvency  of  Lucas  I  feel  I  must  come  to 
the  conclusion  that  the  dominium  ia  these  stands,  which  at  the 
date  of  the  insolvency  was  in  Lucas,  vested  in  the  trustee  of  his 
estate,  and  consequently  that  the  plaintifls,  inasmuch  as  they 
were  not  owners,  could  not  have  vindicated  the  staAds  in  the 
first  instance,  and  cannot  now  vindicate  this  money  which  is  in 
the  hands  of  the  Master,  the  proceeds  of  the  expropriation  of 
these  stand&  Nor  can  they  claim  that  this  money  should  now 
be  paid  over  by  the  trustee  to  them,  for  such  a  claim  is  in  direct 
confiict  with  the  law  as  laid  down  in  the  well-established  case  of 
Harris  v.  Buissinn^s  Trustee ;  for  in  that  case  not  only  was  it 
decided  that  the  dominium  in  the  property  vested  in  the  trustee, 
inasmuch  as  it  had  never  passed  from  Buissinne  to  Harris ;  but 
the  important  part  of  the  decision  in  my  opinion  is  that  no  action 
could  be  brought  against  the  trustee  for  specific  performance  of 
the  contract,  so  that  the  trustee  could  not  be  compelled  to  per- 
form the  obligation  which  the  insolvent  himself  would  have  been 
compelled  to  perform  if  his  estate  had  not  been  sequestrated. 

Consequently  it  appears  to  me  that  we  must  hold  in  this  case 
not  only  that  the  plaintiff  cannot  vindicate  this  property  in  the 
hands  of  the  Master,  but  that  they  cannot  claim  that  the  trustee 
should  transfer  the  proceeds  of  the  property  to  them.  We  have 
in  fact  to  choose  whether  we  shall  abide  by  the  well-estaUished 
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udes  of  our  law  with  regard  to  the  ownership  of  immovable 
property,  or  make  a  farther  encroachment  upon  the  general 
maxim  that  no  person  ought  to  be  enriched  at  the  expense  of 
another;  and  in  making  that  choice  I  have  come  to  the  conclu- 
sion that  we  should  observe  and  abide  by  the  well-established 
prindples  of  our  law  with  regard  to  immovable  property,  and 
that  this  maxim,  which  has  already  been  encroached  upon  very 
considerably,  must  be  further  encroached  upon  in  this  case. 
llMims,  no  doubt,  are  very  useful  things  in  themselves;  they 
^m\x)dy  in  a  few  words  or  in  one  pregnant  sentence  some  general 
legal  principle;  but  they  are  often,  as  in  this  case,  somewhat 
vague  and  indefinite,  and  we  must  take  care  that  we  are  not  too 
rnneh  fettered  by  legal  maxims,  and  that  we  do  not  allow  them 
to  lead  128  to  go  counter  to  or  to  subvert  any  well-established 
rale  of  law  on  any  special  or  particular  subject    I  therefore 
ooioe  to  the  conclusion  that  the  contention  that  the  plaintiffs  have 
the  beneficial  ownership  in  this  property  cannot  be  sustained. 

Then  as  to  the  second  contention,  that  this  property  was 

granted  to  Lucas  in  his  capacity  as  trustee  and  not  in  his 

iocBvidaal*  capacity,  I  am  of  opinion  that  this  also  must  fail. 

It  18  not  very  clear  that  when  the  Government  made  this  grant 

to  Lucas  that  the  Government  knew  what  the  position  was 

between  the  partiea    It  is  true  that  Lucas  accepted  these  stands 

on  the  understanding  with  the  Indians  that  he  was  to' hold  them 

entirely  for  their  benefit ;  but  I  am  not  satisfied  on  the  evidence 

that  the  Government  had  any  knowledge  of  the  arrangement, 

or  that  they  intended  to  transfer  the  stands  to  Lucas  treating 

him  as  a  trustee  on  behalf  of  the  Indians.    But,  however  that 

uiay  be,  I  feel  that  it  is  impossible  in  this  case  to  go  behind  the 

Deeds  Registry.    These  stands  were  deliberately  registered  in 

the  name  of  Lucas,  not  in  any  fiduciary  capacity,  but  as  an 

individual,  and,  apart  from  any  fraud,  mistake  or  any  other 

ground  which  would  justify  the  Court  in  granting  restitutio 

iti  iTUegmm,  I  have  come  to  the  conclusion  that  the  Deeds 

Begietry  in  a  case  like  this  must  be  conclusive,  and  must -be 

taken  to  show  that  the  dominiwin  in  the  stands  has  vested  in 

him*    On  these  grounds  I  agree  that  the  appeal  should  be 

aQowed. 
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Mason,  J. :  Bub  for  the  fact  that  we  are  differing  from  the 
judge  who  tried  this  ca$jB  in  the  court  below,  and  but  for  the 
fact  that  I  find  it  difficult  to  reconcile  the  decision  we  are  giving 
in  this  case  with  the  principles  which  govern  the  case  of  Preston 
C&  Dixon  V.  Biden*8  Trustee,  I  should  not  think  it  necessary  to 
add  anything  to  .the  judgments  which  have  been  delivered.     In 
this  case  there  is  a  claim  to  take  out  of  the  insolvent's  estate 
£2000,  which  represents  land  registered  in  the  name  of  the  insol- 
vent prior  to  .the  insolvency,  and  at  the  time  of  the  insolvency, 
not  by  virtue  of  any  right  of  preference,  but  by  virtue  of  the 
beneficial  interest  in  these  stands.    Now  what  is  the  beneficial 
interest?    The  beneficial  interest  claimed  is  absolutely  every 
interest  in  these  stands  except,  so  to  speak,  the  mere  paper  domin- 
turn.    That  interest  to  my  mind  is  clearly  immovable  property. 
It  is  one  of  the  essentials  for  the  enjoyment  of  any  immovable 
property  that  you  should  be  able' to  use  it,  and  therefore  that 
beneficial  interest  is  not  a  movable  or  anything  of  that  nature, 
but  clearly  immovable  property — an   interest  in  land  of  the 
nature  of  immovable  property.     Except  in  certain  cases,  such  as 
succession  and  dowry,  community  and  prescription,  all  immovable 
property  must  be  acquired  by  registered  transfer  if  a  person 
desires  the  full  ownership.     Any  other  method  of  acquisition, 
whilst  binding  between  the  parties,  cannot  prejudice  the  credi- 
tors, who  can  attach  and  sell  that  immovable  property  in  the 
same  way  as  though  there  never  had  been  any  private  agreement 
between  the  parties.    These  principles  have  been  recognised  in 
the  case  of  Harris  v.  Buiasinne's  Trustee  and  Steele  v.  Thompson 
(13  Moore's  P.O.  280).    To  my  mind  they  are  essential  to  the 
system  of  registration  of  land. 

In  this  particular  case  the  stands  were  granted  by  the 
Government  to  Lucas.  The  Government  could  not  as  a  matter 
of  fact  have  granted  the  Indians  any  interest,  any  jtis  in  re,  in 
this  landed  property,  and  therefore  there  never  was  any  inten- 
tion on  the  part  of  the  Government  to  grant  to  these  Indians 
dkny  jus  in  re  in  this  land.  Did  the  Government  intend  to 
reserve  anything  in  these,  stands  for  them  ?  It'  is  quite  clear 
that  they  did  not.  The  Government  intended  to  vest  these 
stands  fully  and  entirely  in  Lucas.     The  question  then  is,  even 
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if  the  Qovernment  had  been  told  that  Lucas  was  merely  holding; 
these  stands  for,  and  giving  the  benefit  of  these  stands  to,  the 
Indians,  could  the  Government  have  decline  i  to  grant  title  to 
these  stands  to  Lucas  ?  I  think  not.  He  was  entitled  to  them 
under  the  Volksraad  Resolution.  The  brickmakers'  licenses 
were  in  his  name.  If  the  Mining  Commissioner  or  any  Govern- 
ment official  had  said  to  Lucas,  "  We  will  not  grant  you  these 
stands,  because  you  are  going  to  hold  them  for  the  Indians/' 
he  would  have  said  that  was  no  business  of  theirs ;  therefore  the 
intention  of  the  parties — ^the  Indians  and  Lucas — ^to  my  mind 
does  not  affect  the  nature  of  the  transaction,  which  was  a  grant 
of  these  stands  in  full  and  free  dominium  as  far  as  the  stands 
could  be  granted  to  Lucas,  whatever  private  arrangements  he 
might  himself  have  made  with  reference  to  the  transaction, 
and  that  that  was  the  real  position  is,  I  think,  shown  by  the 
conduct  of  the  parties.  The  Indians  got  from  Lucas  a  lease  with 
a  perpetual  right  of  renewal ;  they  got  from  Lucas  a  power  of 
attorney  to  sell  those  lands.  Both  those  documents  are  to  my  mind 
qnite  inconsistent  with  the  idea  that  they  considered  themselves 
the  legal  owners  in  any  way  of  these  stands,  or  that  they  con- 
sidered Lucas  occupied  any  other  position  in  the  eyes  of  the  law 
than  that  of  the  full  dominus.  They,  therefore,  had  only  a 
claim  against  the  estate  just  like  other  persons  making  contracts 
with  reference  to  land  which  are  not  secured  by  registered 
document  Now  it  is  said,  of  course,  that  the  trustee  can  occupy 
no  better  position  than  the  insolvent,  that  he  can  acquire  no 
greater  rights  than  the  insolvent  had.  That,  of  course,  is  a 
general  doctrine,  but  it  does  not  really  cover  the  whole  of  the 
ground.  It  is  quite  clear  that  any  single  creditor  getting  judg- 
ment could  have  attached  those  stands  and  sold  them  without 
reference  to  the  claim  of  the  Indians.  To  hold  that  the  trustee, 
who  represents  all  the  creditors,  is  in  a  worse  position  than  any 
one  of  the  creditors  would  be  to  convert  the  insolvency,  instead 
of  a  means  of  protecting  the  general  rights  of  creditors,  into  a 
means  of  defeating  their  rights. 

In  this  particular  case  my  chief  difficulty  has  been  the  de- 
cision in  Preston  &  Dixon  v.  Biden*8  Trustee.  I  confess  myself 
I  cannot  follow  the  reasoning  of  that  decision.    There  Preston 
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and  Dixon  sold  certain  claims  to  a  man  Biden,  q.q,  Pusey.  There 
is  no  doubt  that  was  the.  original  intention ;  they  wished  to  get 
transfer  to  Biden  in  trust  q.q,  Pusey.  The  Registrar  of  Mining 
Rights  declined  to  do  sD.  Thereupon  all  parties  gave  a  transfer 
to  Biden  without  any  qualification,  and  that  transfer  was  regis- 
tered. There  is  not  the  slightest  doubt  it  was  the  intention  of 
the  parties  that  Biden  should  convey  the  laud  to  Pusey  when 
Pusey  paid  the  purchase-price,  or  if  neither  Biden  nor  Pusey 
paid  the  purchase-price  that  he  should  convey  the  land  back 
again  to  Preston  and  Dixon,  the  original  sellers.  I  find  it  almost 
impossible  to  follow  the  reasoning  by  which  it  is  held  that  though 
the  parties  intentionally  transferred  the  stands  to  Biden,  yet 
nothing  passed  to  Biden  but  the  name  of  owner.  However, 
as  the  Chief  Justice  has  pointed  out,  the  facts  in  this  case  are 
not  entirely  similar  to  the  facts  in  that  Where  land  has  been 
transferred  to  the  name  of  a  person  by  means,  for  instance,  of  a 
forged  document  or  by  some  mistake  in  what  the  land  is  that  is 
being  transferred  or  by  means  of  fraud,  I  can  understand  the 
right  to  cancel  that  transfer,  perhaps  to  regard  the  transfer  as 
never  having  taken  place,  but  that  of  course  is  not  the  question 
before  us.  Here  there  was  absolutely  no  mistake  at  all  There 
was  an  intention  that  the  land  should  be  transferred  into  Lucas' 
name,  and  I  think  the  parties  must  be  held  to  the  necessary 
consequences  of  an  act  of  that  kind  in  accordance  with  our  law. 
With  reference  to  the  equity  of  the  case,  it  is  perhaps  hard 
that  these  Indians,  who  between  themselves  and  Lucas  were  the 
real  owners,  should  lose  their  property ;  but  to  hold,  on  the  other 
hand,  that  land  may  be  governed  by  unregistered  private  con- 
tracts, whether  those  contracts  have  taken  place  before  or  after, 
a  transfer,  and  that  a  person  may  be  dealt  with  and  given  credit 
to  for  years  by  bankers  and  by  traders  and  others  on  the  under- 
standing that  he  is  the  real  owner  of  possessions  which  may  be 
registered  in  his  name,  and  then  when  those  persons  who  have 
dealt'  on  the  strength  of  that  registration  come  to  enforce  their 
rights  to  find  that  perhaps  a  wife  or  a  child  or  some  other  person 
can  claim  these  lands  as  being  the  beneficial  owner,  and  can  oust 
everybody  who  has  dealt  with  the  insolvent  on  the  strength  o£ 
his  possessions  being  registered  in  his  name — ^to  hold  that  that 
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may  be  done,  in  my  opioioD,  would  convert  the  security  of  our 
sysbem  of  registration  into  a  myth  and  open  the  door  to  frauds 
and  deceptions  of  a  nature  far  more  dangerous  and  inflicting  far 
greater  hardship  than  the  occasional  instance  in  which  persons 
deliberately  refrain  from  taking  transfer  of  land  into  their  own 
name.  To  my  mind,  as  far  as  the  general  equities  of  the  case 
go,  I  am  not  prepared  to  hold  in  favour  of  the  respondents  in 
this  matter.  I  think  that  it  would  be  a  most  alarming  doctrine 
if  we  were  to  hold  that  private  agreements  may  convert  registered 
owners  of  land  into  trustees,  agreements  with  persons  who  do 
not  appear  upon  the  register  and  who  may  enforce  their  claims 
years  after  the  occurrence.  I  am  quite  convinced  that  it  would 
be  impossible  to  uphold  the  claim  of  the  Indians  to  this  land 
without  subverting  in  very  great  measure,  if  not  almost  entirely, 
our  whole  system  of  registration  in  reference  to  landed  property. 

Appellant's  Attorneys:  TiiidaU  &  Morti7mr;  Respondents' 
Attorney :  M.  K.  Oaiidhi. 


Ex  PARTE  KOHRS. 

1905.    May  12.    Bristowe,  J. 

WUL — Codicil. — SvbMqxUiU  wuUUsied  oodioU. — Holograph  unll. 

Two  codicils,  in  the  handwriting  of  the  testator,  were  added  at  the 
foot  of  a  mutual  wOl.  Both  were  signed  by  the  parties  to  the 
mutual  will,  but  were  not  witnessed.  The  codicils  made  provision 
tot  children  and  contained  no  reference  to  strangers.  'Heldf  that 
the  codicils  were  valid. 

Application  to  have  certain  two  codicils  declared  valid.  The 
codicils  were  made  at  the  foot  of  a  mutual  will  of  the  testator 
Mid  the  applicant,  the  wife  of  the  testator,  and  were  in  the  hand- 
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writing  of  the  testator ;  there  were  no  witnesaes,  although  the 
codicils  w^ere  signed  by  both  parties  to  the  mutual  will.  By  the 
codicils  provision  was  made  for  the  children ;  they  contained  no 
bequests  to  strangers. 

de  Wet,  for  the  applicant :  The  codicils,  bein^  in  the  hand- 
writing of  the  testator,  must  be  treated  as  a  holograph  will,  and 
are  therefore  valid.  There  are  numerous  Cape  cases  in  point. 
The  oldest  case  is  Eaton's  case  (Buch.  1875,  p.  172),  decided  in 
1863.  This  was  followed  by  Ex  parte  de  Wet  (Buck  1875, 
p.  119)  and  Steer's  Execu^tar  v.  Tlie  Master  (5  S.C.  313).  There 
was  a  reservatory  clause  in  the  will,  but  it  is  not  necessary  to 
consider  that  point  now.  The  case  of  In  re  tlie  late  Sir  John 
Wylde's  Will  (Buch.  1873,  p.  113)  is  very  similar,  though  in  that 
case  there  was  no  proof  that  the  codicil  was  in  the  handwriting 
of  tlie  testator. 

Gregorowski,  for  the  minor  heirs,  supported  the  applicant. 
The  cases  of  Ex  jxiHe  Browne  (3  C.T.R  418) ;  Robb  v.  Mtuder 
of  tlie  Supreme  CouH  (3  C.T.R.  129);  and  Ex  parte  Pillans  (3 
C.T.R.  278)  are  in  point.  If  the  codicils  be  regarded  as  invalid 
the  two  children  will  be  wholly  excluded.  The  codicils  must  be 
read  with  the  will ;  they  are  supplementary  to  it 

The  CTourt  declared  the  two  codicils  to  be  valid  and  of  full 
force  and  effect 

Applicant's  Attorneys :  Stegmann,  Esselen  &  Roos. 
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GOLDBERG  v.  TRIMBLE  AND  BENNETT. 

1905.     March  27,  May  16.    Innrs,  C.J.,  and  Mason  and 
CUKLEWIS,  J.J. 

Farhiership. — At/e^icy. — Scope  of  j)art7i€r«h%]j  transactions. — Improper 
UM  of  partnership  in/omuUuyn, — Interest  of  portlier  in  co^i/licl 
tciih  interests  of  firm. 

Laxke*. — Special  d^ence, 

G  entered  into  partnership  with  T  and  B  for  the  purpose  of  purchasing 
and  thereafter  realising  certain  landed  property  and  shares  belong- 
ing to  one  H.  All  profit  or  Iosa  resulting  from  the  transaction 
was  to  be  equally  shared.  The  shares  in  question  were  shares  in 
a  company  whose  chief  asset  consisted  of  a  number  of  valuable 
building  stands  in  Johannesburg.  T  and  B  purchased  half  of 
these  stands  from  the  company  for  their  own  benefit,  without 
giving  notice  of  the  transaction  to  G,  their  co-partner.  Ileldj 
tliat  the  transaction  was  in  conflict  with  the  interests  of  the 
partnership,  and  incompatible  with  the  fiduciary  relationship  exist- 
ing between  partners,  and  that  T  and  6  were  liable  to  account  to 
G  for  one-third  share  of  any  resulting  profits. 

Though  G  became  aware  of  the  purchase  by  T  and  B  shortly  after  its 
completion,  he  at  that  time  had  no  knowledge  of  the  details  of  the 
transaction.  I/eld,  that  under  the  circumstances  a  delay  of  six 
months  in  bringing  hid  action  was  not  unreasonable,  and  that  the 
defence  of  IcuJies  could  not  be  successfully-  raised  against  his  claim. 
Semble,  the  defence  of  laches  should  be  specially  pleaded. 

Appeal  from  decision  of  Smith,  J.,  in  the  Witwatersrand 
High  Court  ([1905]  T.H.  58). 

The  facts  appear  from  the  judgments. 

Ward  (with  him  WHHamson),  for  the  appellant:  By  the 
agreement  of  the  10th  February,  19.02,  the  parties  to  this  action 
were  in  partnership  as  regards  all  interest  in'or  arising  out  of 
these  stands.  These  stands  and  the  shares  in  the  Sigma  Build- 
ing Syndicate  were  so  inextricably  involved  with  each  other 
that  it  was  impossible  to  touch  the  interests  of  the  one  without 
affeeting  in  some  material  way  the  interests  of  the  other.     The 
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duty  of  Trimble  and  Bennett  towards  Goldberg  was  the  duty  of 
one  partner  towards  another,  and  so  far  as  IVimble  alone  was 
concerned  there  was  the  added  duty  of  an  agent  to  his  principals. 
No  person  in  a  fiduciary  capacity  is  allowed  to  put  himself  in 
such  a  position  that  his  own  interests  and  those  of  the  cestui^ 
que  trust  are  in  conflict  with  each  other.  See  Burton  v.  Woohcy 
(23  RR  249);  Casta  Ricti  Railway  Co,  v.  Farwood  ([1901]  1 
Ch.  746);  Boston  Deep  Sea  Fishing  Co.  v.  An^ell  (39  Ch.  Div. 
339);  BenOejf  v.  Craven  (18  Beav.  76);  see  also  Crosby's  case 
and  Palmer's  case  oh  the  same  question, 

Leonard,  K.C.  (with  him  Saul  Solomon  and  Kelsey),  for  the 
respondents :  There  was  no  partnership  in  this  case ;  the  contract 
between  the  parties  only  amounted  to  a  societas  particularism 
It  was  a  societas  formed  solely  for  dealing  with  the  assets  of  this 
particular  business  and  agreement  There  was  no  fiduciary 
relationship  between  Trimble  and  Goldberg.  Trimble's  duty  was 
limited  by  the  four  comers  of  the  agreement  of  the  10th 
February,  1902.  All  the  information  acquired  by  Trimble  with 
regard  to  the  joint  assets  could  not  benefit  him  solely  and  indivi- 
dually ;  it  must  benefit  the  joint  assets.  The  logical  conclusion 
of  plaintiff's  contention  would  be  that  a  shareholder  in  a  joint- 
stock  company  could  not  buy  from  the  company,  and  this  reduces 
the  position  to  an  absurdity. 

Ward,  in  reply. 

Our.  adv.  vuU. 

Postea  {May  U):— 

Inkes,  C.J.:  The  action  is  one  for  a  declaration  that  the 
plaintiff  is  entitled  to  share  in  the  profits  of  a  purchase  of  landed 
property  made  by  the  defendants.  On  certain  points  there  is  a 
direct  conflict  of  evidence ;  but  a  brief  statement  of  those  facts 
which  are  not  really  disputed  will  be  sufficients  indicate  clearly 
the  issues  between  the  parties. 

In  the  beginning  of  January,  1902,  one  William  Emil  Hollard 
of  Pretoria  was  possessed  of  a  considerable  amount  of  landed 
property,  of  which  he  was  desirous  to  dispose,  and  which  was 
under  offer  to  a  syndicate  whose  members  included  the  defendant 
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Bennett,  at  that  time  resident  in  Durban,  Natal.  Trimble  did 
not  belong  to  the  syndicate;  nor  apparently  did  Goldberg, 
thoQgh  he  acted  as  intermediary,  and  was,  in  case  the  sale  went 
thioagh,  to  receive  a  substantial  commission.  Early  in  January 
the  intending  purchasers  obtained  from  Mr.  Attorney  Dumat  a 
report  npon  the  assets  under  offer  to  them.  These  consisted  of 
some  farm  property,  of  stands  with  buildings  thereon  both  in 
Johannesburg  and  Pretoria,  and  of  a  number  of  shares  in  an 
undertaking  called  the  Sigma  Syndicate.  The  report  dealt 
ezhaastively  with  the  values  of  all  the  properties,  compared 
them  with  the  prices  at  which  they  were  scheduled  by  HoUard, 
and  embodied  the  opinion  of  the  writer  upon  the  venture  con- 
sidered as  a  whole.  It  came  to  this,  that  if  there  was  a  rise 
in  the  market  (whidi  was  considered  probable)  the  purchasers 
would  be  likely  to  make  a  moderate  profit  upon  the  Pretoria  and 
most  of  the  Johannesburg  properties,  and  a  vety  considerable, 
though  indeterminable,  profit  upon  the  Sigma  stands,  and  pos- 
BiUy  on  a  few  of  the  Johannenburg  stands.  It  was  mainly  the 
shares,  however,  which  gave  to  the  purchase  of  the  assets  a  very 
real  speculative  interest 

The  Sigma  Syndicate  was  registered  as  a  company  under 
Law  5  of  1874,  and  there  were  some  remarkable  features  about 
its  constitution  and  its  articles.  The  only  assets,  which  it 
possessed  ocmsisted  of  fifty-eight  stands — situated,  twenty-eight 
on  Government  Square,  and  the  balance  on  Marshall  Square. 
In  fact,  it  would  seem  to  have  been  formed  to  take  over  from  the 
Marshall's  Township  Syndicate  two  open  spaces  which  had  been 
originally  reserved  for  public  use,  and  to  convert  them  into  builds 
ing  sites.  It  had  a  capital  of  £25,000,  of  which  no  less  than 
£28,000  was  held  by  the  four  directors.  The  articles  contained 
a  clause  that  the  ownership  of  each  share  should  give  a  right  to 
a  iffoportionate  share  in  the  ownership  of  the  company's  assets. 
And  a  further  clause  allowed  a  director  to  make  contracts  or 
agreements  of  any  kind  with  the  company,  without  being  bound 
to  account  for  the  profits  accruing  therefrom,  provided  that  he 
gave  notice  of  his  interest  and  refrained  from  voting  in  the 
matter. 

After  ooosidering  Dumat's  report  the  mtending  purchasers 
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desired  au  extension  of  time.  But  Goldberg  did  not  support  the 
application,  for  he  was  desirous  of  buying  himself.  Having 
been  introduced  to  Trimble  by  the  manager  of  the  African 
Banking  Corporation  at  Durban,  he  proposed  to  him  that  they 
should  go  in  for  the  venture  together.  Trimble  agreed,  on 
condition  that  Bennett,  who  seems  to  liave  been  a  man  of  con- 
siderable means,  should  also  become  a  party.  Arrangements  were 
made  with  the  bank  for  financing  the  first  instalment,  and  on 
the  14th  January  Goldberg,  who  had  been  acting  for  the  syndi- 
cate, wired  to  Hollard,  advising  him  not  to  grant  any  extension 
of  time,  and  saying  that  he  was  able  to  purchase  the  assets  him- 
self. Further  correspondence  ensued,  and  on  the  23rd  January 
Goldberg  wired  that  the  first  instalment  was  being  remitted  by 
Trimble  through  the  bank,  and  that  the  purchase  was  thereby 
concluded.  The  original  syndicate  then  disappeared  from  the 
scene. 

The  next  step  was  the  execution  of  a  memorandum  of  agree- 
ment between  Goldberg,  Trimble  and  Bennett.  By  it  they 
agreed  to  enter  into  a  partnership  for  the  purpose  of  purchasing, 
in  equal  shares,  certain  assets  in  the  Transvaal  belonging  to 
Hollard.  Profits  and  losses  were  to  be  equally  borne;  in  the 
case  of  any  difference,  the  opinion  of  the  majority  was  to  prevail ; 
no  partner  was  to  dispose  of  his  interest  without  the  written 
consent  of  the  others ;  and  all  dealings  with  the  property  of  the 
partnership  were  to  be  transacted  through  Trimble,  to  whom  the 
other  partners  were  to  give  powers  of  attorney  to  act  for  them 
in  all  such  dealings.  This  deed  was  dated  10th  February,  1902 ; 
and  on  the  same  day  special  powers  were  executed  in  his  favour 
by  Goldberg  and  Bennett,  which  authorised  him  to  sell  and 
transfer  all  or  any  of  the  properties  and  shares  purchased  by  the 
partnership. 

Trimble  proceeded  at  once  to  Johannesburg,  where  he  was  to 
meet  Hollard,  to  settle  the  details  connected  with  the  purchase 
and  the  securing  of  the  balance  of  the  price,  and  then  to  sign  on 
behalf  of  his  partners  and  himself  a  contract  embodying  the 
terms  finally  decided  upon.  It  is  common  cause  that  before  he 
left  Natal  the  partners  discussed  the  value'  of  all  the  propositions 
which  they  had  agreed  to  buy,  and  amongst  others  the  value  of 
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the  Sigma  shares  and  of  the  stands  which  the  Sigma  Syndicate 
owned.  Goldberg  was  well  acquainted  with  the  position  of  these 
stands,  and  knew  that  they  were  very  valuable.  Trimble  was 
shown  Dumat's  report,  and  there  can  be  no  doubt  that,  from  that 
source,  and  from  the  conversation  with  his  partners,  he  was  fully 
poeied  in  the  matter.  Indeed,  so  soon  as  he  knew  that  the  Sigma 
sUnds  were  situated  on  Government  and  Marshall  Squares, 
his  knowledge  of  the  locality  must  have  told  him  that  they  con- 
stituted an  asset  of  great  value.  The  purchase-price  of  all  the 
properties  was  £95,000 ;  the  number  of  Sigma  shares  included 
among  them  was  5500,  or  more  than  one-fifth  of  the  entire  share 
capital;  and  they  were  scheduled  in  the  contract  of  sale  with 
Hollard,  which  was  subsequently  executed,  at  the  sum  of  £30,000, 
or  nearly  one-third  of  the  total  price. 

On  his  arrival  at  Johannesburg  Trimble  saw  Hollard,  and 
came  to  a  satisfactory  understanding  with  him  on  all  points; 
and  on  the  14th  February  the  formal  deed  of  sale  was  executed, 
Trimble  signing  it  on  behalf  of  his  partners  as  well  as  personally. 
As  soon  as  this  had  been  done  he  went  with  Hollard  to  inspect 
the  properties.     In  the  course  of  this  inspection  Hollard  stated 
that  the  Sigma  Syndicate  were  intending  to  sell  their  stands  on 
Oovernment  Square;  on  Trimble's  inquiring  the  price  he  was 
referred  to  Davis,  the  secretary.    He  did  see  Davisj  and  obtained 
an  option  f or  iourteen  days  at  £110,000  for  the  twenty-eight 
stands.    He  then  communicated  with  Bennett,  and  finding  that 
the  latter  was.  willing  to  join  in  the  purchase  and  to  finance 
it,  he  exercised  the  option,  and  bp.ught  the  stands  for'Betinett 
and  himself,  without  communicating  at  all  in  the  matter  with 
Goldberg.    In  order  fully  to  understand  the  position,  it  is  neces- 
sary to  refer  to  the  letters  which  Trimble  wrote  to  his  partners 
at  this  time.    Under  date  the  15th  February  he  addressed  a 
communication  to  Bennett  and  Goldberg  jointly ;  with  it  he  sent 
a  copy  of  the  agreement  of  purchase  which  he  had  signed  and  of 
the  bond  which  had  been  passed  to  secure  the  balance  of  the 
price.    He  went  fully  into  the  negotiations  with  Hollard  which 
had  preceded  the  signing  of  the  agreement, '  and  made  special 
mention  of  the  arrangements  come  to  with  regard  to  the  custody 
of  the  Sigma  share  certificates,  pending  the  payment  of  the  price 


260     OOLDBERO  v.  TRIMBLE  AND  BENNETT. 

at  which  they  had  been  scheduled  in  the  agreement.  It  is  not 
quite  clear  whether,  on  the  I6th,  he  had  formed  any  definite  idea 
of  purchasing  the  Government  Square  stands;  but  at  any  rate 
the  letter  contains  no  reference  to  that  subject 

A  few  days  after — on  the  20th  February — ^Trimble  wrote  to 
Bennett  a  letter  in  which  the  following  passages  occur :  **  Now 
to  business — re  Sigma  shares — I  see  a  good  spec,  for  you  and  I, 
but  no  others,  if  we  can  manage  it — and  it  must  be  strictly  in 
confidence  between  us ;  I  have  gained  certain  information  which 
is  of  very  great  value.  I  cannot  write  you  what  it  is ;  but  I  can 
say  this — I  think  you  and  I  can  make  money  out  of  it  The 
Sigma  Syndicate,  as  you  are  aware,  owns  twenty-eight  stands 
on  Government  or  Church  Square.  ...  I  want  to  buy  those  at 
from  £4000  to  £4500  each,  to  take  the  lot  I  fancy  I  can  get 
the  lot  at  £4000  each,  but  I  am  not  certain,  so  that  I  must 
have  discretion  up  to  £4500  each.  You  may  depend  on  it  I  will 
do  the  best  I  can.  I  know  that  £32,000  is  now  offered  for  four  of 
them,  so  I  expect  to  do  a  good  thing  in  retailing  them  out  As 
to  terms,  I  think  they  will  accept  £10,000  cash  to  close  the  deal, 
balance  in  three,  six,  nine,  twelve  months  at  6  per  cent  Now, 
by  my  buying  the  lot  at  that  price  I  make  for  you  and  Goldberg 
and  myself  roughly  £10,000,  which  will  come  back  to  us  in 
dividends  in  Sigma  shares.  And  when  I  sell  the  lot  to  the  party 
I  bought  the  mules  for  in  a  former  transaction  with  you,  I  have 
no  doubt  you  will  understand  the  source  of  my  information." 
The  letter  then  went  on  to  request  Bennett  to  back  the  writer's 
overdraft  for  £20,000  in  order  to  finance  the  transaction,  and 
proceeded  as  follows :  "  This  is  a  chance  I  don't  want  to  miss, 
and  I  pay  a  friend  £1000  when  the  deal  is  closed;  you  will 
understand  my  liberality,  which  I  cannot  discuss  here.''  Within 
a  day  or  two  after  the  despatch  of  this  very  remarkable  epistle, 
Trimble  must  have  received  Goldberg's  reply  to  his  letter  of  the 
15th  February;  in  it  the  latter  approves  generally  of  the  terms 
arranged  with  HoUard,  and  proceeds  to  put  the  following  ques- 
tion :  *'  What  is  your  opinion  re  buying  out- the  other  holders  of 
the  Sigma  Syndicate?^  So  far  as  the  correspondence  shows 
this  query  was  not  replied  to,  and  no  word  was  written  to 
Goldberg  regarding  the  proposals  embodied  in  the  letter  of  the 
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20th  February  to  Bennett  On  the  8th  May,  1902,  Goldberg 
wrote  again,  stating  that  he  was  about  to  sail  for  England,  and 
was  anxious  for  information  about  their  joint  venture ;  he  wanted 
as  fall  a  report  as  possible  as  to  the  market  value  of  the  various 
propertiea  On  the  9th  June  Trimble  ¥rrote  a  lengthy  report 
to  bis  copartners.  In  reference  to  the  shares,  it  contained  this 
passage :  "  The  Sigma  Building  Co.  has  sold  twenty-eight  stands 
on  the  Government  Square  for  £110,000  on  terma  Our  interest 
in  that  will  be,  as  far  as  I  can  learn,  about  £10,000,  which  I  hope 
we  will  get  back  in  dividends  in  due  course."  It  will  be  noted 
that  the  fact  that  the  stands  had  been  bought  by  Trimble  and 
Bennett  for  their  joint  benefit  was  in  this  letter  carefully  kept 
back  from  Goldberg. 

The  plaintiff  remained  some  time  in  England,  returning  to 
Durban  about  December,  1902.  There  is  a  conflict  of  evidence 
as  to  the  date  when  he  first  became  aware  of  the  transaction  into 
which  Trimble  and  Bennett  had  entered.  His  statement  is  that 
he  knew  nothing  about  the  purchase  of  the  Sigma  stands  until 
March,  1903,  when  they  were  being  advertised  for  resale. 
Trimble  and  one  of  his  witnesses  say  that  at  an  interview  which 
took  place  atthe  end  of  1902  or  early  in  1903  he  admitted  that 
he  knew  that  they  were  the  purchasers,  and  added  that  he 
thought  that  they  might  have  let  him  have  "  a  show  " ;  to  which 
Trimble  replied  that  Goldberg  could  hardly  expect  to  participate, 
seeing  that  he  had  difficulty  in  regard  to  his  share  of  the  money 
required  for  the  Hollard  purchase.  It  will  be  necessary  to 
revert  to  this  point  at  a  later  stage. 

After  his  return  from  England  the  plaintiff  withdrew  the 
power  of  attorney  given  to  Trimble  on  the  10th  February,  1902 ; 
he  was  dissatisfied,  he  said,  with  the  expenditure  incurred  and 
the  charges  made  by  the  latter  in  respect  of  the  property  pur- 
chased by  the  partnership  from  Hollard,  and  also  with  the  fact 
that  no  sales  had  been  effected  of  the  assets.  In  view  of  the 
deadlock  which  then  arose,  the  partners^decided  to  meet  together 
and  thoroughly  thrash  matters  out  They  came  together  on 
the  7th  and  9th  April,  1903,  and  minutes  were  kept  of  the  pro- 
ceedings. It  was  agreed  to  sell  certain  properties  as  soon, as 
possible,  at  fixed  prices — ^Trimble  to  act  as  auctioneer.    He  was 
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also  to  receive  £1000  for  his  work  and  outlay  in  connection  with 
the  properties  during  1902,  and  his  remuneration  as  managing 
partner  during  1003  was  determined.  So  far  as  the  minutes  go 
there  is  nothing  to  show  that  Goldberg  made  any  mention  at 
these  meetings  of  the  purchase  by  his  copartners  of  the  Sigma 
stands.  He  admits  that  he  did  not  bring  the  matter  forward, 
and  says  that  he  was  acting  on  the  advice  of  his  solicitor,  who 
thought  that  the  partnership  matter  had  better  be  settled  first. 

Meanwhile  Trimble  and  Bennett  were  advertising  their 
Sigma  stands  for  sale ;  they  were  advertised  first  in  March,  and 
again  on  the  11th  June.  Shortly  after  the  last-named  date 
some  of  the  stands  must  have  been  sold;  for  Goldberg  and 
Trimble  both  allude  to  the  fact  in  the  evidence  which  they  gave 
in  an  action  brought  at  Durban  to  recover  from  Goldberg  his 
pro  raid  share  of  the  expenses  incurred  in  connection  with 
Hollard's  properties.  That  evidence  was  given  on  the  26th 
June,  so  that  the  sale  must  have  taken  place  at  some  date 
between  the  11th  and  the  26th.  On  the  9th  and  the  11th  July 
he  caused  letters  of  demand  to  be  written  by  his  attorneys  at 
Pretoria  and  Durban  respectively;  in  those  letters  he  claimed 
from  Trimble  and  Bennett  one-third  of  any  profit  made  by  them 
out  of  the  purchase  of  the  Sigma  stands.  But  neither  in  those 
letters  nor  at  any  time  prior  thereto  did  he  offer  to  undertake  a 
share  of  the  liability  incurred  in  respect  of  the  purchase.  As  a 
fact,  however,  the  stands  sold  well.  For  less  than  half  the 
number  the  defendants  have  received  about  £100,000;  the 
remainder  are  still  on  their  hauda 

In  June,  1904-— nearly  a  year  after  the  date  of  his  letters 
of  demand — ^the  plaintiff  took  out  the  summons  in  the  present 
action.  The  declaration  originally  filed  was  based  upon  the 
written  deed  of  partnership  of  the  10th  February,  1902.  It 
alleged,  however,  that  it  was  the  intention  of  the  parties  to 
acquire,  as  a  partnership  asset,  the  Government  Square  stands, 
and  that  if  the  deed  did  not  express  that  intention  it  ought  to 
be  amended.  The  plaintiff  claimed  a  proportionate  share  in  the 
profits  (if  any)  already  made  and  in  the  balance  of  the  stands 
still  unsold.  The  declaration,  which  was  argumentative  and 
verbose  in  the  extreme,  was  excepted  to  as  being  embarrassing 
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and  as  dificlasing  no  cauae  of  action.  This  exception  was  sus- 
tained by  the  High  Court,  and  the  declaration  was  quashed. 
Another  was  substituted  for  it,  and  it  is  this  second  declaration 
which  now  sets  out  the  plaintiff's  contentions.  The  main  feature 
of  this  declaration  is  that  it  alleges  two  partnerships ;  one  (called 
the  first  partnership)  the  terms  of  which  were  embodied  in  the 
written  deed  of  th^  10th  February,  1902;  and  another  (called 
the  second  partnership)  by  which  the  parties,  also  on  the  10th 
February,  but  after  they  had  executed  the  deed,  verbally  agreed 
to  become  partners  in  a  new  venture,  namely,  the  purchase  either 
of  the  Sigma  stands,  or  else  of  the  remaining  Sigma  shares  (some 
20,000  in  number),  whichever  might  be  possible.  The  plaintiff's 
contentions,  after  stating  the  facts,  are : — 

(1)  That  the  acquisition  of  the  twenty-eight  stands  was  a 
partnership  transaction. 

(2)  That  it  was  made  by  Trimble  as  agent  for  the  second 
partnership. 

(3)  That  the  defendants  were  not  entitled  to  purchase  from 
the  Sigma  Syndicate  property  belonging  to  it,  without  the  know- 
ledge and  consent  of  the  plaintiff. 

(4)  That  the  acquisition  of  the  stands  and  their  resale  was  in 
competition  and  rivahy  with  the  objects  of  the  first  partnership. 

On  the  strength  of  one  or  other  of  these  contentions  the  plain- 
tiff claims : — 

(a)  An  account  of  the  profits  already  made  and  payment  of 

a  pro  raid  share  thereof,  and  a  declaration  that  he 
is  entitled  to  share  in  a  similar  proportion  in  the 
remainder  of  the  stands. 

(b)  In  the  alternative,  damages  for  the  acts  and  default  of 

the  defendants  as  partners  and  agents,  which  he  assesses 
at  one-third  of  the  amount  of  the  profits  made  and  to 
be  made  on  the  transaction. 

(c)  He  also  asks  that  the  partnership  deed  may  if  necessary 

be  amended;  and  he  demands  an  interdict  and  the 

appointment  of  a  receiver. 
The  learned  judge  who  tried  the  case  in  the  first  instance 
found  as  a  fact  that  no  verbal  agreement  to  enter  into  what  is 
called  '"  the  second  partnership  "  ever  took  place.    Not  only  do  I 
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Bennett  and  himself,  his  interests  and  his  duty  were  diametri- 
cally  opposed.  The  higher  the  price  at  which  he  boaght,  the 
better  for  Goldberg  and  the  original  firm ;  the  lower  the  price 
the  more  advantageous  would  it  be  for  himself  and  Bennett 
If  they  could  acquire  the  stands  cheaply,  their  profits  on  a  resale 
would  more  than  make  up  for  the  diminished  dividend  which 
would  accrue  to  them  as  owners  of  two-thirds  of  the  5500  shares. 

That  the  transaction  was  not  an  honest  one  appears  clear 
from  the  terms  of  the  letter  to  Bennett  of  the  20th  February. 
"  I  pay  a  friend,"  wrote  the  artless  Trimble,  «  £1000  when  the 
deal  is  closed ;  you  will  understand  my  liberality,  which  I  cannot 
discuss  here."  Trimble  admitted  in  the  box  that  this  £1000  was 
to  be  paid  as  secret  commission,  though  the  name  of  the  recipient 
was  not  disclosed.  It  was  probably  paid  either  to  some  person 
who  had  influence  with  the  syndicate,  to  induce  the  directors  to 
accept  Trimble's  offer,  or  to  some  person  who  he  thought  could 
control  the  Government  offer,  so  as  to  ensure  that  that  offer 
should  not  be  raised.  *If  we  knew  to  whom  the  money  was 
promised  and  why,  it  might  throw  some  further  light  upon  the 
transaction.  In  any  event  it  was  k  discreditable  one  for  Trimble 
to  enter  into.  Not  only  so,  but  it  involved  a  distinct  breach  of 
the  good  faith  and  duty  which,  as  managing  partner  of  the  firm 
sent  up  specially  to  dispose  of  its  assets,  he  owed  to  Goldberg, 
his  fellow-member.  That  he  was  to  some  extent  conscious  of 
this  is  shown,  I  think,  by  the  care  which  he  took  to  conceal  the 
transaction  from  Goldberg.  And  that  the  firm  did  sustain  actual 
prejudice  is  also  clear,  though  the  claim  of  a  partner  for  relief 
under  such  circumstances  exists  quite  independently  of  the  fact 
that  his  interests  have  been  adversely  affected.  Trimble,  as  he 
informed  Bennett,  was  quite  prepared  to  pay  £4500  each  for  the 
stands,  or  £126,000  in  all.  As  a  fact  he  obtained  them  for 
£110,000;  so  that  he  purchased  them  for  £16,000  less  than  he 
himself  was  prepared  to  offer. 

Now  if  the  twenty-eight  stands  had  figured  in  the  list  of 
scheduled  properties  of  which  Trimble  had  to  dispose,  there  can 
be  no  possible  doubt  that  he  would  not  have  been  allowed  to 
make  a  profit  by  buying  them  himself.-  And  I  do  not  think 
that,  in  principle,  the  matter  can  be  different  because  the  firm 
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was  interested  primarily  in  the  syndicate  shares,  and  not  directly 
in  the  syndicate  assets.  After  all,  it  was  the  Sigma  stands  which 
constituted  the.  value  of  the  Sigma  shares,  and  the  partnership 
was  as  vitally  concerned  in  the  price  obtained  for  those  stands 
as  i{  one-fifth  of  each  stand  had  been  actually  registered  in  its 
name. 

Neither  in  the  court  of  first  instance  nor  on  appeal  was  the 
point  taken  for  the  defendants,  that  their  liability  to  account 
for  profits  must  be  confined  to  such  proportion  thereof  as  the 
shares  held  by  the  partnership  bore  to  the  total  capital  of  the 
syndicate.  That  proportion  was  exactly  22  per  cent.,  for  the 
partners  held  5500  shares  out  of  25,000.  But  even  if  the  point 
had  been  taken,  I  should  not  have  felt  able  to  hold  that  Trimble, 
thoogh  under  the  circumstances  he  could  not,  without  a  breach 
of  faith,  have  purchased  22  per  cent,  of  each  stand  behind  the 
tftck  of  his  partner,  could  nevertheless  have  acquired  the  re- 
maining 78  per  c^nt.  with  impunity.  Goldberg,  by  virtue  of 
the  partnership  shares,  was,  as  it  seems  to  me,  interested  in  each 
and  every  stand  held  by  the  syndicate,  and  was  entitled  to 
object  to  his  copartner  making  a  profit  for  himself  by  the  pur- 
chase of  any  one  or  more  of  them.  It  is  not  practically  passible, 
in  my  opinion,  to  split  up  the  purchase  of  each  stand  into  two 
parts,  and  Trimble  of  course  had  never  any  idea  of  doing  so. 
There  is  nothing  in'the  evidence  to  show  that  a  fifth  share  of  a 
Johannesburg  stand  was  in  practice  a  saleable  commodity ;  nor 
18  it  at  all  probable  that  it  was.  Even  if  it  had  been,  I  am  not 
prepared  to  say  that  Trimble  was  justified  in  purchasing  four- 
fifths  of  each  stand  for  himself,  while  acquiring  one-fifth  for  his 
firm.  His  duty  to  deal  honourably  and  in  good  faith  with  his 
partners  precluded  him  from  so  doing.  As  the  holder  of  an 
undivided  four-fifths  of  each  stand,  he  would  have  had  a  very 
real  advantage  over  the  partnership.  He  would  have  been  able 
to  dictate  the  time  and  mode  of  resale  (for  a  subdivision  would 
have  been  impracticable),  and  for  all  {Practical  purposes  he  would 
have  had  the  firm  at  his  mercy.  If  a  partner  in  breach  of  his 
duty  acquires  property  intimately  connected  with  the  business 
of  the  partnership,  and  which  it  is  detrimental  to  its  interests 
that  he  should  hold  for  himself,  he  ought  to  be  held  to  have 
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acquired  it  for  the  partnership,  even  though  it  may  not  fall 
directly  within  the  scope  of  the  firm's  business  (Feaihergton" 
haye  v.  Fenwick,  IT  Ves.  298 ;  and  see  also  Rusaell  v.  Atutwick, 
1  Sim.  62).  I  do  not  think,  therefore,  that  if  the  point  to  which 
I  have  referred  had  been  taken  on  behalf  of  the  defendants,  it 
would  have  succeeded. 

If  Trimble  is  liable  to  account  to  the  plaintiff,  then  clearly 
Bennett  is  also  liable ;  for  he  joined  in  the  purchase  and  financed 
the  operation  with  a  full  knowledge  of  all  the  facts.  And  in  my 
opinion  the  plaintiff  is  entitled  to  share  in  the  profits  made  by 
the  defendants  in  respect  of  these  stands.  The  conclusion  at 
which  1  have  arrived  is  strengthened  by  the  fact  that  Trimble 
made  use,  for  his  own  purposes,  of  information  which  he  obtained 
as  a  partner  of  the  firm  and  of  opportunities  which  came  to  him 
while  he  was  transacting  its  business.  But  I  do  not  propose  to 
discuss  that  aspect  of  the  case  in  detail,  because  my  decision  is 
sufficiently  based  upon*  this  broad  consideration — ^that  Trimble, 
while  managing  partner  of  the  firm  to  which  Ooldberg  belonged* 
and  while  expressly  acting  as  agent  of  the  latter,  placed  himself 
in  a  position  in  which  his  own  interests  were  in  direct  conflict 
with  his  duty  to  the  plaintiff;  and  that  he  cannot  be  allowed  to 
retain  for  himself  any  resulting  profit. 

The  question,  however,  whether  Ooldberg  has  not  lost  his 
claim  to  insist  upon  a  share  of  the  profits  by  his  conduct  after 
he  became  aware  that  Trimble  and  Bennett  had  acquired  the 
stands,  is  one  to  which  I  have  given  much  consideration.  I  have 
already  drawn  attention  to  the  conflict  of  evideifce  as  to  the  date 
when  the  plaintiff  obtained  this  knowledge.  He  denies  that  he 
knew  who  the  purchasers  were  until  March,  1903.  But  the  • 
defendant  and  his  witnesses  depose  to  a  conversation  which  took 
place  some  two  months  earlier,  and  in  the  course  of  which 
Goldberg  admitted  that  he  knew  who  had  bought  the  stands. 
In  the  conflict  regarding  the  question  of  the  "second  partner- 
ship," the  learned  judge  accepted  the  statements  of  the  defendant 
as  more  accurate  than  that  of  the  plaintiff;  and  I  assume  there- 
fore that  Trimble  is  correct  when  he  deposes  that  Ooldberg 
knew,  at  the  beginning  of  1903,  that  he  was  the  purchaser.  He 
took  no  steps  to  claim  any  share  in  the  contract  until  July — mx 
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months  later — hy  which  time  some  of  the  stands  had  been  re- 
add  at  a  very  handsome  profit.  Does  his  conduct  amount  to 
laehes  so  as  to  disentitle  him  to  succeed  ? 

Now  the  defence  of  laches  is  a  special  one,  and  ought  to  be 
ezpresdy  raised  upon  the  pleadings.  In  the  present  case  it  was 
neither  taken  in  the  plea,  nor  was  it  so  much  as  referred  to 
daring  the  argument  The  Court,  therefore,  if  it  decided  to  give 
effect  to  it  at  all,  could  only  do  so  after  ordering,  a  reargument 
of  the  case  on  that  point,  and,  if  necessary,  an  amendment  of  the 
pleadings.  But  I  do  not  think  such  a  course  would  be  warranted, 
or  that  we  should  be  justified  in  inviting  the  defendants  to  set 
np  a  case  not  made  by  them  at  the  trial  or  on  appeal,  unless  we 
were  satisfied  that  the  evidence  as  it  stands  establishes  a  primd 
facie  case  that  the  plaintiff  has  been  guilty  of  laches.  And  I  do 
not  think  that  it  does. 

It  is  quite  true  that  the  Court  will  be  slow  to  grant  such 
equitable  relief  as  is  claimed  in  this  action  to  a. plaintiff  who, 
having  been  wronged  by  his  partner,  deliberately  refrains  for  a 
considerable  time  from  assuming  any  share  of  the  responsibility 
whidi  his  joining  in  the  venture  complained  of,  when  it  came  to 
his  knowledge,  would  entail,  and  who  postpones  any  assertion  of 
his  claim  until  a  profit  has  been  earned  and  all  risk  has  dis- 
appeared This  is  specially  so  when  the  venture  or  business,  in 
respect  of  which  relief  is  sought,  is  either  of  a  highly  speculative 
nature,  or  involves  considerable  outlay  or  risk  to  render  it  profit- 
able. The  point  has  been  thus  stated  by  Lord  Lyndhubot 
{Prendergaat  v.  TwrUm,  18  L.J.,  Ch.  269):  "To  allow  the  party 
to  lie  by  in  a  case  of  this  nature,  to  watch  the  course  of  events, 
to  urge  his  claim  if  it  should  be  to  his  advantage  to  do  so,  and  to 
abandon  it  in  case  of  a  continuance  of  misfortune  and  loss,  which 
as  a  proprietor  he  must  have  shared,  would  be  at  variance  with  the 
plainest  rules  of  justice."  This  is  not  a  question  of  abandon- 
ment; no  man  is  presumed  to  give  up  or  waive  his  rights,  and 
there  is  nothing  in  the  evidence  which  would  point  to  any  inten- 
tion on  the  part  of  Goldberg  to  abandon  his  claim.  The  point 
really  is  whether  he  knowingly  refrained  from  electing  to  claim 
an  interest  in  the  purchase  of  the  stands,  for  such  a  time,  and 
imder  such  circumstances,  that  it  would  not  be  fair  to  the  wrong- 
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doer  DOW  to  grant  relief.  The  delay  which  occurred  was  not  at 
the  outmde  longer  than  Biz  months.  I  have  consulted  a  number 
of  English  cases  in  which  the  question  of  laches  has  been  dia- 
cussed ;  but  in  none  that  I  am  aware  of  has  the  plaintiff  onder 
similar  circumstances  been  debarred  from  relief  owing  to  the 
lapse  of  so  short  a  period  (Clegg  v.  Edinonwn,  26  LJ.  673; 
Prendergast  v.  TuHon,  13  LJ.  268 ;  de  Bussclie  v.  AU,  8  Ch.  D. 
286).  Not  only  so,  but  before  a  suitor  can  be  penalised  for 
failure  to  elect,  it  must  be  clear  either  that  he  was  acquainted 
with  the  facts  necessary  for  an  exercise  of  judgment,  or  that, 
knowledge  of  those  facts  being  available,  he  failed  to  make  him- 
self acquainted  with  them.  I  am  satisfied  that  Qoldberg  did  not 
know  all  the  material  facts  connected  with  the  transaction  in 
January  or  in  March,  1903,  or  even  up  to  July,  when  he  caused 
letters  of  demand  to  be  written.  He  knew  that  Trimble  and 
Bennett  had  bought  the  stands  for  £110,000;  but  he  did  not 
know  what  terms  of  payment  had  been  arranged,  and  that  was 
a  point  most  importivnt  to  be  known.  Judging  from  Trimble's 
letter  of  the  SOth  February,  the  teims  were  likely  to  have  been 
£10,000  in  caeh,  and  the  balance  in  quarterly  instalments,  extend* 
ing  over  twelve  months ;  but  the  point  is  not  clear  even  now. 

Moreover,  Trimble  when  he  purchased  seems  to  have  had 
assurances,  from  some  person  unknown,  that  the  latter  would  take 
over  all  the  stands ;  in  which  case  the  risk  would  have  been  very 
small.  I  gather  that  from  the  following  passage  in  his  letter, 
"  And  when  I  sell  the  lot  to  the  party  I  bought  the  mules  for  in 
a  former  transaction  with  you,  I  have  no  doubt  you  will  under- 
stand the  source  of  my  information."  Qoldberg  did  not  know 
that  fact  It  is  also  clear  that,  by  some  arrangement  with  the 
Government,  Trimble  obtained  £10,000  and  a  number  of  Govern- 
ment stands,  presumably  in  exchange  for  some  ground  or  rights 
of  way  on  the  square.  The  evidence  does  not  show  how  soon 
after  the  purchase  ..this  arrangement  was  come  to,  or  whether 
Trimble  had  it  in  view  when  he  bought  But  Goldberg  knew 
nothing  about  it.  These  were  all  matters  which  would  have 
affected  the  judgment  of  a  reasonable  man  in  deciding  whether 
or  not  he  should  elect  to  claim  a  share  in  this  transaction.  And 
I  do  not  see  how  Goldberg  could  have  obtained  information 


OOLDBBRG  v.  TRIMBLE  AND  BENNETf.  27l 

about  them.  Neither  Trimble  nor  Bennett  volunteered  any 
statement ;  they  were  pursuing  a  policy  of  reticence.  And  there 
was  no  other  quarter  to  which  the  plaintiff  could  apply.  The 
5500  shares  remained  registered  in  the  name  of  HoUard ;  and 
Goldberg,  not  being  a  registered  shareholder,  would  have  applied 
in  vain  to  the  syndicate  for  information.  We  know,  as  a  fact, 
that  he  was  recently  obliged  to  sue  Hollard  in  order  to  compel 
transfer  of  those  shares  into  the  names  of  himself  and  his  co- 
partners jointly,  and  that  in  that  action  Trimble  and  Bennett 
sided  with  Hollard,  and  wdre  joined  as  defendants  in  the  action. 
It  was  useless  therefore  for  him  to  apply  either  to  his  partners 
or  to  the  syndicate  for  information ;  indeed,  he  did  make  inquiries 
from  the  latter,  but  without  saeoess.  Under  these  circumstances 
I  fail  to  see  that  a  primd  facie  case  of  ladies  as  against  the 
plaintiff  has  been  made  out  upon  the  evidence. 

The  result  is  that  I  am  obliged,  to  my  regret,  to  differ  from 
the  oonclosioh  arrived  at  by  the  High  Court  I  think  that  the 
plaintiff  is  entitled  to  share  in  the  proceeds  of  the  venture 
entered  into  by  the  defendants,  but  upon  terms,  of  course,  that 
he  must  undertake  an  equivalent  share  of  the  liabilities.  The 
aUnds  were  bought  for  £110,000,  and  £100,000  has  already  been 
realised  in  a  resale  of  some  of  them.  So  that  the  obligation  of 
liability  is  not  heavy,  but  such  as  it  is  the  plaintiff  must  under- 
take his  part  of  it.  The  appeal  should  be  allowed  and  judgment 
entered  {or  the  plaintiff  (1)  declaring  him  entitled  to  an  account 
from  the  defendants  jointly  and  severally  of  all  profits  made  by 
them  from  the  acquisition  of  the  twenty-eight  stands  originally 
parchased  by  them  from  the  Sigma  Syndicate,  and  payment 
over  to  the  plaintiff  of  one-third  share  of  such  profits,  if  any, 
with  interest  a  tempore  monte ;  (2)  declaring  that  the  plaintiff 
18  entitled  to  one-third  interest  in  the  residue  or  remainder  of 
the  said  twenty-eight  stands  which  have  not  been  disposed  of, 
and  directing  the  defendants  to  do  all  things  necessary  to  place 
the  plaintiff  in  possession  of  such  interest. 

These  orders  to  take  effect  upon  the  plaintiff  discharging  or 
satisfactorily  securing  one-third  of  the  liability,  if  any,  remain- 
ing upon  the  defendants  in  respect  of  the  purchase-price  of  the 
said  stands.      No  order  at  pi-esent  on  the  applications  for  a 
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receiver  and  for  an  interdict    The  respondents  most  pay  the 
costs  in  the  court  below  and  also  the  costs  of  appeal 

Mason,  J. :  The  history  of  the  facts  which  have  led  to  the 
present  ease  is  given,  in  the  judgment  of  the  Chuef  Justice,  and 
as  I  agree  in  the  view  which  he  has  taken  it  is  not  necessary  for 
me  to  repeat  them. 

The  general  principles  governing  the  relations  of  partners 
with  each  other  in  mattera  of  this  kind  are  substantially  the 
same  as  those  applicable  to  principal  and  agent,  and  these  have 
been  very  fully  dealt  with  by  this  Court  in  the  case  of  the  Trana- 
vaal  Cold  Storage  Co.  v.  Paling  ([1904]  T.a  4).  It  is  the  duty  of 
a  partner  in  all  matters  concerning  the  partnership  affurs  to  do 
his  best  for  the  partnership,  preferring  its  interests  to  his  own 
in  case  of  conflict,  and  accordingly  not  to  enter  into  any  trans- 
action which  may  place  him  in  such  a  position  that  his  individual 
advantage  may  be  opposed  to  this  paramount  obligation. 

Now  in  this  case  the  special  circumstance  which  requires 
consideration  is  the  fact  that  TrimMe  and  Bennett  bought  no 
property  in  which  the  partnership  had  any  direct  interest  or  the 
purchase  of  which  came  within  the  scope  of  the  partnership 
business ;  they  bought,  property  belonging  to  a  company  in 
which  the  partnership  held  a  considerable  number  of  shares, 
which  formed,  moreover,  ojie  of  the  chief  Sji^ets  of  the  partner- 
ship. It  is,  of  course,  quite  clear  that  tjie  partnership  had  no 
title  or  legal  ownership  in  the  Sigma  stands,  but  it  is  equally 
clear  that  the  value  of  the  shares  depended  to  a  great  extent  on 
the  value  of  the  standa  ,.  It  was  Trimble's  duty,  both  as  a  part- 
ner and  as  having  control  of  the  Me  of  the  shares,  to  adopt  any 
legitimate  means  which  came  under  his  observation  for  increasing 
their  value,  and  to  communicate  to  the  partners  any  information 
which  affected  their  value.  Now  can  it  be  said  that  this  duty 
was  confined  solely  and  strictly  to  the  shares  themselves  without 
any  reference  to  the  property  which  made  the  shares  of  valua 
To  adopt  this  view  appears  to  me  to  overlook  the  substance  of 
the  transaction.  The  share^themselves  are  only  pieces  of  paper; 
their  value  is  the  interest  they  give  in  the  stands,  %nd  therefore 
the  interest  of  the  partnership  was  pot  in  the  mere  shai-e  oertifi- 
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Cites,  bat  in  reality  in  the  stud*  tbemselvee.  It  seems  to  me 
impossible  to  hold  that  the  shares  were  within  the  scope  of  the 
partnership  business,  but  that  the  stands  had  nothing  to  do  with 
the  partnership.  If  Trimble,  for  instance,  had  found  a  defect  in 
the  title  of  the  stands,  would  he  have  been  entitled  to  procure, 
them  or  some  dominant  interest  in  them  for  himself  to  the 
prejudice,  if  not  the  ruin,  of  the  partnership  ?  If  the  value  of 
partnership  property  "A"  is  dependent  on  anojther  property 
"B,"  which  does  not  belong  to  the  partnership,  could  a  partner 
acquire  "B"  and  levy  blackmail  upon  the  partnership  even 
sapposing  that  the  actual  purchase  of  the  property  "B"  were 
not  within  the  scope  of  the  partnership  business  ?  It  appears 
to  me  that  the  rule  requiring  a  partner  to  exhibit  towards  his 
associates  in  all  concerns  affecting  their  joint  interests  the  utmost 
zeal  and  good  faith  would  be  defeated  if  these  interests  could  be 
destroyed  or  prejudiced  under  cover  of  the  interposition  of  another 
persona  in  the  shape  of  an  incorporated  company. 

In  this  case  Trimble  was  not  only  a  partner,  but  also  a 
managiDg  partner  on  the  spot,  and  the  agent  of  the  other  partners 
under  a  sp?cial  power  of  attorney.    I  do  not  think  that  I  can 
uae  more  appropriate  words  in  describing  his  position  than  those 
contained  in   the  American  case  of  Kivibei'ley  v.  Arms  (129 
U.S.S.C.  512):  "The  law  exacts  good  faith  and  fair  dealing  be- 
tween partners  to  the  exclusion  of  all  arrangements  which  could 
possibly  affect  injuriously  the  profits  of  the  concern;  he  .  .  . 
stood .  .  .  clothed  in  some  respects  with  a  double  trust,  both  of 
which  imposed  upon  him  the  utmost  good  faith  in  his  dealings, 
«o  that  he  might  never  sink  the  interests  of  the  firm  into  that  of 
hiDUielf  alone.     Whatever  he  may  have  obtained  in  disregard  of 
BQch  a  trust,  a  court  of  equity  will  4ay  hold  of  and  subject  to  the 
benefit  of  the  partnership.     Neither  by  open  fraud  or  concealed 
deception,  nor  by  any  contrivance  masking  his  actual  relations 
to  the  firm,  can  a  member  of  it  or  an  agent  of  it  be  permitted  to 
hold  to  his  own  use  acquisitions  made  in  disregard  of  those 
idations  either  as  partner  or  agent." 

Now  what  was  Trimble's  dealing  with  reference  to  this  pro- 
perty ?  He  had  come  up  armed  with  a  full  report  as  to  these 
Btands,  a  report  which  was  partnership  property ;  he  was  inspect- 
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ing  these  stands  on  behalf  of  the  partnership  when  he  learns 
that  they  are  for  sale.  What  actaally  took  place  has  been  very 
partially  disclosed  in  evidence,  but  the  letter  of  the  20th 
February,  1902,  contains  some  remarkable  statementa  He 
writes  to  Bennett  a  letter,  intended  to  be  kept  from  Goldberg, 
saying  :  "  I  have  acquired  certain  information  which  is  of  very 
great  value.  I  cannot  write  you  what  it  is,  but  I  can  say  this — 
I  think  you  and  I  can  make  money  out  of  it"  This  information 
clearly  has  reference  to  the  Sigma  stands.  He  also  says  that  he 
knows  £32,000  was  then  offered  for  four  of  them,  and  speaks  of 
selling  the  lot  to  the  party  for  whom  he  had  bought  the  mules 
in  a  former  transaction  with  Bennett.  He  also  has  to  pay  a 
friend  £1000  when  the  deal  is  closed.  The  judge  who  decided 
the  matter  in  the  court  below  came  to  the  conclusion  that  there 
was  no  breach  of  good  faith  as  regards  the  plaintiff,  and  that  the 
purchase  of  the  stands  was  a  perfectly  bond  fide  one  and  for 
what  was  then  considered  a  good  price.  That  the  sellers  con- 
sidered this  price  fair  there  seems  no  reason  to  doubt,  but  in  face 
of  this  letter  it  appears  to  me  impossible  to  hold  that  the  trans- 
action was  bond  fide  and  not  a  breach  of  faith  to  the  plaintiff. 
The  information  which  is  of  such  great  value  as  to  make  it 
worth  Trimble's  while  to  purchase  the  property,  the  mysterious 
person  to  whom  he  expects  to  sell  the  whole  lot,  the  payment  of 
£1000  to  a  friend — all  these  facts  point  to  my  mind  almost 
irresistibly  to  the  conclusion  that  Trimble  knew  of  a  probable  or 
intending  purchaser  of  these  stands  at  a  figure  which  would 
give  Bennett  and  himself  a  handsome  profit  if  they  could  secure 
the  property  speedily.  He  docs  not  communicate  any  of  this 
information  to  his  partner  Goldberg.  He  and  Bennett  kept  the 
information  to  themselves  in  order  to  get  the  stands  cheap.  I 
cannot  but  regard  this  as  a  serious  breach  of  duty  on  their  part. 
By  an  arrangement  with  the  Government,  Trimble,  in  return 
for  giving  a  piece  of  land  for  a  road  to  their  buildings,  which 
lie  in  the  centre  of  these  stands,  obtained  £10,000  and  ten  stands. 
When  this  arrangement  was  made  there  is  no  direct  evidence. 
Whether  the  purchase  was  made  by  Trimble  with  a  belief  that 
the  Government  would  have  to  deal  with  him  is  not  stated  in 
evidence,  but  it  is  clear  that  he  had  some  special  reason  for 
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believing  tliat  he  oould  make,  very  soon,  a  very  handsome  profit 
oat  of  these  stands,  becanse  the  letter  contemplates  that  at  any 
rate  his  share  of  the  money  to  be  found  for  the  purchase- price 
would  not  exceed  £20,000. 

It  is  also  clear  from  the  letter  that  Trimble  was  prepared  to 
give  £126,000  for  the  whole  twenty-eight  stands.  He  closed  his 
bargain  with  the  company  at  £110,000.  Thus  he  procured  the 
stands  for  £16,000  cheaper  than  his  limit  of  price»  and  the  pait- 
nership  received  £3520  less  than  they  would  have  done  if 
Trimble  had  given  the  full  price  which  he  was  prepared  to  give. 
Now  if  Trimble  had  known  of  some  purchaser  prepared  to  give 
£126,000  for  these  stands,  would  it  have  been  consistent  with 
his  duty  as  a  partner  to  try  and  get  the  stands  for  himself  at 
the  lower  i[>tice  of  £110,000,  suppressing  the  information  of  a 
higher  oiFer.  It  seems  to  me  that  that  would  have  been  an  act 
in  violation  of  his  duty  to  the  partnership ;  his  position  is  not 
changed  because  he  himself  was  the  person  prepared  to  give  the 
higher  price.  I  think  it  therefore  clear  that  Trimble  placed 
himselt  in  a  position,  in  which  his  interest  and  his  duty  con- 
flicted in  a  matter  directly  concerning  the  partnership,  and  that 
therefore  he  is  liable  to  account  to  the  plaintiff  for  the  profit 
which  he  has  made. 

In  the  case  of  Aas  v.  Benham  ([1891]  2  Ch.  244)  it  was  laid 
down  that  a  partner  was  not  liable  ix>  account  for  profits  made 
in  a  transaction  which  was  beyond  the  scope  of  the  partnership 
business,  though  it  was  in  the  course  of  the  partnership  business 
that  he  procured  the  information  leading  to  the  transaction,  and 
this  decision  has  been  followed  in  America  (Lritta  v.  KUboum^ 
150  U.S.S.C.  524;  see  also  Dean  v.  MacDiyweU,  8  Ch.  D.  346), 
Bat  in  that  and  the  kindred  cases  the  partnership  had  no  interest, 
$rect  or  indirect,  in  the  transaction  which  was  challenged.  The 
information  which  was  used  did  not  affect  directly  the  partner- 
ship business,  and  there  was  no  concealment  of  facts  which  it 
was  the  duty  of  the  partner  sued  to  have  laid  before  his  co- 
partners. Here  the  partnership  is  vitally  interested  in  the  sale 
of  the  stands.  The  information  as  to  their  value  and  as  to 
probable  purchasers  was  information  which  Trimble  ought  to 
have  communicated  to  his  copartner,  and  this  circumstance  there- 
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fore  coustitutes  a  fundamental  diffei*cnce  between  the  cases.  But 
it  is  not  necessary,  in  my  opinion,  to  found  the  plaintifTs  remedy 
on  the  defendants'  mere  use  of  information  which  belonged  to 
the  partnership  generally. 

One  question  which  has  not  been  raised  upon  the  pleadings, 
and  which  was  not  argued  either  in  the  court  below  or  before 
UR,  has  caused  mo  some  difficulty.  The  partnersliip  was  only 
interested  to  the  extent  of  22  per  cent  in  the  stands.  Ought 
the  defendants  to  account  for  the  whole  profit  on  the  stands  or 
only  for  the  profit  made  in  respect  of  the  interest  which  the 
partnership  substantially  had  in  them.  The  case  of  Tyrell  v. 
D^xnk  of  London  (31  L.J.,  Ch.  369)  has  some  bearing  upon  this 
point.  There  a  solicitor  of  a  company  in  course  of  formation, 
having  received  instinictions  with  reference  to  the  purchase  of  a 
site  for  the  bank,  procured  an  interest  in  the  property  a  portion 
of  which  was  afterwards  offered  to  and  purchased  by  his  clients 
for  a  sum  exceeding  the  cost  of  the  whole.  The  House  of  Lords 
hold  that  he  was  not  a  trustee  for  the  bank  in  respect  of  that 
portion  of  the  property  which  they  had  not  and  never  intended 
to  buy,  but  they  adjudged  the  bank  entitled  to  the  land  wliich 
they  had  bought  at  the  price  which  the  solicitor  had  given  for 
the  whole  after  deducting  the  value  of  the  unsold  portion.  Now 
that  case  has  some  resemblance  to  the  present  one,  but  it  seems 
to  me  impossible  to  separate  this  transaction  into  portions  as 
was  done  in  that  case.  The  partnci-ship  was,  moreover,  interested 
in  each  one  of  the  stands,  and  in  addition  to  tluit  it  was  Trimble  s 
use  and  suppression  of  infonuation  which  should  have  been  com- 
municated to  Goldberg  which  enabled  him  to  make  the  purchase 
as  a  whole. 

There  is  one  other  question  which  has  attracted  our  attention 
during  the  consideration  of  this  case,  viz.,  whether  the  relief  to 
which  we  believe  the  plaintiff  to  be  entitled  should  bo  refused 
because  of  his  UiclteH  in  pi'osecuting  his  claim.  This  point  was 
neither  raised  in  the  pleadings  nor  apparently  argued  in  tho 
court  below ;  it  was  not  mentioned  by  either  side  at  the  hear- 
ing before  us.  If  unchallenged  facts  appearing  upon  the  record 
showed  clearly  such  UccIu^h  as  would  have  apparently  disentitled 
the  plaiutitt'  to  any  relief,  and  have  rendered  it  unjust  for  the 
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Com-t  to  excrci»c  ita  equitable  jurindiction  againnt  the  defendantA, 
then  I  Rhould  have  seriously  considered  whether  it  would  not 
have  l)een  right  to  send  tlie  case  back,  so  that  hichea  might  be 
apecifically  raised  and  the  plaintiff  directed  to  meet  the  case  on 
tli&t  point.  There  is  very  strong  authority  against  the  adoption 
of  such  a  course  {Lindsay  Petixle\im  Co.  v.  Hurd,  5  L.R.,  P.C, 
221;  Garden  Gully  Co.  v.  McLinter,  1  App.  Cas.  57),  though 
there  is  authority  also  upon  the  other  side  (WiUard  v.  Wo<xi,  164 
U.S.S.C.  502). 

The  plaintiff  in  this  case  knew  some  time  early  in  1903,  and 
not  later  than  March,  that  Trimble  and  Bennett  had  bought  the 
Rtands  for  £110,000  and  were  advertising  them  for  sale.     He 
never  oommunicaied  to  them  his  objection  to  the  purchase.    It 
is  true  that  this  advertised  sale  was  postponed,  but  apparently 
he  lay  by  waiting  until  there  had  been  a  sale,  and  when  it  was 
clear  the  venture  would  be  profitable  asserted  his  claim.    The 
principle  that  such  a  course  will  disentitle  a  plaintiff  to  relief 
has  been  laid  down  in  several  cases,-  but  only  so  far  as  I  can 
judge  with  reference  to  transactions  where  the  property  was  of  a 
highly  flpeculativo  character,  and  required  great  labour  or  expense 
for  its  development  and  profitable  use  {Norway  v.  Rov)e,  19  Ves. 
144;  Pmidergast  v.  Turton,  11   L.J.  Ch.,  N.S.  22;  JSmeat  v. 
Vivian,  33  LJ.  Ch.  513 ;  Ride  v.  JevM,  12  Ch.  D.  660 ;  CLegg  v. 
Edmondson,  26  L.J.  Ch.,  N.S.  673;  Vigera  v.  Pike,  C  &  F  652). 
This  property,  however,  situated  in  the  centre  of  Johannesburg, 
can  hardly  he  brought  within  the  category  of  highly  speculative 
investments,  and  though  the  purchase-price  was  indeed  a  very 
large  sum,  there  is  no  evidence  that  beyond  that  any  extraordi- 
nary expenditure  was  required. 

In  all  these  cases,  however,  where  the  doctrine  of  lachps  is 
applied,  there  has  been  on  the  part  of  the  plaintiff  full  knowledge 
of  the  circumstances  of  the  transaction  which  he  could  have 
challenged  but  has  refrained  from  challenging,  and  there  has 
also  been  some  alteration  in  the  position  of  the  parties  which 
would  render  it  inequitable  to  enforce  the  remedy.  Where  no 
sach  alteration  in  the  righte  of  the  parties  has  taken  place,  and 
mrhere  there  was  no  such  full  information  or  means  of  in- 
formation as  would  enable  the  injured  person  to  determine  on 
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the  same  footing  as  the  defendant  whether  the  transaction 
one  of  which  he  should  claim  the  benefit  or  not,  the  courts  have 
refused  to  deprive  him  of  his  relief  because  of  mere  delay 
(LiruUey  Petroleum  Co.  v,  Hurd  ;  Clou^h  v.  London  and  N.  W. 
Rail.  Co.,  7  L.R.  Ex.  34 ;  de  Buaadke  v.  AU,  8  Ch.  D.  286 ;  BtMock 
y.Doumes,  9  H.LC.  I ;  Ex  parU  Ford,  1  L.R.,  CD.  621 ;  WaU  v. 
CockereU,  10  H.L.C.  229;  Archbold  v.  ScuUy,  9  H.L.C.  360; 
Clemsnts  v.  Hall,  2  de  Gex  &  J.  186 ;  King  v.  Havdet,  2  M.  &  E. 
.456). 

In  the  present  case  I  have  very  grave  doubts  whether  the 
position  of  Bennett  and  Trimble  can  be  said  to  have  been  altered, 
and  it  certainly  cannot  be  said  to  have  been  altered  to  their  pre- 
judice by  the  sale  of  the  eight  stands  which  took  place  in  June ; 
but  apart  from  that  there  is  nothing  on  the  record  which  would 
justify  the  Court  in  believing  that  Goldberg  was  in  possession  of 
that  full  information  which  Bennett  and  Trimble  had,  and  which 
would  have  enabled  him  to  judge  conclusively  whether  the  trans- 
action was  one  in  which  he  should  claim  a  share.  The  arrange- 
ment with  the  Government  by  which  ten  stands  and  £10,000 
were  procured  by  Trimble  and  Bennett  was  certainly  a  very 
material  element  in  the  matter,  and  the  probabilities  point, 
though  there  is  no  direct  evidence  on  the  question,  to  this 
arrangement  having  been  made  prior  to  the  first  advertisement 
of  the  stands.  No  information  was  given  to  Goldberg  as  to  the 
terms  on  which  Bennett  and  Trimble  acquired  this  property,  and 
beyond  the  letter  of  the  20th  February,  1902,  there  is  no  evidence 
even  now  as  to  what  these  terms  are,  I  have  already  animad- 
verted on  the  concealment  of  the  information  which  is  referred 
to  in  the  letter  of  the  20th  February  as  being  of  very  great 
value  in  this  matter.  It  appears  to  me,  therefore,  that  we  should 
not  be  justified  in  allowing  the  defendants  a  new  defence  upon  a 
question  which  they  have  not  raised,  and  in  respect  of  which  the 
evidence  at  present  recorded  appears  to  me  to  show  that  probably 
they  are  not  entitled  to  succeed. 

I  think,  therefore,  that  this  appeal  should  be  allowed,  and 
that  Bennett  and  Trimble  should  account  to  Goldberg  for  their 
transaction  in  this  matter.  If  upon  that  account  nothing  is 
shown  to  be  due  to  them,  then  the  plaintiff  is  entitied  to  transfer 
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of  a  third  undivided  Rhare  in  the  remaining  Atandn  together  with 
payment  of  whatever  profit  has  been  made.  If  the  account  should 
show  atter  making  all  proper  allowances  for  interest  and  expenses 
that  money  is  due  to  Bennett  and  Trimble,  then  Goldberg  must 
pay  his  proper  proportion,  and  only  upon  that  payment  is  he 
entitled  to  transfer. 

CuKLEWLs,  J.,  concurred. 

Appellant's  Attorneys:   Findlay,  MacRobert  <t  Niemeyer ; 
Respondents'  Attorneys :  Hutchin8on.y  Sons  cfc  RusaeU, 
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1905.    May  16.    Innes,  C.J.,  and  Mason  and  Bristowe,  J.J. 

Cheque. — Notice  of  dishonour  to  drawer, —  When  dispewted  with. — 
Irregularity  o/  dratuer^ 8  signcUure, — Bills  of  Exchange  Act,  sec.  48. 

£  sued  R  in  the  magistrate's  court  on  a  dishonoured  cheque.  The 
cheque  had  twice  been  presented  to  the  bank,  and  had  each  time 
been  returned  unpaid  to  the  holder,  who  was  also  the  drawee. 
On  the  face  of  the  cheque  appeared  the  words  "  No  account,"  but 
there  was  no  evidence  to  show  by  whom  they  had  been  written. 
R  pleaded  want  of  notice  of  dishonour ;  E  relied  upon  Proclama- 
tion 11  of  1902,  sec.  48,  sub-sec.  2  (c)  (4).  Held,  that  since  E  had 
failed  to  prove  that  the  words  "No  account"  had  been  written  by 
the  bank,  the  fact  of  this  indorsement  did  not  show  that  the 
bank  was  under  no  obligation  to  pay  the  cheque. 

The  name  of  the  drawer  was  Richmond,  but  the  signature  on  the 
cheque  was  "  Richmonond."  Held,  that  the  variance  of  signature 
was  sufficient  to  relieve  the  bank  of  any  obligation  to  pay  the 
cheque,  and  therefore  that  notice  of  dishonour  was  dispensed  with. 

Appeal  from  the  Second  Civil  Magistrate  of  Johannesburg. 
On  the  27th  June,  1904,  Richmond  gave  Evans  a  cheque 
payable  to  bearer  for  £222,  0&  9d.    Within  a  few  days  Evans 
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presented  thift  cheque  for  payment  at  the  bank  upon  which  it 
was  drawn,  and  the  bank  refused  payment  »Two  or  three  weeks 
later  the  cheque  was  again  presented  at  the  bank  by  a  notary, 
and  a  second  time  payment  was  refused.  Thereafter  Evans  sued 
Richmond  upon  the  dishonoured  cheque  without  having  given 
the  defendant  due  notice  of  dishonour.  Though  defendant's  cor- 
rect name  was  Richmond,  the  cheque  was  signed  "  Richmonond." 
The  face  of  the  cheque  bore  the  words  "No  account,"  but  there 
was  nothing  to  show  by  whom  those  words  were  written. 

Benson,  for  the  appellant :  The  holder  of  a  cheque  is  excused 
from  giving  notice  of  dishonour  to  the  drawer  in  five  cases  under 
Proclamation  11  of  1902,.  sec.  48,  sub-sec  2  (c).  In  this  case 
clauses  4  and  5  of  the  sub-section  are  applicable,  because  (1)  the 
bank's  answer  of  "  No  account "  proves  that  the  bank  was  under 
no  obligation  to  pay  that  cheque,  and  (2)  the  irregularity  of  the 
signature  was  equivalent  to  a  countermand  of  payment  With 
respect  to  the  words  "  No  account,"  this  answer  is  such  a  uni- 
versal custom  in .  banking  procedure  that  a  court  must  take 
judicial  notice  of  it ;  it  is  presumed  to  have  been  written  by  the 
bank  unless  proof  to  the  contrary  is  adduced ;  see  Paget's  Law 
of  Banking,  pp.  43,  70,  228.  Evans  is  excused  from  notice  of 
dishonour  because  Richmond  well  knew,  when  issuing  such 
cheque  with  an  irregular  signature,  that  the  bank  would  dis- 
honour it,  whether  he  had  an  account  there  or  not 

de  Wet,  for  the  respondent:  Any  person  may  have  written 
the  words  "  No  account "  on  this  cheque ;  they  may  have  been 
written  by  some  third  person  since  the  bank  returned  it  to  the 
holder  on  the  second  occasion.  The  appellant  has  failed  to  prove 
that  this  was  the  answer  of  the  bank,  and  he  must  therefore 
suffer  the  consequences  of  his  own  negligence ;  in  any  case,  notice 
of  dishonour  should  not  be  excused. 

Benson,  in  reply. 

Innes,  C.J. :  I  think  it  is  clear  that  the  cheque  was  presented 
and  was  dishonoured ;  it  certainly  was  not  paid,  and  it  comes 
out  of  the  possession  of  the  plaintiff  as  holder.  But  it  is  equally 
clear  that  no  notice  of  dishonour  was  given ;  we  have  to  decide 
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whether  such  notice  ought  to  have  been  given.  Notice  of  dis- 
honour is  dispensed  with,  as  regards  the  drawer,  where  the 
drawee  is,  as  between  himself  and  the  drawer,  under  no  obli- 
gation to  accept  or  pay. 

The  question  is  whether  the  bank  was  under  an  obligation 
to  accept  or  pay  this  cheque.  As  far  as  the  words  "  No  account " 
upon  the  cheque  are  concerned,  if  they  had  been  proved  to  be 
written  by  the  bank  I  think  there  would  have  been  sufficient 
evidence  to  show  that  the  bank  was  not  obliged  to  pay  the 
eheque.  But  in  the  absence  of  proof,  which  might  very  easily 
have  been  supplied  by  the  plaintiff,  that  the  words  "  No  account " 
were  written  by  the  bank,  I  am  not  prepared  to  say  that  upon 
that  point  the  magistrate  was  wrong.  But  I  think  it  is  clear  he 
was  wrong  in  giving  absolution  from  the  instance  when,  upon 
the  face  of  the  cheque,  the  drawer's  signature  was  incorrect; 
that  is  to  say,  where  it  was  not  the  name  of  the  man  who  pur- 
ports to  be  the  drawer.  The  man's  name  is  Richmond;  the 
cheque  is  drawn  by  somebody  who  signs  his  name  "  Richmonond." 
Clearly  the  bank  was  under  no  obligation  to  cash  that  cheque 
against  the'  account  of  Richmond,  even  if  there  were  such  an 
account  That  being  so,  I  think  sub-sec  4  of  sec  48  applies,  and 
the  magistrate  ought  not  to  have  granted  absolution  from  the 
instance.  I  think  it  is  a  pity  that  by^  the  course  he  adopted 
these  farther  costs  have  been  incurred. 

With  regard  to  the  costs  of  the  appeal,  as  this  point  was  not 
taken  in  the  court  below,  although  it  was  obviods  upon  the  face 
of  the  document,  there  should  be  no  order  as  to  the  costs  of 
^ipeaL  The  appeal  will  be  allowed,  and  the  case  remitted  to 
the  magistrate  for  hearing  on  the  merits. 

Mason,  J.:  I  concur.  I  think  the  magistrate  should  have 
recalled  the  witness  from  the  bank  at  once  so  as  to  have  settled 
the  question.  The  witnesses  were  there  ready,  and  it  would 
have  been  fair  to  aU  Uie  parties  to  have  done  so. 

Bbistowe,  J. :  I  concur. 

Appellant's  Attorney:  F.  K,  Loewenthal;  Respondent's  At- 
torneys: Wagner  &  Klagabrun. 
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190.1    May  15, 18.    Innes,  C.J.,  and  Mason  and  Bristowe,  J. J. 

Contract.  —  Construction.  —  Monthly  supplies.  —  Breach.  —  Tender.  — 
Estoppel. — Me^asure  of  danuiges. 

A  contract  was  entered  into  for  the  supply  for  a  definite  period  of 
meat)  which  the  parties  contemplated  was  to  be  obtained  abroad 
and  delivered  by  the  seller  free  on  trucks  at  certain  South  African 
seaports.  The  scale  of  prices  was  fixed  and  the  accounts  were  to 
be  rendered  monthly,  and  paid  by  a  certain  date  in  the  following 
month.  The  quantities  to  be  taken  were  specified,  and  it  was 
stipulated  that  these  should  constitute  monthly  supplies.  The 
purchaser  failed  to  take  the  stipulated  quantity  monthly,  but  the 
vendor  did  not  tender  the  balance,  nor  assert  his  rights  until 
shortly  before  the  expiration  of  the  contract.  Held,  on  appeal, 
that  the  purchaser  was  bound  to  take  the  monthly  quantities 
stipulated  in '  the  contract,  but  that  the  vendor  was  under  no  ^ 
obligation  to  make  a  tender  each  month  of  the  balance. 

Held,  further,  that  under  the  circumstances  the  difference  between  the 
cost  of  the  goods  delivered  on  the  trucks  and  the  contract  price 
must  be  taken  as  the  measure  of  damages. 

Appeal  from  the  decision  of  Smith,  J.,  in  the  Witwatersrand 
High  Court. 

The  material  facts  appear  fully  from  the  judgment  on 
appeal. 

J  de  VUliers  (with  him  van  Hoytema),  for  the  appellant : 
The  quantities  specified  in  the  contract  were  merely  approximate 
and  not  definite.  It  was  the  duty  of  the  respondents  to  have 
tendered  monthly  the  amount  of  the  shortage;  such  a  tender 
was  a  condition  precedent  to  their  bringing  action.  The  plain- 
tifTs  must  both  be  ready  and  ofTer  to  fulfil  their  part  of  the 
contract  at  any  rate  on  the  last  day  of  each  month ;  vide  CeUiera 
V.  Papevfus  and  Rooth  ([1904]  T.S.  73) ;  Benjamin  on  Sale,  3rd 
ed.  p.  508.  *  The  plaintiffs  must  have  put  the  defendant  in  mora. 
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Themeasare  of  damages  is  the  difference  between  the. market 
price  and  the  contract  price ;  see  Thompaon  v.  PvMnger  (1  Off. 
Bep.  pt  3,  p.  63). 

Lefmnrd,  K.C.  (with  him  Taylor),  for  the  respondents :  When 
the  vendor  has  an  unlimited  supply,  as  is  the  case  here,  the 
measure  of  damages  is  different,  and  is  the  loss  of  trade  profit ; 
see  Mayne  on  Damages,  7th  ed.  pp.  57  and  182.  The  quantity  of 
goods  stipulated  in  the  contract  is  substantially  the  amount  to 
be  taken.  It  is  a  definite  and  jxDsitive  contract  to  take  the 
specified  quantities. 

[Innes,  C;J. :  We  do  not  wish  to  hear  you  on  the  question  of 
estoppel] 

de  VULisrs,  in  reply :  The  question  of  the  measure  of  damages 
is  settled  by  the  case  Tran8V€ud  Silver  Mir^es,  Ltd.,  v.  Brayduiw 
(2  Off.  Rep.  127). 

Cur.  adv.  vuU. 

Portea(Mayl8):— 

Inns,  C.J. :  The  respondents  based  their  action  in  the  court 
below  upon  a  contract  which  ran  for  one  year,  and  by  which 
they  contend  that  the  defendant  undertook  to  take  every  month 
a  fixed  supply  of  meat  from  them  at  a  certain  price.  They  allege 
that  the  defendant,  though  he  each  month  took  some  meat^  failed 
to  take  the  contract  quantity  stipulated  for.  Towards  the  ter- 
minatioQ  of  the  year  they  tendered  him  the  balance,  which  he  had 
failed  to  take ;  he  refused  to  accept,  or  to  pay  the  purchase-price 
of,  that  balance.  They  claimed  first  the  sum  of  £15,117,  Is.  lid., 
being  the  amount  of  the  price  of  the  meat  short  taken,  calculated 
at  the  contract  rates ;  also  £2761,  6a  8d.  for  storage,  on  the 
ground  that  at  the  conclusion  of  the  contract  they  felt  obliged 
to  hold  over  a  certain  quantity  of  meat  to  supply  his  demand  if 
he  should  take  it ;  and  they  claimed  besides  various  sm^l  items, 
principally  for  interest  and  for  trolley  hire.  In  the  alternative 
they  demanded  £10,000  for  breach  of  contract 

The  plea  raises  three  defences :  first,  that  the  defendant  was 
not  bound  to  take  the  fixed  qthantity  under  the  contract ;  secondly, 
if  he  was  bound,  the  plaintiffs  should,  as  a  condition  precedent  to 
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bringing  any  action,  have  tendered  him  each  month  the  balance 
of  trhe  meat — ^the  differenoe  between  what  he  had  taken  and  what 
under  the  contract  he  ought  to  have  taken ;  and  thirdly,  that  in 
any  event,  seeing  that,  the  defendant  did  not  take  the  contract 
quantity  for  any  one  month,  and  seeing  that  the  monthly 
accounts  were  settled  by  the  15th  of  each  following  month, 
the  plaintiffs  must  be  taken  to  have  waived  their  rights  to  in- 
sist now  upon  the  purchase  of  the  balance  of  the  meat;  that 
they  are  estopped  from  claiming  that  purchase-price.  The  learned 
judge  found  that  the  contract  had  been  broken,  but  he  refused  to 
grant  specific  performance — ^that  is,  payment  of  the  full  contract 
price  for  the  balance ;  he  gave  damages  and  refused  the  claim 
for  storage.  Against  this  judgment  the  defendant  appeals. 
There  was  a  cross  appeal  noted  by  the  plaintifis,  but  that 
appeal  was  during  the  argument  withdrawn,  and  need  not  now 
be  considered.  The  facts  were  fully  stated  in  the  reasons  of  the 
learned  judge  in  the  court  below;  I  do  not  intend  to  refer  to 
them  further  than  is  necessary  to  indicate  the  grounds  for  the 
decision  at  which  I  arrive.  The  first  point  to  be  considered  is 
what  was  the  effect  of  the  contract,  and  what  were  the  legal 
relations  of  the  parties  under  it.  The  contract  is  contained  in 
two  letters,  of  which  the  first  is  important  It  is  dated  the  8th 
July>  1903,  and  is  written  by  the  African  United  Colonies  Supply 
and  Cold  Storage  Co.,  Ltd.,  to  Deunill,  the  appellant.  The  terms 
of  that  letter  were  accepted  and  confirmed  by  Donnill.  The  rights 
thereunto  were  very  soon  after  the  letter  was  written  ceded  by 
the  Cold  Storage  Co.,  Ltd.,  to  Atkins  &  Co.  This  letter  contem- 
plated an  arrangement  to  last  for  six  months  only ;  but  on  the 
19th  November  it  was  agreed  that  the  contract  should  be  ex- 
tended upon  the  same  conditions,  with  one  exception,  for  another 
period  of  .six  montha  In  the  letter  of  the  8th  July,  1903,  the 
vendors  wrote  to  Dennill  as  follows :  "  We  have  pleasure  in  con- 
firming the  sale  to  you  of  certain  quantities  of  meat,"  and  so  on 
at  certain  scheduled  prices.  In  the  margin  appears  this  indorse- 
ment :  ''  These  to  constitute  monthly  supplies,"  initialled  by  the 
vendors  and  by  Dennill,  the  buyer.  "  Prices  free  on  truck  Durban, 
Port  Elizabeth  or  Woodstock.  ...  Terms  of  payment — account  to 
be  monthly,  payable  on  15th  of  following  month.    This  contract 
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remams  in  force  for  six  months  from  Ist  Aagust,  1903,  to  Slst 
January,  1904."  This  was  not  an  arrangement  for  one  month 
only.  It  was  an  arrangement  to  last  for  six  months,  and  the 
articles  supplied  during  tlie  first  month  were  to  constitute,  by 
express  stipulation  of  the  parties,  monthly  supplies  for  the  fol- 
lowing months.  The  only  construction  that  one  can  give  to  the 
document  is  that  Dennill  undertook  to  take,  and  tlie  company 
undertook  to  supply,  every  month  the  quantities  which  were 
enumerated  therein.  If  Dennill  was  not  bound  to  do  that,  he 
was  not  bound  to  do  anything  at  all,  because  there  is  nothing 
m  the  contract  which  prevented  liim  from  buying  elsewhere ; 
the  only  obligation  under  which  it  could  be  contended  that 
he  placed  himself  was  to  take  these  quantities  monthly  and 
to  pay  for  them  at  the  scheduled  rates.  That  being  so,  I  think 
that  the  first  defence  in  the  plea  fails,  and  I  come  to  consider  the 
second  one.  If  the  defendant  was  bound  to  take  this  fixed 
monthly  quantity,  as  I  think  he  was, -were  the  plaintiffs  bound 
at  the  end  of  every  month  to  tender  to  the  defendant  the  meat 
which  he  had  short  taken  during  that  month  ? 

Now,  to  decide  that  we  must  refer  to  the  terms  of  the 
oontfact  It  is  not  an  ordinary  contract  of  sale ;  its  terms  are 
special.  The  Storage  Co.  was  in  a  very  large  way  of  business ; 
the  parties  contemplated  that  the  meat  would  not  be  procured 
loefily  (apparently  it  could  not  be  so  procured),  but  would  be 
imported  from^  abroad.  It  was  to  be  delivered  free  on  trucks 
at  the  three  seaports — Durban,  Capetown,  or  Port  Elizabeth, 
and'an  option  was  given  to  deliver  direct  from  the  ship's  side. 
Clearly,  therefore,  it  was  contemplated  that  the  meat  should 
come  from  abroad ;  and  no  date  was  fixed  for  delivery,  neither 
the  first  nor  the  last  of  the  month  nor  any  special  day.  Under 
these  dreumstances  it  seems  to  me  the  only  reasonable  construc- 
tion of  this  contract  is  that  the  parties  contemjplated  that  the 
meat  should  be  taken  from  time  to  time  as  required  by  the 
buyer.  That  the  latter  should,  from  time  to  time,  acquaint  the 
Storage  Co.  with  his  requirements,  and  that  the  company  should 
then  deliver  the  meat  in  the  trucks  at  the  ports  in  terms  of  the 
contract  That  I  say  is  the  only  reasonable  construction,  and 
it  i(»  the  one  on  which  the  parties  acted.    The  oorrcHpoudence 
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shows  that  bey(xid  doubt ;  from  time  to  time,  as  he  required  it^ 
Deimill  wired  or  wrote  to  say  that  he  could  do  with  so  many 
quarters  of  beef  or  so  many  sheep,  or  so  many  sides.  Then  the 
articles  were  trucked  at  the  seaport,  and  sent  to  QermistoD, 
where  he  carried  on  business.  That  being  so,  it  appears  to  me 
there  was  no  obligation  on  the  part  of  the  plaintiffs  to  tender 
anything  on  any  fixed  date  in  each  month.  The  contract  ran 
for  a  year,  and  the  plaintiffs  were  justified  in  giving  the  ap- 
pellant some  latitude;  in  thinking  that  he  would  veiy  likely 
equalise  matters  during  tl^e  year,  that  if  he  could  not  take  the 
full  quantity  one  month  h6  might  in  four  or  five  months  later 
take  a  larger  quantity,  and  thus  equalise  the  supply.  That  is 
the  attitude  which  Atkins  Ss  Ca  took  up,  and  I  do  not  think 
because  they  did  so  they  c^ould  lose  the  right  to  sue  upon  the 
contract  Therefore  the  defence  based  on  the  fact  that  there 
was  no  monthly  tender  by  the  plaintifis  must  also  fail. 

With  regard  to  the  defence  o!f  estoppel,  the  facts  are  thesa 
With  the  exception  of  one,  there  was  no  month  in  which  the  full 
contract  quantity  of  meat  was  taken  by  Dennill.  The  arrange- 
ment  began  in  August  In  the  month  of  September  he  was 
short ;  in  October  he  took  more  than  the  quantity ;  and  the  real 
deficit  began  in  November.  .  From  that  month  he  took  a  short 
supply  every  month  until  June,  when  Atkins  &  Co.  wrote  to 
him  and  asserted  their  rights  under  the  contract  The  accounts 
for  each  month  were  settled  on  the  15th  of  the  following  month. 
But  if  the  plaintifis  were  not  bound  to  tender  every  month,  as  in 
my  opinion  they  were  not,  then  the  fact  that  they  did  not  raise 
the  question  and  did  not  tender  does  not  prove  that  they  meant 
to  waive  their  rights  under  the  contract  As  a  matter  of  fact 
they  say  they  did  not  intend  to  forego  their  rights,  and  their 
letter  of  the  21st  June  is  proof  of  the  correctness  of  their  state- 
ment Moreover,  Dennill  does  not  appear  to  have  changed  his 
position  in  any  way  in  consequence  of  the  plaintiffs'  attitude. 
The  position  which  Dennill  took  up  was  that  under  the  contract 
he  was  not  bound  to  take  any  fixed  quantity ;  that  the  quan- 
tities were  only  inserted  to  indicate  approximately  his  require- 
ments, and  that  the  real  object  was  that  he  should  not  buy 
elsewhere.    That  was  his  attitude,  and  if  the  meat  had  been 
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tendered  him  %ach  month  he  would  not  have  taken  it.  That 
being  80,  I  do  not  see  how  the  doctrine  either  of  estoppel  or 
of  waiver  can  apply. 

If  then  the  plaintiffs  are  entitled  to  some  relief,  the  next 
qaestion  is  what  relief  should  they  get.  They  ask  the  Court  to 
enforce  the  contract  by  making  Dennill  pay  the  full  contract 
price  of  the  balance  of  the  meat.  Specific  performance  is  hardly 
an  appropriate  term  to  apply  to  such  a  claim ;  it  is  really  the 
adio  ve^uiUi  to  recover  the  purchase-price.  That  form  of  relief 
18  one  which,  in  the  absence  of  special  circumstances,  is  available 
to  every  vendor  when  the  purchaser  repudiates  the  contract  and 
refuses  to  take  what  he  has  bought.  But  I  need  not  go  into  the 
circnmstances  which  caused  the  learned  judge  to  refuse  it,  because 
there  is  no  cross  appeal  upon  the  point.  Alternatively  the  plain- 
tifis  claimed  damages  for  breach  of  contract.  Mr.  tie  ViUie're, 
who  argued  the  case  very  ably  on  behalf  of  the  appellant,  con- 
tended that  the  two  remedies  are  inconsistent :  the  one  treats  the 
contract  as  alive,  and  asks  for  performance ;  the  other  treats  it 
as  broken,  repudiates  it  and  asks  for  damages.  Now  at  first 
sight  that  argument  seems  plausible ;  but  I  may  point  out  that 
it  has  been  the  invariable  practice  of  this  Court  to  allow  such 
claims  to  be  made  in  the  alternative.  Cases  have  even  occurred 
in  which  a  purchaser  who  asked  for  specific  performance  was 
allowed  to  amend  at  the  trial  and  put  in  an  alternative  claim  for 
damages.  In  the  case  of  Thompson  v.  PiMinger,  decided  by  the 
late  High  Court  (1  Off.  Rep.  298)  there  was  this  alternative  claim. 
In  a  matter  heard  in  this  Court  we  allowed  such  alternative  claims 
in  an  action  by  the  seller  (Ras  mid  Otlters  v.  Simpsmi,  [1904]  T.S. 
254).  There  a  deed  of  sale  provided  that  the  purchase-price  of 
land  should  be  paid  after  registration  of  transfer,  and  it  was 
held  that  "the  seller  suing  for  payment  of  the  balance  of  the 
porchase-price  was  entitled  in  the  alternative,  failing  payment 
of  such  balance  within  a  time  fixed  by  the  Court,  to  an  order 
canceUing  the  sale  and  awarding  him  damages  for  breach  of 
contract" 

It  is  possible  that  there  may  be  cases  in  which  it  .may 
embarrass  the  defendant  to  have  two  claims  of  this  kind  joined 
in  one  action ;  but  should  such  a  condition  ever  arise  the  defend- 
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ant  should  raise  the  point  on  exception,  pat  it  upon  his  pleadings 
and  have  it  decided.  I  do  not  think  it  is  necessary  to  say  any- 
thing further  upon  this  question,  because  the  learned  judge 
brushed  away  the  claim  for  specific  performance  and  treated  the 
case  throughout  as  an  action  for  damages.  He  could  not  have 
done  more  if  the  defendant  had  excepted  to  this  joinder  of  the 
two  claims ;  therefore  the  latter  is  in  no  way  prejudiced,  and  it 
is  really  too  late  for  him  to  take  the  point 

Considering  the  action,  therefore,  as  one  for  damages,  I  come 
to  inquire  whether  there  is  any  reason  why  the  plaiutifls  should 
not  succeed  It  must  be  remembered  that  so  far  as  any  obliga- 
tion to  take  the  meat  in  dispute  was  concerned,  the  contract  was 
absolutely  repudiated  by  the  buyer.  The  correspondence  clearly 
shows  that.  Where  the  sale  is  repudiated  by  the  buyer  the 
vendor  may  elect  to  claim  damages ;  whatever  other  remedy  he 
may  have,  he  has  that  one ;  he  is  not  bound  to  bring  the  actio 
venditi.  It  is  too  late  now,  in  view  of  the  South  African 
decisions,  to  question  that  position.  The  cases  of  Wolff  Jk  Co.  v. 
Bruce,  Mavers  &  Co.  (7  S.C.  138),  GUdMist  Jb  Co.  v.  Stone 
(5  H.C.G.  353),  and  SttwaH  v.  Ryall  (5  S.C.  146)  all  recognise 
that  principle ;  and  it  was  assumed  as  a  matter  of  course  in  the 
judgment  given  by  this  Court  in  SUverton  E^taies  v.  BMevtie 
Syndicate  ([1904]  T.S.  462).  That  was  an  action  in  which  the 
Court  decided  that  damages  might  be  claimed  in  addition  to 
specific  performance.  Those  were  not  damages  calculated  on  the 
same  scale  as  ordinary  damages  for  breach  of  contract,  but  some 
damages  the  Court  held  could  be  claimed  by  the  seller  in  addition 
to  specific  performance.  In  the  course  of  the  judgment  the 
following  passage  occurs  :  "  The  remedy  thus  recognised  is 
entirely  distinct  from  the  ordinary  right  of  a  purchaser  to  treat 
the  contract  as  broken  and  to  demand  damages  for  the  breach  of 
the  whole  agreement"  The  statement  is  based  upon  South 
African  decisions  which  I  think  are  in  accordance  with  the 
principles  of  our  law. 

If  then  the  plaintiffs  are  entitled  to  damages,  on  what  prin- 
ciple should  they  be  calculated  ?  The  general  ride  is  that  when 
a  contract  is  broken  the  injured  party  should  if  possible  be 
indeuiuified  for  the  breach,  that  is,  should  be  placed  as  nearly  as 
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poflaUe  in  the  same  poaiiion  as  he  would  have  oocapied  if  the 
eontnet  had  been  performed.  That  is  not  only  sound  law,  but 
sound  sense.  But  the  rule  is  subject  to  an  important  qualifi- 
eition.  In  the.  absence  of  circumstances  of  aggravation,  such  as 
fraud,  the  party  in  default  is  only  liable  for  the  damages  which 
may  fairly  be  considered  to  have  been  within  the  contemplation 
of  the  parties.  That  this  qualification  is  one  recognised  by  our 
law  is  dear. from  Pothier  (OUtgiUions,  sees.  159-60)  and  other 
aothoritiea  Consequential  damages,  or  those  which  arise  from 
sob-eontracts  not  notified,  and  therefore  not  in  the  contemplation 
of  the  parties  at  the  time  the  contract  was  entered  into,  cannot 
as  a  rule  be  recovered.  In  the  case  of  a  contract  of  sale  it  is 
settled  law  that  the  purchaser,  if  the  contract  is  repudiated,  may 
ckim  as  one  of  his  remedies  the  difference  between  the  market 
price  and  the  contract  price.  That  is  a  working  rule  adopted  to 
give  effect  to  the  principle  of  our  law  which  I  have  indicated, 
that  tiie  injured  party  should  be  fairly  and  reasonably  indem- 
nified for  a  breach  of  contract  It  is  a  rule  adopted  by  the 
courts  not  only  of  England,  but  also  of  South  Africa.  The  case 
of  the  Transvaal  Chamber  of  Mines  v.  Brayshaw  (2  Off.  Rep. 
Translation,  95)  is  in  point,  and  the  case  of  CMiers  v.  Papenfus 
arid  Booth  ([1904]  T.S.  73),  decided  by  this  Court,  recognises  the 
same  principle.  The  rule  is  a  general  working  one ;  for  it  places 
the  purchaser  in  practically  the  same  position  as  he  would  have 
been  in  if  the  contract  had  been  carried  out  If  he  has  to  buy 
in  the  market  at  an  enhanced  price  he  recovers  the  difference 
from  the  seller. 

I  now  come  to  the  case  of  the  seller ;  and  I  see  no  reason  in 
principle  why  his  damages  should  not  be  calculated  in  the  same 
way.    It  was  certainly  so  assumed  in  Has  and  Others  v.  Simp- 
son ;  that  is  the  basis  on  which  damages  were  calculated  in  that 
ease,  and  I  think  it  was  a  right  one.    It  should  apply  whether 
the  sale  is  of  things  unspedfiod  or  of  specified  or  ear-marked 
articles.    I  think  that  as  a  general  rule  the  difference  between 
the  market  price  and  the  contract  price  fairly  indicates  the 
damages  which  were  in  the  contemplation  of  the  parties.    That 
proposition  Mr.  de  VUliers  did  not  seriously  contest    On  ttie 
contrary,  he  relied  upon  it    He  said  that  that  was  the  proper 
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rule,  and  should  be  rigidly  applied ;  and  that  market  price  meant 
the  Johannesburg  market  price.  There  was  nothing,  he  con- 
tended, in  the  evidence  to  show  that  that  was  not  higher  than 
the  contract  price,  in  which  case  there  would  be  no  damages  at 
all.  Now  at  the  trial  the  damages  were  calculated  in  this  way  : 
a  schedule  was  put  in  showing  in  each  month  the  quantity 
short  taken  by  Dennill,  and  the  cost  of  that  shortage  was  taken 
at  what  in  that  month  it  cost  Atkins  &  Co.  to  deliver  the  goods 
on  the  trucks  at  the  seaporta  Mr.  de  Villiera  contended  that 
that  was  not  the  measure  of  damages ;  it  should  be  the  difference 
between  the  Johannesburg  price  and  the  contract  price.  I  can- 
not agree  with  that  contention.  This  is  a  case  in  which  it 
appears  from  the  terms  of  the  contract  that  the  parties  con- 
templated that  the  meat  should  be  purchased  abroad.  It  was 
therefore  intended  that  the  seller  should  obtain  the  difference 
between  the  price  in  the  foreign  market  (not  the  Johannesburg 
market),  plus  the  cost  of  transport  to  the  trucks,  and  the  con- 
tract price.  That  was  the  profit  which  the  parties  contemplated 
the  seller  should  have,  and  the  loss  of  it  is  the  damage  naturally 
flowing  from  the  breach  of  contract.  Moreover,  it  is  not  clear  to 
me,  and  I  think  the  onus  lay  upon  the  appellant  to  show  that 
there  was  a  market  in  this  case;  that  this  large  quantity  of 
meat  could  at  the  end  of  the  contract  have  been  practically  placed' 
upon  the  Johannesburg  market  and  there  sold.  It.  is  said  thaf 
the  vendors  could  have  resold  it  to  their  own  customers ;  could,  as 
it  were,  have  peddled  it  out  in  the  course  of  their  business.  But  I 
do  not  know  that  a  seller  can  be  called  upon  to  test  the  market 
in  that  way.  The  result  would  be  very  unfair ;  if  ho  had  to  get 
rid  to  his  ordinary  customers  of  this  surplus  stock  they  would  be 
only  buying  what  they  would  have  bought  under  any  circum- 
stances. He  would  thus  be  deprived  of  his  profit,  and  would 
have  to  equalise  the  loss  at  the  expense  of  his  own  pocket  and 
in  favour  of  the  person  who  broke  the  contract.  The  conclusion 
to  which  I  have  arrived  is  that  in  a  case  of  this  kind,  where  a 
particular  basis  of  profit  was  clearly  in  the.  contemplation  of  the 
parties  when  they  made  the  contract,  the  seller  is  entitled  to 
claim  damages  calculated  on  that  basia  I  have  already  indicated 
the  method  in  which  damages  were  calculated.    It  might  be 
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argued  that  they  should  have  been  calculated  not  month  by 
month,  but  at  the  price  at  which  the  meat  stood  at  the  time 
when  Atkins  &  Co.  asserted  their  rights — tl.r.t  is,  in  June  and 
July.  That  point  was  not  argued,  and  if  it  had  been  it  does 
not  seem  to  me  that  it  would  have  made  any  difference.  I  have 
gone  carefully  through  the  scheduled  prices,  and  also  through 
the  prices  upon  which  the  damages  are  calculated  month  by 
month,  and  averaging  those  prices  the  result  is  that  the  prices 
taken  by  the  plaintiffs  were  rather  against  themselves  than 
otherwise.  Therefore  the  point  is  of  no  importance,  and  I  need 
not  say  anything  about  it  On  the  question  of  the  calculation 
of  damages  I  think  the  learned  judge  was  right 

That  leaves  only  the  small  items  to  which  I  have  referred. 
The  question  of  interest  Mr.  de  ViUiers  did  not  labour.  With 
regard  to  the  item  for  trolley  hire  the  facts  were  these :  Atkins 
fr  Ca  had  to  deliver  the  meat  on  the  trucks  at  Durban ;  there 
were  no  trucks  available  at  certain  times,  through  no  fault  of 
Atkins  &  Co.,  and  thereupon  Dennill  requested  them  to  send 
meat  to  him  by  trolley  from  their  depdt  in  Johannesburg.  They 
did  so  at  his  request,  and  they  claim  £10  for  trolley  hire.  I 
think  they  are  entitled  to  it.  I  think  the  conclusion  at  which 
the  learned  judge  arrived  was  correct,  and  the  appeal  must  be 
dismissed  with  costs. 

Mason  and  Bristowe,  J.J.,  concurred. 

Appellant V  Attorneys :  Prindoo  &  Pearson  ;  Respondents* 
Attorneys :  Steytier,  Beyers  Jk  Grimmer. 
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AGULHAS  V.  DIX  &  HAHN. 

1905.    May  22.    Inneh,  C.J.,  and  Mason  and  Bristowjb,  J  J. 

Magi^rai^B  eourL — Tender  after  issue  qf  summons. — Cosis  noi  tendered. 
— Leiier  of  demand  posted^  but  not  teceii^. — Presun^ion  wUh 
regard  to  letters  posted. 

A  sued  H  in  the  magistrate's  court  for  damages  for  wrongful  dismiiwal. 
After  issue  of  summons  H  tendered  payment  of  wages  up  to  date 
of  dismissal,  but  without  costsi  on  the  ground  that  he  had  never 
received  a  letter  of  demand  alleged  to  have  been  sent  by  A.  A 
had  addressed  the  letter  to  a  suburban  post-office  near  to  H's 
place  of  residence,  although  he  (A)  knew  that  H  was  in  the  habit 
of  receiving  his  letters  through  a  private  box  at  the  main  post- 
office.  Heldf  confirming  the  magistrate's  decision,  that  on  the 
special  facts  of  the  case  H  could  not  be  presumed  to  have  received 
the  letter  of  demand,  and  that  as  the  amount  of  his  tender  had 
been  held  sufficient  he  was  entitled  to  his  costs. 

Appeal  from  a  decision  by  the  Second  Civil  Magistrate  of 
Johannesburg. 

The  main  facts  of  the  case  appear  from  the  judgment  of  the 
Chief  JuepncK.  The  circumstances  under  which  the  letter  of 
demand  was  sent,  but  was  not  received,  were  as  f oHows :  Agolhas, 
the  appellant  (and  plaintiff  in  the  lower  court),  had  been  em- 
ployed as  servant  by  Diz  &  Hahn  on  their  dairy  farm  at  Mooi- 
fontein,  which  was  sitnatted  midway  between  Johannesburg  and 
the  village  of  Langlaagte.  The  firm  of  Dix  &  Hahn  were  in  the 
habit  of  receiving  their  letters  through  a  private  poet-office  box 
in  Johannesburg,  and  of  this  fact  Agulhas  was  fully  aware.  The 
post-office  receipt  for  the  letter  of  demand,  which  had  been  regis- 
tered, bore  the  address,  "  Dix  b  Hahn,  Langlaagte." 

de  Wet,  for  the  appellant:  The  magistrate's  decision  was 
wrong  with  regard  to  the  costs.  A  letter  of  demand  had  been 
sent  to  Hahn,  and  his  tender  after  summons,  without  costs,  came 
too  late.  With  regard  to  the  letter  of  demand,  there  is  a  legal 
presumption  that  where  a  letter  has  been  duly  posted  it  has  also 
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been  received,  and  it  lieB  with  the  reRpondentR  to  rebut  this 
preenniption :  this  they  have  not  done. 

Ben8on,  for  the  respondents :  There  can  be  no  presumption  in 
the  case  of  a  rcigistered  letter.  Presumptions  of  law  only  arise 
where  a  fact  is  impossible  or  very  difficult  of  proof.  It  was  a 
matter  of  mere  official  routine  for  the  appellant  to  ascertain 
whether  this  letter  of  demand  had  or  had  not  been  received  This 
fact,  in  the  case  of  a  registered  letter,  it  was  his  duty  to  ascertain. 
Moreover,  the  appellant  did  not  adopt  the  means  which,  within  his 
own  knowledge,  were  most  likely  to  ensure  due  receipt  by  Hahn  of 
this  letter.  Agulhas  knew  that  the  letter  ought  to  have  been 
addressed  to  Johannesburg,  and  he  must  abide  the  result  of  his 
own  negligence. 

de  Wet,  in  reply. 

Innes,  C J. :  The  appellant  sued  the  respondents  for  £14  for 
alleged  damages  for  wrongful  dismissal.  The  respondents  tendered 
£5,  being  the  amount  of  wages  due  up  to  the  date  when  the  con- 
tract was  terminated,  but  they  tendered  no  oosta    The  magistrate 
found  that  the  amount  due  was  £5  and  no  more,  and  gave  judg- 
ment for  that  amount,  but  ordered  plaintiff  to  pay  costs.    Against 
that  decision  on  the  question  of  costs  the  plaintiff  appeala    Now 
the  tender  was  made  after  the  issue  of  summons,  and  therefore 
the  question  whether  the  costs  should  have  been  tendered  or  not 
depends  upon  the  question  whether  or  not  the  defendants  had 
received  a  letter  of  demand  before  the  issue  of  summona    If  they 
did,  then  they  should  have  tendered  the  costs  of  summons;  but 
if  they  did  not,  they  were  under  no  such  obligation.    It  is  clear 
that  the  letter  of  demand  was  posted,  but  it  is  by  no  means  clear 
that  it  was  received ;  and  the  question  upon  which  the  appeal 
depends  is  whether  the  defendants  must  be  held  to  have  received 
it    Mr.  de  Wet  contends  that  the  general  principle  of  law  is  that 
if  a  letter  is  posted  to  the  correct  address  of  the  addressee  he  is 
presumed  to  have  received  it,  and  the  onus  lies  upon  him  to 
rebut  that  presumption.    That  was  certainly  so  decided  by  the 
late  High  Court,  and  for  the  purpose  of  this  appeal  I  shall 
afBume  its  correctness.    It  is  possible,  however,  that  if  it  became 
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necessary  to  decide  the  point,  the  general  proposition  might 
have  to  be  (]ualified  somewhat  in  a  country  where  there  are  no 
postal  deliveries  in  a  great  many  of  the  rural  poet-office& 

Now  if  the  presumption  did  arise  in  this  case,  I  am  not  dear 
that  it  was  rebutted.  One  of  the  two  partners  said  that  he  did 
not  receive  the  letter ;  but  I  think  he  ought  to  have  spoken  for 
his  partner  as  well,  or  else  the  other  partner  ought  to  have  been 
called.  The  real  question  is  whether  the  presumption  to  which 
I  have  referred  does  arise  in  this  case.  The  letter  was  addressed 
to  the  defendants  at  the  post-office  Langlaagte.  Their  dairy  was 
situated  at  Langlaagte,  and  it  is  possible  that  a  stranger  would 
have  been  justified  in  addressing  a  letter  to  them  there.  But  it 
is  clear  that  they  did  not  make  use  of  the  Langlaagte  poet-office*. 
Why  they  did  not  use  it  one  is  not  in  a  position  to  say.  The 
local  circumstances  are  not  sufficiently  detailed  in  the  evidence. 
It  may  be  that  their  dairy  was  somewhere  near  Langlaagte,  and 
that  their  place  of  business  was  in  Johannesburg.  It  may  ^ 
that  they  lived  nearer  to  the  Johannesburg  post-office  than  to 
the  Langlaagte  post-office,  although  the  general  name  of  the 
place  where  they  lived  was  Langlaagte.  The  fact  remains  that 
they  did  not  use  the  Langlaagte  poet-office,  but  the  Johannesburg 
post-office,  where  they^have  a  box;  and  the  important  point  is 
that  the  magistrate  has  found  that  the  plaintiff  knew  that,  and 
upon  the  record  there  is  evidence  to  justify  his  finding.  That 
being  so,  it  appears  to  me  that  the  magistrate's  conclusion  was 
correct.  The  plaintiff,  knowing  the  address  which  the  defendants 
did  use,  addressed  his  letter  to  an  address  which  he  knew  was 
not  the  one  in  use.  As  a  matter  of  fact  it  was  sent  to  Lang- 
laagte, and  the  defendants  say  they  never  received  it  at  aU. 
The  appeal  must  be  dismissed  with  costs. 

Mason  and  Bristowe,  J.J.,  concurred. 

Appellant's  Attorney :  C  F.  Beyers ;  RespondentV  Attorneys ; 
WagTier  cfc  Klagshmn. 
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CLARKE  V   BRUNING. 
1905.    May  22,  29.    Innes,  C.J.,  and  Mason  and  Bristowe,  J.J. 

Frw.-fight8. — Prize-fights  and  boxing  contests /or  money  prizes, —  Folks- 
road  ResoliUion^  art  5S  of  the  lOth  May,  1890. — Betting  and  side 
wagers. — Money  deposited  unth  a  stakeholder. — Bight  of  either 
combatant  to  claim  repayment  of  stake  while  still  in  hands  of 
etakeholder, 

Yolksraad  Resolution,  art.  58  of  the  10th  May,  1890,  consisted  (1)  of 
a  substantive  resolution  having  reference  to  prize-fights  and  boxing 
contests,  and  (2)  of  a  ratification  of  an  Executive  Council  Resolu- 
tion of  the  18th  December,  1889,  relative  to  the  registration  of 
railway  companies.  The  effect  of  Ordinance  43  of  1904  was  only 
to  repeal  the  second  part  of  this  Resolution.  Every  contest  with 
the  fists  for  prizes  is  illegal,  and  any  person  who  has  deposited 
money  in  the  hands  of  a  stakeholder  to  abide  the  issue  of  such  a 
contest  may  claim  repayment  of  his  deposit  from  the  stakeholder 
while  the  money  remains  in  his  hands. 

Appeal  from  the  decision  of  the  Assistant  Resident  Magistrate 
of  Pretoria. 

The  facts  appear  from  the  judgment. 

WiUiamson,  for  the  appellant :  A  deposit  once  made  for  the 
benefit  of  another  person  to  await  the  issue  of  a  certain  event 
cannot  be  reclaimed  by  the  depositor  if  that  event  happens. 
Bruning  deposited  this  money  with  Clarke  on  the  understanding 
that  it  was  to  be  paid  over  to  the  winner  of  the  match.  He  lost, 
and  has  no  legal  claim  upon  the  money,  which  must  be  paid  over 
by  Clarke  to  the  winner  under  the  terms  of  the  contract  as 
agreed  to  by  both  parties. 

With  regard  to  the  contest  itself,  the  Yolksraad  Resolution 
prohibiting  prize-fights  and  boxing  matches  has  since  been  re- 
pealed by  Ordinance  43  of  1904.  Even  if  that  is  not  so,  the 
boxing  contest  in  question  is  not  covered  by  the  terms  of  that 
Resolution.  Gloves  were  used  as  they  would  be  in  any  ordinary 
sports  competition,  and  a  contest  of  this  nature  cannot  fairly  be 
called  "  a  fight  with  fista" 
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de  Korte,  for  the  respondent :  Prize-fights  and  boxing  contests 
for  money  are  prohibited  by  Volksraad  Resolation,  art  58  of  the 
10th  May,  1890.  This  contest  was  therefore  illegal;  the  money 
was  deposited  onder  an  illegal  contract,  and  Bmning  can  tiiere- 
fore  legally  claim  repayment  of  it  By  Ordinance  43  of  1904 
the  legislature  conld  never  have  intended  to  repeal  that  part  of 
the  Volksraad  Besolution  Saving  reference  to  boxing  matches 
and  prize-fights.  Had  they  so  intended,  they  would  have  done 
so  in  specific  terma 

WiUiaTMon,  in  reply. 

Innes,  C.J. :  The  respondent  Broning  agreed  (under  the 
assumed  name  of  Darby)  to  engage  in  a  boxing  contest  with  one 
Bates  for  a  stake  of  £10  and  a  side  wager  of  £25.  Each  party 
was  to  deposit  £20  in  the  hands  of  the  appellant  to  abide  the 
result 

The  referee's  decision  was  to  be  final.  The  money  was 
deposited  with  the  appellant  (who  is  the  sports  editor  c^  the 
Pretoria  News) ;  the  fight  took  place,  and  the  referee  declared 
Bates  to  be  the  winner.  Before,  however,  Clarke  had  paid  over 
the  money  to  Bates,  Bruning  demanded  repayment  of  his  deposit 
Clarke  contended  that  he  was  bound  by  the  referee's  decision, 
and  therefore  refused  to  hand  back  the  £20,  unless  he  was  com- 
pelled to  do  so  by  law.  Bruning  thereupon  brought  an  action 
against  Clarke  to  recover  the  money.  The  magistrate  gave  judg- 
ment for  the  plaintiff,  and  against  his  decision  the  present  appeal 
is  brought  The  appeal  is  supported  on  two  grounds :  (1)  That 
the  Volksraad  Resolution  on  which  the  magistrate  relied  for  his 
finding  that  the  boxihg  contest  was  illegal  has  been  repealed  by 
Ordinance  43  of  1904;  and  (2)  that  this  particular  boxing  contest 
is  not  covered  by  the  terms  of  the  Besolution,  even  if  that  Besolu- 
tion be  still  law. 

Whatever  opinion  may  be  entertained  as  to  Bruning's  conduct 
in  claiming  repayment  of  his  stake  after  he  had  been  worsted  in 
the  contest,  all  that  the  Court  has  to  decide  is  whether  the  posi- 
tion which  he  has  chosen  to  take  up  is  justified  in  law. 

Now  it  is  dear  that  the  appellant  received  this  money  as  a 
stakeholder ;  and  it  is  undoubted,  and  is  common  cause,  that  if 


Ca^ARKE  V.  BRUNINO.  2*7 

the  eonteftt  in  respect  of  which  the  depositfl  were  made  was 
illegal,  then  either  party  could  reclaim  his  stake  at  any  time  be- 
fore it  had  been  puied  with.  So  that  the  point  upon  which  the 
case  tanis  is  the  allied  illefi^ality  of  the  boxing  matci. 

Yolksraad  Resolution,  art  68,  of  the  10th  May,  1890,  provides 
as  follows  (here  the  first  section  of  the  Resolution  was  read) ; 
the  words  "  prizes  or  otherwise  "  must  be  read  in  connection  with 
the  word  "  money." 

Contests  in  respect  of  which  rewards  were  given  in  money  or 
money's  worth  were  what  were  intended  to  be  covered  by  the 
section.  The  result  is  that  boxing  contests  for  gain  were  declared 
to  be  illegal  Then  was  this  a  boxing  contast  ?  It  was  a  fight 
tor  ten  rounds  with  4  oz.  gloves,  under  Marquis  of  Queensberry 
Rules.  So  that  clearly  it  was  a  contest,  and  most  certainly  it 
was  a  boxing  contest.  The  evidence  shows  that  it  was  entered 
into  for  purposes  of  gain,  and  it  would  seem  therefore  to  fall 
within  the  terms  of  the  Besluit. 

It  is  said  that  Chief  Justice  Kotze  expressed  an  opinion  that 
the  Besloit  was  intended  only  to  apply  to  what  are  commonly 
called  **  prize-fights."  The  dictum  relied  upon  is  reported  in 
Cakper  and  Othen  v.  The  State  (1  Off.  Rep.  Tr.  186).  That 
case  was  decided  oh  the  point  that  there  was  nq  proof  that 
there  was  any  prize  or  money  at  stake  at  all,  and  it  is  therefore  no 
authority  in  the  present  appeal.  But  in  giving  judgment  Chief 
Justice  EcTZE  said,  "  I  am  decidedly  of  opinion  that  the  Execu- 
tive Council  Resolution  was  intended  to  prohibit  only  contents 
with  the  fists  for  prizes."  But  even  that  dictum  is  not  neces- 
sarily in  conflict  with  the  conclusion  which  I  have  already 
indicated,  because  this  contest  was  one  with  fists  for  prizes. 
Any  encounter  in  which  fists  are  employed  is  a  contest  with 
fists,  and  the  fact  that  light  gloves  are  used  does  not  make  it 
the  less  so.  On  the  contrary,  a  light  glove  may  be  a  greater 
protection  to  the  fist  of  the  striker  than  it  is  to  the  body  of  the 
person  who  is  struck.  I  do  not  propose  to  consider  the  distinc- 
tion, if  any,  between  a  prize-fight  and  a  boxing  contest  for 
money;  it  is  not  necessary  to  do  so,  for  the  simple  reason  that 
the  legislature  says  nothing  about  prize-fights. 

It  seems  to  me  that  a  contest  of  this  kind  falls  within  the 


298  CLARKE  v.  BRUNING. 

first  section  of  the  Volkai'aadbeslait,  and  ihat  it  was  exactly 
Ruch  a  contest  an  the  legislature  intended  to  put  down.  We 
have  nothing  to  do  with  the  policy  of  the  law ;  we  simply  have 
to  administer  it.  In  my  opinion  this  contest  was  an  illegal  one 
if  the  Volksraadbesluit  still  has  force  of  law.  It  is  contended, 
however,  that  it  was  repealed  by  Ordinance  43  of  1904.  That 
Ordinance  is  in  effect  a  railway  Ordinance:  the  preamble  re- 
cites that  it  is  desirable  to  amend  First  Volksraad  Resolution, 
art.  58,  of  the  10th  May,  1890 ;  having  recited  that  intention,  the 
Ordinance  proceeds  to  repeal  the  Besluit,  instead  of  amending^  it. 
Upon  the  face  of  it,  it  would  seem  absurd  that  the  legislature 
when  passing  a  railway  Ordinance  should  begin  by  repealing 
a  Besluit  having  reference  to  boxing  contests.  But  on  looking 
more  closely  into  the  matter,  the  real  object  of  the  Ordinance 
becomes  clear.  This  Besluit  was  what  I  might  call  a  double- 
barrelled  enactment ;  that  is  to  say,  it  dealt  with  two  entirely 
different  subjects  and  in  two  different  ways. 

The  first  part  consisted  of  a  substantive  resolution  by  the 
Volksraad  itself.  In  it  the  Volksraad  dealt  with  boxing  con- 
tests. It  then  proceeded  in  the  same  Besluit  to  ratify  an  Execu- 
tive Council  Resolution  of  the  18th  December,  1889,  concerning 
registration  of  railway  companies.  Thus  the  Besluit  was  divided 
into  two  parts — the  one  legislating  directly  in  regard  io  boxing 
contests,  and  the  other  validating  an  Executive  Council  Reso- 
lution relating  to  railways. 

I  think  under  these  circumstances  we  must  look  upon  the 
enactment  as  really  two  Besluiten;  and  the  intention  of  Ordi- 
nance 43  of  1904  was  to  repeal  the  second  Resolution,  which 
dealt  with  the  registration  of  railway  companies.  That  is  the 
only  >vay  to  read  the  Ordinance  so  as  not  to  make  it  ludicrous, 
and  I  think  that  it  was  really  the  intention  of  the  legislature. 
In  my  opinion,  therefore,  the  first  portion  of  the  Volksraad 
Resolution,  art.  58,  of  the  10th  May,  1890,  is  still  law,  and  it 
renders  this  contest  and  all  contests  of  this  kind  illegal.  Either 
contestant  was  entitled,  as  a  matter  of  strict  law,  to  claim  back 
from  the  stakeholder  the  money  which  he  had  deposited  with 
him  for  an  illegal  purpose. 

The  magistrate  gave  a  very  well  considered  and,  if  I  may 
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wiy  so,   a  very  creditable  judgment     He  was  perfectly  right, 
and  the  appeal  must  be  dismissed  with  costa 

Mason  and  Bristowe,  J.J.,  concurred. 

Appellant's  Attorneys:   Berrange  &  Budler;   Respondent's 
Attorneys :  Bawden  Jb  Keijen, 


McLEOD  AND  BAIRD  v.  TRANSVAAL 
GOVERNMENT. 

1905.    May  29.    Innes,  C.J.,  and  Mason,  J. 

Crifni^ud  procedure, — Money  found  upon  accuseffs  per  Ron  cU  time  of 
arresi. — Practice. 

Applicants,  who  were  awaiting  trial  upon  a  charge  of  theft  of  money, 
applied  to  the  Court  for  portion  of  the  money  found  upon  them  at 
the  moment  of  arrest,  to  be  returned  to  them  for  the  purposes  of 
their  defence  at  the  trial.  Held,  that  under  the  circumstances  the 
sum  of  X50  should  be  returned  to  the  applicants  for  the  said 
purpose. 

Applications  essentially  connected  with  criminal  procedure  should  be 
made  to  the  full  Court,  and  not  in  Chambers. 

The  applicants  in  this  case  were  awaiting  trial  upon  the 
criminal  charge  of  having  broken  into  the  charge-office  at 
Pietersburg,  and  of  having  stolen  therefrom  a  large  sum  of 
money.  At  the  time  of  their  arrest  nearly  £500  was  found 
upon  their  persons  in  the  shape  of  notes  and  gold  and  a  bank 
draft  for  £100.  Payment  of  the  draft  was  stopped  by  the  police 
authoritiea  Of  this  money  the  Crown  hod  taken  possession 
pending  the  result  of  the  criminal  trial.  The  two  accused  had 
been  permitted  to  use  a  small  portion  of  it  for  the  purposes  of 
their  defence  in  the  magistrate's  court,  and  they   now   mado 
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application  for  a  further  larger  amount  for  the  same  purpose  at 
the  criminal  sessions.  The  application  had  originally,  been  nuide 
in  Chambers,  and  was  referred  thence  to  the  Supreme  Court 

WiUiamson,  for  the  applicants:  This  application  is  similar 
to  the  one  made  in  the  case  of  Ex  parte  Palmer  (13  C.T.R  1129). 
The  Court  will  exercise  its  discretion  as  to  the  amount  necessary 
and  adequate  for  the  purpose. 

BumS'Begg,  for  the  Crown,  did  not  make  any  strenuous 
objection  to  the  application,  but  asked  the  Court  for  a  ruling 
on  the  question  of  practice.  The  application  wa.s  originally 
made*  in  Chambers.  It  is  virtually  a  criminal  application,  and 
should  be  made  in  the  Supreme  Court  in  the  first  instance. 

WiUiamson,  in  reply. 

Innes,  CJ.  :  I  think  the  Crown  officers  were  not  only  justified 
in  taking  this  money  and  holding  it  until  the  order  of  some 
competent  court  had  b^n  made  about  it,  but  that  they  would 
have  been  failing  in  their  duty  if  they  bad  not  done  so. 

With  r^ard  to  the  practice  in  these  cases,  it  is  clear  that  an 
application  of  this  kind  is  in  its  essence  a  criminal  application, 
and  should  not  be  brought  in  Chambers  in  the  first  instance.  It 
should  be  made,  as  all  criminal  applications  are  made,  to  the 
Supreme  Court.  In  the  present  instance  we  think  that  payment 
of  the  sum  of  £50  out  of  the  £375  would  meet  the  justice  of  the 
case.  The  petitioners  must  arrange,  with  regard  to  contribution, 
between  themselves  how  they  should  use  the  money,  but  it  is  to 
be  paid  out  of  the  £375. 

Mason,  J. :  I  concur. 

Applicants'  Attorney :  C.  F.  Beyer/u 
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POHOOMULL  BROS.  v.  RAWAT  k  CHOPRAD- 
1906.    May  29.    Innes,  CJ.,  and  Mason,  J. 

Mof/uhrai^s  court — Summoni.^Bxeepium. — Vague  and  embarraimng. 
—DomimeHU  noi  aUaeked  io  9ummont. — Proctamaiian  21  of  1902, 
Bute  6. 

P  UBued  BammonB  in  the  magistnile'a  ooart  a^iainat  B^  ektiming  pay- 
ment ol  XlOO  omler  an  Aw«rd.  No  copy  ol  the  award  waa  attached. 
R  excepted  to  the  aanunons  aa  being  vague  and  embamaaing,  and 
calculated  to  prejudice  him  in  hia  defence.  HM^  oonfinDing  the 
sMigiatrale'a  dedaioo,  that  the  exception  nnai  be.aoatained. 

Appeal  from  a  decision  of  the  Second  Civil  Magiatrate  of 

Johannesburg. 

In  October,  1904,  one  Maminiat  sold  and  delivered  goods  to 
the  defendants  Rawat  &  Choprad  to  the  value  of  £198,  9s.  6d. 
Sabsequently  adiapnte  arose  between  the  parties  with  respect  to 
these  goods^  and  it  was  eventually  agreed  to  refer  the  matter  to 
arbitration.  In  November,  1904,  the  arbitrators  appointed  (of 
whom  there  were  three)  awarded  Maminiat  the  sum'of  £105  in 
respect  of  his  claim  against  the  defendanta  In  February,  1906, 
Maminiat  ceded  all  his  rights,  title  and  interest  in  the  amount 
of  the  award  to  PohoomuU  Bros.,  who  reduced  their  claim  to 
the  sum  of  £100  in  order  to  bring  it  within  the  jurisdiction  of 
the  magistrate.  At  the  date  of  summons  the  award  was  still  in 
the  possession  of  one  of  the  arbitrators,  who  refused  to  part  with 
it  or  to  allow  the  plaintiffs  a  copy.  The  summons  called  on  the 
defendants  to  produce  the  deed  of  submission  and  award  at  the 
tiial.  The  defendants  excepted  on  the  ground  that  it  was  vaguo 
and  embarrassing.  The  magistrate  upheld  this  exception  and 
dismissed  the  summons.    The  plaintiffs  appealed. 

Smuts,  for  the  appellanta 

WiUiamaony  for  the  respondents. 

Inn£8,  C.J. :  It  is  not  necessary  to  hear  Mr.  Williamson. 
The  Court  will  not  countenance  exceptions  in  magistrates'  courts 
nused  vcxatiously  or  not  on  uiattci-s  of  substance ;  but  in  this 
case  it  appears  to  me  the  exception  was  properly  taken,  and  the 
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magistrate  was  right  in  upholding  it.  Under  Rule  8  of  Proclama- 
tion 21  of  1902  a  copy  of  every  document  upon  which  the  com- 
plaint or  demand  is  founded  shall  be  delivered  to  the  messenger 
to  be  served  upon  the  defendant  together  with  the  summons. 
The  ru^e  provides,  however,  that  no  case  shall  be  dismissed  on 
account  of  the  omission  of  any  such  document  if  it  shall  appear 
to  the  Court  that  such  omission  did  not  prejudice  the  defendant 
The  present  action  is  brought  upon  a  document  which  is  said  to 
be  in  existence  and  in  the  possession  of  .one  of  the  parties.  It 
claims  not  the  value  of  the  goods  originally  sold,  but  the  amount 
awarded  by  the  arbitrators.  It  is  therefore  founded  upon  the 
award,  and  that  document  has  not  been  annexed  to  the  summons 
or  delivered  to  the  messenger  for  service.  The  only  question  is 
whether  the  omission  to  annex  it  prejudiced  the  defendants.  In 
my  opinion  it  did,  because  the  document  upon  the  face  of  it 
may  have  shown  that  the  award  was  uncertain  or  bad.  The  de- 
fendants are  therefore  entitled  to  see  the  document  upon  which 
in  this  instance  they  are  sued. 

Mr.  Smuts  says  cases  may  arise  in  which  a  plaintiff  cannot 
obtain  possession  of  the  document  iu  respect  of  which  he  sues. 
Is  he  then  to  be  remediless  ?  Certainly  not  If  a  plaintiff  can 
allege  in  his  summons  that  the  document  upon  which  the  action 
is  founded  is  lost,  or  that  circumstances  exist  which  entitle  him 
to  give  secondary  evidence  of  its  contents,  and  if  he  sets  out  the 
contents  of  the  document  in  his  summons,  it  may  well  be  that  he 
may  succeed  in  his  action.  But  here  there  is  no  allegation  that 
the  plaintiffs  cannot  obtain  the  document ;  there  is  no  statement 
that  the  arbitrator  who  retains  possession  of  it  does  so  wrongfully. 
It  may  be  that  he  retains  it  because  his  fees  have  not  been  paid. 
There  is  no  allegation  even  that  the  defendants  have  seen  the 
document  and  know  of  its  contents.  Under  these  circumstances 
I  think  the  defendants  are  prejudiced  by  the  non-production  of 
this  document  That  being  so,  the  magistrate  was  right,  and  the 
appeal  must  be  dismissed  with  costs. 

Mason,  J. :    I  concur. 

Appellants'  Attorneys :  Beyem  <t  Oonthidzen ;  Respondents' 
Attorneys :  Roolh  tfc  Savory. 
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MEARS  V.  RISSIK,  MACKENZIE,  N.O.,   AND 
HEARS'  TRUSTEE. 

1905.    May  29..    Innes,  C.J.,  and  Mason,  J. 

iHtidveney.—Ifuolvefit. — Loctu  alatidu — Iiutolvetit*8  rettiduary  interettl 
xu  the  egkUe, — Exceptions. — Fractice. 

The  act  of  insolvency  does  not  divest  the  insolvent  of  his  persofia ;  he 
retains  an  interest  in  the  due  administration  of  his  estate.  If 
a  tnuitee  in  insolvency  refuses  to  institute  an  action  to  recover 
property  which  in  the  opinion  oL.ihe  insolvent  should  belong  to 
the  estate,  it  is  competent  for  the  insolvent  to  sue  himself,  joining 
the  trustee  as  co-defendant  The  Court  will  not  compel  the 
insolvent  to  obtain  leave  from  the  Court  before  suing  in  such  an 
action. 

Argument  on  exceptions  to  the  plaintifTs  declaration. 

The  substance  of  the  declaration  was  that  certain  landed  pro- 
perty which,  in  the  opinion  of  the  insolvent  Mears,  ought  still  to 
have  foruied  an  asset  in  his  estate,  had  been  transferred  by  his 
tnistee  to  one  G.  The  usual  declaration  of  purchase  and  sale 
had  been  made  between  G  and  the  trustee.  The  property  in 
question  was  purchased  partly  by  the  defendants  now  before 
the  Court,  and  partly  by  other  people,  and  two  of  the  present 
defendants  had  subsequently  acquired  the  rights  of  those  others.' 
The  plaintiff  alleged  that  the  declarations  of  purchase  and  sale 
between  Q  and  the  trustee  in  insolvency  were  false,  and  there- 
fore rendered  the  entire  transaction  invalid.  He  claimed  i^esti- 
tiUio  in  integrum. 

The  defendants  Rissik  and  Mackenzie  excepted  as  follows : — 

(1)  That  plaintiff  is  an  unrehabilitated  insolvent,  and  has 

therefore  no  locu^s  ntaiidi  and  no  cause  of  action  in 
respect  of  the  property  and  proceeds  claimed,  all  his 
rights  on  insolvency  having  vested  in  his  trustee. 

(2)  That  the  allegations  of  the  declaration  show  no  cause  of 

action  and  do  not  support  the  plaintiff's  claim. 

(3)  Tliat  the  declaration  is  vague,  embarrassing  and  bad  in 

law. 
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The  third  defendant  only  raised  exceptions  (1)  and  (3). 

SmuU^  for  the  exeipients  Riaaik  and  Mackenzie,  N.O. :  The 
plaintiff  admits  that  he  is  still  ah  unrehafailitated  insolvent ;  he 
has,  therefore,  no  locus  dandi  in  jvdicio,  and  must  ask  leave 
from  the  Cooit  before  commencing  any  action  at  law.    His  legal 
persami  is  now  vested  in  his  trustee,  and  under  sec.  98  of  the 
Insolvency  Law  it  is  only  the  trustee  who  has  the  right  to 
maintain  or  defend  an  action  affecting  the  estate.    On  the  first 
exception  counsel  cited  HMa/rd  v.  The  Matter  (2  S.A.R.  180) 
Boflry  V.  BaHey  (1  Mens.  88);  Pratt  v.  Pittman  (4  S.C.  189) 
Trudees  of  the  8oulk  African  Bank  v.  WiUon  (4  S.C.  172) 
Brawn  v.  Orsm  (8  &C.  193);  Coetzee  v.  WentzeU  (4  KD.C.  2) 
Breda  v.  Brtda  (8  Searle,  247). 

With  regard  to  the  second  exception,  the  allegations  in  the 
declaration  show  no  cause  of  action  against  Bissik.  The  trustee 
says  with  respect  to  the  property  in  dispute  that  a  sale  was 
effected,  and  that  he  passed  transfer  in  .terms  of  the  sale.  An 
allq;ation  that  the  declaration  of  purchase  and  sale  was  ialse  is 
not  sufficient ;  the  plaintiff  roust  prove  fraud,  and  neither  fraud 
nor  Justus  error  is  alleged 

Dickson,  for  the  trustee  in  Mear's  estate. 

Macfadyen,  for  the  plaintiff-respondent:  The  law  does  not 
take  away  the  insolvent's  right  to  sue  in  certain  cases.  See 
the  Insolvency  Law,  sees.  26-29,  31,  32,  84,  97,  99  and  103. 
His  right  of  personal  action  is  only  taken  away  fi-om  him  in 
certain  special  cases.  Any  person  interested  in  the  estate  may 
challenge  the  action  of  the  trustees.  The  insolvent  always  pos- 
sesses a  residuary  interest  in  his  estate,  and  cannot  be  deprived 
of  his  legal  right  to  safeguard  such  interest  See  Pienaar's 
Trustee  v.  Pritcliard  (10  S.C.  381);  SUberbauer  v.  McDonald 
and  Sutlierland  (2  Menz.  198);  Zackon  v.  Arjy's  Trustee  (3  C.T.& 
415);  Lazarus  v.  Israel  {S  Off,  Rep.  162);  Benningfield  v.  Baxter 
(12  A.C.  167). 

With  regard  to  the  second  exception,  the  claim  made  in  the 
declaration  is  a  I'ei  vindicatio,  which  lies  against  the  possessors 
of  property  (Voet,  6,  1,  2,  7,  12  and  14^ 

Smuts  and  Dickson,  in  reply. 
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Innes,  C.J. :  The  first  exception  taken  is  that  the  plaintiff  is 
not  competent  to  bring  this  action  because  he  is  an  unrehabili- 
Uted  inaolvent  .Now,  no  doubt  the  general  rule  is  that  an 
unrehabilitated  insolvent  cannot,  over  the  head  of  his  trustee, 
hnug  actions  connected  with  his  estate.  The  reason  for  that 
rule  is  not  that  there  lias  been  a  loss  of  his  legal  pet^nona  on  the 
port  of  the  insolvent ;  because  throughput  the  law  there  are  sec- 
tions which  show  that  the  insolvent  retains  certain  rights.  He 
can  sue  under  certain  circumstances ;  he  hae  a  right  to  earn  and  to 
rei4iin  certain  moneys  and  certain  property.  Tlie  reason  of  the 
role  is  that  his  estate  has  been  taken  out  of  him  and  vested  in 
his  trustee;  and  that  therefore  the  person  to  deal  with  that 
estate,  to  administer  it,  to  sue  in  respect  of  it,  and  to  defend 
acUoDs  concerning  it,  is  the  trustee,  and  not  the  insolvent.  But 
from  Uie  fact  that  the  insolvent  is  under  this  disability,  it  does 
not  follow  that  he  has  no  rights  whatever  regarding  the  estate. 
In  my. opinion  he  has  a  very  real  reversionary  interest  in  it 
The  law  provides  that  if  there  is  any  residue  after  paying  the 
debts  it  is  to  be  handed  to  the  insolvent.  Not  only  so,  but  it  is 
to  his  interest  that  as  many  assets  as  possible  shall  be  brought 
into  tlie  estate,  and  the  debts  reduced  to  their  proper  limits.  He 
has  an  interest  in  seeing  that  that  is  done.  An  asset  may  sud- 
denly become  valuable  which  has  been  considered  worthless,  or 
he  may  have  a  legacy  left  to  him  which  may  enable  him  to  clear 
oif  all  bis  liabilities.  Apart  from  that  it  is  to  the  interests  of  the 
insolvent  that  his  assets  should  be  increased  and  his  liabilities 
redaced,  because  in  that  way  the  stigma  of  insoheiKy  rests  less 
heavily  upon  him ;  and  when  he  applies  for  his  rehabilitation  he 
is  in  a  better  position  than  if  he  liad  a  very  large  margin  of 
unpaid  debtn.  Therefore  from  whatever  standpoint  we  regard 
it  the  insolvent  has  a  very  real  interest  in  the  administration  of 
his  estate. 

As  I  have  said,  generally  the  trustee  is  the  person  to  take 
action  in  matters  connected  with  the  estate ;  but  if  the  trustee 
will  not  do  so,  or  whetlier  hmuifide  or  maid  fide  does  not  sec  his 
way  to  take  action,  is  the  insolvent  on  that  ground  to  be  without 
remedy  ?  I  should  say  upon  general  principles  he  ought  not  to 
be ;  the  law  should  provide  some  remedy.     And  the  cases  which 
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have  been  referred  to  during  the  argument  show,  I  think,  that 
the  existence  of  a  remedy  has  been  recognised.  A  similar  prin- 
ciple was  recognised  at  the  Cape  in  the  case  of  Pieiioar «  Trm- 
tee  V.  Pritcluvi^,  where  a  creditor  was  allowed  to  bring  an  action 
to  have  certain  transactions  declared  an  undue  preference,  which 
action  the  trustee  was  unwilling  to  institute.  He  was  pemiitted 
to  sue,  joining  the  trustee  as  a  co-defendant.  He  did  not  seek  to 
benefit  himself  alone,  but  wished,  as  the  insolvent  wishes  in  this 
case,  to  biiug  back  certain  property  into  the  estate  for  the  benefit 
of  the  trustee  and  the  creditors  generally,  and  ultimately  for  the 
benefit  of  the  insolvent.  I  think  the  principle  ought  to  be  the 
same  in  this  case. 

It  is  true  that  in  the  case  of  South  African  Bank  v.  WiUmi 
a  creditor  in  insolvency  was  not  allowed  to  sue,  and  the  Chief 
Justice  there  put  the  decision  in Pieaaara  TrvMeew,  Pritchard 
partly  upon  certain  special  sections  of  the  Insolvent  Ordinance. 
But  he  drew  attention  to  the  important  fact  that  in  that  case  the 
trustee  was  no  party  to  the  proceedings;  not  only  was  he  not 
the  plaintiff,  but  he  was  not  joined  as  co-defendant.  Tim 
differs  from  that  one.  Here  the  insolvent  has  alleged  that  the 
trustee  will  not  bring  the  action,  and  he  joins  the  trustee  as 
co-defendant.  It  appears  to  me  that  he  is  entitled  to  do  so;  if 
there  is  any  doubt  upon  the  matter  it  is  removed  by  the  case  to 
which  my  brother  Mason  has  drawn  attention — Benningfielil  v. 
Baxter  (12  A.C.  167),  which  is  a  Privy  Council  decision  to  which 
we  must  have  regard.  There  the  principle  adopted  in  Piemmrn 
Trustee  v.  Pritvhardy  only  under  much  stronger  circumstances, 
was  recognised  by  the  Privy  Council. 

We  are  faced,  however,  with  the  fact  that  in  Hollard  v.  Tlie 
Master  (2  S.A.R.  180)  Chief  Justice  Kotze  laid  down  the  rule 
that  an  insolvent  who  wished  to  sue  should  obtain  the  leave  of 
the  Court  first.  Now,  as  my  brother  Mason  pointed  out,  if  the 
insolvent  had  no  right  the  Court  could  not  give  him  one.  The 
dictum  assumed  that  the  insolvent  had  a  right,  but  the  Court 
wished  to  control  the  exercise  of  that  right  so  tliat  the  insolvent 
should  not  rfcklessly,  and  at  the  expense  of  others,  embark  in 
litigation  the  cost  of  which  he  could  not  himself  satisfy.  Ap- 
parently the  same  course  was  pursued  in  Silberbauffrtf  case  in 
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the  Cape  courts;  but  the  practice  does  not  seem  to  me,  with 
great  respect  to  the  learned  judges  who  countenanced  it,  to  be  a 
convenient  one.  .Because  it  involves  the  necessity  of  an  investi- 
gation by  the  Ck)urt  into  the  merits  of  the  case,:  which  is  not  at 
all  desirable.  Therefore  I  do  not  think  tliat  we  should  follow 
that  practice.  It  does  not  seem  to  have  been  very  extensively 
followed  either  in  the  late  High  Court  or  at  the  Cape.  There  is 
only  one  case  in  each  place  in  which  the  procedure  has  been 
adopted.  There  may  be  other  ways  in  which  the  Court  could 
control  the  bringing  of  actions  by  insolvents. 

There  may  be  machinery  with  regard  to  security  for  costs  or 
otherwise  which  will  enable  the  Court  to  prevent  insolvents 
recklessly  litigating.  I  do  not  wish  to  say  more  at  present, 
because  it  is  unnecessary  to  decide  the  point.  All  that  one  need, 
I  think,  say  is  that  we  shall  not  compel  insolvents  to  ask  for  the 
leave  of  the  Court  before  bringing  actions.  In  my  opinion  the 
first  exception  cannot  be  sustained.  But  the  seoMlid  and  third 
exceptions,  which  may  be  considered  together,  seem  to  me  fatal 
to  this  declaration  as  it  stands.  The  insolvent  comes  into  Court 
alleging  that  this  property  was  transferred  by  his  trustee — his 
trustee  and  one  G  making  a  declaration  of  purchaser  and  seller. 
It  was  purchased  partly  by  the  defendants  now  before  the  Court 
and  partly  by  other  people,  and  two  of  the  present  defendants 
purchased  the  rights  of  those  others.  He  says  that  those 
declarations  are  false.  Now  Mr.  Macfadyen  admits  that  by  the 
word  "false"  he  does  not  mean  "fraudulent";  he  means  "un- 
true." If  the  word  is  used  in  that  sense,  and  of  coui-se  it  is 
quite  competent  to  use  it  in  that  sense,  then  I  think  the  defend- 
ants ai-e  placed  in  a  most  embarrassing  position  when  they  arc 
asked  to  plead  to  this  declaration.  It  may  be  that  .somewhere 
or  other  a  cause  of  action  may  lurk  in  the  facts  which  are  here 
set  forth ;  but  the  cause  of  action  must  be  much  more  definitely 
stated  than  it  is  in  the  declaration  if  the  plaintiff  is  to  ask  the 
defendants  to  plead  to  it.  The  facts  are  open  to  three  construc- 
tions. Either  that  O  wa«»  fraudulent,  or  that  the  trustee  was 
fraudulent,  or  that  the  whole  thing  was  a  mistake.  And  the 
declaration  i^  so  framed,  that  whichever  of  thps6  three  sets  of 
ittcts  emerges  from  the  evidence  the  plaintitf  can  take  advantage 
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of  it  I  think  tliat  is  placing  the  defendants  in  a  very  unfair 
position — a  position  in  which  they  Ought  not  to  be  placed.  The 
declaration  is  vague  and  embarrassing  and  bad  in  law  as  it 
stands.  I  am  not  going  to  say  whether  it  might  not  be  so 
framed  as  to  disclose  some  cause  of  action;  or  whether  tliere 
may  not  be  means  by  which  the  real  facts  may  be  ascertained 
by  the  insolvent.  It  is  not  for  the  Court  to  point  ttiat  out.  As  it 
stands  the  declaration  appears  to  me  to  be  faulty,  and  the  third 
exception  at  any  rate  must  be  upheld  with  costs.  The  Ck>urt 
will  dismiss  the  iirst  exception,  allow  the  third  exception  with 
costs,  and  will  make  no  order  on  the  second  exception. 

Mason,  J. :  I  concur. 

Attorneys  for  first  excipient :  Booth  &  WetufeUt ;  Attorneys  for 
second  excipient:  Lunnoii  A  Nixon  Attorneys  for  third  exci- 
pient: Ti7id(jUl  <t  Moiiimer  ;  Respondent's  Attorneys :  Macinto&lt 
&  KennerUy. 
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1905.    iVay29,  30.    Smith,  J. 

Company,  —  Liquidalurti^  —  Co-liquidaUjrv,  —  Ill-heallk.  —  Leave  of 
absence, — iSiibtftUtUe, 

A  c^miMiiiy  liad  been  placed  in  liquidation,  and  three  oo-liquidators 
appointed.  After  the  pnncipleo  on  which  the  liquidation  should 
proceed  had  been  settled  one  of  the  ]i(]uidator8  was  oompelled  to 
leave  the  country  for  a  definite  period  on  account  of  ill-health. 
Heidf  that  under  the  circumtitances  it  wao  unnecessary  to  obtain 
the  permission  of  the  Court  to  leave,  and  that  it  was  likewise 
unnecessary  to  apply  to  the  Court  to  sanction  the  appointment  of 
a  temporary  liquidator. 

The  Court  empowered  the  two  romuinin^  liquidatoi*s  to  sign  all 
uecessaiy  documents  in  the  liquidation. 
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The  applicant  was  one  of  three  co-liquidators  appointed  by 
the  Court  to  manage  the  affairs  of  the  liquidation  of  a  certain 
company.  After  the  liquidators  had  exercised  their  discretion  as 
to  the  basis  on  which  the  liquidation  should  proceed,  and  when 
all  that  remained  to  be  done  was  the  mere  mechanical  carrying 
out  of  the  scheme,  the  applicant  was  compelled  to  leave  the 
country  for  a  definite  period. on  account  of  ill-health.  He  now 
applied  for  leave  of  absence  and  for  the  appointment  of  a  third 
person,  to  whom  he  had  given  his  power  of  attorney,  as  a  tem- 
porary liquidator  in  his  stead. 

Greenlees,  for  the  applicant:  The  Court  has  the  power  to 
make  the  order  prayed  for,  seeing  that  the  co-liquidators  have 
already  exercised  their  discretion.  Vide  Smith  v.  Burmester 
and  OtIuTS  ([1904]  T.S.  771). 

Cut.  adv.  vtdt. 

Pofitea  {M%y  SO)z^ 

SuFTH,  J. :  In  this  matter  Mr.  Rissik,  one  of  the  three  liqui- 
dators appointed  to  liquidate  the  affairs  of  the  African  Agicultural 
and  Finance  Corporation,  asks  the  Court  to  grant  him  leave  of 
absence  for  a  limited  period  on  the  ground  of  ill-health,  and  to 
sanction  the  appointment  of  a  gentleman  with  whom  he  has 
left  his  power  of  attorney  to  carry  on  the  liquidation  of  the 
affairs  of  this  company  in  conjmiction  with  the  two  co-liquidators. 
I  was  yesterday  of  opinion  that  the  order  I  was  asked  to  make 
was  one  which  I  should  not  make,  and  that  in  some  respects  it 
was  unnecessary;  but  I  was  referred  by  Mr.  Oreenleea,  who 
appeared  for  the  applicant,  to  a  case  that  had  been  decided  by 
my  brother  Bristowe — Smith  v.  Burm^er — and  I  reserved  my 
decision  in  order  that  I  might  have  an  opportunity  of  consider- 
ing that  case.  With  regard  to  the  application  for  leave  of 
absence,  it  seems  to  me,  in  the  first  place,  that  it  is  unnecessary. 
I  see  no  reason  or  necessity  for  the  Court  to  grant  leave  of 
absence  to  a  liquidator  of  the  affairs  of  a  company  which  is  in 
liquidation,  when  the  liquidation  may  be  carried  on  by  his 
co-liquidators. 

With  regard  to  the  second  part  of  the  application,  I  do  not 
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think  that  the  Court  ought  to  Ranction  the  appointment  of  a 
gentleman  practically  as  a  temporary  liquidator,  of  whose  quali- 
fications in  such  capacity  the  Court  knows  nothing.    In  saying 
that  I  do  not  wish  to  say  for  a  minute  that  it  is  necessary  for 
Mr.  Rissik  either  to  resign  his  position  as  liquidator,  because  on 
the  grounds  of  health  he  finds  it  necessary  to  absent  himself  for 
a  limited  period  from  the  colony,  nor  do  I  wish  to  cast  any 
reflection  upon  the  gentleman  M'hom  he  desires  to  appoint-  to 
carry  out  the  affairs  of  the  liquidation  in  his  place.    But  I  think 
the  Court  ought  not  to  be  asked  to  sanction  the  appointment  of 
a  temporary  liquidator.    I  find  no  authority  for  that  in  the  law^ 
and  I  do  not  think  it  is  necessary.    The  cose  to  which  I  was 
referred  {Smith  v.  Burmeater)  is  the  case  where  one  of  two 
trustees  of  an  insolvent  estate  was  temporarily  absent  from  the 
colony,  the  affairs  of  the  insolvent  being  carried  on  by  his  co- 
trustee.   An  application  to  remove  the  absent  trustee  on  the 
ground  of  his  absence  from  the  colony  was  successfully  resisted. 
It  seems  to  me  in  this  cose  too,  that  if  any  application  were  made 
to  remove  Mr.  Ria«;ik  from  his  post  merely  on  the  ground  that 
he  was  absent  then  that  application  might  be  successfully  resisted. 
If  it  could  be  shown  that  the  liquidation  was  suffering  in  conse- 
quence of  his  absence,  then  of  course  it  would  be  a  different 
ihatter.    The  only  distinction  between  the  two  cases  is  that  in 
a  case  of  insolvency  the  trustees  are  elected  by  the  creditors,  and 
in  a  case  of  the  liquidation  of  a  company  the  liquidators  are 
appointed  by  the  Court ;  but  I  do  not  think  that  on  this  point 
there  is  any  real  difference  in  principle.     Mr.  Justice  Bristowe 
in  giving  judgment  in  Smith  v.  Bv/nnester  said :  **  There  is  no 
reason  why  a  trustee  should  not  appoint  an  agent  to  carry  on  a 
course  of  conduct  in  regard  to  the  estate  in  which  he  hod  already 
exercised  his  discretion."    And  if  that  is  so,  there  is  no  reason 
here  why  Mr.  Rissik  should  not  appoint  the  gentleman  he  pro- 
poses in  his  place,  and  who  is  assented  to  by  the  other  two 
liquidators,  to  carry  on  the  liquidation  of  this  estate  in  matters 
in  w^hich  he  has  exercised  his  discretion. 

Mr.  Greenleea  informed  me  yesterday  that  the  principles  on 
which  this  liquidation  should  proceed  have  been  settled  and 
agreed  upon  by  the  liquidators,  and  that  what  will  go  on  in 
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Mr.  RiHRik'R  ab.sence  is  really  the  mechanical  carrying  out  of  the 
affairs  of  the  liquidation  on  the  principles  that  have  been  laid 
down.  Of  course  I  do  not  know  how  the  discretion  of  the 
gentleman  to  whom  Mr.  Rissik  proposes  to  give  his  power  of 
attorney  can  be  fettered ;  but  assuming  that  it  is  as  Mr.  Greeiileea 
says,  the  ca.se  of  Smith  v.  Biirmester  seems  to  show  that  the 
order  I  am  asked  to  make  here  is  not  a  necessary  ocder.  Under 
these  circumstances  I  make  no  order. 

Ore^mlees  then  applied  for  an  order  empowering  the  two 
remaining  liquidators  to  sign  all  necessary  documents  in  the 
liquidation. 

The  Court  authorised  the  remaining  two  liquidators  to  sign 
for  the  liquidators  of  the  corporation  during  the  absence  of  tlic 
applicant. 

Applicant's  Attorneys :  TindaU  tt  Mortimer, 
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1905.     March  20,  June  2.     Innes,  C.J.,  and  Ma^on  and 
CaRLEWIS,  J.J. 

Practice. — Perpetual  nlencfi. — Letter    of  demand  from    attorney. — 
Publicity. 

Wn  attorney  wrote  to  S  demanding  delivery  of  certain  shares,  and 
threatened  legal  proceedings  in  case  of  refusal.  S  denieid  liability, 
and  requested  that  the  action  should  be  prosecuted  without  delay. 
B  replied  that  he  would  choose  his  own  time  for  suing.  Two 
months  after  the  date  of  the  letter  of  demand  S  applied  for,  and 
obtained,  an  order  directing  B  to  commence  his  action  within  two 
months  thereafter  on  pain  of  a  decree  of  perpetual  silence.  Held, 
on  appeal,  that  the  discretion  of  the  judge  granting  the  order 
should  not  under  the  circumstances  be  interfered  with. 
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The  remody  alFordod  by  a  decree  of  perpetual  silence  w  applicable  not 
only  to  canes  where  a  claim  has  been  made  or  an  action  threatened 
publicly,  but  also  to  cases  where  by  demand  or  threatened  action 
there  has  been  a  disturbance  of,  or  interference  with,  the  quiet 
enjoyment  of  another's  rights.  The  remedy  should  be  allowed 
with  great  discretion  and  with  a  due  ragard  to  all  the  circum- 
stances. 

Appeal  from  an  order  of  Smith,  J. 

The  re«pondent  Simon  applied  for  an  order  of  perpetual 
silence  agaiast  the  appellant  Brown,  should  the  latter  fail  to 
institute  a  threatened  action  within  a  certain  tima  The  appli- 
cation was  granted ;  Brown  appealed. 

The  facts  appear  from  the  following  judgment  of  Smith,  J. : — 

This  is  an  application  for  an  order  on  the  respondent  directing  him 
to  institute  an  action  which  he  claims  to  have  against  the  applicant 
within  some  time  to  be  fixed  by  the  Court,  or  in  default  that  perpetual 
silence  may  be  decreed. 

It  appears  that  the  respondent's  attorneys  on  the  10th  December, 
1904,  wrote  a  formal  letter  of  demand  to  the  applicant  demanding  the 
delivery  of  600  shares  in  the  Pretoria  Hotels,  Ltd.,  and  stating  that  in 
case  of  refusal  they  were  instructed  to  issue  a  summons.  On  the  12th 
December  the  applicant's  attorney  wrote  repudiating  liability  on  be- 
half of  his  client. 

No  summons  being  issued,  on  the  13th  January  the  applicant's 
attorney  wrote  inquiring  whether  the  matter  was  to  be  proceeded 
with,  and  stating  that  unless  the  respondent's  attorneys  intimated  that 
their  client  had  decided  not  to  go  on  with  it,  he  was  instructed  to  take 
proceedings  for  perpetual  silence.  On  the  following  day  tlie  respond- 
ent's attorneys  reply  that  their  client  having  decided  to  choose  his 
own  time  for  instituting  his  action,  they  were  prepared  to  meet  any 
proceedings  for  i^erpetual  silence.  On  the  9th  February  notice  of  this 
application  was  given. 

At  the  hearing  it  was  argued  for  the  respondent  that  the  oixler 
asked  for  sliould  not  be  made  on  the  ground  that  there  was  no  allegation 
that  there  harl  been  any  public  pretence  of  a  claim  on  his  part,  and 
reliance  was  placed  upon  the  case  of  BAryh  and  Wife  v.  ^Sm^Us  and  Wifif 
(3  Menx.  583).  Undoubtedly  the  general  rule  is  that  a  plaintiff  may 
bring  his  action  when  he  chooses ;  he  Is  dominwt  litiSf  and  it  Ls  in  his 
discretion  to  commence  an  action  or  not.  To  this  general  rule  there 
grew  up  in  Roman-Dutch  practice  an  exception ;  in  certain  circumstances 
the  court  would  order  a  person  alleging  that  he  had  a  claim  against 
another  to  bring  his  action  within  a  specified  period,  usually  six  weeks, 
or  if  he  failed  to  comply  would  for  ever  debar  him  from  prosecuting 
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the  claim.  Thin  practice  was  founded,  as  Voot  (5,  1,  21)  points  out,  on 
the  Mx  diffamarL  It  was  considered  to  be  a  slander  of  another  not 
only  to  accuse  him  of  a  crime,  but  also  t«)  allege  that  he  owed  a  debt, 
or  that  he  was  holding  property  to  which  h  i  was  not  entitlefl.  It  was 
an  attack  on  his  reputation  or  credit  against  which  he  was  entitled  to 
be  protected  by  having  tlie  right  to  take  proceedings  for  perpetual 
silence.  Having  regard  to  the  origin  of  this  practice,  it  would  seem  to 
be  essential  that  the  person  making  the  claim  should  make  it  public  in 
some  way,  as  otherwise  it  is  difficult  to  see  how  the  credit  and  reputa- 
tion of  the  person  against  whom  the  claim  was  made  would  suffer. 
Yoet,  in  the  passage  referred  to  above,  does  not  specially  mention  the 
necessity  for  the  claim  to  have  been  ma^le  publicly,  but  he  treats  the 
matter  as  an  oi*dinary  publication  of  a  slander.  He  says,  "  For  such 
defamation  being  proved  an  action  under  this  Ujc  is  usually  allowed 
against  the  accuser  to  the  person  accused,  upon  pitxif  of  the  slander,  in 
order  that  the  accuser  or  alleged  creditor  may  bring  his  charge  or  claim 
or  make  good  his  accusation  if  he  thinks  he  can  do  so  within  a  certain 
time,  or  otherwise  have  perpetual  silence  imposed  upon  him." 

Tlie  Roman-Dutch  writers  referred  to  by  Voet  trwit  the  subject 
much  in  the  same  way  as  Voet  All  treat  it  on  the  footing  of  a  slander 
tending  to  injure  the  credit  or  reputation  of  another,  and  none  base 
Uie  practice  on  the  ground  of  inccmvenience  caused  to  the  person 
alleged  to  be  the  debtor  or  the  holder  of  the  pn>perty  claime<],  by 
keeping  the  claim  hanging  over  his  head.  Two  of  them  mention 
specifically  the  making  public  of  the  claim  as  an  essential:  Morula 
(4,2,  22)  speaks  of  the  claim  being  *' published  amongst  the  people," 
and  Gail  (bk.  2,  ob.  9)  of  a  person  mentioning  the  claim  to  **  honest 
and  respectable  people  and  spreading  the  report  to  the  prejudice  of 
another."  Wassenaar  (ch.  3,  sec.  5)  speaks  of  the  making  of  the  claim 
merely  without  mentioning  the  publication. 

If  the  case  be  considered  as  one  of  ordinary  slander  it  would  appear 
that  a  publication  to  some  third  person  would  be  essential.  van 
Alphen,  Papegay  (pt.  1,  ch.  5)  givas  the  form  of  a  petition  for  an  order 
for  perpetual  silence  in  which  the  husband  of  a  lady,  who  claims  to  he 
entitled  to  a  share  in  an  inheritance,  has  lodged  a  claim  with  the 
Orphan  Master ;  from  which  I  infer  that  in  the  author's  opinion  this 
would  be  a  sufficient  public  assertion  of  the  claim. 

Turning  to  tlie  cases  decided  in  the  coni-ts  of  »South  Africa,  the  first 
would  appear  to  be  the  one  relied  upon  by  the  respondent — lUryh  v. 
!^m\U9  {abi  aupra),  decided  in  1835.  The  headnote  of  that  case  runs  as 
follows:  "On  a  citation  to  institute  action  or  be  barred  by  perpetual 
silence,  it  must  be  shown  that  the  respondent  publicly  pretended  to 
have  a  right  of  action."  The  case  is  very  shortly  reported,  and  it  does 
not  appear  in  what  way  or  to  whom  the  respondent  had  made  assertion 
of  his  claim.  It  may  .have  been  that  the  assertion  of  the  claim  had 
been  by  the  respondent  to  the  applicant  personally. 
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In  Camphpll  v.  Dow/htft  (1  Soarle,  48)  the  question  of  publication  was 
not  touched  upon,  the  only  question  raised  being  one  of  procorlurp. 
In  MnnicijHiFify  of  Worcester  v.  du  Toit  (2  S.C.  188)  an  action  had 
been  instituted  by  the  respondent  against  the  applicant  and  abandoned  ; 
and  in  Vermcuik^s  E.cecutor8  v.  Vermaak  atid  Others  (11  S.C.  302)  an 
objection  to  executoi*s'  accounts  had  been  lodged  with  the  Master,  but 
no  steps  had  been  taken  by  the  respondent  to  substantiate  it.  In  both 
these  cases  the  court  made  an  order  for  perpetual  silence  in  default  of 
an  action  being  brought  within  a  specified  time,  and  in  both  there  was 
a  certain  element  of  publicity,  at  all  events  a  publication  of  the  claim 
to  some  person  other  than  the  person  directly  affected  by  it.  The  case 
of  Vei'maak^j*  Erecnforn  v.  Vermaak  and  Others  is  very  similar  in  its 
nature  to  the  one  described  in  the  form  of  van  Alphen,  to  which  I 
have  referred. 

The  case  of  Ex  parte  Leyds  (12  C.L.J.  224)  seems  also  to  have 
turned  on  the  procedure ;  but  there  appears  to  have  been  an  element 
of  publicity  in  that  case  also,  as  a  rule  was  issued  calling  on  all  persons 
who  had  already  instituted  or  threatened  to  bring  actions  against  the 
Government,  to  show  cause  why  they  should  not  proceed  or  be  barred. 
In  this  case  the  claims  were  connected  with  Schweitzer's  Township— 
a  matter,  I  am  informed,  of  considerable  notoriety.  In  none  of  the 
cases  reported,  so  far  as  I  am  aware,  has  the  nature  or  extent  of  the 
publicity  given  to  the  assertion  of  a  claim  as  an  essential  for  an  order 
of  perpetual  silence  been  discussed  or  decided. 

Assuming  that  some  publication  of  the  assertion  of  claim  is 
essential,  it  seems  to  me  that  the  only  safe  and  logical  rule  is  that 
the  assertion  must  be  made  to  some  person  other  than  the  one  directly 
affected  by  the  claim.  It  cannot  be  essential  that  a  person  should 
make  a  public  assertion  in  the  market-place ;  and  I  am  unable  to  see 
that  any  rule  can  be  laid  down  as  to  the  number  of  persons  to  whom 
the  claim  is  communicated  before  proceedings  for  perpetual  silence  can 
be  instituted.  So  far  as  the  foundation  on  which  the  proceeding  is 
based  is  concerned,  a  man's  reputation  and  credit  might  be  as  much 
prejudicially  affected  by  a  communication  to  one  particular  person  as 
to  twenty  others.  The  amount  of  prejudice  caused  would  depend 
upon  the  person  to  whom  the  communication  was  made  and  his 
relations  with  the  person  affected  by  the  communication. 

In  the  present  case  it  is  clear  that  there  was  a  communication  of 
his  alleged  claim  by  the  respondent  to  some  person  other  than  the 
applicant,  inasmuch  as  the  respondent  went  to  a  firm  of  solicitors, 
communicated  his  claim  to  them  and  instructed  them  to  write  to  the 
applicant.  I  therefore  think  that  the  applicant  is  entitled  to  an  order. 
I  am  unable  to  see  that  it  is  requisite  for  the  applicant  to  establish 
that  any  particular  inconvenience  is  caused  to  him''  by  the  assertion  of 
the  claim.  In  none  of  the  Roman-Dutch  authorities  I  have  consulted 
is  it  mentioned  as  aa  essential. 
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With  rr<)rai*d  to  the  time  within  which  tho  action  should  h^  brought, 
1  oWrvo  that  the  roftpondent  accounts*  for  the  delay  in  «oni^  measure 
hy  stating  that  he  hjia  to  procure  evidence  from  Europe.  With  regard 
to  this  some  considerable  time  nmst  elapse  after  the  institution  of  the 
action  before  it  can  be  heard.  After  service  of  summons  the  plaintiff 
lias  two  months  within  which  to  serve  his  declaration,  .and  even  after 
the  close  of  the  pleadings  six  weeks  must  elapse  before  the  defendant 
can  8et  the  action  down  for  hearing.  It  would  appear  that  in  all 
probability  the  plaintiff  would  in  the  ordinary  course,  of  things  have 
ample  time  within  which  to  procure  the  evidence  he  says  is  material. 
However,  it  being  left  to  the  discretion  of  the  Court  to  fix  a  time 
within  which  the  action  is  to  be  brought^  I  will  allow  a  period  of  two 
months.  The  order  of  the  Court  therefore  will  be  that  the  respondent 
commence  an  action  in  respect  of  his  alleged  claim  to  the  SOO  shares 
within  two  months,  or  otherwise  that  he  be  forever  barred  from  his 
right  to  do  so.     The  respondent  must  pay  the  costs  of  this  JEipplication. 

Greenleea,  for  the  appellant :  The  essence  of  a  decree  of  per- 
petual silence  is  that  there  must  be  some  element  of  publicity  in 
the  demand.  This  must  not  be  a  mere  technical  publication. 
The  word  used  by  all  the  Roman-DuteK  authorities  implies 
"boasting."  The  very  expression  "putting  to  silence"  pre- 
supposes that  something  has  been,  "noised  abroad";  see  van 
Leeuwen(.Kotz^s  Translation),  vol.  2,  p.  429  in  notis;  van  der 
Linden,  3,  1,  3,  5  j.  Voet,  5,  1,  21  and  22 ;  van  Alphen'a  Papegay, 
pt.  1,  eh.  5;  Venncuik*8  Exexmtors.  v.  Verrmctk  and  OtJiera  (11 
S.C.  302);  Bevgh  v.  Smuts  (3  Menz.  583). 

Notice  of  demand  or  any  communication  to  an  attorney  is 
privileged,  and  can  in  no  case  be  considered  as  a  publication ;  see 
Sr/jbv  V.  Carrkk  ([1894]  1  Q.B.  838);  PuUman  v.  /fiM  ([1891] 
1Q.B.  524). 

Gregorowakiy  for  the  respondent:  A  letter  of  demand  is  the 
first  step  in  an  action.  When  that  has  been  sent  by  a  plaintiff 
he  must  proceed  with  the  action  or  render  himself  liable  to  a 
decree  of  silence.  Publication  in  the  sense  of  "  general  boast- 
ing'* is  unnecessary,  and  even  if  such  publication  is  necessary 
then  the  letter  by  the  solicitor  was  sufficient;  see  van  Zyl*s 
Judicial  Practice,  2nd  ed.  p.  305.  Publication  to  the  party 
himself  is  enough;  it  is  sufficient  that  a  person  should  have 
this  inconvenience  or  annoyance  hanging  over  his  head;  vide. 
Leyser,  Med,  ad  Pand,  vol.  2,  sp.  81,  p.  138.    This  authority  t^Us 
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us  that  the  mere  making  of  a  demand  in  a  private  letter  to  the 
pcrRon  himself  was  deemed  sufficient ;  vide  also  Schrassert  in  his 
C(yiisiiltatien,  vol.  4,  cons.  46. 

GreerUees,  in  reply. 
Car.  adv,  vvlt, 

Postea  (June  2) : — 

CuRLEWis,  J.:  This  is  an  appeal  from  a  decision  given  by 
Smith,  J ,  in  Chambers,  by  which  the  appellant  was  ordered  to 
institute  an  action  in  respect  of  his  alleged  claim  to  certain  600 
shares  within  two  months,  or  otherwise  that  he  be  forever 
barred  from  his  right  to  do  so. 

On  the  10th  December,  1004,  the  appellant's  attorneys  had 
sent  a  formal  letter  of  demand  to  the  respondent,  demanding 
delivery  of  certain  600  shares,  and  stating  that  failing  com- 
pliance they  had  instructions  to  issue  summon& 

On  the  12th  December  the  respondent's  attorney  wrote 
declining  to  comply  with  the  demand.  On  the  13th  January 
the  respondent,  through  his  attorney,  wrote  inquiring  whether 
appellant  intended  proceeding  with  the  matter,  and  stating  that 
unless  summons  was  issued  within  a  reasonable  time  or  unless 
appellant  intimated  that  he  had  decided  not  to  go  on  with  the 
case,  proceedings  would  be  taken  for  an  order  for  perpetual 
silence.  To  this  appellant,  through  his  attorneys,  replied  on  the 
14th  January  that,  having  decided  to  choose  his  own  time  for 
instituting  the  action  for  the  recovery  of  his  claim,  he  was  pre- 
pared to  meet  any  action  which  respondent  might  bring. 

On  the  9th  February  notice  of  application  was  given,  on  the 
hearing  of  which  the  order  was  granted  against  which  the 
appellant  now  appeals.  It  was  urged  on  behalf  of  the  appellant 
that  the  order  should  not  have  been  granted,  inasmuch  as  there 
had  been  no  boasting  or  public  pretence  of  his  claim  on  the  part 
of  the  appellant ;  and  that,  even  if  communication  to  his  attor- 
neys could  be  considered  as  a  publication  of  his  claim,  then  such 
publication  was  privileged. 

It  was  a  rule  of  the  Roman  law  that  no  one  could  be  com- 
pelled against  bis  will  to  be  plaintiff  in  an  action.    There  were, 
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however,  certain  exeeptiona  to  this  rule.  From  the  ^  28  ^ 
contendat  (Digest,  46,  1)  it  would  appear  that  a  surety,  if  he 
maintained  that  his  ooHsuretiee  were  in  a  position  to  pay,  could 
compel  the  creditor  to  proceed  against  them,  or  else  be  met  by 
the  exception  that  he  was  not  liaUe  for  more  than  his  share 
if  his  co-sureties  subsequently  became  unable  to  pay.  By  the 
lex  diffuTruiri  {Code,  7,  14,  5)  it  was  laid  down  that  he  who  in 
error  or  in  malice  assailed  the  status  of  a  free-bom  person  could 
be  compelled  to  prove  his  allegations. 

Both  these  principles  of  the  civil  law  were«  considerably 
extended  in  practice  by  the  German  and  Roman-Dutch  jurists, 
The  lex  ei  contendat,  originally  applicable  to  sureties,  was  in 
practice  extended  to  other  debtors  where  delay  might  result  in  a 
loss  to  defendant  of  some  special  right  of  defence  or  exception. 
The  lex  difama/ri  was  in  practice  held  applicable  not  only  in 
cases  of  accusation  against  the  status  of  a  person,  but  in  all 
cases,  both  civil  and  criminal,  where  the  person  or  property  was 
attacked,  as,  for  instance,  if  any  one  was  improperly  accused  of 
a  crime ;  or  if  any  one  accused  another  of  being  wrongfully  in 
possession  of  any  property  or  thing ;  or  if  any  one  boasted  that 
another  owed  him  a  debt. 

Gail,  in  his  Kaizerlijke  Practijk  (bk.  1,  obs.  9  and  12),  dis- 
cusQes  this  doctrine  fully,  and  gives  us  a  reason  for  this  exception 
to  tbe  rule — n^jno  invitus  agere  tenetur — that  the  person  who 
thus  accuses  another  practically  compels  himself  to  bring  an 
action,  because  such  accusation  is,  as  it  were,  a  tacit  challenge 
and  citation  to  law.  By  .an  imperial  constitution  this  remedy 
uncler  the  lex  diffamari  was  applicable  only  in  such  cases  of 
accusation  as  might  tend  to  a  disturbance  of  the  public  peace,  or 
in  cases  of  serious  injury,  and  such  as  might  cause  scandal.  (See 
also  Gail's  Tractaat  van  de  Paiidingen,  ch.  21.)  This  limitation 
of  the  doctrine  to  cases  which  might  cause  a  breach  of  the  peace 
does  not  appear  to  have  been  always  accepted  in  practice.  Indeed, 
in  course  of  time  considerable  confusion  apparently  arose  in  the 
application  of  the  remedy  under  the  lex  ni  contendai  and  that 
under  the  lex  diffamari  (H.  de  Cocceius,  Exercitutionum  Curio- 
mrwin,  t  2,  disp.  45,  cL  3). 

The  distinction  between  the  remedy  under  the  lex  si  contendtd 
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and  that  under  the  lex  diffamari  is  very  clearly  given  by  S.  de  C 
Cocceius  in  his  Juh  Civile  Controvetmum  (5, 1,4);  for  the  latter 
Home  precedent  accusation  (defamation)  was  necessary,  though 
not  for  the  former ;  in  the  former  the  debt  is  presumed,  in  the 
latter  the  person  denies  the  debt  and  demands  that  it  be  provefl 
Cocceius  thus  describes  the  remedy  ex  lege  diffamari:  Qtio  qaiH 
earn,  qui  mMn  diffamaiido,  et  vel  debifum  vel  delictum  nvbiv 
Impatando^  mole^tUim  creat,  in  jus  vocatt  et  Imiilw'atij  jwdicis 
officio  impetixit,  ut  vel  silcat  diffarruitor  vel  actionem  institiuit, 

Bruunemann  (in  Co(L  7,  14,  1,  diffamLtri)  gives  an  instance 
of  the  applicability  of  this  remedy  where  any  one  has  said  that 
another  owes  him  money  (ie  dixime  me  tihi  cent  am  dehere).  He 
answers  in  the  affirmative  the  question  whether  any  one,  fearing 
that  another  may  mplest  him  at  a  time  when  he  may  not  I'eadily 
be  able  to  make  his  defence,  is  able  to  apply  to  his  own  judge 
for  an  oi-der  against  such  person  to  proceed  with  his  action^ 
Perezius  (ad  Cod.  7,  14,  10)  also  states  how  the  lex  diffanmri 
has  been,  extended.  Faber  {de  eri'vr.  pmgm.  2,  51,  1)  unfavour- 
ably criticises  this  extension  of  the  doctrine  of  the  lex  diffinmirL 
The  element  of  publicity  or  actual  injury  by  defamation  was  not 
considered  necessary  by  Leyser. 

In  the  reference  quoted  by  Mr.  Gregoroivski  (Med,  ad  Pan- 
dectas,  vol.  2,  sp.  81,  p.  138)  Leyser  asserts  that  by  custom  and 
on  the  authority  of  nearly  all  the  jurisconsults  every  allegation 
or  claim  of  somq  right  against  another  is  a  diffamatio,  whether 
luade  publicly  or  privately,  and  even  if  no  actual  injury  is  caused 
thereby:  J^xi^timarmU  UimenjariscontnUti  notsiri,  intcrjtel' 
bdioncin  idani  cw«  difftniucfiohem,  (hnnin  eiyo  inqnietatio 
dijf'aviatio  e^t. 

It  is  tz'ue  that  the  case  to  which  he  refers  was  a  claim  made 
against,  a  surety,  and  contained  in  an  ordinary  private  letter 
addressed  to  lij^u.  But  the  remedy  which  the  surety  sought  and 
obtained  against  the  person  making  the  demand  was  not  that 
which  was  generally  allowed  under  the  lex  ai  covtnuhit  by 
reason  of  the  fear  of  loss  of  some  exception  or  defence  through 
lajMje  of  time ;  but  the  remedy  was  based  on  diffiimatio,  and  the 
person  making  the  dl*mand  was  ordered  either  to  appear  and  make 
good  his  claim  or  to  remain  silent  forever. 
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Glttck  (Panndeklen,  5,  1,  sec.  633a— vol.  6,  p.  484)  says  that, 
though  (liffamnre  properly  means  to  spread  abroad  amongst  the 
people  something  injurious  to  another,  in  practice  diffnmatio 
lueanH  eveiy  assertion  or  utterance  which  is  made  by  any  one 
€xtra-judicially  to  our.  detriment,  whether  it  be  done  publicly  or 
pnvately  {v,^\ter  vier  augen) ;  it  consists  in  a  scandalous  statement^ 
or  a  mere  boasting  of  a  pretended  right.     In  a  note  he  refers  to 
what  Leyser  says,  viz.,  that  a  diffamaiio  can  take  place  in  even 
a  private  letter  wherein  one  claims  something  from   another, 
Of  pretends  to  have  some  claim  against  another ;    and  he  states 
tJiat  this  opinion  of  Leyser  is  refuted  by  the  brothers  Beckmann. 
The  Roman-Dutch  writers  generally  hold  that  this  remedy  is 
applicable  where  one  has  accused  another  of  some  crime,  or  has 
boasted  or  given  out  {vanteereii,  berormen,  zieh  wdaiden)  that 
he  has  some  right  or  claim  against  a  person  or  thing ;  such  an 
one  oould  be  compelled  to  prove  his  claim,  unless,  as  Huber 
(Hedendagjiche  Recht^eleerdheid,  4,  15,  35)  puts  it,  he  can  show 
sufficient  reason  to  the  contrary.     The  •element  of  injury  is  em- 
phasised by  Damhouder  {Civide  Pnwtyk,  c.  17),  and  according 
to  him  this  remedy  is  applicable  where  an  action  is  threatened ; 
and  even  foreign  merchants  and  students,  who  feared  that  after 
their  departure  claims  might  be  made  against  them,  and  that  tliuy 
mi|;ht  be  declared  bankrupt,  could  have  availed  themselves  of 
this  remedy  and  called  upon  all  persons  to  make  good  their 
daiins  within  a  certain  time,     van  Leeuwen  (Cewiura  Forenais, 
2. 1, 19, 13,  and  2,  1,  21,  20)  speaks  of  the  protended  claim  having 
been  made  opiul  ijmves  virott,  and  uses  the  word  vanttrren  in  the 
fonn  of  application  given  by  him. 

Wassenaar  {Judicieele  Practyk,  c.  3)  discasses  this  remedy  as 
between  parties  wlio  are  engaged  in  a  suit  before  the  court,  as 
Well  08  between  parties  who  are  not  engaged  in  litigation  ;  in  the 
fonner  case,  if  the  plaintiff  docs  not  on  the  day  of  hearing  appear 
to  make  good  his  claim,  the  defendant  can  obtain  an  orcjcr  against 
him  to  proceed  with  his  action  on  a  certain  date,  or  be  condemned 
to  perpetual  silence  (sec,  4) ;  if  one  of  the  parties  to  an  action 
alleges  that  he  has  a  further  claim  against  the  other,  he  can  be 
compelled  to  proceeil  with  such  claim  (sec.  5).  Where  parties  arc 
iiot  euga^t'd  in  lititjatioii  the  pirty  seekiii<;  this  remedy  must 
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allege  and  pravc  that  the  other  has  boasted  of  some  pretended 
claim  (sec.  6).  From  the  forms*given  by  van  Alphen  {Piqyegny, 
pt.  1,  c.  5)  the  relief  under  the  lex  difainari  appears  to  have 
been  sought  where  one  had  boasted  of  having  some  right  or 
claim  against  another.  This  appears  also  from  what  Merula 
says  in  Mtoiier  vnn  PriKf^dceren  (4,  2,  22).  Voet  (Panel  5,  1, 
21)  says  that  the  jurisconsults  have  by  interpretation  extended 
the  pi-ovision  of  lex  dlffamnri  against  all  those  who  by  unjust 
1x)asting  or  sprctuling  of  rumours  (i7i6r/ai>f><6'/*monHwj^u*/(t/io)u- 
hiui)  diminish  or  disparage  the  i*eputation  of  another,  as  if  it  were 
that  he  had  committed  a  crime,  or  owed  money,  or  was  in  wrong- 
ful pasHcssion  of  another's  property.  And  proof  of  this  boasting 
(jacfavtiac  jfrolxitio)  is  re<|uired,  otherwise  it  would  be  in  the 
power  of  any  debtor  to  render  futile  that  free  discretion  in  bring- 
ing his  action  which  the  law  allows  a  plaintiff.  JST/t'c  poma 
sUentii  impntnttar  <d,  qui  vidUt  lyccavit  Unyuae  jactantia  ac 
temeritnlc  (5,  1,  22). 

Such  pro<jf  is,  however,  not  rei|uircd  if  an  oixier  is  sought 
against  persons  in  general  without  specifying  them  (5,  1,  22). 
van  der  Linden  {Jadiviceb*  Pnictljk\  bk.  2,  c  11)  allows  this 
remedy  against  one  who  boasts  {vnniceii:)  that  he  has  an  action 
against  another.  Neostadius  {Dec,  Stip,  Cur.  101)  gives  a  case 
in  which  one  wtvs  called  upon  to  institute  his  threatened  action 
(comminiitnm  itctionem);  the  manner,  however,  in  which  the 
action  was  threatened  is  not  stated. 

Schrasscrt,  in  the  Consultation  referred  to  by  Mr.  Gregoivti^ski 
(vol.  4,  con.  46),  gives  it  as  his  opinion  that  this  remedy  is  appli- 
cable where  A  has  bought  land  fi*om  B,  and  C  alleges  that  he  (C) 
has  a  right  thereto,  dueiuht  empUn^em  injimsie  jpotinidrre,  and  if 
A  is  prejudiced  tluTeby.  This  Consultation  was  given  in  1G82, 
and  the  matter  for  consideration  apparently  was  not  the  manner 
in  which  C  attacked  A's  right,  but  whether  the  principle  of  the 
If'X  dlfamari  should  be  extended  to  an  attack  or  impuUition  on 
another's  right  of  property. 

From  a  perusal  of  these  authorities  it  would  appear  that  the 
remedy  of  the  Irx  dlffamari  as  extended  by  the  commcntatonj 
on  the  civil  law,  while  not  rc(|uiring  an  actual  defamation  in  the 
sense  of  what  we  call  a  slander  on  a  person  or  his  pi-operty,  pi'e- 
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rapposed,  except  in  regard  to  applications  for  an  order  against 
all  claimants  generally,  a  deliberate  assertion  of  a  right  or  claim 
against  another,  or  a  vaunted  pretence  of  such  right  of  action  to 
the  other's  prejudice.  Though  having  its  origin  in  defamation, 
it  was  quite  distinct  from  the  right  of  action  arising  from  slander 
(injuria  verbalin) ;  it  was  applied  with  due  regard  to  the  interests 
aod  circumstances  of  both  parties',  and  in  some  instances  the 
existence  of  an  element  of  defamation  was  a  fiction. 

Cowing  to  the  decisions  of  the  South  African  courts,  we  find 
tliat  in  Bergh  v.  Smuts  (3  Menz.  583)  it  was  held  that  it  was 
necessaty  that  a  person  publidy  pretended  to  have  a  right  of 
acti(Ni.  In  Norden,  Executor  of  iTom,  v.  KUian  &  Stein  (3 
Mens.  650)  the  court  held  as  regards  a  claim  for  which  defend- 
ants had  instituted  an  action  against  Horn  and  which  had  been 
withdrawn,  that  plaintiff,  whose  duty  it  was  as  executor  of 
Horn  8  estate  to  wind  up  the  estate  without  delay,  was  warranted 
in  bringing  an  action  against  defendants  to  proceed  with  their 
claim  or  have  perpetual  silence,  imposed  oq  them. 

In  Campbell  v.  DougUze  (1  Searle,  48)  the  respondent  pretended 
to  have  a  claim  against  an  estate ;  and  the  case  of  In  re  West 
(I  Roscoe,  370)  was  also  one  in  which  an  estate  was  concerned 
and  where  proceedings  had  been  threatened ;  but  in  neither  of 
these  cases  was  the  question  of  publicity  raised. 

In  Worcester  Municipality  v.  du  Toit  (2  S.C.  188),  the 
respondent,  owner  of  a  farm,  had  taken  out  a  summons  against 
applicant  for  a  declaration  of  rights  as  to  a  stream  of  water. 
Appearance  had  been  entered,  but  no  further  steps  had  been 
t&ken;  on  a  rule  against  respondent  to  proceed  with  his  action 
or  for  perpetual  silence,  respondent  showed  cause  that  he  had 
not  proceeded  with  his  action  through  want  of  means,  and  that 
be  had  decided  to  sell  his  farm  and  to  leave  the  colony.  The 
court  refused  under  those  circumstances  to  make  the  rule  absolute. 
VerDuuik'ti  Executors  v.  Vermaak  and  Otlicrs  (11  S.C.  802) 
nrafl  a  case  of  an  estate  in  which  the  account,  which  had  been 
lodged  with  the  Master,  had  been  objected  to  by  certain  heirs ; 
the  respondents  did  not  appear,  and  an  order  was  granted  against 
them  to  institute  action  within  six  weeks  or  to  show  cause  why  a 
decree  of  perpetual  silence  should  not  be  granted. 
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In  Ex  jKiiiie  Ijcydn  (1  Off.  Rep*  pt.  4,  p.  92)  an  order  woh 
granted  against  all  persons,  who  had  instituted  or  threatened 
actions  for  damages  against  the  Qoverniuent  with  reference  to 
the  Government's  acts  re  Schweitzer's  Township,  to  show  cause 
why  they  should  not  proceed  with  their  actions  within  a  detinite 
period  or  be  condemned  to  perpetual  silence. 

In  Liirk  Syndicate  v.  Skitnner,  heard  before  Solomon,  J.,  in 
November  last,  an  order  of  perpetual  silence  was  given  against 
the  respondent,  who  had  issued  summons,  but  Imd  not  tiled  his 
declaration  within  the  time  appointed  by  the  Court. 

Tlicse  decisions  of  South  African  courts  appear  to  have  given 
full  effect  to  the  same  exception  to  the  rule,  that  no  one  can  be 
compelled  against  his  will  to  institute  an  action,  which,  as  we 
have  seen,  was  recognised  by  the  civilian  commentators.  In  the 
cases  which  arose  out  of  the  administration  of  estates  there  cannot 
be  said  to  have  been  any  difiutruitio ;  the  publicity,  or  otherwise, 
of  the  claim  was  not  material,  it  was  merely  a  matter  of  con- 
venience ;  the  estates  had  to  be  wound  up,  and  therefore  it  was 
necessary  that  any  alleged  creditor  of  the  estates  should  be  com- 
pelled to  make  good  his  claim. 

This  procedure,  recognised  as  it  is  by  our  law,  affords  a  useful 
means  of  bringing  to  a  conclusion  all  threatened  actions,  and  in 
our  opinion  it  is  applicable  under  due  safeguards,  not  only  to 
cases  where  a  claim  has  been  made  or  an  action  threatened 
publicly,  but  to  every  case  where  by  demand  or  threatened 
action  there  has  been  a  disturbance  of^  or  interference  with,  the 
(juiet  enjoyment  of  another's  rights,  or  (on  the  analogy  of  the 
lex  hI  conteiidat)  where  delay  might  prejudicially  affect  the 
defence  of  them.  But  inasmuch  as  the  remedy  is  an  encroach- 
ment on  the  right  of  a  plaintiff  to  bring  his  action  when  he 
pleases,  it  must  be  applied  with  gre^t  discretion  and  with  due 
regard  to  the  circumstances  of  the  parties.  Every  formal  demand 
made  against  a  person  would  not  necessarily  entitle  him  to  call 
upon  the  other  party  to  institute  his  action.  The  question  must 
always  be  one  of  practice,  and  one  pre-euiinently  for  the  dis- 
cretion of  the  judge  to  whom  application  is  made  for  an  order. 
We. should  be  guidod,  in  our  opinion,  by  a  consideration  of  the 
nature  and  subject-matter  olLthe  demand  or  claim,  the  liklilihood 
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of  prejudice  to  one  party  or  the  other  being  csuiscd  by  the  isnue 
of  the  decree,  and  generally  by  the  balance  of  convenience  as 
shown  by  the  circuinstancefl  of  each  case. 

Applying  these  principles  to  the  facts  disclosed  in  the  papers 
before  us,  we  have  to  remark  that  the  issue  of  the  order  cannot 
be  justified  on  the  ground  that  the  communication  of  the  par- 
ticulars of  his  claim  by  the  respondent  to  his  attorneys  amounted 
to  a  defamation  of  the  applicant.  Every  person  is  entitled  to 
consult  his  attorney  upon  any  claim  which  he  may  think  he  has 
a^nst  another.  He  is  justified  in  making,  and  the  attorney  is 
juHtiiied  in  receiving,  any  communication  intended  to  assist  in 
the  successful  prosecution  of  the  claim.  In  an  action  of  damages 
for  defamation  such  communications  would  be  privileged;  in  re- 
gard to  an  application  for  perpetual  silence  they  supply  no 
element  of  defamation ;  and  in  so  far  as  any  challenge  of  the 
applicants  rights  is  concerned,  a  letter  of  demand  written  in 
coosei|uence  of  such  counnunications  must  be  regaixled  exactly 
as  if  it  had  been  written  by  tlie  client  himself. 

Looking  at  the  letter  sent  by  the  respondent's  attorneys  in 
that  way,  it  is  clear  that  its  terms  were  formal  and  peremptory, 
and  were,  if  persisted  in,  avlculated  to  interfere  with  the  appli- 
cants quiet  enjoyment  of  the  shares  which  formed  the  subject- 
matter  of  the  dispute.  It  was  competent  therefore  for  the 
learned  judge,  in  the  exercise  of  his  discretion,  and  after  con- 
sidering the  likelihood]  of  prejudice  to  one  side  or  the  other,  and 
the  general  balance  of  convenience,  to  grant  an  ouler  of  perpetual 
silence.  Considerable  difficulty  is  caused  by  the  fact  that  the 
affidavits  on  both  sides  were  very  meagre,  and  that  the  (juestion 
of  convenience  appears  not  to  have  received  very  much  attention 
in  the  court  below  The  property  in  dispute,  however,  is  of 
fluctuating  value,  and  it  is  as  a  general  rule  desirable  that  the 
settlement  of  disputes  concerning  snch  property  should  be 
specially  expedited.  We  have  therefore,  after  much  considera- 
tion, come  to  the  conclusion  that  we  should  not  interfere  with 
the  order  made  in  this  matter.  The  law  regulating  this  point  of 
practice  will,  we  trust,  be  settled  for  the  future,  and  any  similar 
applications  hereafter  made  will  be  considered  from  the  stand- 
point .which   this  judgment  has  endeavoured  to  explain.     The 
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prescDt  appellant  has  entirely  failed  in  regard  to  the  point  of 
law  on  which  he  relied,  namely,  that  so  long  as  he  was  gailty  of 
no  public  slander  on  the  respondent's  rights  he  conld  formally 
challenge  those  rights,  and  then  allow  the  matter  to  remain 
indefinitely  in  suspense.  On  the  other  hand,  the  respondent's 
contention,  that  a  demand  of  this  nature  does  under  cerhun  cir- 
cumstances give  ground  for  an  order  of  perpetual  silence,  has 
prevailed.  A  month  elapsed  between  the  date  of  the  order  and 
of  the  appeal,  and  the  two  months  originally  allowed  will  only 
begin  to  run  from  this  day.  The  appellant,  if  he  means  to  per- 
sist in  his  claim,  will  doubtless  be  able  to  commence  his  action 
before  the  period  expirea  The  appeal  will  therefore  be  disallowed 
with  costs. 

In^es,  C.J.,  and  Ma»ok,  J.,  concurred. 

Appellant's  Attorneys:  LictUewstein  Jk  Blake;  Respondent's 
Attorney :  P.  Lapinu 
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1905.    May  31,  Jwiie  2.    Smfiu,  J. 

Pnmnwtud  setUettce. — Promiaaory  tiofe. — Li&  pendens,— FreaefUmetU, 

On  the  10th  March,  1905,  a  promisiiory  note  payable  one  month  after 
date  was  made  by  Uie  defendant  in  favour  of  the  plaintiff,  transfer 
of  certain  lauded  property  to  be  given  against  payment.  Subse- 
quently the  plaintiff  signed  a  written  undertaking  extending  the 
date  of  payment  for  another  month.  On  the  day  before  the  note 
fell  due  the  defendant  issued  summons  claiming  transfer  of  the 
land  and  tendering  an  amount  which  he  alleged  was  the  balance 
of  the  purchase-prioe.  On  the  12th  May  the  note  was  presei^ted 
for  payment  and  diuhououi-ed.     On  an  application  for  provisional 
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wntenoe  the  defendant  opposed  on  three  grounds :  ( 1 )  Lis  pendens  ; 

(2)  want  of  due  presentment;  (3)  that  the  note  was  an  aooom- 

roodation  one.     HM^  that  in  deciding  upon  an  exception  of  lie 

pendens  the  Court  had  a  discretion  to  determine  whether  the  action 

sought  to  be  barred  should  be  stayed  or  not. 
Hdd^  further,  that  non-presentment  of  the  note  in  question  till  after 

the  dae  date  was  no  defence  in  an  action  by  the  payee  against  the 

maker. 
Hdd^  also,  that  on  the  merits  provisional  sentence  must  be  granted. 

Application  for  provisionAl  sentence  on  a  dishonoured  promifl- 
my  note  for  £15,819,  14b.  3d.  made  by  the  defendant  in  favour 
of  the  plaintiff. 

The  facts  appear  sufficiently  from  the  judgment. 

Es9den  (with  him  Dick9(m\  moved  for  provisional  sentence. 

Smvia  (with  him  TTiUia^n^on),  for  the  defendant :  The  dis- 
pute in  the  pending  action  is  between  the  same  parties,  about  the 
same  subject-matter,  and  for  the  same  cause  of  action,  therefore 
the  exception  of  lis  penderts  is  an  absolute  defence ;  tnde  Yoet, 
H  2,  7.  The  only  point  in  dispute  is  the  amount  of  the  pur- 
chase-price. 

[Smith,  J. :  The  plaintiff  sues  for  something  more  than  the 
purchase-price.] 

Tes ;  but  it  is  connected  with  the  purchase-price.  If  provi- 
sional sentence  is  granted  a  plea  of  respidicata  can  be  set  up  in 
the  pending  action.  There  was  an  agreement  not  to  claim  pay- 
ment for  one  month  from  the  date  on  which  the  note  was 
originally  payable.  There  must  be  two  presentationa  The 
ddbiment  as  it  stands  does  not  represent  the  true  legal  position 
between  the  parties.  The  defendant  alleges  that  he  disputed  the 
amount  of  the  account  furnished  by  the  plaintiff,  but  that  he 
signed  the  note  at  the  plaintiffs  request  as  an  accommodation 
note. 

£meZen,  conira:  The  defence  of  lis  pendens  does  not  apply  in 
this  case  for  three  reasons :  (1)  The  defendant  in  this  case  is  the 
plabtiff  in  the  pending  action ;  (2)  the  facts  are  not  identical ; 
(3)  until  litis  contesiatio  the  defence  is  premature ;  merely  a 
summons  has  been  issued  iu  the  pending  action.    Litis  contea- 
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fat  in  is  the  joinder  of  iasiie;  «ee  Voet,  44,  2,  7;  Exficnttn^  of  Meyer 
V.  Geru'ke  (Foord,  14);  van  Leeu wen's  CommentarUs  (Kotz^H 
Translation),  vol.  2,  p.  460 ;  Kernteman'R  Woordenboek  (nnh  voce 
Declinatoire\  p.  93;  Green's  Encydapn^lm  of  Scots  La.u\  vol.  8, 
p.  124.  The  allegation  tliat  there  was  no  due  presentment  is  no 
defence  as  between  the  phiintiff  and  the  defendant. 

Smuts,  in  reply :  Voet  (loc.  cit)  does  not  insist  on  the  neces- 
sity of  there  being  litis  contestatio  before  the  defence  of  lis 
jyemlenA  can  be  set  up. 

Cut.  adv.  vidt. 

Postea  (June  2) : — 

Smith,  J. :  In  this  action  the  plaintiff  asks  for  provisional 
sentence  on  a  dishonoured  promissory  note  for  £15,819,  14s.  3d., 
made  by  the  defendant  in  favour  of  the  plaintiff.  The  facts 
appear  to  be  as  follows : — 

On  the  17th  March,  1908,  the  plaintiff  sold  to  the  defendant  a 
share  in  the  farm  Rietkol,  which  he  had  purchased  from  the 
owner  Erasmus  in  the  preceding  month  of  January.  The  deed  of 
sale  between  the  plaintiff  and  defendant  states  the  purchase-price 
to  be  £20,000,  payable  as  to  £7500  in  cash  on  signing  the  deed, 
and  the  balance  of  £12,500  within  three  months.  The  £7500 
was  duly  paid.  In  June,  1903,  a  further  sum  of  £3000  was  paid 
by  the  defendant,  the  plaintif}'  alleging  that  this  sum  was  the 
amount  agreed  upon  between  them  as  commission  on  the  plaintiffs 
purchase  from  Erasmus,  the  defendant  stating  that  it  was  paid 
because  the  real  agreement  between  them  was  that  he  should 
purchase  the  share  in  the  farm  at  the  price  paidby  the  plaintiff 
to  Erasmus,  and  the  plaintiff  represented  that  he  had  to  pay 
not  £20,000,  but  £23,000.  Matters  appeared  to  have  remained 
unaltered  until  the  9th  March  of  this  year,  when  the  plaintiff 
rendered  the  defendant  an  account  of  his  alleged  indebtedness. 
This  account  states  the  balance  of  the  purchase-price  of  the  farm 
to  be  £12,500,  and  contains  various  items  of  compound  interest 
and  two  other  items  of  £1562,  lOs.  and  £149, 12a  9d.  claimed  to  be 
due  on  some  account  other  than  the  agreement  to  purchase  the 
share  of  the  farm.  The  total  amount  of  the  account  is  £15,819, 
14s.  3d.    According  to  the  plaintifTs  affidavits  the  defendant  took 
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th<5  account  away  with  him  saying  he  would  consult  his  attorney 
on  the  matter,  and  returned  on  the  following  day  saying  that 
it  was  quite  correct,  that  he  was  unable  to  pay  in  cash,  but  would 
give  a  promissory  note  for  the  amount  payable  at  the  expiration 
of  a  month.  The  promissory  note  now  sued  upon,  dated  the  lOth 
March,  was  thereupon  given,  the  note  stating  that  upon  payment 
transfer  of  the  portion  of  the  farm  is  to  be  given. 

The  defendant  cwimits  the  receipt  of  the  account,  but  denies 
that  he  admitted  its  correctness;  on  the  contrary,  he  says  he 
disputed  it,  but  signed  the  note  on  the  plaintifTs  representation 
that  he  required  it  for  accommodation  and  would  take  it  up 
when  it  fell  due.  After  the  note  was  signed  the  defendant 
obtained  from  the  plaintiff  a  written  undertaking  to  extend  the 
time  for  payment  for  one  month. 

The  note  thus  fell  due  on  the  10th  April,  and  ther^  was  an 
agreement  by  the  plaintiff  extending  the  time  for  payment  until 
t)ie  10th  May.  On  the  9th  May  the  defendant  issued  a  writ  of 
summons  claiming  transfer  of  the  portion  of  the  farm  and 
tendering  what  he  alleges  to  be  the  balance  of  the  purchase- 
price  due,  viz.,  £9500.  On  the  12th  May  the  note  was  presented 
for  payment  and  dishonoured,  and  on  the  13th  May  the  summons 
in  the  present  case  was  issued. 

The  defendant  raised  three  objections  to  the  granting  of 
provisional  sentence:  (1)  He  raises  the  exception  of  lis  "pendens, 
alleging  that  his  action  commenced  on  the  9th  May  is  between 
the  same  parties,  practically  for  the  same  cause,  and  in  respect 
of  the  same  subject-matter;  (2)  he  says  that  there  was  no  due 
presentment  for  payment ;  and  (3)  he  relies  on  the  merits. 

With  regard  to  the  first  objection,  the  plaintiff  replies  that 
the  exception  of  lis  pendens  only  applies  where  there  is  litis 
contestation  that  is,  where  the  parties  have  come  to  an  issue,  and 
in  the  present  case  only  a  writ  of  summons  has  been  issued ;  that 
the  cause  of  action  is  not  the  same,  and  that  the  exception  can 
only  be  taken  where  the  plaintiff  is  bringing  an  action  in  two 
courts  for  the  same  cause  against  the  same  defendant,  and  not  to 
a  case  like  the  present  where  the  defendant  in  one  action  is  the 
plaintiff  in  the  other. 

With  regard  to  the  point  as  to  whether  the  exception  of  lis 
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pendens  can  be  taken  before  litis  corUesUUio,  there  appearn  to  be 
eonfuderable  difference  of  opinion  amongst  the  Roman-Dutch 
authorities.  Vcet,  in  the  passage  referred  to  by  Mr.  Hinuts  (44 
2,  7),  and  van  Leeuwen  apparently  are  of  opinion  that  the  issue 
of  summons  is  sufficient  to  constitute  a  lis  pendens.  The  opinion 
of  the  great  body  of  writers  on  the  Roman-Dutch  practice  appears 
to  be  opposed  to  this  view.  See  Eerstoman's  WoordenlH>ek, 
p.  93;  Merula,  4,  40,  3,  22  (n);  Wassenaar's  Judicieel  Praciyk, 
ch.  1,  sec  82 ;  Vroman's  Deforo  competenti,  p.  184 ;  and  Dekker's 
note  to  van  Leeuwen  (Eotz^'s  Ti*anslation),  vol.  2,  p.  4G0. 

All  these  writers  are  of  opinion  that  there  is  no  lis  peiuiens 
before  litis  cantestatio.  The  reason  they  assign  for  their  opinions 
is  that  up  to  litis  co}iteMatio  the  plaintiff  may  withdraw  his 
action;  after  that  point  he  may  not  do  so  as  of  right.  Our 
present  rules  of  practice  have  cut  away  the  foundation  of  this 
reason,  inasmuch  as  the  defendant  now  has  a  right  to  ask  for  a 
judgment  of  absolution  from  the  instance  if  the  plaintiff  after 
issuing  a  writ  of  summons  does  not  proceed  to  file  a  declaration 
within  the  time  limited  by  the  Rules  of  Court.  I  therefore  think 
it  is  doubtful  whether  the  old  rule  that  the  exception  of  lis 
pendens  can  only  be  taken  when  there  has  been  litis  contestciiio 
any  longer  holds  good.  The  exception  was  taken  in  two  cases 
decided  in  the  Supreme  Court  of  the  Cape  Colony  in  which 
there  had  not  been  litis  cantestatio,  though  this  point  was  not 
adverted  to  nor  argued.  See  Laithscfier  v.  Vigors  and  Fryer 
(Buch.  1873,  p.  20);  Partridge  v.  Blake  (4  C.T.R.  280). 

However  this  may  be,  it  seems  to  me  that  this  exception  is 
not  an  absolute  bar,  and  that  it  is  a  matter  within  the  discretion 
of  the  Coart  to  decide  whether  an  action  brought  before  it  should 
be  stayed  pending  the  decision  of  another  previously  brought 
between  the  same  parties,  for  the  same  cause  and  in  respect  of 
the  same  subject-matter,  or  whether  it  is  more  just  and  equitable 
or  convenient  that  it  should  be  allowed  to  proceed.  This  seems 
to  me  to  be  the  effect  of  the  judgment  of  DE  Villiers,  C.J.,  in 
Wodf,  N.O.,  V.  Solomon  (8  C.T.R.  340).  In  that  case  the  lis 
pendens  was  in  a  foreign  country  (the  Transvaal),  and  the  Chief 
Justice  says :  "  For  myself,  I  am  not  prepared  to  say  that  the 
lis  pendens  in  a  foreign  State  would  be  a  good  defence  in  every 
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case  in  which  the  plea  of  res  judicata  in  such  foreign  State 
woald  be  a  good  defence.  But  I  do  hold  that  the  fact  that  a 
suit  has  been  cgmmenced  by  a  plaintiff  and  is  still  pending  in  the 
court  of  a  foreign  State  having  jurisdiction  over  the  defendant 
affords  a  good  ground  for  a  plea  in  abatement  to  an  action  in- 
stituted in  this  Court  by  the  same  plaintiff  against  the  same 
defendant  for  the  same  thing  and  arising  out  of  the  same  cause, 
in  the  absence  of  proof  that  justice  would  not  be  done  without 
the  double  remedy/'  In  this  case  the  lis  2>^ndens  was  in  a 
foreign  country ;  but  the  principle  appears  to  me  the  same,  though 
a  court  would  be  more  loath  to  admit  the  exception  in  such  a 
case,  and  would  not  do  so  unless  satisfied  that  the  balance  of 
convenience  and  justice  was  in  favour  of  the  rights  of  the  parties 
being  determined  in  the  foreign  court  The  Chief  Justice  re- 
marks that  it  would  be  very  inconvenient  in  that  case  to  enter- 
tain the  action  in  the  Cape  court  when  matters  had  proceeded  to 
the  length  they  had  in  the  Transvaal  court.  The  English  cases, 
too,  show  that  the  courts  there  regard  the  matter  as  one  in  which 
they  have  a  discretion. 

If  the  Court  has  a  discretion  in  this  matter,  I  proceed  to  con- 
sider whether  I  should  exercise  it  in  favour  of  the  defendant's 
contention  in  this  matter,  and  this  involves  a  decision  on  the 
tliird  objection  raised  by  him,  based  on  the  merits  of  the  case. 

This  is  an  action  on  an  acknowledgment  of  debt,  the  making 
of  the  note  being  admitted,  and  primd  facie  the  plaintiff  is  en- 
titled to  provisional  sentence.  The  defence  raised  on  the  merits 
is  that,  whilst  protesting  against  the  accuracy  of  the  account 
furnished  him,  the  defendant  signed  the  note  at  the  plaintifTs 
request  as  an  accommodation  note.  This  is  denied  by  the  plain- 
tiff and  his  witnesses,  and  it  is  further  rendered  incredible  by  the 
tact  that  the  note  remained  in  the  plaintiff's  possession  and  was 
not  discounted.  The  balance  of  probabilities  on  these  affidavits 
is  strongly  in  favour  of  the  plaintiff,  and  on  the  merits  I  have  no 
doubt  that  the  plaintiff  is  entitled  to  provisional  sentence.  I  view 
with  considerable  suspicion  the  fact  that  one  day  before  the  note 
should,  according  to  the  agreement  of  the  parties,  have  been  paid, 
the  defendant  commenced  the  action  claiming  transfer,  and  now 
raises  the  exception  of  lis  pendens,  which  if  acceded  to  would 
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have  the  effect  of  delaying  the  remedy  of  the  plaintiff  for  some 
months.  The  balance  of  convenience  appears  to  me  in  favour  of 
giving  provisional  sentence. 

The  defendant  may  go  into  the  principal  case  if  he  choosesi 
and  then  all  the  questions  between  the  parties  will  be  decided, 
including  the  liability  of  the  defendant  to  pay  compound  interest 
and  to  pay  the  two  sums  I  have  mentioned,  which  appear  to  be 
independent  of  the  contract  to  purchase  the  portion  of  the  farm. 
These  questions  would  not  necessarily  be  decided  in  the  action 
brought  by  the  defendant.  The  objection  that  the  note  was  not 
presented  for  payment  until  the  12th  May  does  not  appear  to  nie 
to  affoixl  any  defence  to  the  defendant,  who  is  the  maker  of  the 
note. 

I  have  not  felt  it  necessary  to  give  any  decision  upon  the  two 
points  raised  by  Mr.  Essfilrn — that  the  exception  of  lis  pendeva  i« 
not  well  founded  inasmuch  as  the  cause  of  action  is  not  the  sakne 
in  tlie  two  actions,  and  that  the  exception  is  confined  to  actions 
in  which  the  same  pers6n  is  plaintiff  in  both. 

For  these  reasons  I  am  of  opinion  that  there  should  be  pro- 
visional sentence  for  the  plaintiff  for  the  amount  claimed  with 
costs. 

Plaintiff^s  Attorneys  :  Berravge  cf-  BxidUr ;  Defendant's  At- 
torneys: Rooth  <t  WeHHeh, 
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1905.     J\ine  5.    Inkes,  CJ.,  and  Smith  and  Curlewis,  J.J. 

Criminal  procedure. — Natives. — NonrjKiyment  of  hut^oir. —  Wilffd 
neglect.— Ordinance  20  of  I902y  mc.  5. 

A  native  vab  charged  with  a  contravention  of  Ordinance  20  of  1902, 
sec.  5,  by  wilfully  neglecting  to  pay  his  hut-tax.  He  pleaded  guilty, 
and  evidence  was  led  to  the  effect  that  he  had  failed  to  pay  his  tax 
after  due  warning,  and  had  not  claimed  exemption.  Held,  that 
the  plea  of  guilty  did  not  remove  from  the  Crown  the  onuR  of 
proving  that  the  neglect  was  wilful. 

Heldy  further,  that  the  evidence  and  plea  taken  together  were  sufficient 
to  justify  the  conviction. 

The  accused  was  charged  before  the  Assistant  Resident  Majpps- 
trate  of  Wakkerstroom  with  having  wilfully  neglected  to  pay  his 
hui-tax  under  sec  5  of  Ordinance  20  of  1902.  It  appeared 
that  he  had  three  wives,  and  had  not  paid  his  hut-tax  for  three 
years.  He  was  duly  warned  by  the  clerk  in  charge  of  tlie  Native 
Affiurs  at  Piet  Retief  that  his  taxes  were  in  arrear,  but  he  did 
not  claim  exemption.     When  charged  he  pleaded  guilty. 

OrinMey-Ferria  (at  the  request  of  the  Court),  for  the  accused : 
The  onus  of  proving  that  the  neglect  to  pay  was  wilful  is  on  t^e 
Crown.  The  plea  of  guilty  does  not  remove  that  onus.  The 
section  is  a  criminal  one,  and  must  be  strictly  construed.  The 
accused  mast  be  given  the  benefit  of  any  doubt  that  may  exist. 
The  evidence  does  not  conclusively  prove  wilful  neglect.  The 
word  "  wilful  "  has  been  held  to  be  equivalent  to  malo  aniino ; 
see  Sylvester  v.  The  State  (1  Off.  Rep.  pt.  2,  p.  48) ;  Charlton  v. 
The  StaU  (1  Off.  Rep.  pt.  3,  p  45). 

Bv/ma-Begg,  for  the  Crown :  There  is  sufficient  evidence  to 
justify  the  conclusion  that  the  neglect  was  wilful.  The  accused 
was  duly  warned  that  his  taxes  were  in  arrear,  and  that  is  suffi- 
cient to  shift  the  onus  of  proving  that  his  neglect  was  not  wilful 
on  to  him.    -Any  defect  there  may  be  in  the  evidence  is  cured  by 
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the  plea  of  guilty.    When  once  that  plea  is  entered  it  ift  Bufficieht 
for  the  Crown  to  prove  that  the  taxes  are  unpaid. 

Innes,  C.J. :  There  have  been  several  convictions  under  this 
statute  of  late ;  and  when  this  case  came  before  me  for  review  it 
seemed  desirable  that  the  matter  should  be  argued  so  that  there 
might  be  a  judgment  of  the  full  Court  as  to  the  rule  to  be 
applied  in  these  prosecutions  for  the  future.  The  law  is  a  very 
special  one,  making  the  non-payment  of  taxes  a  criminal  offence. 
We  know  that  there  are  statutes  which  provide  very  drastic 
machinery  for  the .  collection  of  arrear  taxea  Under  certain 
Municipal  Ordinances,  for  instance,  the  mayor's  warrant  may  be 
summarily  issued.  But  this  law  goes  much  further ;  it  makes 
the  non-payment  of  hut-tax  under  certain  circumstances  a  criminal 
offence,  for  which  in  certain  contingencies  a  man  may  be  sent  to 
gaol.  It  is  a  law,  therefore,  which  should  be  strictly  construed. 
The  accused  in  this  case  is  charged  with  having  wilfully  neglected 
to  pay  this  tax.  In  my  opinion  the  onus  of  proving  that  the 
neglect  was  wilful  lies  upon  the  Crown;  and  it  cannot  be  shifted 
on  to  the  prisoner  under  the  circumstances  suggested  during  the 
argument  In  charges  of  a  contravention  of  this  section  the 
Crown  ought  to  show  some  such  circumstances  as  that  the  accused 
said  he  would  not  pay,  which  would  show  wilful  refusal  and 
therefore  wilful  neglect ;  or  that  he  did  not  pay  after  due  warn- 
ing, and  was  a  man  who  possessed  some  means  and  therefore 
could  pay  if  he  pleased.  But  the  mere  fact  that  a  man  is  in  artear 
with  his  hut-tax  is  not  sufficient  in  itself  to  bring  him  within  the 
terms  of  sec  5  of  this  Ordinance. 

In  the  present  case  there  are  circumstances  which,  I  think, 
make  it  the  duty  of  the  Court  to  confirm  the  conviction.  The 
tax  was  three  years  in  arrear,  and  the  man  had  three  wives; 
and  we  know  from  our  knowledge  of  native  customs  that  it  is 
probable,  therefore,  that  he  had  assets.  It  is  some  evidence  of 
that  fact  There  is  also  the  important  fact  that  he  pleaded  guilty. 
Although  that  does  not  relieve  the  Crown  from  the  duty  of 
proving  that  a  criminal  offence  had  been  committed,  yet  I  think 
that  that  onus  in  this  case  has  been  discharged ;  and  the  Court 
should  confirm  the  conviction. 
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Smith,  J. :  I  am  of  the  same  opinion.    But  for  the  fact  that 
the  defendant  in  this  case  pleaded  guiHy,  I  think  personally  I 
should  have  had  some  doubts  as  to  whether  the  conviction  ought 
to  be  confirmed  on  the  evidence  that  was  adduced  for  the  prose- 
cution.   It  seems  to  me  the  law  requires  not  only  a  refusal,  but 
a  wilful  refusal,  to  pay  the  tax,  or  rather  a  wilful  neglect  to  pay 
the  tax;  and  the  facts  in  this  case,  but  for- the  plea,  would  not 
in  my  opinion  show  a  wilful  neglect    Wilful  neglect  may  bo 
proved  by  the  Crown  showing  that  a  man  has  means,  and  either 
deliberately  refuses  to  pay  or  neglects  to  pay  after  being  called 
upon  to  do  so.     If  there  had  been  any  evidence  in  this  case  of 
means  on  the  part  of  the  prisoner  there  would  be  no  doubt  at  all 
about  the  conviction,  as  he  had  had  due  notice  to  pay  and  had 
not  done  so. 

CuKLEWis,  J.,  concurred. 
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1005.    June  5.     Innes,  CJ.,  and  Smith  and  Curle^is,  J.J. 

Practice, — A^fpeal. — Retirement  of  certain  appellants, — ExplafUMiary 
affidavit. — Provisional  sequestration. — Bule  nisi  discharged, — Die- 
cretioti  of  Court. — Claim /or  work  done.^Law  13  ^1895,  eec.  7. 

At  the  hearing  of  an  appeal  some  of  the  appellants  on  the  record  retired 
ivom  the  case.  They  bad  made  an  affidavit  setting  furth  the 
reasouM  for  their  withdrawal.  Counqel  for  the  renpoudent  deeired 
tliat  tlie  affidavit  should  be  put  in  and  read,  as  affecting  the  merits 
of  the  appeal.     Held^  that  the  affidavit  could  not  be  received. 

The  respondent  committed  an  act  of  insolvency  and  the  appellants 
obtained  a  provisional  order  of  sequestration  against  him.  On  the 
return  day  of  the  rule  it  appeared  that  the  only  asset  in  tiie  estate 
was  a  claim  against  one  P  for  work  done ;  the  amount  of  this  chum 
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exceeded  the  total  liabilities  by  JC200.     Under  the  circumstanoes 
the  Court  discharged  the  rule.    HM^  on  appeal,  that  the  fact  that 
an  act  of  insolvency  had  been  committed  did  not  take  away  from 
the  Court  the  discretion  given  to  it  by  sec  7  of  Law  13  of  189K. 
Ueldy  further,  that  the  rule  nvsi  had  been  rightly  discharged. 

Appeal  from  the  decision  of  Mason,  J.,  in  Chambers. 

The  appellants  had  obtained  a  provisional  order  of  sequestra- 
tion against  the  respondent,  who  had  committed  an  act  of  iasol- 
vency.  The  respondent  opposed  on  tbe  return  day  on  the  ground 
that  his.  liabilities  amounted  only  to  £847,  and  he  had  a  claim 
against  one  Page  for  £1075,  being  the  amount  awarded  to  him 
in  an  arbitration  between  himself  and  Page,  for  whom  he  had 
done  work  in  connection  .with  the  building  of  a  house.  The 
respondent  had  endeavoured  to  have  this  award  made  an  order 
of  court,  but  his  application  was  refused  on  account  of  certain 
discrepancies  in  the  body  of  the  award  itself.  Taking  these  facts 
into  consideration,  the  court  set^^asido  the  order  of  provisional 
sequestration. 

At  the  hearing  of  the  appeal 

de  Wet,  for  certain  appellants,  withdrew  from  the  appeal  and 
desired  to  put  before  the  Court  an  affidavit  contidning  reasons 
for  the  withdrawal  as  affecting  the  merits. 

Williamsoii,  for  the  respondent,  supported  the  contention 
that  the  affidavit  should  be*  admitted  on  the  ground  that  it  con- 
tained certain  important  facts  which  should  be  before  the  Court 

Smuts,  for  the  first  appellant :  The  affidavit  is  inadmissible. 
No  new  facts  can  be  laid  before  the  Court  at  this  stage.  It  is 
sufficient  for  the  appellants  to  withdraw  without  stating  reasons. 

Innes,  C.J. :  In  my  opinion  this  affidavit  cannot  be  received. 
Mr.  de  Wet,  who  represents  some  of  the  appellants,  retires  from 
the  case,  and  the  Court  notes  that  fact  But  Mr.  WiUiamson 
and  Mr.  de  Wet  both  wish  the  affidavit  stating  the  reasons  of 
retirement  read,  so  as  to  influence  the  mind  of  the  Court  upon 
the  merits.  I  do  not  think  that  ought  to  be  done.  We  are  here 
to  decide  whether  the  judge  in  the  court  below,  upon  the  infor- 
mation before  hiui,  was  right,  and  we  must  confine  ourselves  to 
the  record.    The  affidavit  cannot  be  received. 
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Smith  and  Curlewls,  J.J.,  concurred. 

Smutti,  for  the  appellant :  When  the  Court  has  granted  a  rule 
niifi  provisionally  sequestrating  an  estate  it  has  exercised  the 
discretion  given  it  by  sec  7  of  Law  13  of  1895,  and  has  then  no 
further  discretion.  On  the  return  day  the  Court  must  merely 
decide  whether  the  respondent  is  insolvent  or  not.  Assuming 
that  the  Court  has  a  discretion,  then  in  this  case  such  discretion 
was  not  exercised  judicially. 

WUliiimaon,  for  the  respondent,  was  not  called  upon. 

Innes,  C.J. :  I  do  not  think  this  appeal  should  succeed.  The 
estate  was  sequestrated  and  a  rule  nisi  granted,  and  on  the  re- 
turn day  Mr.  Justice  Mason  discharged  the  rule.  From  his  order 
the  present  appeal  is  brought. 

The  first  point  which  arises  is  whether  the  court  below  had  a 
discretion  to  discharge  the  oi-der.  There  had  been  an  act  of 
insolvency.  Does  that  fact  take  away  all  discretion  from  the 
Court,  so  that  it  is  bound  to  make  the  rule  absolute  unless  it  is 
shown  that  the  man  did  not  commit  the  act  ?  Clearly  the  legis- 
lature intended  that  on  the  application  for  a  provisional^  order 
the  Court  should  have  a  wide  discretion.  Sec.  7  of  the  Insol- 
vency Law  does  not  say  that  the  Court  is  bound  to  sequestrate  ; 
but  it  says  that  when  an  act  of  insolvency  has  been  committed 
the  Court  may  do  so.  It  would  indeed  be  strange  if  the  dis- 
cretion, granted  at  the  initial  stage  of  the  proceedings,  should  be 
taken  away  at  the  final  stage.  But  to  my  mind  there  is  nothing 
in  sec.  12  to  take  away  from  the  Court  the  discretion  originally 
conferred  by  sec.  7.  My  brother  CuRLEWis  drew  attention  to 
the  terms  of  sec.  13 ;  and  I  think  lie  was  right  in  saying  that 
that  was  the  only  section  upon  which  any  argument  could  be 
adduced  to  the  ettect  that  the  discretion  of  the  Court  was  in- 
tended to  be  taken  away.  But  I  do  not  think  that  a  careful 
reading  of  sec.  13  shows  that  that  was  its  meaning.  Tlie  section 
only  says  that  when  the  petitioner  fails  to  appear,  or  fails  to 
prove  his  claim,  or  to  prove  the  act  of  insolvency,  the  Court  may 
set  aside  the  order  or  may  postpone  the  matter  for  further  proof. 
That  special  provision  does  not  seem  to  me  inconsistent  with 
the  existence  of  a  general  discretion  on  the  part  of  the  Court. 
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exceeded  the  total  liabilities  by  £200.     Under  the  circnmstanoes 
the  Court  discharged  the  rule.    Hdd^  on  appeal,  that  the  fact  that 
an  act  of  insolvency  had  been  committed  did  not  take  away  from 
tlie  Court  the  discretion  given  to  it  by  sec.  7  of  Law  13  of  1895. 
Uddy  furUier,  that  the  rule  nvsi  had  been  rightly  discharged. 

Appeal  from  the  decision  of  Mason,  J.,  in  Chambers. 

The  appellants  had  obtained  a  provisional  order  of  sequestra* 
tion  afjainst  the  respondent,  who  had  committed  an  act  of  insol- 
vency. The  respondent  opposed  on  the  return  day  on  the  ground 
that  bin.  liabilities  amounted  only  to  £847,  and  he  had  a  claim 
against  one  Page  for  £1075,  being  the  amount  awarded  to  him 
in  an  arbitration  between  himself  and  Page,  for  whom  he  had 
done  work  in  connection  ^with  the  building  of  a  house.  The 
respondent  had  endeavoured  to  have  this  awai-d  made  an  order 
of  court,  but  his  application  was  refused  on  account  of  certain 
discrepancies  in  the  body  of  the  award  itself.  Taking  these  facts 
into  consideration,  the  court  set'^aside  the  order  of  provisional 
sequestration. 

At  the  hearing  of  the  appeal 

de  Wet,  for  certain  appellants,  withdrew  from  the  appeal  and 
desired  to  put  before  the  Coui-t  an  affidavit  containing  reasons 
for  the  withdrawal  as  affecting  the  merits. 

WiUiamsoii,  for  the  respondent,  supported  the  contention 
that  the  affidavit  should  be' admitted  on  the  ground  that  it  con- 
tained certain  important  facts  which  should  be  before  the  Court. 

Smuts,  for  the  iirst  appellant :  The  affidavit  is  inadmissible. 
No  new  facts  can  be  laid  before  the  Court  at  this  stage.  It  is 
sufficient  for  the  appellants  to  withdraw  without  stating  reasons. 

Innes,  C.J. :  In  my  opinion  this  affidavit  cannot  be  received. 
Mr.  de  Wei,  who  represents  some  of  the  appellants,  retires  from 
the  case,  and  the  Court  notes  that  fact  But  Mr.  WiUiamaon 
and  Mr.  de  Wet  both  wish  the  affidavit  stating  the  reasons  of 
retirement  read,  so  as  to  influence  the  mind  of  the  Court  upon 
the  merits.  I  do  not  think  that  ought  to  be  done.  We  are  here 
to  decide  whether  the  judge  in  the  court  below,  upon  the  infor- 
mation before  him,  was  right,  and  we  must  coniiue  oui*selves  to 
the  record.    The  affidavit  cannot  be  received. 
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Smith  and  Curlewis,  J.J.,  concurred. 

SmiUa,  for  the  appellant :  When  the  Court  has  granted  a  rule 
nitd  provisionally  sequestrating  an  estate  it  has  exercised  the 
discretion  given  it  by  sec  7  of  Law  13  of  1895,  and  has  then  no 
further  discretion.  On  the  return  day  the  Court  must  merely 
decide  whether  the  respondent  is  insolvent  or  not.  Assuming 
that  the  Court  has  a  discretion,  then  in  this  case  such  discretion 
was  not  exercised  judicially. 

Willuimaon,  for  the  respondent,  was  not  called  upon. 

Innes,  C.J. :  I  do  not  think  this  appeal  should  succeed.  The 
estate  was  sequestrated  and  a  rule  nisi  granted,  and  on  the  re- 
tui-n  day  Mr.  Justice  Mason  discharged  the  rule.  From  his  order 
the  present  appeal  is  brought. 

The  first  point  which  arises  is  whether  the  court  below  had  a 
discretion  to  discharge  the  oi-der.  There  had  been  an  act  of 
insolvency.  Does  that  fact  take  away  all  discretion  from  the 
Court,  so  that  it  is  bound  to  make  the  rule  absolute  unless  it  is 
shown  that  the  man  did  not  commit  the  act  ?  Clearly  the  legis- 
lature intended  that  on  the  application  for  a  provisional^  order 
the  Court  should  have  a  wide  discretion.  Sec.  7  of  the  Insol- 
vency Law  does  not  say  that  the  Court  is  bound  to  sequestrate  ; 
but  it  says  that  when  an  act  of  insolvency  has  been  committed 
the  Court  may  do  so.  It  w^ould  indeed  be  strange  if  the  dis- 
cretion, granted  at  the  initial  stage  of  the  proceedings,  should  be 
taken  away  at  the  final  stage.  But  to  my  mind  there  is  nothing 
in  sec.  12  to  take  away  from  the  Court  the  discretion  originally 
conferred  by  sec.  7.  My  brother  Curlewis  drew  attention  to 
the  terms  of  sec.  13 ;  and  I  think  he  was  right  in  saying  that 
that  was  the  only  section  upon  which  any  argument  could  be 
adduced  to  the  ettect  that  the  discretion  of  the  Court  was  in- 
tended to  be  taken  away.  But  I  do  not  think  that  a  careful 
reading  of  sec.  13  shows  that  that  was  its  meaning.  The  section 
only  says  that  when  the  petitioner  fails  to  appear,  or  fails  to 
prove  his  claim,  or  to  prove  the  act  of  insolvency,  the  Court  may 
set  aside  the  order  or  may  postpone  the  matter  for  further  proof. 
That  special  provision  does  not  seem  to  me  inconsistent  with 
the  existence  of  a  general  discretion  on  the  part  of  the  Court. 


334  BtX)XAM  AND  OTHERS  v.  GRBEN. 

exceeded  the  total  liabilities  by  £200.     Under  the  circamstMioee 
the  Court  discharged  the  rule.    Heldf  on  appeal,  that  the  £act  that 
an  act  of  insolvency  had  been  committed  did  not  take  away  from 
the  Court  the  discretion  given  to  it  by  sec.  7  of  Law  13  of  1895. 
Ileldf  further,  that  the  rule  nm  had  been  rightly  discharged. 

Appeal  from  the  decision  of  Mason,  J.,  in  Chambers. 

The  appellants  bad  obtained  a  provisional  order  of  sequestv*- 
tion  against  the  respondent,  who  liad  committed  an  act  of  iaaol- 
vency.  The  respondent  opposed  on  the  return  day  on  the  groiukd 
that  bin.  liabilities  amounted  only  to  £847,  and  he  had  a  claim 
against  one  Page  for  £1075,  being  the  araoont  awarded  to  him 
in  an  arbitration  between  himself  and  Page,  for  whom  he  had 
done  work  in  connection  .with  the  building  of  a  house.  The 
respondent  had  endeavoured  to  have  this  award  made  an  order 
of  court,  but  bis  application  was  refused  on  account  of  certain 
discrepancies  in  the  body  of  the  award  itself.  Taking  these  facts 
into  consideration,  the  court  se^^aside  the  order  of  provisional 
sequestration. 

At  the  hearing  of  the  appeal 

de  Wet,  for  certain  appellants,  witlidrew  from  the  appeal  and 
desired  to  put  before  the  Court  an  affidavit  containing  reasons 
for  the  withdrawal  as  affecting  the  merits. 

WUliamaoii,  for  the  respondent,  supported  the  contention 
that  the  affidavit  should  be' admitted  on  the  ground  that  it  con- 
tained certain  important  facts  which  should  be  before  the  Court 

Smuts,  for  the  first  appellant:  The  affidavit  is  inadmissible. 
No  new  facts  can  be  laid  before  the  Court  at  this  stage.  It  is 
sufficient  for  the  appellants  to  withdraw  without  stating  reasona 

INNE.S,  C.J. :  In  my  opinion  this  affidavit  cannot  be  received. 
Mr.  de  Wei,  who  Represents  some  of  the  appellants,  retires  from 
the  case,  and  the  Court  notes  that  fact  But  Mr.  WiUiamaon 
and  Mr.  de  Wet  both  wish  the  affidavit  stating  the  reasons  of 
retirement  read,  so  as  to  influence  the  mind  of  the  Court  upon 
the  merits.  I  do  not  think  that  ought  to  be  done.  We  are  here 
to  decide  whether  the  judge  in  the  court  below,  upon  the  infor- 
niation  before  him,  was  right,  and  we  must  confine  ourselves  to 
the  record.    The  affidavit  cannot  be  received. 
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Smith  and  Curlewls,  J.J.,  concurred. 

SmutH,  for  the  appellant :  When  the  Court  has  granted  a  rule 
nm  provisionally  sequestrating  an  estate  it  has  exercised  the 
discretion  given  it  by  sec.  7  of  Law  13  of  1895,  and  has  then  no 
further  discretion.  On  the  return  day  the  Court  must  merely 
decide  whether  the  respondent  is  insolvent  or  not.  Assuming 
that  the  Court  has  a  discretion,  then  in  this  case  such  discretion 
was  not  exercised  judicially. 

WUlutm807i,  for  the  respondent,  was  not  called  upon. 

Innbs,  C.J. :  I  do  not  think  this  appeal  should  succeed.  The 
estate  was  sequestrated  and  a  rule  nisi  gi'anted,  and  on  the  re- 
turn day  Mr.  Justice  Mason  discharged  the  rule.  Froui  his  order 
the  present  appeal  is  brought. 

The  first  point  which  arises  is  whether  the  court  below  had  a 
discretion  to  discharge  the  order.  There  had  been  an  act  of 
insolvency.  Does  that  fact  take  away  all  discretion  from  the 
Court,  80  that  it  is  bound  to  make  the  rule  absolute  unless  it  is 
shown  that  the  man  did  not  commit  the  act  ?  Clearly  the  legis- 
lature intended  that  on  the  application  for  a  provisional^  order 
the  Court  should  have  a  wide  discretion.  Sec.  7  of  the  Insol- 
vency Law  does  not  say  that  the  Court  is  bound  to  sequestrate  ; 
bat  it  says  that  when  an  act  of  insolvency  has  been  committed 
the  Court  may  do  so.  It  would  indeed  be  strange  if  the  dis- 
cretion, granted  at  the  initial  stage  of  the  proceedings,  should  be 
taken  away  at  the  final  stage.  But  to  my  mind  there  is  nothing 
in  sec  12  to  take  away  from  the  Court  the  discretion  originally 
conferred  by  sec.  7.  My  brother  CuRLEWis  drew  attention  to 
the  terms  of  sec.  13;  and  I  think  he  was  right  in  saying  that 
that  was  the  only  section  upon  which  any  argument  could  be 
adduced  to  the  effect  that  the  discretion  of  the  Court  was  in- 
tended to  be  taken  away.  But  I  do  not  think  that  a  careful 
reading  of  sec.  13  shows  that  that  was  its  meaning.  The  section 
only  says  that  when  the  petitioner  fails  to  appear,  or  fails  to 
prove  his  claim,  or  to  prove  the  act  of  insolvency,  the  Court  may 
«et  aside  the  order  or  may  postpone  the  matter  for  further  proof. 
Ihat  special  provision  does  not  seem  to  me  inconsistent  with 
tue  existence  of  a  general  discretion  on  the  part  of  the  Court. 
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And  I  find  that  at  the  Cii^  the  coort  has  exercised  such  a 
duscreiion. 

The  case  of  Trustee  de  Voh  v.  BourhiU  &  Co,,  which  is  re- 
ported in  Buchanan's  Reports  (Bach.  1868,  p.  1),  is  in  point 
Tliere  had  been  a  retom  of  nulla  bona,  and  upon  the  return  day, 
when  the  original  order  was  sought  to  be  made  absolute,  it  was 
opposed  on  the  ground  that  there  was  an  assignment  which  was 
working  for  the  benefit  of  creditors.  The  court,  considering  all 
the  facts,  came  to  the  conclusion  tliat  no  creditor  would  be 
benefited  by  making  the  order  absolute,  and  therefore  dincharged 
the  rule.  That  decision  has  always  been  regarded  as  laying 
down  the  practice  at  the  Cape,  where  the  Ordinance  is  substan- 
tially the  same  as  our  Insolvency  Law.  No  authority  to  the 
contrary  has  been  quoted  by  Mr.  Smuts. 

I  think,  therefore,  the  judge  had  a  discretion.  Of  course  he 
was  bound  to  exercise  it  judicially.  But  after  hearing  the  argu- 
ments I  do  not  think  this  Court  should  interfere  with  the  manner 
in  which  that  discretion  was  exercised  by  the  learned  judge. 

The  facts  are  that  the  only  asset  in  tiiis  case  is  a  claim  of 
£1075  against  one  Page,  for  whom  the  respondent  built  a  house. 
If  it  is  a  good  asset  then  the  respondent  is  not  insolvent,  because 
his  debts  only  amount  to  £847.  I  am  leaving  out  now  the  daim 
for  damages,  which,  significantly  enough,  was  only  started  after 
the  award  had  been  given. and  after  an  application  had  been 
brought  to  make  it  an  order  of  court 

What  possible  benefit  can  it  be  to  any  creditor  to  interfere 
with  the  case  which  is  now  pending  in  the  High  Court,  and 
which  Green  says  he  is  going  to  prosecute  ?  Green  cannot  retain 
the  money  for  himself.  If  there  were  any  doubt  about  his  bona 
fides  the  creditors  could  apply  for  an  order  interdicting  the  pay- 
ment to  him  of  the  proceeds  until  he  satisfies  his  debta  If  this 
estate  is  sequestrated  the  result  would  be  that  the  case  would 
be  hung  up  pending  the  decision  of  the  trustee  as  to  whether 
he  would  proceed  with  it.  The  only  person  to  benefit  by  that 
would  be  Page,  the  person  sued  by  Green  for  this  amount  of 
£1075. 

We  are  not  justified  in  interfering  with  the  discretion  of  the 
judge,  and  in  my  opinion  the  appeal  should  be  dismissed  with 
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cofita  We  can  make  no  order  aboot  coete,  which  the  learned 
judge  reserved  in  the  court  below,  because  those  are  not  before 
US.  The  appeal  must  be  dismissed  with  costs ;  if  any  dispute 
arises  with  regard  to  them  it  can  be  brought  before  the  Taxing 
Master. 

Smith  and  Curlewis,  J.J.,  concurred 

First  Appellant's  Attorneys:  Rooth  it  Wessela;  Other  Appel- 
lants'Attorneys :  FindUay.MacRoberlJkNieTneyer;  Respondent's 
Attorneys :  HutdiinBon,  Sana  Jk  Rtissdl. 
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1905.    June  5.    Innes,  C.J.,  and  SMrni  and  Curlewis,  J  J. 

Practice, — Premature  action, — Dedaration  of  rights, — Lease  of  building 
on  gold  claim. 

In  an  action  brought  by  the  owners  of  the  soil  and  the  Qovemment 
against  the  owner  of  a  claim,  the  Court  declared  the  lease  of  a 
building  on  the  claim  illegal,  and  interdicted  him  from  interfering 
with  the  surface.  The  claimholder  consequently  refused  to  accept 
rent  from  the  lessee  of  the  building ;  he  did  not  dispute  the  lessee's 
right  or  seek  to  disturb  his  possession.  In  an  action  by  the  lessee 
against  the  claimholder  for  a  declaration  that  the  lease  was  valid, 
JItldf  on  appeal,  that  to  justify  an  action  for  a  declaration  of  rights 
there  must  be  proof  that  the  plaintiff's  rights  have  actually  been 
attacked,  and  that  the  pi^esent  action  was  premature. 

The  question  as  to  the  validity  of  a  lease  of  a  building  on  a  gold  claim 
by  the  claimholder  to  a  person  not  a  licensed  digger  argued,  but 
not  decided. 

Appeal  from  a  decision  of  Brlstowe,  J.,  in  the  Witwatersrand 
High  Court 


T.P.     05—13 
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Tli€  appellant)  who  was  tlie  owner  of  a  certain  claim,  had 
leased  a  building  on  the  claim  to  the  respondent  for  a  period 
of  iifteen  years.  At  the  instance  of  the  owners  of  the  land  and  of 
the  Qovemment  a  declaration  of  rights  had  been  obtained  against 
the  appellant  declaring  that  this  lease  was  illegal,  and  interdict- 
ing him  from  in  any  way  making  use  of  the  surface  of  the  claiiiL 
In  obedience  to  this  order  of  the  Court  the  appellant  refused 
to  accept  rent  from  his  le»4see,  but  did  not  dispute  his  right  to  Utc 
building  nor  seek  to  disturb  him  in  his  possession.  The 'lessee  in- 
stituted an  action  for  a  declaration  of  riglits  ligtunst  tlie  appcUaol. 

Tlie  declaration  did  not  allege  that  the  plaintiff  had  been 
evicted  from  the  property  or  that  his  possession  had  been  inter- 
fered with,  but  stated  that  by  reason  of  the  judgment  the  plaiutiif 
had  been  deprived  of  the  benefits  of  his  lease.  He  was,  liowever, 
still  in  possession  of  the  building.  The  defendant  pleaded  a 
general  denial  and  that  the  lease  was  invalid.  At  the  trial  the 
plaintiff  amended  both  his  declaration  and  prayer  by  inserting  au 
allegation  that  the  defendant  disputed  the  validity  of  tlie  lease, 
and  claiming  a  declaration  that  the  lease  was  valid  and  binding 
between  the  parties.  The  appellant  (defendant)  objected  to  this 
amendment,  but  the  Court  allowed  it,  and  ultimately  judgment 
was  granted  as  prayed.  Against  this  decision  the  defendant 
appealed. 

Mwice,  for  the  appellant :  There  are  no  facts  entitling  tlie 
respondent  to  a  declaration  of  rights.  The  appellant  was  un- 
willing to  plead,  but,  when  ordered  to  do  so,  he  pleaded  that  a 
lease  of  a  claim  for  dwelling  purposes  is  contrary  to  the  Gold 
Law,  and  therefore  invalid ;  see  Law  15  of  181)8,  sec  91 ;  Cum- 
viu*8W)ier  of  Mincn  v.  Hevsli  ([1905]  T.S.  141 ) ;  Volksraadbesluit, 
No.  1249,  of  the  10th  August,  1894.  A  claimholder  has  a  per- 
sonal privilege  of  being  allowed  to  build  on  the  claim,  hence  he 
cannot  sublet  that  building. 

[Innes,  C.J. :  Is  such  a  contract  void,  or  is  it  merely  voidable  i] 

It  is  absolutely  void.     Under  the  Gold  I-aw  (sec  92)  a  person 

may  not  have  a  dwelling  on  a  claim  unless  he  is  a  licensed  digger. 

VUle  also  Pollock  on  Contracts,  7th  ed.  pp.  385  and  387  ;  Gix)tius, 

3, 1,  40;  Voet,  18,  1,  15 — where  the  law  is  stated  fully. 
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Stnuia  (wifch  him  Beyers),  for  the  respondent :  On  the  facts 
of  ihb  case  the  respondent  was  entitled  to  ask  for  a  declaration 
of  rights.  The  lease  is  a  valid  lease,  and  on  tender  of  the  rent 
it  is  refused.  The  contract  is  not  immoral  or  a.gainst  public 
policy  and  has  not  be^i  forbidden,  and  it  is  accordingly  valid. 
As  between  the  freehold  owners  and  the  lessor  the  case  is  dear, 
bot  Uie  leasee  is  entitied  to  damages  as  against  the  lessor. 
UndiMT  the  Gold  Law  the  disposal  of  &e  surface  rights  of  a 
claim  under  certain  conditions  is  not  illegal ;  vide  sec  91. 

Morioe,  in  reply. 

Innes,  C.J. :  The  respondent  Clarke  sued  Edwards,  the  appel- 
lant, for  damages  on  the  ground  that  the  appelant  had  let  to  him 
for  a  term  of  fifteen  years  a  house  built  upon  a  claim;  that  he,  the 
appellant,  had  been  sued  by  the  owners  of  the  land  and  the  Govern- 
Dient  jointiy  and  that  a  judgment  had  been  obtained  against  him 
dedaijng  that  the  lease  was  illegal,  and  interdicting  him  from 
tnaking  any  use  of  the  surface  of  the  daim.  The  plaintiff  alleged 
that  by  reason  of'that  judgment  he  had  been  deprived  of  the 
ben^ts  of  his  lease,  and  lie  daimed  the  sum  of  £4000  dama^ges. 

The  plea  was  first  a  general  deniid  and  thereafter  that  the 
Inse  was  invalid,  inasmuch  as  the  letting  of  houses  built  upon 
dums  was  forbidden  by  the  Gold  Law« 

There  was  no  allegation  in  the  declaration  that  the  plaintiff 
had  been  evicted  or  that  his  possession  had  been  interfered  with ; 
and  when  the  matter  came  before  the  Court  it  appeared  that  he 
was  stiM  in  possession.  Clearly^  therefore,  the  action  was  pre- 
mature  and  was  bound  to  iaiL  But  apparently  the  ingenuity  of 
eoonsd  was  equal  to  the  occasion,  and  an  amendment  was  applied 
for  and  allowed ;  an  allegation  was  inserted  to  the  effect  tliat 
tile  def aidant  disputed  the  validity  of  the  lease^  and  the  prayer 
of  the  declaration  was  altered  into  a  claim  for  a  dedaration  that 
the  lease  was  valid  and  binding  between  the  parties.  Ultimately 
}\idgmeDt  was  given  by  the  court  below  in  accordance  with  the 
Ameoded  prayer. 

The  defendant  did  not  consent  to  this  amendment  He 
pleaded  tliat  ho  had  not  given  any  ground  for  the  institution 
^  an  action  for  a  declaration  of  rights,  and  had  taken  no  steps 
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whatever  against  the  plaintiffl    But  as  that  plea  was  overruled, 
he  pleaded  that  in  law  the  contract  of  lease  was  illegal. 

I  regret  to  have  to  differ  from  the  court  below ;  but  it  seeius 
to  me  that  the  learned  judge  erred  in  allowing  this  amendment 
and  in  making  the  order  he  did  upon  the  declaration  as  amended, 
because  the  action  was  entirely  premature.  The  plaintiff  had 
not  been  dishirbed  in  his  possession,  and  the  only  object  of  the 
action  in  its  altered  form  could  have  been  to  lay  a  foundation  for 
a  claim  for  damages  in  the  future. 

Now  it  is  undesirable  that  a  case  should  be  dealt  with  by 
instalments ;  that  the  parties  should  first  ask  the  opinion  of  the 
Court  as  to  whether  a  contract  is  legal  or  illegal,  and  having 
obtained  a  certain  declaration  should  then  proceed  to  sue  for 
damagea  After  all,  the  Court  is  not  here  to  settle  academic 
cjuestions,  nor  to  satisfy  the  curiosity  of  parties  as  to  nice  points 
of  law  which  may  arise  in  the  future,  but  which  have  not  arisen 
yet.  It  is  here  to  settle  actual  disputes  upon  concrete  questions 
affecting  rights  which  have  been  attacked ;  not  to  answer  legal 
conundrums  with  regard  to  future  eventualities. 

It  docs  not  appear  to  uie  that  this  case  at  the  stage  at  which 
it  came  before  the  court  below  or  at  the  present  stage  represents 
a  real  substantial  dispute  upon  a  concrete  matter.  Such  a  dis- 
pute may,  and  probably  will,  arise  in  the  future ;  but  it  will  be 
time  enough  for  the  plaintiff  to  complain  when,  at  the  instance 
of  the  Government  or  the  owners,  he  is  disturbed  in  his  possession. 
Tlien  the  rights  of  tlic.  parties  which  depend  on  the  validity  or 
otherwise  of  this  contract  can  Ix^  incjuired  into  and  the  question 
of  damages  settled. 

The  facts  are  that  when  the  appellant  was  interdicted  from 
using  the  surface  of  the  claim,  he  refused  to  accept  rent ;  not  that 
he  questioned  the  validity  of  the  lease,  as  between  himself  and 
the  lessee;  but  he  obeyed  the  order  of  the  Court.  He  did  not 
attack  the  title  of  the  lessee ;  he  merely  said  that  he  could  not 
accept  the  rent  on  account  of  the  interdict.  As  already  pointed 
out,  when  the  plaintiff  is  disturbed  in  his  possession  then  he  will 
be  able  to  have  the  whole  matter  settled  should  he  be  so  adviaed. 

But  it  is  said  that  the  respondent  was  entitled  to  sue  because 
his  ix)sition  has  been  prejudiced  in  this  respect,  that  he  cannot 
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Boblet  aad  cannot  sell  his  rights  under  the  lease.  I  need  not 
deal  with  that  point,  because  he  has  no  right  to  sublet  or  to  sell 
without  the  consent  of  the  lessor.  The  lease  is  quite  clear  upon 
that  point.  It  was  also  argued  that  an  action  for  a  declaration 
of  rights  would  lie  because  of  the  frame  of  the  plea  in  the  court 
below.  But  in  order  to  render  a  defendant  liable  to  an  action 
for  declaration  of  rights  it  must  be  clear  that  he  attacked  the 
rights  of  the  plaintiff  before  the  summons  was  issued.  There 
must  be  fiome  foundation  for  the  action  before  issue  of  summons. 
The  plaintiff  cannot  take  advantage  of  a  plea,  especially  a  plea 
filed  in  the  alternative,  to  cure  such  a  defect  as  exists  here. 

In  this  case,  when  the  amendment  was  granted  the  defendant 
aaid  he  had  given  noground  for  an  action  for  a  declaration  of  rights. 
He  was  unwilling  to  plead ;  but  as  he  was  ordered  by  the  Court 
to  do  80  he  pleaded  that  as  a  matter  of  law  the  contract  was 
iU^al.  I  do  not  think  that  at  all  affects  the  position.  In  my 
opinion  the  judgment  of  the  court  below  ought  to  have  been  one 
of  absolution' from  the  instance.  The  appeal  must  be  allowed, 
and  the  judgment  altered  to  that  extent  with  costs  in  this  Court 
and  the  court  below. 

If  unfortunately  litigation  should  arise  hereafter  I  trust  the 
parties  will  go  more  fully  into  the  facts  and  circumstances  that 
surround  the  granting  of  the  lease  than  has  been  done  in  this 
case.  Even  if  it  were  necessary  to  express  an  opinion  of  the 
validity  of  the  lease,  it  would  be  difficult  to  come  to  a  satisfactory 
conclusion  on  the  facts  proved  in  the  court  below. 

Smith  and  Cubleavis,  J.  J.,  concurred. 

Appellant's  Attorneys:  Steytler,  Beyers  &  Orimmer ;  Re- 
spondent's Attorneys :  Macintosh  ct  Kennerley. 
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MASEROWITZ  v.  RICHMOND. 
1905.    JuTU  6.    Innes,  CJ.»  and  I^ith  and  Curuewis,  J  J. 

Malieioui  proieeuiian. —  Want  qfrea»ana6U  andprobabfe  eaum, — MaHee, 
— OntiM  of  proof*— Ahmnee  oftnoHve, 

In  an  action  for  malicioiis  proneeution  the  onii»  lies  upon  the  plaiiitiir 
of  yixmng  want  of  reasonable  and  probable  cause  and  maKoe.  The 
esktenee  of  malice  may  be  inferred  from  all  the  eircwnstanoeii  of 
the  case,  but  the  absence  of  reasonable  and  probable  canse  do» 
not  automatically  establish  it 

Appeal  from  the  decision  of  the  Besideni  Magirtrate  of 
Johannesburg. 

The  respondent  was  arrested  at  the  instance  of  the  appellant 
on  a  charge  of  hous^-breaking  with  intent  to  steal.  He  was  tried 
by  the  magistrate  and  acquitted.  A  civil  action  was  then  instituted 
by  Richmond  against  Maserowitz  to  recover  damages  for  malicious 
prosecution.  The  defendant  pleaded  the  general  issue ;  but  the 
evidence  showed  that  his  real  defence  was  justification.  The 
magistrate  found  for  the  plaintiff  for  £30  damages  and  costs ;  the 
defendant  appealed. 

McHughy  for  the  i^pellant:  There  can  be  no  doubt  from 
the  evidence  that  there  was  ample  and  reasonaUe  canse  on  the 
appellant's  part  for  arr^  of  the  respcmdeni  The  defence  adopted 
to  the  present  action  does  not  prove  malice.  Malice  is  not  neces- 
sarily proved  by  want  of  reasonable  and  probable  cause.  The 
police  constable  who  took  the  charge  says  that  the  defendant 
seemed  to  be  acting  band  fide.  See  Spiegel  v.  Miller  (I  S.C. 
264) ;  Came  v.  Howe  (15  S.C.  232). 

BeTiwm,  for  the  respondent:  The  want  of  reasonable  and 
probable  cause  for  the  action  of  Maserowitz  is  clearly  shown 
by  the  contradictions  and  inconsistencies  not  only  in  hrs  own 
evidence,  but  also  between  his  statements  and  those  of  his  wifa 
The  man  was  not  arrested  until  the  following  day,  and  Masero- 
witz had  ample  assistance  at  hand  to  cause  his  arrest  on  the  spot 


MASEROWITZ  v.  RICHMOND.  34,1 

htul  ho  been  aasnred  of  Richmond  h  identity  with  the  thief.    When 

tliere  i^  »uch  a  total  absence  of  reasonable  and  probable  canse  as 

in  il>e  present  case,  the  Court  will  not  recjuire  proof  of  malice ; 

H  lA  an  inevitable  presumption.     See  Warwick  v.  FindJces  (12 

It  &  W.  507);  MitdipU  v.  JinJkm/^  (5  B.  k  Ad.  594). 

McHngh  in  reply. 

Innes,  CJ.  :  This  matter  is  not  free  from  difficulty.  The 
action  is  for  malicious  prosecution ;  and  in  order  to  succeed  the 
phdatiff  must  prove  that  the  defendant,  in  laying  the  criminal 
charge  complained  of,  had  no  reasonable  and  probable  cause 
for  what  he  did,  and  was  actuated  by  malice.  The  onus  is  upon 
the  plaintiflTto  establish  both  these  propositions.  The  magistrate 
found  that  there  was  a  want  of  reasonable  and  probable  cause ; 
aud  though  that  question  is,  strictly  speaking,  one  of  law,  yet  its 
decision  depends  so  much  upon  facts  and  upon  the  credibility  of 
witnesses  that  it  is  difficult  for  a  court  of  appeal  to  take  the 
responsibility  of  interfering  with  the  conclusion  of  the  magistrate. 
I  confe&s  that  a  perusal  of  the  evidence  does  show  certain  im- 
probabilities in  connection  with  the  story  told  by  Richmond, 
which  do  not  appear  to  have  been  sufficiently  dealt  with  by  the 
magistrate  in  his  reasons.  But  that  fact  would  not  justify  me  in 
coming  to  the  conclusion  that  the  magistrate  was  wrong ;  because 
there  were  also  many  discrepancies  and  extraordinary  circum- 
stances in  the  story  told  by  Maserowitz.  (Portions  of  the  evi- 
dence w6re  then  referred  to.)  I  propase  to  accept  the  magistrate's 
finding  that  there  was  no  reasonable  and  probable  cause.  Where 
I  cannot  agree  with  him  is  on  the  question  of  malice,  and  that  is 
a  matter  with  regard  to  which  the  court  of  appeal  js  in  as  good  a 
poHiiion  to  draw  inferences  as  the  magistrate  was. 

Now  from  the  absence  of  reasonable  and  probable  cause  a 
magistrate  or  a  jury  may  infer  malice,  but  is  not  bound  to  do 
so;  such  absence  does  not  necessarily  prove  malice.  That  depends 
gj^n  the  facts  of  each  case.  The  absence  of  reasonable  and 
^bable  cause  is  a  circumstance  from  which  malice  may,  if  other 
^amstances  concur  or  are  not  inconsistent  with  such  a  deduc- 
tion, be  deduced.  My  difficulty  in  this  instance  is  that  I  find  it 
iinpoflsible  to  come  to  the  conclusion  that  Maserowitz  was  actuated 
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by  malice  unless  I  also  cotne  to  the  conclusion  that  he  and  his 
wife  concocted  a  story  against  Richmond,  and  supported  that 
concocted  story  by  perjury  in  the  box.     Unless  I  come  to  that 
conclusion,  I  cannot  find  that  Maserowitz  was  influenced  by  any 
wrong  or  improper  motive.   Unless  he  invented  the  whole  charge, 
then  h§  honestly,  though  mistakenly,  believed  that  the  person 
whom  he  accused  was  the  one  who  had  broken  into  his  house.    I 
can  find  no  adequate  motive  for  fabricating  a  story.    No  advan- 
tage could  accrue  to  him  from  bringing  this  charge ;  he  did  not 
even  know  the  man  against  whom  he  laid  it ;  they  were  absolute 
strangers  to  one  another.     Both  men  say  that.     He  did  not 
display  irritation.    The  constable  said  he  seemed  perfectly  bond 
fide  in  his  action.     Richmond  himself  said  he  could  not  think 
what  motive  Maserowitz  could  have  had  for  accusing  him.     Of 
course,  if  he  perjured  himself  he  must  have  had  some  guilty 
or  criminal  motive  for  doing  so.    But  I  do  not  think  the  magis- 
trate found  that  he  did  perjure  himself.  The  magistrate's  reasons 
are  before  us.  '  It  is  true  that  in  many  important  points  he 
accepts  the  .accuracy  of  Richmond's  story  rather  than  that  of 
Maserowitz,  but  I  do  not  gather  from  a  perusal  of  his  reasons 
that  he  came  to  a  conclusion  upon  the  point  of  whether  Maserowitz 
was  concocting  the  story  and  perjuring  himself  or  not.    I  do  not 
think  he  directed  his  mind  fairly  to  that  question.    He  paid  too 
much  attention  to  the  fact  that  there  was  want  of  reasonable 
and  probable  cause,  and  he  felt  that  he  was  more  or  less  eon- 
strained  by  that  fact  to  come  to  the  conclusion  that  malice 
existed.    I  come  to  a  different  conclusion  after  carefully  con- 
sidering the  evidence.    I  think  that  Maserowitz  was  excited,  and 
probably  did  not  have  so  clear  a  view  of  the  features  of  the  man 
as  he  thought.     But  I  do  not  think  that  he  knew  that  the  man 
against  whom  he  laid  the  charge  was  not  the  one  who  had  been 
in  his  room.    And  that  being  so,  the  circumstances  of  the  case 
do  not  justify  the  inference  of  malice  even  though  the  appellant 
had  no  reasonable  and  probable  cause  for  his  mistaken  idea.    I 
think  the  magistrate  was  wrong  in  giving  judgment  for  the 
plaintiff,  and  that  the  appeal  should  be  allowed  and  the  judgment 
altered  to  one  for  the  defendant  with  costs  in  this  Court  and  in 
the  court  below. 
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Smith,  J. :  I  have  the  misfortune  to  differ  from  the  other 
members  of  the  Court  in  this  case,  and  I  will  very  briefly  state 
the  reasons  for  the  judgment  which  i  have  to  deliver.    As  the 
Chief  Justice  has  pointed  out,  the  onus  is  upon  the  plaintiff*  to 
establish,  firstly,  want  of  reasonable  and  probable  cause,  and, 
seoondly,  that  there  was  malice.    Now,  with  regard  to  the  magi- 
Rtrate's  finding  on  the  want  of  reasonable  and  probable  cause»  I 
entirely  agree.     I  think  he  was  amply  justified  in  finding  that 
there  was  want  of  reasonable  and  probable .  cause  in  tliis  case, 
and  it  was  quite  open  to  the  magistrate  on  that  finding,  though 
it  was  not  necessary  for  him  to  do  so,  to  come  to  the  conclusion 
from  that  want  of  reasonable  and  probable  cause  that  there  was 
malice  on  the  part  of  the  defendant.    The  only  reason  that  would 
lead  one  to  doubt,  I  think,  that  the  inference  which  he  has 
drawn  was  unwaiTanted  is  that  there  does  not  appear  to  be  any 
adequate  motive  upon  the  part  of  the  defendant  for  making  this 
criminal  charge.     Well,  if  we  take  all  the  facts  which  as  I  under- 
stand  from  the  magistrate's  reasons  he  found  to  be  facts,  namely, 
that  he  believes  the  plaintiflTs  story  that  he  went  with  the  de- 
fendant into  his  house  to  search,  and  if  we  find,  as  the  magistrate 
found,  that  the  defendant's  story  is  untrue,  that  after  the  robbery 
he  went  down  the  yard  and  found  the  plaintiff  and  his  friend 
there— if  those  findings  are  correct,  as  the  magistrate  found 
them,  I  cannot  say  that  his  deduction  that  there  was  malice  on 
the  part  of  the  defendant  in  making  this  charge  is  unwarranted ; 
because,  assuming  tliose  findings  to  be  true,  it  seems  to  me 'diffi- 
cult or  impossible  ta  suppose  that  the  defendant  can  have  believed 
that  the  plaintiff  was  in  a  room  in  his  house.     Now,  motive  is 
always,  or  very  frequently,  an  extremely  difficult  thing  to  prove, 
and  can  often  only  be  established  by  a  man's  actions,  and  if,  as  I 
say,  the  magistrate  found  those  facts  that  I  have  stated,  then  it 
seems  to  me  that  he  was  amply  justified  in  saying  that  there 
must  have  been  some  motive,  though  it  was  impossible  to  say 
what  it  was,  and  therefore  this  prosecution  was  not  bond  fide. 
I  do  not  say  whether  I  should  have  come  to  that  conclusion  or 
not,  but  I  am  of  opinion  that  the  magistrate's  deduction  was  one 
which  it  was  quite  open  to  him  to  make  from  the  facts,  and  that 
we  ought  not  to  set  it  aside. 
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Ci'Rf-EWis,  J.:  I  agree  in  the  main  with  the  learned  Chief 
Justice  in  the  judgment  which  he  iias  delivered.  I  find  con- 
siderable difficulty  in  drawing  the  inference  of  malice  from  the 
facta  disclosed  in  evidence,  and  even  from  the  fact  that  there  is 
an  abnenoe  of  reaHonable  and  probable  cause.  If  the  defendant 
had  acted  rashly  or  recklessly,  one  may  have  under  the  circum- 
stances inferred  some  malice  on  his  part,  but  his  action  is  not  in 
any  way  done  with  undue  haste.  It  seems  to  me  that  he  must 
have  deliberated  over  this  matter  and  discussed  the  incidents 
with  his  wife,  and  probably  got  some  information  from  his  native 
boy,  Charlie.  It  was  remarked  during  the  argument  tliat  he  did 
not  say  what  Charlie  had  told  him.  As  a  matter  of  fact,  I  doubt 
whether  the  magistrate  would  have  allowed  him  to  have  given 
such  evidence,  but  from  Charlie's  evidence  it  is  clear  that  Charlie 
at  any  rate  said  that  he  saw  Richmond  come  down  into  the  yaH. 
If  that  is  so,  if  the  appellant  after  considering  the  matter  and 
talking  it  over  with  his  wife  and  getting  this  information  from 
Charlie;  if  he  had  after  such  deliberate  consideration  of  the 
matter  come  to  the  conclusion  that  it  was  the  respondent  who 
had  broken  open  his  house — ^I  cannot  lind  that  the  appellant  acted 
with  malice  and  did  not  honestly  believe  in  the  charge  which  he 
laid.  To  do  so,  I  would  have  to  hold  tliat  the  appellant  had 
committed  deliberate  perjury.  In  the  absence  of  iny  motive  I 
come  to  the  same  decision  as  the  leai*ned  Chief  Justice,  and 
tliink  that  the  judgment  of  the  lower  court  should  be  altere^I 
into  one  in  favour  of  the  defendant. 

Appellant's  Attorneys :  Rooth  cO  WesseU ;  Respondent's  Attor- 
ne3's :  ZuHnmsffiin  cf*  AfacJnnM. 
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SPRING  V.  COETZEE'S  EXECUTOR  AND 

OTHERS 

1905.  June  7.    WEasELA,  J. 

Practice — Pauper  a^it — Wages. 

The  Court  will  not  grant  permission  to  sue  in  formd  pauperis  to  a 
person  who  is  able  to  earn  good  wages. 

Application  for.Ieave  to  sue  in  formd  pauperis.  The  appli- 
cant in  his  petition  stated  that  he  was  not  possessed  of  assets  to 
the  value  of  £25,  and  that  lie  received  no  fixed  income;  when 
working  he  earned  about  £6  per  week,  but  he  was  frequently  out 
of  work.  It  appeared  that  the  applicant  was  at  present  earning 
£6  per  week,  and  that  he  frequently  employed  men  to  work 
under  him. 

C  W,  de  Villiers,  for  the  applicant :  It  is  sufficient  for  the 
applicant  to  prove  that  he  is  not  possessed  of  £25.  It  is  imma- 
terial what  wages  he  eam^. 

Qregcrowski,  for  the  respondents :  If  a  person  is  in  receipt  of. 
good  wages  he  is  not  entitled  to  sue  in  forwd  pauperis;  see 
Sekneegans  v.  Schnetgans  (Buch.  1876,  p.  9).  If  the  applicant  is 
nnsucoessful,  he  must  pay  the  respondents'  costs ;  see  Ooliath  v. 
JCeaiing  (7  S.C.  62X 

C.  W.  de  ViUiers,  in  reply. 

Wessels,  J. :  lu  this  case  the  application  will  be  dismissed 
with  costs.  The  procedure  in  suing  in  fomid  pauperis  is  not 
meant  for  the  people  of  the  class  erf  Mr.  SjMring,  people  who  can 
and  who  are  earning  a  good  living.  It  is  meant  for  those  who 
are  by  misfortune  brought  into  such  a  destitute  state  that  they 
really  have  nothing  to  start  litigation  with.  If  the  applicant 
can  earn  £6  per  week  and  can  employ  people  to  work  for  him  he 
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should  not  ask  this  Court  to  give  him  leave  to  sue  in  /ormd 
pauperis.    This  application  is  dismissed  with  costs. 

Applicant's  Attorneys:  Pienaar  cfc  Nievi^yer;  Respondents' 
Attorney :  G.  F.  Myntiardt. 


Ex  PARTE  INCORPORATED  LAW  SOCIETY. 

1905.     ./Ri?«  8.     WE.S.SELS,  J. 

Practice. — Appficatinn, — Attendance  o/nuUeriaf.  mtnetts. 

Where  an  application  wa8  pending  in  the  Supreme  Court  as  the  result 
of  information  given  hy  S,  and  where  S  had  neglected  to  make  an 
affidavit  after  repeated  requests  to  do  so,  the  Court  ordered  S  to 
appear  and  show  cause  on  the  day  of  hearing  of  the  application  why 
lie  should  not  be  ordered  to  give  evidence  in  it. 

Upon  information  given  to  the  Incorporated  Law  Society  by 
one  S,  it  became  necessary  for  the  society  to  apply  to  the 
Supreme  Court  for  an  order  against  B.  The  society  had  re- 
peatedl}^  requested  S  to  make  the  necessary  affidavits,  but  with- 
out success.  The  evidence  of  S  was  material  to  the  application. 
The  society  now  asked  for  an  order  for  the  personal  attendance 
of  S  on  the  day  of  hearing  of  the  application  against  B. 

Orpcnleea,  for  the  Law  Society :  An  order  of  court  is  necessary, 
as  under  Rule  57  (a)  of  the  Rules  of  Court  a  subpoena  can  only 
be  issued  in  trial  actions. 

[Wesset-s,  J. :  If  I  grant  the  order  will  the  society  tender  S 
his  expenses  ?] 

I  submit  that  it  is  not  necessary  if  an  order  is  granted.  Ex» 
penses  must  be  tendered  if  a  subpoena  is  issued. 
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WESiSELAs,  J.:    I  will  gi*ant  an  order  calling  upon  William 
Sha^we   to   appear  and  show  cause  before  the  full  Court  on  the 
19t1i  June  next  why  he  shall  not  be  ordered  to  give  evidence  in 
re  the  application  of  Tfte  hwi/r/x/rated  Law  Society  v.  B. 

Applicant's  Attorneys :  Reed  i(:  Juubeti. 


MITCHELL,  COTTS  &  CO.  v.  COMMIS- 
SIONER OF  RAILWAYS. 

1905.    June  7, 13.    Innes,  C.J.,  and  Smith  and  Curlewih,  J  J. 

CarUrad. — Cof^atrudion* — Law  of  the  Jlag, — Charter-party. — BilU  of 
lading, — IftdorsemetU  in  blattk, — Agetiey, — Payment  of/reighL — 
AaeignmenL 

An  agreement  was  entered  into  by  the  Railway  Department  with  a 
firm  at  East  London  for  the  supply  of  timber,  the  vendor  to  pay 
insurance  and  freight  The  timber  was  shipped  from  a  port  in 
America,  wbefe  the  charter-party  and  bills  of  lading  were  signed, 
and  duly  arrived  at  East  London.  The  plaintiff  who  were  agents 
for  the  shipowners,  were  also  appointed  agents  for  the  department 
to  receive,  land  and  forward  the  timber,  and  the  shipping  documents 
necessary  for  that  purpose  were  forwarded  to  them  by  the  de- 
fendant. The  bills  of  lading  were  made  to  the  order  of  the  shipper 
or  his  assigns,  he,  or  they,  pajring  the  freight  as  per  charter-party. 
The  timber  was  cleared  by  the  plaintifib  on  its  arrival  and  forwarded 
to  the  order  of  the  defendant,  the  freight  not  being  collected. 
The  plaintiffii  were  sued  in  England  for  damages  by  the  shipowners. 
They  paid  the  amount  claimed  and  obtained  cession  f roifi  the  ship* 
owners  of  their  rights  of  action  in  respect  of  freighjb.  Tlie  plaintiffs 
now  claimed  the  freight  upon  two  grounds:  (1)  That,  acting  as 
agents  for  the  defendant^  they  bad  made  themselves  liable  for 
the  freight.  Mid  were  therefore  entitled  to  be  reimbursed  by  their  . 
piincipal  for  the  amoimt  they  had  been  compelled  to  pay ;  (2)  that 
they  had  settled  the  action  with  tlie  shipuwuei's  in  London,  and 
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taken  oewioii  d  their  rights  to  reooTer  freight  from  the  defendant. 
Held,  that  M  the  plamtifh  did  not  hold  tJie  bilb  of  lading  for 
value,  bat  merelj  as  agents  for  the  defendant,  they  were  not  pof- 
sonally  liable  for  the  freight^  and  therefore  had  no  right  of  action 
against  the  defendant 

Jleldf  further,  that  the  defendant  was  liable  for  tlie  freight  to  the  siiip- 
owners,  and  that  the  validity  and  eflfect  oi  the  cession  mast  be  de- 
cided by  Roman-Dutch  law ;  that  therefore  tiie  cessionaries  ooold 
soe  in  their  own  name  to  recover  the  debt  assigned  to  them. 

Held,  also,  tliat  the  payment  made  by  the  plaintiffs  did  not  extinguish 
tlieir  rights  of  actaon  under  the  cession. 

Wliere  payment  is  made  with  the  object^  and  on  the  express  understand- 
ing, that  the  claim  which  is  being  satisfied  shall  be  transferred  to 
the  person  making  the  payment^  the  claim  is  not  extinguished,  but 
purchased. 

The  plaintii&,  who  were  a  firm  of  shipping,  landing  and  for- 
warding agents  at  East  London,  claimed  payment  of  the  sum  of 
£1876,  2s.  4d.  with  interest  and  £500  as  damages. 

The  facts  are  set  out  in  the  headnote  and  jadgment. 

Smuts  (with  him  Greenlees),  for  the  plaintiffs:  The  first 
question  is,  Who  was  liable  as  against  the  owners  for  freight  ? 
No  doubt  it  was  the  defendant,  who  was  the  holder  of  the  bills 
of  lading.  According  to  the  charter-party  the  receiver  of  the 
cargo  had  to  pay.  The  bills  of  lading  were  indorsed  in  blank 
by  the  original  shippers,  and  in  due  courstf  came  into  the  hands 
of  the  ^fe'ndant.  As  against  Whitworth  &  Co.  the  defendant 
was  not  liable,  but  that  did  hot  affect  his  liability  as  against  the 
owners.  .  After  payment  the  defendant  was  entitled  to  recover 
the  amount  from  Whitworth  &  Go.  The  plaintiffs  have  obtained 
cession  of  action  from  the  owners  of  the  Fenchurch,  and  now 
stand  in  the  shoes  of  the  owners,  and  are  therefore  entitled  to 
recover  from  the  defendant. 

Barna-Begg  (with  him  Matthews),  for  the  defendant :  The  de- 
fendant has  always  repudiated  liability  for  the  freight  Neither 
under  the  common  law  nor  by  the  Bills  of  Lading  Act  i»  there 
any  Kalnlity  attaching  to  the  plaintiffs  on  the  bills  of  lading, 
therefore  the  defendant  is  not  liable  to  the  plaintiffs.  There  is 
no  Bills  of  Lading  Act  in  this  country,  and  the  law  which 
governs  tXm  case  is  the  law  of  the  flag ;  see  Dicey  s  Coufiici  of 
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Lam,  p.  590.  The  cession  of  the  bills  of  lading  does  not  transfer 
the  contract,  but  it  merely  transfers  the  property  in  the  goods. 
The  leading  case  under  the  common  law  of  England  is  Thomptsoii 
y.Domlny  (14  M.  &  W.  403),  which  was  contiraied  and  approved 
of  in  Seivell  v.  Biirdick  (10  App.  Cas.  74)  subsequent  to  the  Bills 
of  Lading  Act.  The  bills  of  lading  were  handed  to  the  defendant 
to  euable  hiin  to  obtain  possession  of  the  timber ;  tiiat  does  not 
make  the  defendant  an  assignee  of  the  contract  itself.  Under 
tlie  common  law  an  indorsement  in  blank  does  not  transfer 
rights  and  liabilities  under  the  contract.  On  the  action  as  it 
fltauds  the  plaintiffs  are  barred  by  the  fact  that  the  freight  has 
been  paid,  and  therefore  thei'e  is  nothing  left  under  the  contract. 
The  charter-party,  read  with  the  bill  of  lading,  shows  that  the 
penion  receiving  the  bill  of  lading  and  the  property  should  pay 
tlie  freight.  For  the  effect  of  the  words  "  as  per  charter-iiarty," 
mikrmino  v.  Campbell  ([1891]  1  Q.B.  283). 

As  to  the  second  ground  of  action,  there  is  no  recourse  be- 
tween parties  to  a  bill  of  lading;  see  SeweU  v.  Bardick  (cited 
above).  An  indorsement  on  a  bill  of  lading  only  makes  the  in- 
dorsee priind  facie  liable.  The  English  action  was  brought 
against  the  plaintiffs  in  their  capacity  as  agents  for  the  ship- 
oivnem, and  not  as  agentH  for  the  defendant;  see  alao  Bills  of 
Lading  Act  (18  &  19  Vict),  ch.  Ill,  sees.  1  and  2.  The  law  govern- 
ing  this  case  is  the  law  of  the  flag,  but  there  is  no  evidence  to 
show  under  which  flag  the  ship  sailed. 

SuhUh,  in  reply. 

At  the  eloHC  of  the  arguments  the  Court,  with  the  consent 
of  both  parties,  recalled  Mr.  Forfar,  one  of  the  plaintiffs*  wit- 
^^essea,  who  gave  evidence  to  the  effect  that  the  Fenchwrch  was 
an  English  ship. 

Car.  Qdv,  vuU. 

P«rfea(Junel3):— 

Innes,  C.J. :  This  is  an  action  to  recover  f i-eight  and  costs.  In 
November,  1903,  the  Railway  Department  entered  into  a  contract 
*ith  Whitworth  &  Ck).  of  East  London  for  the  supply  of  timber 
wr  the  use  of  the  deixirtmeut.     The  contract  provided  tliMtfc  the 
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timber  should  be  delivered  by  a  certain  date,  the  vendor  to  pay 
insurance  and  freight.  The  price  was  payable,  75  per  cent,  on 
receipt  of  documents,  20  per  cent  on  the  timber  being  ascertained 
to  be  approximately  correct  in  quantity  and  quality,  and  the  re- 
maining 5  per  cent,  on  delivery.  The  timber  was  duly  shipped 
by  the  firm  of  Barr  &  Co.  on  board  the  steamer  Fenchurch  at 
Pensacola  in  Florida;  and  on  the  15th  February,  1904,  the  Fen- 
chVfVch  arrived  at  E^t  London.  On  the  following  day  the  de- 
partment forwarded  the  documents  to  the  plaintiffs,  who  were 
landing  and  shipping  agents  at  East  London,  to  enable  them  to 
clear  the  cargo,  and  instructed  them  to  act  as  the  agents  of  the 
(Government  in  the  matter.  Tliese  documents  consisted  of  a 
charter-party,  to  which  I  shall  have  to  refer  presently,  and  cer- 
tain bills  of  lading  which  were  made  out  to  the  order  of  the 
shippers  or  their  assignees,  "  he,  or  they,  paying  freight  for  same 
as  per  charter-party."  These  bills  of  .lading  were  indorsed  in 
blank,  and  were  transmitted  to  Whitworth  &  Co.,  who  thereafter 
forwarded  them  to  the  Government;  and  the  Railway  Depart- 
ment sent  them  to  Mitchell,  Cotts  &  Co.  at  East  London. 

The  plaintiffs  were  at  that  time  acting  as  agents  for  the  ship. 
They  occupied,  therefore,  a  dual  capacity.  The  Government 
wished  the  timber  sent  on  at  once,  and  specially  requested  that 
its  delivery  should  be  expedited.  The  ship  did  not  enforce  its 
lien  for  freight,  but  the  timber  was  by  the  plaintiffs,  in  their 
capacity  as  agents  for  the  ship,  put  into  slings  and  then  landed 
and  received  by  them  as  agents  for  the  Government,  put  on  to 
the  railway,  and  forwarded  to  the  Transvaal.  Most  of  the  timber 
had  been  landed  by  the  5th  March,  and  by  the  14th  the  bulk  of 
it  was  on  its  way  up.  On  the  14th  March  the  plaintiffs  sent  this 
telegram  to  the  Government :  "  Kindly  wire  if  you  have  settled 
with  Piaggio,  as  captain  of  Fenchurch  is  waiting  remittance  to 
cover  freight."  It  appears  that  Whitworth  &  Co.  were  at  this 
time  in  difficulties,  and  Piaggio  was  acting  as  their  agent  To 
that,  on  the  same  day,  the  department  replied :  "  No  settlement 
has  been  made  with  Piaggio ;  timber  is  being  rejected  on  account 
of  bad  quality."  On  the  15th  March  the  plaintiffs  wired  as 
follows:  "Freight  on  your  portion  of  cargo  has  not  yet  been 
naid,  as  remittance  was  expected  daily  from  Piaggio  for  this 
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parpoHC.     Your  freight  amounts  to  £1876,  28.  4d.    Your  timber 
haa  nearly  all  been  railed ;  can  you  remit  your  freight  as  vesuel 
ready  to  Bail  and  is  therefore  detained?    If  this  should  occur 
captain  of  Fenchurch  will  look  to  you  for  damages,  as  holders 
of  bills  of  lading  are  liable  for  freight    If  you  can  remit,  please 
do  so,  and  the  amount  can  be  deducted  from  Piaggio's  final 
settlement     Wire,  very  urgent*'     The  Qovernment  replied  in 
these  terms :  "  We  are  not  liable  to  the  captain  for  freight,  as 
purchaae-price  includes  freight  and  insurance.     Captain  must 
look  to  consignee."     That  was  the  position  the  Qovernment 
consistently  took  up  throughout  the  very  voluminous  corres- 
pondence which  ensued;  and  it  was  a  position  in  my  opinion 
not  justified  by  law.     Under  the  contract,  the  department  con- 
tended, the  vendor  was  bound  to  pay  the  freight,  and  therefore 
the  railway  was  under  no  liability  whatever  to  the  owners  of  the 
ship.     That  was  an  unfortunate  position  for  the  Government  to 
take  up,  and  the  fact  that  they  did  so  led  to  the  whole  of  this 
difficulty.    A  number  of  other  wires  passed    The  plaintiffs  kept 
urging  that  the  Qovernment  was  liable  for  freight,  and  that  if  it 
did  not  pay  they  would  have  to  do  so.   Tlie  Qovernment  repeated 
the  stereotyped  reply :  "  Let  the  captain  look  to  the  consignee ; 
we  have  nothing  to  do  with  freight;  the  vendors  have  to  pay 
freight" 

On  the  15th  March,  however,  the  Qovernment  sent  this  tele- 
gram: ''Will  make  no  further  payments  until  the  question  of 
the  payment  of  freight  is  settled,"  meaning,  of  course,  no  further 
payments  to  Piaggio  on  account  of  the  timber.  And  again  on 
the  17th  March:  ''If  the  Administration  accepts  delivery  after 
arbitration,  at  reduced  rates,  the  question  of  payment  of  freight 
will  receive  consideration."  The  plaintiffis  replied :  "  Expect  you 
to  keep  us  advised  as  promised  if  timber  rejected,  so  that  we 
may  deal  with  same  on  account  of  owners,  and  that  you  will 
also  assure  yourself  that  freight  is  paid  before  any  further  pay- 
ments are  made  the  contractors."  On  the  8th  April,  however, 
the  Qovernment  wired :  "  Arbitrators  have  decided  department 
will  accept  timber  at  reduced  rates  and  we  are  paying  Mr. 
Piaggio  the  balance  due.  Assume  he  will  pay  freight  due  ship.- 
per."     And  again  on  tlie  12th  April  they  said:  '  We  are  paying 
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Piaggio  a  total  of  95  per  cent,  of  the  pui-chase-price;"  and  Hhortly 
after,  "  We  have  paid  Piaggio  95  per  cent,  of  the  purchase-price." 
To  this  wire  the  unfortunate  plaintiffs  at  East  Loudon  replied : 
"  Piaggio  says  you  have  only  paid  hiui  £1327,  2s.  9d.  Is  that, 
the  case  ?  What  will  bo  the  approximate  balance  due  him  ?  We- 
cannot  get  him  to  pay  freight  or  any  portion  of  the  £1300  you. 
have  paid  to  him."  They  never  could  get  Piaggio  to  pay  any 
portion ;  Whitworth  &  Co.  became  insolvent,  and  tlie  freiglit  has 
not  yet  been  paid. 

The  next  development  was  tliat  the  shipowners  sued  the 
plaintiffs  for  damages  on  the  ground  that,  as  agents  of  the  Hhip> 
they  had  not  exacted  the  freight.  They  had  allowed  the  cargo 
to  be  disembarked;  the  lien  of  the  shipowners  had  been  lost,  and 
they  were  sued  for  the  amount  of  the  loss.  They  notified  the 
Transvaal  Government  that  they  would  defend  the  action  at 
their  risk.  The  Government  replied:  "You  must  defend  at  your 
own  risk;  you  must  act  as  the  agents  of  the  ship,  and  you  cannot 
defend  it  as  our  agents;  you  must  follow  your  own  course." 
The  action  proceeded  and  was  finally  settled  on  payment  of 
£1876,  2s.  4d.  and  £96  for  costs.  This  statement  of  the  facUi 
shows  that  the  equities  of  the  case  are  entirely  with  the  plain- 
tiffs. It  was  due  to  the  attitude  the  Government  took  up  that 
this  unfortunate  state  of  things  arose.  Having  obtained  possesr 
sion  of  the  timber,  the  Government  must  have  known  that  the 
ship  had  lost  its  lien,  and  that  somebody  would  be  responsible 
for  that  result.  The  department  might  very  easily  have  jiro- 
tected  the  plaintiffs  by  deducting  from  the  purchase-price  the 
amount  of  freight,  which  Piaggio*s  principals  had  undertaken  to 
pay.  iThis  was  not  done,  and  hence  the  whole  trouble.  The 
equities  are  with  the  plaintiffs,  but  the  question  is  whether  th<3y 
have  a  remedy  in  law. 

The  declaration  is  very  loosely  framed.  It  is  difficult  to 
gather  from  it  what  the  first  ground  of  action  really  was  meant 
to  be.  I  take  it,  however,  that  the  cont^tion  is  that  the  plain- 
tiffs had  raa<le  themselves  liable  for  freight,  acting  in  their  capacity 
as  agents  for  the  Transvaal  Government,  and  that  they  are  there- 
fore entitled  to  be  reimbui-sed  for  the  freight  which  tliey  were 
com|>elIed  to  pay.     The  second  ground  is  that  they  settled'  the 
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action  with  the  shipowners  in  London,  and  took  cession  of  their 
lights  to  recover  freij^ht  against  the  Government.     As  to  the 
first  groand,  I  ^cannot  see  that  the  pUintifSs  were  liable  for  the 
freight    Tliey  did  not  hold  the  bills  of  lading  for  value,  bnt 
idniply  as  agents  for  the  Railway  Department,  and  therefore  they 
could  not  have  been  personally  sued  for  the  freight      The  point 
against  them  was  that  they  had  been  the  cause  of  the  loss  of  the 
flhipowne»'  lien;  no  doubt  it  was  because  they  were  agents  of 
the  sliip  that  the  captain  did  not  enforce  his  lien.      But  I  need 
say  no  wore  on  this  part  of  the  case,  because  the  really  important 
question  is*  with  regard  to  the  second  ground  of  action  relied  upon 
in  the  declaration.      Can  the  plaintiffs  succeed  in  this  action 
as  cessionaries  of  the  shipowners  ?    That  again   depends  upon 
whether  the  Government  is  liable  for  freight  to  the  owners, 
because,  if  not  liable,  the  cession  is  worthlesa     If  the  matter  had 
to  be  decided  by  our  law,  clearly  the  railway  would  be  liable. 
Here  is  the  bill  of  lading,  in  accordance  with  which  tl>e  ship 
undertakes  to  deliver  this  cargo  to  the  order  of  the  shippers 
or  their  assignees  on  their  paying  freight  for  same.      The  rail  way 
is  clearly  the  assignee  of  the  shippers,  and  the  department,  know- 
ing of  this  clause  in  the  bill  of  lading,  acted  upon  and  took 
advantage  of  it,  and  claimed  through  its  agents  delivery  of  the 
cargo;  it  could  only  do  that  by  making  itself  liable  for  the 
freight 

Bat  Mr.  Bums-Begg,  who  argued  the  case  for  tlie  Government 

very  fully  and  with  great  ability,  contended  that  the  matter 

should  not  be  decided  by  our  law,  but  that  the  law  of  the  Hag 

should  govern  the  case,  and  that  there  was  nothing  to  show 

under  what  flag  the  Fenchurch  sailed.     That  is  quite  true.    The 

plaintiffis'  ease  was  closed  without  any  evidence  on  that  point, 

but  the  Court  recalled  Mr.  Forfar,  and  what  he  stated  satisfied 

me  that  the  Fendvurch  is  an  English  ship.     Not  only  so,  but  I 

think  the  terms  of  the  charter-party  show  that  it  was  intended 

to  be  an  English  ccMiti*aot,  and  according  to  English  decisions  we 

^  justified  in  looking  at  those  terms  in  deciding  what  law 

^ould  govern.    There  are  expressions  in  this  contract  which  are 

Peculiar  to  the  English  law.     The  charter-party  was  what  is 

kuowu  as  a  pitch  pine  charter,  such  as  is  generally  entered  into 
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by  British  steamerR  engaged  ia  the  timber  trade.    It  is  true 
that  it  was  executed  at  Pensaeola,  but  it  contains  expressions 
peculiar  to  the  Elnglish  law — such  as  "  King's  enemies."    If  the 
contract  had  been  made  subject  to  American  law,  that  expression 
would  Iiave  been  meaningless.     Reliance  was  placed  upon  the 
fact  that  a  clause  in  the  charter-party  embodies  one  of  the  Acts 
of  Congress.     Had  it  been  an  American  contract,  there  would 
have  been  no  reason  for  embodying  an  American  statute,  and  tlic 
fact  that  one  was  so  incorporated  goes  to  support  the  view  that 
this  was  intended  to  be  an  English  contract     At  any  rate  I  am 
satisfied  that  the  law  of  the  flag  is  the  law  of  England ;  and 
under  that  law  there  is  no  doubt  whatever  as  to  the  liability  of 
the  Government  for  freight.     It  appears  to  me  that  the  Bills  of 
Lading  Act  settles  the  matter.    The  first  section  is  as  follows : 
"  Every  consignee  of  goods  named  in  a  bill  of  lading,  and  every 
indorsee  of  a  bill  of  lading,  to  whom  the  property  in  the  goods 
therein  mentioned  shaU  pass  upon  or  by  reason  of  such  consign- 
ment or  indorsement,  shall  have  transferred  to  and  vested  iu 
him  all  rights  of  suit,  and  be  subject  to  the  same  liabilities  in 
respect  of  such  goods  as  if  the  contract  contained  in  the  bill  of 
lading  had  been  made  with  himself."    So  that  virtually  the  Act 
places  the  Qovemment  in  the  same  position  as  if  it  had  been 
originally  a  party  to  the  bills  of  lading ;  so  that,  both  by  our  law 
and  by  the  English  law,  the  Government  is  liable  for  the  freight 
The  next  question  is,  Has  there  been  a  cession  of  the  rightH 
of  the  shipowners  to  the  plaintiffs  entitling  the  latter  to  sue  for 
the  amount  of  the  freight?    Now  it   was  remarked   by  Hn 
Biime-Begg  in  his  argument,  although  he  did  not  insist  very 
much  upon  it,  that  by  English  law  there  could  be  no  cession  of 
such  rights  which  was  not  accompanied  by  notice  to  the  debtor; 
and  that  in  oi-der  to  enable  the  plaintiffs  to  sue  in  their  own 
name,  such  notice  must  be  proved.     It  appears  to  me  that  that 
proposition  is  too  widely  stated.     Both  under  the  common  law, 
and  even  under  the  Judicature  Act,  it  seems  that  a  cliose  in 
action  can  be  assigned,  even  though  no  notice  be  given  at  the 
time ;  but  that  until  siich  notice  is  given  the  assignee  cannot 
sue.     This  point  was  not  raised  on  the  pleadings,  and  therefore 
the  letter  of  demand  was  uot«put  in ;  no  evidence  was  led  as  to 
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what  notice,  if  any,  waR  given  of  this  assignment.  But  I  need 
not  dwell  on  that,  becaasc  I  am  satisfied  that  the  validity  of  this 
cession  must  be  decided  not  by  the  law  of  England,  but  by  our 
law.  The  cession  is  admittedly  correct  in  form.  It  would  in 
England  have  duly  assigned  the  right  of  action,  subject,  of 
course,  to  notice  being  given.  It  complies  as  to  its  form  with 
the  English  law;  and  in  regard  to  its  incidence  and  effect  it 
most  be  governed  by  our  law.  It  is  a  cession  made  to  a  person 
residing  in  East  London  of  a  debt  which  exists  in  this  country, 
and  is  owed  by  a  debtor  domiciled  here.  This  is  the  place  of 
performance,  and  the  validity  and  effect  of  the  contract  must  be 
governed  by  the  law  which  exists  at  the  place  of  perfoi-mance. 
The  rule  is  thus  laid  down  by  Story  {Conflict  of  Laws,  sec.  280) : 
"  The  rules  already  considered  suppose  that  the  performance  of 
the  contract  is  to  be  in  the  place  where  it  is  made,  either 
expressly  or  by  tacit  implication.  But  where  the  contract  is 
either  expressly  or  tacitly  to  be  performed  in  any  other  place, 
there  the  general  rule  is  in  conformity  to  the  presumed  intention 
of  the  parties,  that  the  contract,  as  to  its  validity,  nature,  obli- 
gation and  interpretation,  is  to  be  governed  by  the  law  of  the 
place  of  performance."  The  same  thing  is  laid  down  by  Voet 
{ad  PaTuiectas,  4, 1,  29),  and  the  doctrine  has  been  recognised  in 
the  courts  of  the  Cape  Colony,  as  will  be  seen  on  reference  to 
the  decision  of  the  Chief  Justice  in  Stewart  v.  RyaU  (5  S.C.  154). 
The  validity  and  effect  of  this  assignment  must  therefore  be 
governed  by  our  law ;  and  by  that  law  there  can  be  no  doubt 
whatever  that  such  an  assignment  enables  the  cessionary  to  sue 
and  recover  in  his  own  name. 

I  did  not  understand  Mr.  Bums-Begg  very  seriously  to  con- 
test that  point ;  but  he  contended  that  when  the  plaintiffs  paid 
the  shipowners  they  satisfied  the  freight,  and  put  an  end  to  the 
claim,  and  that  nothing  remained  which  could  now  be  recovered 
from  the  Government.    To  that  argument  there  are  two  replies. 
The  first  is  that,  as  a  matter  of  fact,  no  freight  as  sucli  was  paid. 
True,  the  declaration  is  very  inaccurate.      It  alleges  that  the 
freight  was  paid ;  but  I  do  not  think  that  the  plaintiffs  should 
DC  debarred  from  relying  on  the  real  facts.    The  plaintiffs  were 
not  sued  for  freight.    They  were  sued  as  the  agents  of  the  ship- 
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owners,  on  the  ground  that  they  had  deprived  the  shipowners  of 
their  freight.  They  had  parted  with  the  goods  without  collect- 
ing the  freight  or  exercising  their  lien  by  retaining  the  goods 
until  it  was  paid.  They  were  therefore,  it  was  alleged,  liable 
to  the  shipownei-s.  But  even  if  the  action  had  been  nominally 
one  for  freight,  it  does  not  seem  to  me  that  the  claim  would  have 
been  extinguished  by  the  cession.  Because  where  payment  of  an 
amount  claimed  is  made  with  the  object,  and  on  the  express 
understanding,  that  the  claim  which  is  being  satisfied  shall  be 
transferred  to  the  person  who  makes  the  payment,  it  is  all  part 
of  one  transaction,  and  the  claim  is  not  extinguished,  but  pur- 
chased. During  the  argument  I  put  to  Mr.  Buma-Begg  the  ordi- 
nary case  of  a  surety.  When  a  surety  pays  a  creditor  he  has  the 
right  to  claim  from  him  cession  of  his  right  of  action  against 
the  debtor.  He  ought  strictly  to  obtain  that  cession  before  he 
pays.  But  the  creditor  may  say,  "  I  will  not  cede  the  debt  to 
you  until  you  pay  it."  And  the  law  provides  when  ceasion  is 
made  at  the  same  time  the  payment  is  not  regarded  as  extin- 
guishing the  claim,  but  as  purchasing  it.  Burge  says  this: 
"  But  if  on  or  before  making  the  payment  he,  the  surety,  requires 
the  cession,  and  consequently  the  payment  is  made  in  considera- 
tion of  such  cession,  in  this  case  the  creditor  is  considered  not  to 
have  received  payment  of  Uie  debt,  but  the  price  for  the  sale  to 
him  of  the  action."  And  he  quotes  the  Digest  (46,  1,  S6)  in  sup- 
port of  that  statement.  Looking  at  the  circumstances  of  this 
assignment,  it  is  quite  clear  that  the  transaction  was  intended 
to  be  one  single  transaction.  The  shipowners  were  daiming 
damages  measured  by  the  amount  of  freight  which  they  had  lost, 
and  the  plaintiffs  agreed  to  paj^^  that  on  condition  that  they  ceded 
their  claim  for  freight  to  them.  In  the  deed  itself  the  shipowners 
are  called  the  vendors  and  the  plaintiffs  the  vendees ;  and  although 
payment  of  half  the  amount  was  acknowledged,  I  have  no  doubt 
that  was  also  part  of  the  same  transaction  and  not  a  payment  to 
extinguish  the  debt.  That  being  so,  the  plaintiffs  are  entitled  to 
succeed,  and  judgment  must  be  entered  for  them  for  the  amount 
of  freight.  With  regard  to  the  costs  specially  claimed,  I  do  not 
think  the  plaintiffs  can  recover  them.  They  were  costs  incurred 
in  an  action  with  which  the  Government  had  really  nothing  to 
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do.  It  was  not  an  action  for  freight,  but  an  action  for  damages, 
ami  cast-s  were  incurred  by  the  piaintitfH  in  coming  up  to  en- 
deavOTir  to  settle  tlie  matter.  Judgment  will  accordingly  be 
given  for  the  plaintiffs  for  the  amount  of  freight  only. 

Smith,  J. :  I  am  of  the  same  opinion.    The  Chief  Justice 

has  stated  the  facts  so  fully  that  it  is  not  necessary  for  me  to 

recapitulate  them.     The  plaintiffs'  claim  in  this  action  is  in  the 

alternative.     They  allege  in  their  declaration,  in  the  first  place, 

ihat  as  receivers  of  this  cargo  they  were  sued  by  the  shipowners 

in  England,  and  that  they  compromised  that  action  by  payment 

of  the  amount  of  the  claim.    They  then  go  on  to  allege  that  they 

paid  that  money  as  agents  for  the  defendant,  and  not  for  their 

own  benefit.    Xow,  I  must  confass  that  I  do  not  quite  understand 

the  ori^ound  on  which  the  plaintiffs  really  intend  to  base  the  first 

claim.    K  they  acted  as  receivers  of  the  cargo,  then  they  must 

have  lxM*.n  sue<l  because  they  were  liable  under  the  terms  of  the 

charter-party,  as  incorporated  in  the  bills  of  lading,  and  were 

liable  to  the  shipowners  for  the  freight.     The  answer  to  that 

.•leems  to  be  that,  as  a  matter  of  fact,  they  were  not  sued  as 

receivers  of  the  cargo  at  alL     We  have  not  had  before  us  either 

the  writ  of  summons  or  any  pleadings  in  the  action  in  the  English 

court,  but  there  is  in  the  recital  of  the  deedof  cession  a  statement 

of  what  the  nature  of  the  action  wa.s,  and  that  recital  states 

clearly  that  the  action  was  brought  against  the  plaintiffs  by  the 

shipowners,  as  their  agents,  and  presumably  therefore  they  were 

sned  upon  the  ground  of  negligence  in  not  having  enforced  the 

shippers'  lien  over  these  goods.    That,  too,  is  borne  out  by  the 

evidence  of  Mr.  Forfar,  who  is  a  member  of  the  plaintiffs'  firm, 

and  therefore  it  seems  to  me,  as  a  matter  of  fact,  that  they  were 

Bot  sued  as  the  receivers  of  the  cargo,  but  as  the  agents  of  the 

shipowners. 

Again,  in  order  that  they  might  render  the  defendant  liable 
for  money  paid  by  them  as  agents,  they  must  prove  that  they 
paid  the  money  either  at  the  express  request  of  the  defendant,  or 
that  they  were  legally  compelled  to  pay  money  for  which  the 
defendant  was  liable.  It  is  admitted  that  there  was  no  express 
rwiuest  by  tlic  defendant  to  pay  this  freight  to  the  shipowners ; 


360     MITCHELL,  COTTS  A  CO.  v.  COMMR.  OF  RAILWAYS. 

but  on  the  contrary  the  defendant,  as  the  plaintiffs  knew,  was 
repudiating  any  liability  to  the  plaintiffs,  and  the  form  of  the 
action  shows  clearly  that  the  plaintiffs  were  not  instructed  to  pay 
any  moneys.  With  regard  to  the  first  part  of  their  claim  then, 
it  seems  to  me  that  the  plaintiffs  have  no  legal  ground.  The 
second  claim  in  the  declaration  is  based  upon  the  cession,  and  the 
answer  of  the  defendant  to  the  cession  is  twofold.  In  the  first 
place,  he  says  he  was  not  liable  for  this  freight,  and  therefore 
the  shipowners  could  never  have  had  any  claim  against  him 
which  they  could  cede  to  the  plaintiffs ;  and,  in  the  second  place, 
he  says  the  plaintiffs  had  no  right  of  action,  because  the  claim  for 
freight  was  extinguished  by  payment  at  the  time  of  the  cession. 
Now,  with  regard  to  the  question  as  to  whether  the  defendant 
was  liable  for  freight,  I  do  not  think  it  was  seriously  contested 
by  Mr.  Bums-Begg,  at  all  events  after  Mr.  Forfar  had  proved  the 
nationality  of  the  ship,  that  the  English  law  must  be  applied, 
and  that  the  rights  and  liabilities  of  the  parties  must  be  governed 
by  it  as  applied  to  the  contract  contained  in  the  bills  of  lading. 
The  law  of  the  flag,  priind  faoie,  is  that  which  the  parties  are 
presumed  to  have  intended  the  contract  to  be  governed  by,  unless 
there  are  other  circumstances  which  show  a  contrary  opinion.  As 
the  Chief  Justice  has  pointed  out,  the  conditions  of  the  charter- 
party  and  the  bills  of  lading  go  rather  to  support  the  presump- 
tion that  they  did  intend  to  contract  according  to  the  law  of  the 
flag,  that  is,  the  English  law,  and  therefore  I  think  that  is  the 
law  which  should  be  applied  in  considering  this  contract.  Now, 
it  is  said  for  the  defendant  that  he  was  not  liable  for  freight, 
because  he  was  not  the  assignee  of  the  contract  contained  in  the 
bills  of  lading ;  but  these  bills  of  lading  were  handed  to  Mitchell, 
Cotts  &  Co.  solely  for  the  purpose  of  obtaining  possession  of  the 
goods,  and  Whitworth  &  Co.  must  be  liable  for  freight  They 
acted,  as  pointed  out  by  the  Chief  Justice,  under  one  clause  of 
the  bills  of  lading,  and  they  must  accept  the  whole  of  this  con- 
tract contained  in  the  bills  of  lading.  The  case  of  Sewell  v. 
Btcrdick  turned  upon  the  question  as  to  whether  the  property  in 
goods  under  a  bill  of  lading  passed  to  the  defendant  in  the  cir- 
cumstances of  the  case.  That  was  a  case  where  the  bills  of  lading 
were  indorsed  in  blank,  and  were  handed  to  a  banker  as  security, 
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and  the  nhipowner  Aued  the  banker  for  freight  on  the  ground 
that  h&  was  liable  or  indorsee.  The  House  of  Lordn  held  in 
th&t  caf«e  that  it»  was  not  the  intention  of  the  parties  when  the 
bills  of  lading  were  deposited  with  the  banker  that  the  owner- 
ship o(  the  property  should  pass  to  the  banker,  and  therefore  the 
banker  was  not  liable  for  the  freight  as  an  indorsee  of  the  bills 
o!  lading.  That  case  does  not  seem  to  me  to  be  analogous  to  the 
present  case,  because  undoubtedly  Whit  worth  &fCo.,  when  they 
handed  the  bills  of  lading  to  the  defendant,  did  so  in  order  that 
the  property  might- pans  to  hina ;  and  if  the  property  did  pass  to 
the  defendant,  then,  un(]uestionabIy,.the  defendant  accepted  these 
bills  of  lading  with  the  obligation  to  pay  the  freight,  and  under 
the  circumstances  it  seems  to  me  to  be  clear  that  the  defendant 
is  primarily  liable  for  the  freight. 

Then  with  regard  to  the  point  as  to  whether  the  claim  can  be 
said  to  have  lapsed  because  there  has  been  payment  of  freight. 
On  reading  the  deed  of  assignment  it  seems  to  me  that  the  money 
was  paid  by  the  plaintiffs  not  as  freight  to  the  shipowners,  but 
as  purchase  money  for  this  right  of  action  against  the  defendant. 
That  is  the  construction  I  should  place  upon  it,  and  although  in 
the  declaration  there  is  an  allegation  that  they  paid  the  freight 
in  London,  it  seems  to  me  that  they  should  not  be  bound  by  that> 
when  the  circumstances  of  the  case  show  that  this  was  not  so. 
Whether  this  assignment  be  regulated  by  English  law  or  by 
Romau-Dutch  law,  it  appears  to  me  that  in  either  case  the 
plaintiffs  should  succeed.  I  agree  with  the  Chief  Justice  that 
although  the  deed  of  cession  was  made  in  London,  having  regard 
to  the  fact  that  it  was  the  ceasion  of  a  right  of  action  in  the 
Transvaal,  I  should  say  it  was  the  intention  of  the  parties  that 
the  liabilities  under  that  cession  should  be  regulated  by  the  law 
of  this  country,  and  under  that  law  it  seems  to  me  to  be  clear 
that  this  was  a  good  cession  of  a  right  of  action.  For  the  purposes 
of  the  cession  the  right  is  not  extinguished  by  payment.  It  has 
been  argued  that  under  the  English  law,  as  there  was  no  notice 
of  this  assignment,  it  would  not  be  good ;  but  I  do  not  think  that 
the  mere  fact  that  there  was  no  notice  would  render  the  assign- 
ment, if  it  was  an  absolute  aasignment — as  this  was — invalid. 
Notice  might  be  given  at  any  time  c^fter  the  aasignment,  and  this 
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would  perfect  the  rights  of  the  assignee.  The  only  eflfect  of  not 
giving  notice  is  that  rights  may  come  into  existence  which 
might  prejudice  the  assignee  when  be  came  to  enforce  his  rights. 
Under  these  circunistances  it  seems  to  me  that  under  the 
cession  of  the  shipowners'  rights  against  the  defendant,  whether 
tlie  English  or  the  Roman-Dutch  kw  is  to  be*applied,  there  must 
be  judgment  for  the  plaintiffs  for  the  amount  due  bj'  the  defend- 
ant to  the  shipowners  at  the  time  of  the  cession  and  costs.  I 
agree  that  the  rights  of  the  plaintiffs  are  limited  to  that.  They 
cannot  claim  damages  such  as  they  have  sought  to  prove  in  this 
case,  namely,  legal  expenses,  and  the  costs  of  the  action  in  London. 
These  casts  cannot  be  recovered  on  the  ground  upon  which  I  hold 
the  defendant  liable,  and  therefore  my  judgment  is  for  the  plain- 
tiffs for  £1876,  2s.  4d.  with  interest  from  the  1st  March. 

Cl'RLEWIs,  J. :  I  am  also  of  opinion  that  the  plaintiffs  should 
succeed  on  the  second  ground  of  action  urged  in  the  declaration. 
The  Railway  Department,  both  under  our  law  and  under  the  law 
of  tlw5  flag  of  the  ship,  which  is  the  English  law  in  this  case,  i.s 
clearly  liable  to  the  shipowners  on  the  bills  of  lading  ^nd  the 
charter-party.  The  Railway  Department  could  not  have  claimed 
delivery  of  this  cargo  unless  it  had  first  paid  the  freight,  and  it 
was  undoubtedly  entirely  owing  to  the  fact  that  the  plaintiffs 
were  both  the  agents  for  the  Railway  Department  and  the  agents 
of  the  ship  that  it  was  possible  for  the  department  to  obtain 
delivery  of  this  cargo  without  first  having  paid  the  freight 
The  shipowners  chose  not  to  sue  the  Railway  Department  for 
freight,  but  chose  to  sue  their  agents  for  having  parted  with  the 
cargo  before  having  received  payment  of  the  freight,  alleging 
tliat  as  they  were  their  agents  they  were  liable.  The  plaintiffs 
agreed  witli  the  shipowners  that  the  shipowners  should  cede  the 
right  of  action  they  had  against  tlie  Railway  Department,  and 
the  effect  of  that  cession  of  right  of  action  ought  to  be  decided 
upon  according  to  our  law ;  and  clearly,  according  to  our  law 
plaintiffs  step  into  the  shoes  of  the  shipowners 

It  seems  to  me  quite  a  fiction  to  say  ttiat  becaase  the  plain- 
tiffs had  paid  the  shipowners  what  they  were  liable  for  to  the 
shipowners,  in  not  having  obtained  payment  of  the  freight,  tliat 
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extiogoifibed  the  liability  of  the  Railway  Department.  It  seems 
to  me  that  the  action  and  the  cession  being  one  entire  trans- 
action, when  the  parties  agreed  that  the  shipowners  should  cede 
to  the  plaintiffs  their  right  of  action  and  the  plaintifls  should  pay 
the  ^pownera  the  amount  of  freight,  the  plaintifTs  thereby 
became  entitled  to  exactly  the  same  right  which  the  shipowners 
had  a^nat  the  Railway  Department.  As,  however,  they  suc- 
ceed only  on  this  ground,  it  is  clear  that  they  cannot  recover 
more  than  the  amount  which  the  shipowners  tfiemselves  would 
have  recovered.  Tliey  cannot  recover^  therefore,  costs  which 
they  were  put  to  in  the  action  of  the  shipowners  against  them. 

Plaintiff^'  Attorneys:  Macintfft^h  Jb  Kmne^iey ;  Defendant's 
Attorneys :  Findlay,  MaeRtJbert  A*  Nievifyer. 
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V.  MARSHALL. 

1905.    Jitne  J^,  14,  and  15.    Innes,  C.J.,  and  Smith  and 
CURLEWIS,  J.J. 

Min^  and  minerals, — Gold  mining.- — JioM  Metal fi  Imw, — Overfapjnng 
of  davBM, — JhdartUion  (frights. — Fire-day. — Iaiw  14  <>/*  1897, 
aw.  2. — B^dcUions  of  1892. — Lapsed  claims, — Ordiiiance  42  of 
1903,  me,  l.—Yolhtraadbesluif,  art,  1975,  of^th  Dpc^mber,  1898. 

daim  Hcenaes  under  the  Gold  Law  and  under  the  Base  Metals  Law 
were  held  by  different  personA  in  ref^>ect  of  the  same  ground. 
Held^  that  the  holder  of  the  gold  licenses  had  sufficient  interest  in 
the  matter  to  enable  him  to  sue  for  a  declaration  of  rights. 

Fire<;lay  is  a  mineral  aubstance  within  the  meaning  of  Law  14  of 
1897. 

Certain  elainw  under  Law  14  of  1897  overlapped  claims  in  respect  of 
which  licenses  were  held  under  the  Gold  Jjaw.  The  licenses  for 
the  base  metals  claims  were  allowed  to  lapse,  but  were  renewed 
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within  the  period  »peeified  in  Yolksraarlbesluit^  art.  1975,  of  the 
8th  December,  1898.  Udd,  that  Ordinance  42  of  1903,  sec  1, 
merely  referred  to  the  pegging  of  base  metals  claims  on  ground 
held  on  claim  license  under  the  Qold  Jaw,  and  did  not  affect 
renewals  of  base  metal  licenses  for  claims  already  pegged. 

Action  for  a  declaration  of  rightR  that  the  defendant  wan  not 
entitled  to  dig  for  fire-clay  on  ground  held  by  the  plaintiff»  in 
license  under  the  Gold  Law. 

The  material  facts,  which  were  not  disputed,  wei-e  sliortly  as 
follows :  The  plaintiff  company  was  the  holder  of  certain  gold 
claims  on  Government  proclaimed  ground,  and  the  defendant, 
who  was  the  holder  of  certain  base  metal  claims  which  overlapped 
certain  of  the  plaintiffs  claims,  had  allowed  his  licenses  to  expire, 
but  had  renewed  them  within  two  days  thereafter.  The  plain- 
tiff company  based  its  case  on  two  grounds:  (1)  That  (ire-clay 
was  not  a  mineral  substance  within  the  meaning  of  Law  14  of 
1897 ;  (2)  that  Ordinance  42  of  1903  prohibited  the  pegging  of 
))ase  metal  claims  on  ground  already  held  under  the  Gold  Law. 

Expert  evidence  was  led  on  both  sides. 

Lfimmrd,  K.C.  (with  him  Wanl),  for  the  plaintiff:  Fire-day 
IS  not  a  mineral  within  the  meaning  of  Law  14  of  1897.  All  the 
substances,  with  the  exception  of  coal,  mentioned  in  sec.  2  of  that 
I^w  are  admittedly  minerals,  and  tire-clay  is  not  mentione<l 
Fire-clay  is  merely  hardened  clay ;  it  has  not  a  definite  chemictil 
composition,  which  it  is  assential  that  all  minerals  must  possess. 
The  defendant  is  not  mining  for  any  mineral  in  this  substance, 
he  is  mining  for  the  composition  itself. 

[CuuLEWis,  J. :  Do  not  the  words  «/•*  ook  in  sec.  2  of  Jaw  14 
of  1897  show  that  the  legislature  intended  to  include  under  the 
category  of  minerals  other  substances  not  scientifically  known  as 
minerals,  but  commonly  known  as  such  ?] 

No ;  the  substances  to  be  included  under  minerals  are  specified 
after  the  words  abt  ook,  and  fire-clay  is  not  one.  If  the  legislature 
intended  to  give  the  wide  meaning  to  the  word  mineral,  the  word 
fMfstof  would  have  been  used. 

[Innes,  C.J. :  We  have  decided  that  ordinary  clay  is  not  a 
mineral.    It  is  difficult  to  see  at  what  point  we  are  to  differentiate 
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one  day  f i-oni  another — ordinaty  clay  from  fire-clay.  How  ai-e 
we  to  include  sand  and  granite  ?] 

That  is  80.  The  chief  constituent  in  all  clays  is  nilicate  of 
ainuiina,  and  the  leas  that  constituent  is  polluted  with  other 
substances  the  more  fire-resisting  it  is. 

[Innes,  C.J.:  Do  not  the  words  "for  the  exploitation  of 
which  no  other  lawful  provisions  exist "  in  Law  14  of  1897,  taken 
with  the  Regulations  of  1892,  lead  to  the  conclusion  that  the  legis- 
lature intended  fire-clay  to  come  within  the  provisions  of  Law  14 
of  1897  ?] 

I  submit  not  Tliis  statute  on  the  face  of  it  was  mode  to 
Bupplcuient  the  mining  law.  It  was  meant  to  be  a  mining  law, 
and  fire-clay  can  never  be  looked  upon  as  a  mining  substance. 

Witli  regard  to  tJie  renewal  of  the  licenses,  when  once"  the 
licenses  had  expired  any  right  to  those  claims  could  only  be  a 
newly  actfuired  right,  and  thus  Ordinance  42  of  1903  would 
apply.  ''Peg  out"  means  to  acquii*e  claims,  and  would  cover 
renewals.  The  moment  claims  ceased  to  be  the  property  of  tlie 
claimholders  they  had  to  be  reac<|uired.  Each  renewal  of  a 
license  is  a  new  title.  See  Gahutberg  v.  SclwUz,  RobertHliuw  avd 
Kdly  ([1903]  T.S.  737);  van  Ryn  GM  ilhie^  Estate,  Ltd,,  v. 
Jm7iM»  ([1904]  T.S.  982). 

[Innes,  C.J.:  Ordinance  42  of  1903,  sec.  1,  merely  says  that 
there  shall  be  no  pegging.] 

/.  de  ViUiers,  for  the  defendant :  The  plaintiff'  has  no  Ufcun 
fdaiuli.  It  must  allege  and  prove  that  the  defendant  is  infring- 
ing its  rights,  even  if  fire-clay  is  not  a  mineral.  Law  15  of  1898 
gives  the  plaintiff  certain  rights,  but  it  has  no  surface  rights. 
The  case  of  Donavan  v.  Tarfovtein  Estate  Co.  (2  Off  Rep.  298) 
was  merely  the  interpretation  of  tlie  word  mineral  as  used  in  a 
contract  In  Brick  awl  Potteries  Co,  v.  lieijisti^  r  of  Deeds  ([1 903] 
T.S.  473)  the  word  "mineral"  was  very  narwwly  construed  in  con- 
nection with  transfer  duty.  The  Court  is  not  bound  by  expert  evi- 
dence ;  the  meaning  of  the  word  as  used  in  the  Base  Metals  Law 
is  the  one  binding  on  the  Oourt.  By  the  addition  of  the  words 
"lor  the  exploitivtion  of  which,  &c.,"  tlie  legislature  clearly  in- 
tended that  such  substances,  for  which  no  provision  had  been 
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made,  sliould  fall  under  Law  14  of  1897.  There  i»  an  essential 
difference  between  fire-day  and  ordinary  day.  For  the  defiuitioii 
of  uiinei^al  and  metal,  see  MacSwinney'a  ne  Law  of'Mhies, 
Quarries  and  MineraU,  pp.  12  and  U;  cide  idHO  Vejdt  \\ 
GUI  (L.R.  7  Ch.  099);  Midland  Railway  Co.  v.  ifatuicliuHMfil 
Brick  and  Tile  Co.  (20  Ch.  Div.  S52) ;  Lard  Provost  uml  Mayis- 
tnites  of  Glasgow  v.  Farie  (13  App.  Cas.  657) ;  MidUi^id  Railway 
Co,  V.  Rtfbinson  O^  App.  Cas.  19).  The  question  as  to  a  title  to 
lapned  claims  is  settled  by  Voiksraadbeduit  of  the  8th  Dcoeitfber, 
1 898,  art.  1 749.  Tlie  holder  does  not  get  a  new  title.  Urdiuance 
42  of  1903  only  applies  to  a  new  pegging. 

Leomvnly  K.C.,  in  reply. 
Car.  adv.  vidt. 

Postea  (June  16) : — 

Innes,  C.J. :  It  is  common  x^ause  Uiat  plaintiff  is  the  holder 
of  certain  gold  daims  on  Qovernment  land,  and  tliat  defendant 
has  pegged,  or  rather  has  renewed  the  licenses  for,  certain  tire- 
clay  daims  under  the  Base  Metals  Law  (14  of  1897);  and  that 
some  of  these  latter  claims  overlap  the  plaintiff  company's  gold 
daims.  To  this  state  of  things  the  plaintiff  o^ects;  but  the 
point  is  taken  that  it  has  no  loeaa  standi.  It  is  argued  that  only 
certain  specific  rights  were  given  to  claimholders  under  the  Gold* 
Law,  and  uiftil  plaintiff  can  prov«  that  it  is  being  interfered  with 
in  the  enjoyment  or  exercise  of  such  rights,  it  has  no  power  to 
object.  I  do  not  think  that  position  can  be  maintained.  This  is  au 
action  for  a  declaration  of  righta  The  defendant  has  taken  ouft 
licenses  under  the  Base  Metals  Law,  and  claims  to  be  entitled  under 
them  to  prospect  and  mine  on  certain  daima  In  respect  of  those 
very  claims  the  plaintiff  company  holds  licenses  under  the  Gold 
Law,  and  I  think  that  fact  giv^  it  suffident  interest  in  the  ground 
in  question  to  entitle  it  to  ask  for  a  declaration  of  rights.  I  diall 
assume,  at  any  rate,  for  the  purposes  of  this  case,  that  tliat  is  sa 

Tiie  first  point  taken  by  the  pl&intiff  is  that  fire-day  is  not  a 
base  metal  or  mineral  within  the  meaning  of  Law  14  of  1897.  A 
further  point  is  thitt  the  defendant's  licenses  wei*e  wrongly  issued, 
and  that  he  has  no  right  to  prospect  or  mine  upon  the  daims  the 
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licenses  of  wfaicli  he  iias  renewed,     llie  question  whether  cky  is 
a  mineral  within  the  meaning  of  Law  14  of  1897  has  been  before 
tiie  ooarts  on  more  than  one  ocoasioiL      In  the  case  of  Brick 
aiid  Pdicries  Co,  v.  Retjvsinir  of  Mini  tiff  liiyhtH  this  Court 
had  to  consider  the  meaning  of  the  word  '*  mineral/'  and,  hav- 
ing regard  to  the  terms  of  the  statute,  we  held  that  ordinary 
clay  used  for  making  bricks  was  not  a  mineral     The   point 
whether  fire-day  was  a  mineral  came  before  the  High  Couit. 
The  Registrar  of  Mining  Rights  had  issued  licenses  originally  on 
tlie  basis  that  it  was ;  but  he  refused  to  renew  the  licen.scH.     Mr. 
Manshall  brought  him  into  Court  to  compel  him  to  do  so.     The 
Registrar  did  net  appear ;   but  evidence  was  led  for  the  applicant 
to  show  that  fire-clay  was  a  mineral,  and  the  Court  gave  judgment 
in  favour  of  that  contention.     In  the  pra^nt  case  we  have  had 
expert  evidence  and  argument  on   both  siden.     We  have  seen 
spedmens  of  the  fire-clay ;  and  it  is  now  for  us  to  say  whether  it 
is  a  mineral  substance  within  the  meaning  of  Law  14  of  1897. 
A.S  to  the  scientific  definition  of  the  word  *'  mineral,"  after  hearing 
a  great  deal  of  evidence  fi*una  experts  it  appears  to  nje  that  the 
word  may  be  used  in  at  least  two  senses.      First,  in  a  very  wide 
Hense  it  may  be  taken  to  mean  any  portion  of  the  earth  s  crust, 
not  being  animal  or  vegetable.      But  in  its  more  specific  sense  it 
uieau8  an  inorganic  substance  having  a  definite  chemical  compo- 
sition and  possessing  characteristics. not  easy  to  define.     Speaking 
generally,  it  has  a  crystallisation  of  its  own  and  a  certain  degree 
of  hardness  and  specific  gravity.    It  is  clear  that  absolutely  puit$ 
clay  is  a  mineral  even  in  the  narrow  sense.      It  is  called  kaolin, 
but,  scientifically  speaking,  it  is  hydrosilicate  of  alumina.     When 
mixed  with  a  proportion  of  basic  metals  it  becomes  a  compound, 
and  wiien  hard  and  compressed  it  is  called  a  rock.      If  the  pro- 
portion of  basic  metals  mixe<l  with  the  pure  kaolin  is  compara- 
tively small  then  the  substance  is  called  fire-clay ;  and,  not  being 
eanily  fusible,  it  is  used  for  purposes  for  which  great  heat-i-esist- 
ing  properties  are  required.   If,  on  tlie  other  hand,  the  proportion 
of  basic  metals  is  large,  then  the  compound  is  comparatively 
easily  fusible  and  is  used  as  oi-dinary  clay  for  making  bricks  for 
building  pui-poses  and  suchlike. 

Applying  those  definitions,  it  seems  to  me  that  though  tii-e- 
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clay  luijfht  not  fall  within  the  Darrow  meaning  of  tlie  word 
*'  mineral/'  it  would  certainly  be  included  in  the  wider  definition 
of  that  term.  It  is  hardly  likely,  however,  that  the  legislature 
had  in  mind  the  actual  scientific  definition  of  ''  mineral."  They 
may  liave  taken  the  wider  rather  than  the  narrower  view  of  the 
meaning  of  the  word ;  but  what  we  have  to  decide  is  tlie  mean- 
ing of  the  woixls  '*  mineral  subHtance  "  as  used  in  sec.  2  of  Law  14 
of  1897.  That  section  seems  to  be  divided  into  three  parts.  It 
reads  as  follows :  "  This  law  shall  apply  to  iron,  lead,  copper,  tin, 
zinc,  cobalt,  nickel,  arsenic,  manganese,  antimony,  Insumtli  and 
sulphur,  whether  native  or  in  ore."  Now  every  one  of  these 
substances  is  not  only  a  mineral  in  the  narrow  sense,  but  a  metal, 
with  the  exception  of  two  which  are  metalloids,  and  to  the 
ordinaiy  lay  mind  indistinguishable.  It  then  proceeds,  *'as  well 
us  coal,  graphite  and  other  mineral  substances  for  the  exploita- 
tion of  which  no  other  lawful  provisions  exist."  That  is  the 
second  part.  The  third  provision  is,  "  Silver  ore  and  cinnabar 
shall  come  under  the  provisions  of  this  law."  The  second  portion 
of  the  section  has  a  direct  bearing  upon  the  question  to  be  decided 
in  this  case.  It  appears  to  me  that  the  words  "  for  the  exploita- 
tion of  which  no  other  lawful  provisions  exist "  are  very  import- 
ant. The  Volksraad  must  have  had  some  object  in  inserting 
them,  and  to  my  mind  they  refer  to  provisions  which  had  been 
previously  made  for  the  exploitation  of  ordinary  clay  and  stone 
used  for  building  and  other  like  purposeis.  The  words  in  sec  2 
were  taken  over  from  the  Base  Metals  Law  of  1895.  That  statute 
was  passed  only  three  years  after  the  Volksraad  had  by  a  Besluit 
ratified  a  resolution  of  the  Government  regulating  the  exploi- 
tation of  oi*dinary  stone  aiid  clay;  and  it  appears  to  nie  that 
this  provision  referred  to  the  existence  of  the  regulations  of 
1892.  Mr.  Leonaixl  very  ingeniously  argued  that  it  might 
IMjssiblj'  refer  to  the  machinery  provided  by  the  Gold  Law  for 
including  within  the  scope  of  that  Law  substances  other  than 
gold,  if  the  President  so  determined — such  as,  for  instance, 
certain  precious  stones.  But  I  do  not  think  that  is  what  the 
Volksraad  had  in  mind,  because  it  was  not  considering  regula- 
tions ftr  mining  precious  stones  and  precious  metals.  This  woh 
a  Law  dealing  with  base  metals,  and  in  my  opinion  the  words  to 


NEW  BLtJE  SKY  G.  M.  CO.,  L'fD.,  v.  MARSHALL.        3Cd 

which  I  have  referred  were  inserted  because  there  wei'o  in 
existence  at  that  time  lawful  provisions  for  the  exploitation  of 
ordinary  stone  and  clay,  and  it  was  intended  to  exclude  those 
substances  from  the  operation  of  the  Law.  If  they  considered  it 
necessary  to  insert  those  words  in  order  to  prevent  ordinary  clay 
and  stone  falling  within  the  definition  of  mineral  substances  in 
the  statute,  it  is  quite  clear  tliat  the  Volksraad  used  the  word 
"  mineral  **  in  a  much  wider  sense  than  the  narrow  one  to  which 
I  have  referred.  During  the  argument  I  confess  that  I  felt  some 
difficulty  in  drawing  the  line  between  one  clay  or  rock  and 
another.  It  was  iknpossible  to  hold  that  the  Volksraad  intended 
tliat  ordinary  clay  and  stone  should  be  considered  base  metals ; 
and  it  was  not  clear  that  they  meant  to  diftei*eutiate  between  one 
kind  of  clay  or  rock  and  another  kind.  But  the  existence  of  the 
earlier  regulations  shows  that  they  did  intend  to  do  so.  Those 
regdations  dealt  with  clay  such  as  is  oi*dinarily  used  for  bricks, 
and  stone  such  as  is  ordinarily  used  for  building.  They  were  to 
be  exploited  under  the  special  iiiles  passed  for  that  purpose  in 
1892.  But  other  species  of  clay  or  rock  not  falling  under  those 
regalatious  would  reijuire  to  be  otherwise  dealt  with ;  and  they 
wei-e  pi-esumably  intended  to  be  covered  by  the  words,  "  mineral 
snbstanceR  for  the  exploitation  of  whicli  no  other  lawful  pro- 
visions exist"  Fire-clay  is  a  substance  which  does  not  fall  within 
the  regulations  of  1892,  and  may  well  have  been  intended  to  be 
included  under  the  Base  Metals  Law  of  1897. 

It  does  not  follow  that  every  portion  of  the  earth  s  crust 
would  come  under  the  provisions  of  that  Law.  In  considering 
the  point  we  must  have  regard  to  the  scope  of  the  statute.  It  is 
a  mining  law,  intended  to  deal  with  substances  of  considerable 
value,  because  one  of  its  provisions  imposes  a  duty  in  favour  of 
the  State  of  1  per  cent.  That  is  a  fairly  high  duty,  and  could 
only  be  properly  borne  by  valuable  substances.  If  one  looks  at 
the  Gold  Law  one  tinds  thatj  in  respect  of  gold  mined  on  a  myn- 
pwht,  the  duty  contemplated  is  2J  per  cent. ;  the  duty  under  the 
Bwe  Metals  Law  is  two-fifths  of  that.  Such  a  liigli  duty  could 
only  liave  been  imposed  in  regard  to  articles  of  considerable 
value.  Fire-clay  undoubtedly  is  a  valuable  substance.  It  is 
worth  ten  times  as  much  as  oi-dinary  clay.     Cousidenng  this 

T.p.     05—14 
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question,  therefore,  in  the  light  of  all  the  evidence,  of  the 
language  of  Law  14  of  1897,  and  of  the  regulations  of  1892,  it 
seems  to  me  that  fire-clay  is  a  mineral  substance  such  as  was  in- 
tended to  be  exploited  under  the  Base  Metals  Law. 

That  disposes  of  the  first  objection.  The  second  objection 
applies  only  to  fifteen  of  the  claim&  It  is  said  that  these  claims 
cannot  be  rightly  held  by  the  defendant  because  of  the  provisions 
of  Ordinance  42  of  1903.  The  licenses  for  those  claims  expired 
on  13th  February,  1904,  and  application  was  only  made  to  renew 
them  on  15th  February,  1904 — two  days  after  they  had  expired- 
It  is  contended  that  that  application  ought  not  to  have  been 
granted  in  view  of  the  terms  of  the  statute  to  which  I  have  re- 
ferred. Now  that  Ordinance  provides  tliat'it  shall  not  be  lawful 
for  any  person  to  peg  out  a  claim  on  any  ground  held  on  license 
under  the  Gold  Law.  But  the  position  of  the  license-holder 
whose  license  expired  on  13th  February,  1904,  was  this:  that  in 
terms  of  the  Volksraadbesluit  of  8th  December,  1898,  he  had  the 
right  to  demand  renewal  at  any  time  within  three  months  from 
the  day  when  the  licenses  had  been  allowed  to  lapse.  That  Be- 
sluit  has  never  been  repealed.  It  is  still  law,  and  has  not  been 
abrogated  by  Ordinance  42  of  1903,  which  deals  only  with 
pegging  claims  in  the  future.  The  answer  of  the  defendant  to 
the  point  under  consideration  is  that  he  pegged  out  no  claims, 
but  simply  renewed  licenses  which  were  already  in  existence — by 
virtue  of  the  right  given  him  by' Volksraadbesluit  of  the  8th  De- 
cember, 1898.  I  think  that  is  a  sound  contention,  and  one  which 
the  C!ourt  must  uphold.  The  object  of  Ordinance  42  of  1903  was 
simply  to  provide  that  no  new  gi'ound  should  be  pegged  for  base 
metals  after  the  date  of  that  Ordinance,  if  the  ground  had  already 
been  pegged  for  gold  or  precious  stones  under  Law  15  of  1898. 
I  think  the  second  objection  also  fails,  and  the  judgment  of  the 
Court  must  be  for  the  defendant  with  costs. 

Smith,  J.:  I  am  of  the  same  opinion  as  the  Chief  Justice. 
I  should  like  to  say  that,  having  decided  the  application  which  was 
heard  in  the  High  Court,  in  which  the  present  defendant  was 
applicant  and  the  Registrar  of  Mining  Rights  was  the  respondent, 
I  do  not  feel  in  any  way  bound  by  the  judgment  I  gave  in  that 
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case.  I  Iiavc  not  allowed  it  to  weigh  with  uie  in  the  conclusion 
I  have  arrived  at  in  this  case ;  for  in  the  previous  case  tlie  evi- 
dence was  all  on.  one  side.  The  application  was  to  compel  the 
Registrar  of  Mining  Rights  to  renew  certain  licenses  which  the 
applicant  had  held,  and  which  the  Registrar  had  declined  to 
'  renew.    The  evidence  before  ine  was  entirely  on  one  side.    There 

were  affidavits  tiled  on  behalf  of  the  applicant  to  show  that  fire- 
clay was  a  different  substance  from  ordinary  clay,  and  that  it 
was  a  mineral  substance  within  the  meaning  of  Law  14  of  1897. 
The  Registrar  of  Mining  Rights  did  not  controvert  the  facts 
alleged,  but  he  based  his  refusal  to  renew  the  licenses  entirely 
upon  the  contention  that  as  the  Supreme  Ck>urt  had  decided  tliat 
clay  was  not  a  mineral  substance  within  the  meaning  of  the  Base 
Metals  Law,  and  as  fire-clay  was  a  species  of  clay,  therefore  it 
was  not  a  mineral  /substance  within  the  meaning  of  the  Law. 
Now  in  the  case  before  this  Court  we  have  had  evidence  on  both 
sides,  and,  speaking  for  myself,  I  do  not  think  it  has  materially 
astiisted  me  in  coming,  to  the  conclusion  at  which  I  have  arrived, 
because  I  do  not  think  that  the  evidence  of  experts,  which  is 
4^  contradictory  in  its  nature,  .as  to  whether  in  the  strict  scientific 

sense  of  the  term  tire-clay  is  a  mineral  substance  or  not,  really 
helps  us  to  solve  the  question  we  have  to  decide  to-day.     It  is 
[  not  a  question  whether  a  professor  of  mineralogy  would  include 

tire-clay  within  the  course  of  his  lectures,  as  Dr.  Molengraaf  said 
he  would  not.     The  question  is,  What  was  the  intention  of  the 
le^rislature  when  they  passed  Law  14  of  1897  in  respect  to  the 
I  exploitation  of  mineral  substances  ?     Now  I  cannot  think  for  a 

I  nioinent  that  the  Volksraad  took  into  consideration  at  that  time 

the  strict  scientific  definition  which  we  have  had,  naniely,  that  a 
mineral  substance  must  have  a  definite  chemical  composition,  &c. 
Itseems  to  me  much  more  likely  that,  considering  the  object  of  the 
Law,  they  had  rather  in  mind  the  old  division  of  the  world  into 
1  aniinal,  mineral  and  vegetable,  and  deliberately  intended  a  wide 

uieaning  to  be  given  to  the  term  "mineral  substances."    That 
,  that  is  80  I  think  is  rendered  clear  when  we  have  regard  to  the 

I  fact  that  Regulations  had  previously  been  passed,  I  think  in  1892, 

I  regulating  the  exploitation  of  limestone,  of  ordinary  stone  for  build- 

'  iiJg  purposes,  and  all  materials  for  making  bricks,  such  as  clay  and, 
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perliapH,  alflo  Hand.  Tlie  legiMlature  coiuddei'ed  it  necessary  to 
exclude  from  the  operation  of  this  Base  Metals  Law  Kubstanocs 
Huch  as  stone,  limestone  and  ordinary  clay,  and  it  seems  to  uic 
that  they  considered  tliat  such  substances  as  these  would  be  com- 
prised in  the  term  ''mineral  substances"  if  they  were  not  ex- 
pressly excluded.  It  seems  to  me,  therefore,  that  they  meant  to 
give  a  very  wide  signification  to  the  term  *'  mineral  substances." 
If  we  look  at  the  scope  of  the  Law  it  seems  to  me  that  this  view 
is  strengthened.  Tliey  were  making  pi-ovision  for  exploiting  tiie 
resources  of  the  country,  not  only  in  regai-d  to  metals,  but  also  to 
the  mineral  substances  known  at  the  time  and  those  which  might 
be  discovered  in  the  future.  Tliey  did  not,  therefore,  attempt 
any  definition  of  the  term  "mineral  substances."  It  is  natural 
to  suppose  that  they  would  intend  a  wide  meaning  to  be  given 
to  the  term.  With  regard  to  fire-clay  itself,  it  is  admitted  by 
both  parties  that  clay  in  its  purest  form,  that  is,  kaolin,  is  a 
mineral  substance.  It  is  admitted  also  that  ordinary  clay  is  ex- 
cluded from  the  provision  of  this  Law.  The  difficulty  in  the  case 
is  to  know  exactly  where  the  Court  should  draw  the  line  between 
clay  which  is  suitable  for  brickmaking  purposes,  and  clay  which 
is  a  mineral  and  would  fall  under  the  Base  Metals  Law.  Mr. 
Lei/iianl  argues  that  no  such  line  can  be  drawn,  and  says  that  if 
a  man,  having  a  brickmaker's  license,  struck  a  vein  or  patch  of 
clay  that  was  suitable  for  making  fire-clay,  he  would  be  entitled 
to  work  it  under  his  brickmaker's  license.  The  point  was  put  to 
him,  I  think,  by  the  Chief  Justice,  what  would  happen  in  the 
case  of  a  man  who  struck  kaolin,  which  admittedly  is  a  mineral 
substance.  I  do  not  know  whether  Mr.  Layiiaixl  quite  went  the 
length  of  saying  that  kaolin  could  be  worked  under  a  brick- 
maker  s  license ;  but  it  seems  to  me  that  it  must  be  a  question  of 
fact  in  each  cose  as  to  whether  the  clay  that  the  man  finds,  and 
exploits,  is  ordinarily  used  for  the  making  of  bricks,  or  whether 
it  has  a  greater  value  and  would  not  ordinarily  be  used  for  the 
making  of  bricks,  but  would  rather  be  used  for  such  manufac- 
tures as  fire-clay  is  used  for.  Now  in  the  present  case  the 
evidence  that  we  have  is  that  this  particular  fire*clay  is  of 
considerable  value — that  it  is  equal  to,  and  the  owner  says  is 
superior  to,  the  well-known  bed  of  fire-clay  at  Stourbridge.    If 
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BO,  no  one  woald  think  of  using  clay  of  that  value  for  the  pur- 
pone  of  making  bricks,  but  would  devote  it  to  making  articles  of 
greater  value,  e.g.  crucibles  for  Ruiclting  precious  metals  or  fire- 
bricks or  pipes  which  are  required  to  stand  a  very  great  degree 
of  heat. 

On  the  question  of  fact  it  seems  to  me  the  clay  in  this  case  is 
not  clay  which  would  be  worked  under  a  brickmaker's  license, 
but  that  it  is  clay  which  falls  under  the  Base  Metals  Law,  and  for 
that  reason  I  think  judgment  must  be  for  the  defendant.  I  agree 
with  the  opinion  that  the  Chief  Justice  has  expressed,  that 
in  this  case  none  of  these  licenses  are  affected  by  Ordinance  42  of 
190«S.  If  the  legislature  had  intended  that  liceases  which  had 
lapsed,  but  which  the  holder  had  the  right  to  renew  within  the 
time  fixed  by  the  law,  should  fall  under  that  Law,  they  would  un- 
doubtedly have  used  different  language  to  that  which  they  did. 
I  agree  with  the  Chief  Justice  that  the  plaintiff  has  sufficient 
lociLs  standi  to  maintain  this  action. 

Curlewls,  J.,  concurred. 

Plaintiff's  Attorneys :    Macintosh  <(•  Kenn-rrley  ;  Defendant's 
Attorneys :  Roiix  &  Jacobsz. 
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NEDERLANDSCHE  ZUID  AFRIKAANSCHE 
SPOORWEG  MAATSCHAPPIJ  v.  THE 
DOUGLAS  COLLIERY,  LTD.,  AND  CEN- 
TRAL SOUTH  AFRICAN  RAILWAYS. 

1905.    June  14,  23.    Innes,  C.J.,  and  Wessels  and  Smith,  J.J. 

Orchra  in  .Council, — InterpretcUum. —  Validity, — Legislation  for  ituH- 
ridnal, — ConfiMotion  of  private  propf^ty, — Compensation, — Order 
in  Council  of  the  15th  September,  1902.— O/rf^w-  in  Council  of  tlui 
10th  August,  1903. 

In  terms  of  an  Order  in  Council  dated  the  15th  September,  1902,  "the 
railway  known  as  the  Netherlands  South  African  Railway  and  all 
property  in  and  all  rights  in  and  over  the  same  shall  be  and  shall 
be  deemed  to  have  been  as  and  fi*om  the  1st  day  of  September, 
1902,  transferred  to  and  ve^^ted  in  the  Governor  of  the  Transvaal 
on  behalf  of  His  Majesty."  The  expression  "  railway  "  is  defined 
in  the  Order  as  including  "all  lines  of  railway  and  all  lands 
stations,  buildings,  locomotive  engines,  rolling  stock,  machinery,  and 
plant,  and  all  other  property  of  whatsoever  description  or  nature 
appertaining  to  or  used  in  connection  with  a  railway."  By  an 
Order  dated  the  10th  August-,  1903,  it  is  provided  as  follows: 
"(I)  All  property  of  the  Netherlands  South  African  Railway 
Company  in  the  Transvaal  of  whatsoever  nature  and  all  rights 
and  interests  in  and  over  the  same  shall  as  and  from  the  commence- 
ment of  this  Order  be  transferred  to  and  vested  in  the  Governor  of 
the  Transvaal  on  behalf  of  His  Majesty.  (2)  This  Order  shall  1)6 
read  and  construed  as  one  with  the  Order  of  His  Majesty  in 
Council  of  the  15th  September,  1902."  The  railway  company  had 
in  the  years  1895-96  advanced  to  a  colliery  company  certain  sums 
of  money  in  respect  of  which  a  notarial  bond  was  executed,  which 
was  still  in  force.  The  colliery  company  were  also  indebted  to  the 
railway  company  in  an  amount  for  railage  of  goods.  I/eld^.  that 
such  debts  were  covered  by  the  two  Orders,  which  must  be  read 
together. 

Held,  further,  that  the  Orders  had  the  force  of  law  even  though  they 
dealt  merely  with  one  individual  and  one  set  of  assets,  and  were 
not  general  in  their  application. 

Held,  further,  that  as  the  Orders  were  intended  to  be  and  were  laws, 
the  Court  had  no  power  to  question  their  validity  on  the  ground 
that  they  involved  a  confiscation  of  private  property  without  corw- 
pensation, 
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The  plaintiff  company  claimed  an  against  the  first  defendants 
(a)  payment  of  the  sum  of  £4274, 19s.  2d.  with  interest  at  5^  per 
cent  from  the  12th  March,  1900;  (6)  payment  of  the  sum  of 
£1600, 10a  Id.  with  interest  a  tempore  inorae ;  and  as  against  the 
Becond  defendants  a  declaration  that  they  were  not  entitled  to  the 
debts  0¥ring  to  the  plaintiffs  by  the  first  defendants,  and  that  they 
could  not  sue  for  the  same. 

The  facts  as  alleged  by  the  plaintiffs  were  as  follows : — 
During  the  years  1895-96  the  plaintiffs  advanced  to  the  first 
defendatits,  at  their  request,  various  sums  of  money,  which  the 
first  defendants  undertook  to  repay  in  seven  equal  yearly  in- 
Htalments  reckoned  from  the  date  of  the  advances  with  interest 
payable  annually  at  5^  per  cent.  On  the  12th  March,  1900,  the 
first  defendants  were  indebted  to  the  plaintiffs  in  the  sum  of 
£4917,  16s.  lOd.,  being  the  balance  due  on  the  moneys  so  ad- 
vanced, and  passed  a  general  mortgage  bond  for  the  said  amount 
in-favour  of  .the  plaintiffs.  On  the  1st  April,  1900,  the  first  de- 
fendants paid  to  the  plaintiffs  an  amount  of  £642,  17s.  2d.  in 
reduction  of  the  capital,  but  thereafter  failed  and  neglected  to 
pay  any  further  instalments.  The  first  defendants  are  also  in- 
debted to  the  plaintiffs  in  the  sum  of  £1600,  10s.  Id.  for  railage 
of  goods  conveyed  on  the  plaintiffs'  railway  at  the  request  of  the 
first  defendants  during  1900.  The  second  defendants  also  sued 
the  first  defendants  for  the  amounts  above  mentioned,  and  claimed 
to  be  entitled  to  recover  the  debts  owing  by  the  first  defendants 
to  the  plaintiffs;  and  on  the  23i*d  February,  1905,  the  Court 
ordered  the  action  brought  by  the  second  defendants  to  be  stayed, 
and  ordered  that  the  second  defendants  should  be  joined  as  co- 
defendants  in  the  action  instituted  by  the  plaintiflTs  against  the 
first  defendants.  Tlie  plaintiffs  alleged  that  the  second  defendants 
were  not  entitled  to  the  said  debts  owing  by  the  first  defendants  to 
the  plaintiffs. 

The  first  defendants  admitted  their  liability  in  respect  of  the 
amounts  claimed,  and  stated  their  willingness  to  pay  such  amount 
to  either  the- plaintiflTs  or  the  second  defendants  according  to  the 
decision  of  the  Court 

The  second  defendants  admitted  the  facts,  but  denied  that  the 
first  defendants  were  indebted  to  the  plaintiflTs  in  the  amounts 
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claimed,  and  said  that  the  first  defendants  were  indebted  to  them 
in  respect  of  those  sums.  The  second  defendants  farther  alleged 
that  by  Order  in  Council  of  the  lOth  August,  1903,  all  the  pro- 
perty of  the  plaintiffs  and  all  rights  and  interests  in  and  over 
the  same  were  from  the  commencement  of  such  Order  transferred 
to  and  vested  in  the  Government  of  the  Transvaal  on  behalf  of 
his  Majesty — the  said  Order  to  come  into  operation  on  a  day  to 
be  notified  by  Proclamation  published  in  the  High  Commissioner's 
Gazette.  That  by  Proclamation  14  of  1903,  published  in  the 
High  Commissioner's  Gazette,  it  was  notified  that  the  said  Order 
in  Council  should  come  into  operation  on  the  18th  September, 
1903.  That  on  the  19th  December,  1904,  the  debt  formerly  due 
by  the  first  defendants  to  the  plaintiffs  was  ceded  to  the  second 
defendants  by  the  Governor  of  the  Transvaal  acting  on  behalf  of 
his  Majesty. 

In  the  replication  to  the  plea  of  the  second  defendants  the 
plaintiffs  admitted  the  Order  in  Council  of  the  10th  August, 
1903,  and  the  publication  thereof,  but  said  that  the  Order  was 
ultra  vire8  the  prerogative  of  the  Crown,  and  was  illegal  and 
void  and  had  not  the  force  of  law  as  being  a  confiscation  of 
private  property  for  the  benefit  of  the  Crown  without  compen- 
sation. 

At  the  first  hearing  the  plaintiffs  closed  their  case  without 
calling  evidence,  whereupon  the  second  defendants  applied  for 
absolution  from  the  instance.  Tliis  was  refused.  The  Court 
postponed  the  hearing  to  enable  evidence  to  be  led,  and  gave  the 
second  defendants  leave  to  amend  their  plea. 

Postm  (June  23)  :— 

The  second  defendants  filed  an  alternative  plea  alleging  that 
the  plaintiffs  had  acted  as  belligerents  during  the  late  war,  and 
that  these  debts  and  other  aasets  were  accordingly  taken  pos- 
session of  by  the  British  Government,  and  vested  by  the  latter 
in  the  Governor  of  the  Transvaal. 

A  member  of  the  late  Concessions  Commission  appointed  by 
the  Imperial  Government  was  called  by  the  second  defendants, 
and  testified  that  the  concession  granted  to  the  plaintiff  company 
was  inquired  into  by  the  Commission,  and  that  a  report  was 
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isBued.  It  was  sought  to  put  in  a  copy  of  this  report  througli 
this  witness,  but  counsel  for  the  plaintiffs  objected,  and  the 
Court  sustained  the  objection* 

Further  evidence  was  adduced  as  to  the  taking  over  of  the 
railways  by  the  military  authorities  as  the  various  areas  through 
which  such  railways  ran  were  occupied  by  the  British. 

Oregoratffski  (with  him  Es^den  and  8mut8\  for  the  plaintifis: 
The  notarial  bond  was  for  moneys  lent  by  the  plaintiffs  to  the 
first  defendants,  and  had  nothing  to  do  with  the  railway.  There 
is  no  evidence  that  the  plaintiffs  acted  as  belligerents  during  the 
late  war ;  even  if  the  plaintiffs  did  so  act  the  British  Qovemment 
were  not  justified. in  depriving  them  of  their  assets.  Assuming 
that  the  British  Qovemment  were  justified  in  doing  so  as  re- 
gards tangible  assets,  it  could  not  possibly  apply  to  incorporeal 
rights  unless  there  was  something  to  show  that  the  British  Qov- 
emment extended  its  occupatio  to  these  particular  incorporeal 
rights    Under  the  Order  in  Council  of  the  15th  September, 

1902,  merely  the  railways  were  vested  in  the  Qovemor,  and  in 
that  Order  the  term  "  railways  "  is  defined,  and  these  claims  are 
not  included — the  profits  and  investments  of  the  company  are 
not  referred  to.    In  the  Order  in  Council  of  the  10th  August, 

1903,  mention  is  made  for  the  first  time  of  all  the  property  of 
the  company;  and  if  the  intention  had  originally  been  to  con- 
fiscate these  claims  the  first  Order  would  have  been  differently 
worded.  The  company's  bank  balance  has  never  been  taken 
over. 

[Inkes,  C.J.:  What  is  the  meaning  of  the  words  "all  the 
property  of  the  Netherlands  South  African  Railway  of  whatso- 
ever nature  and  all  rights  and  interests  '*  ?  ] 

Those  words  must  be  read  restrictively,  and  they  refer  only 
to  such  property  as  had  been  taken  possession  of  at  that  time. 
Intangible  things  cannot  be  confiscated  except  by  some  formal  act. 

The  Order  in  Council  is  invalid.  The  King  under  the  guise 
of  legislation  cannot  perform  a  judicial  act  such  as  a  confiscation 
of  private  property.  The  King  has  no  judicial  powers;  see 
Brooms  Constitationdl  Law,  pp.  146, 147.  The  Order  in  Coun- 
cil is  not  a  statute,  but  a  judicial  order,  and  the  Crown  cannot. 
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be  a  judge  in  a  matter  between  itself  and  an  individual  subject. 
The  case  of  KieUey  v.  Carson  (4  Moo.  P.C.C.  63)  shows  that  the 
power  of  the  Crown  is  limited,  and  that  doctrine  was  also  laid 
down  in  Campbell  v.  HaU  (Broom's  Constitutional  Law,  p.  58), 
where  a  decision  was  given  against  an  Order  in  Council. 

[Innes,  C.J. :  The  Crown  had  before  the  issue  of  that  Order  in 
Council  parted  with  certain  rights,  and  Lord  Mansfield  laid  it 
down  that  the  Crown,  having  parted  with  thase  rights  to  the 
local  legislature,  could  not  itself  exercise  them;  but  no  such 
question  arises  here.] 

That  is  so ;  but  the  Crown  cannot  legislate  in  conflict  with 
the  fundamental  principles  of  the  British  constitution,  and  the 
Court  has  the  power  to  investigate  whether  a/  so-called  law  is 
strictly  speaking  a  law  or  not.  The  mere  fact  that  the. Order  in 
Council  was  in  the  form  of  a  law  does  not  make  it  a  law.  The 
Order  was  not  a  law,  as  it  was  not  general  in  its  application,  but 
applied  simply  to  one  individual :  it  was  a  judicial  decree. 

In  SigeaxCs  case  (1*3  S.C.  504)  a  Proclamation  which  exceeded 
the  delegated  authority  possessed  by  the  Governor  of  the  Cape 
Colony  was  declared  illegal ;  vide  also  the  case  of  PhiUips  v. 
Eyre  (40  L.J.  Com.  Law,  28).  In  Wolff  v.  Oxlidm  (6  Mau.  & 
Sel.  92)  the  English  courts  refused  to  recognise  a  foreign  law 
which  was  contrary  to  justice  and  against  the  accepted  principles 
of  international  law.  Legislation  for  one  particular  individual 
is  practically  unknown,  more  especially  when  confiscation  of 
private  property  without  compensation  is  involved.  Such  legis- 
lation is  not  law  and  is  invalid.  Only  the  absolute  sovereign 
can  deal  with  individual  cases.  Such  legislation  is  in  conflict 
with  fundamental  principles ;  vide  Broom's  Cmistitutional  Law, 
pp.  228  et  seq, 

[Innes,  C.J. :  The  Order  in  Council  merely  declares  that  the 
property  shall  be  vested  in  the  Government ;  there  is  nothing  to 
show  that  no  compensation  was  to  be  paid.  There  may  have 
been  some  arrangement  about  payment.] 

Money  has  not  been  paid  by  the  British  Government  to  the 
company,  but  it  has  merely  purchased  .certain  shares  from  the 
shareholders.  That  is  not  compensation  to  the  company.  As' 
regards  legislation  for  the  colonies  the  power  of  the  Imperial 
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f  Parliament  is  unrastricted,  but  that  of  the  Crown  is  restricted  ; 

I  flee  Eitfd  India  Cfymjxiny  v.  Sandys  (Broom's  Constitutional 

\  L(iii\  p.  239). 

LeoiuiiyJ,  K,C,  (with  liira  Balfour),  for  the  first  defendants, 
{  and  Ward  (with  him  MoAce  and  Buims-Begg),  for  the  second 

defendants,  not  called  upon. 

!  Inxes,  C.J. :  It  is  unnecessary  to  hear  Mr.  Ward  ;  not  because 

i  the  matter  is  not  both  interestincr  and  important,  but  because, 

[  after  giving  full  consideration  to   the   able   argument  of   Mr. 

^  Gregorowski,  we  are  convinced  that  we  are  precluded  by  law 

I  fiom  giving  the  plaintiffs  the  relief  they  seek  in  this  action.     It 

1  is  clear  the  debts  sued  for  were  originally  due  to  the  plaintiff 

I  company;  the  question  is  whether  they  were  taken  away  from 

/  the  company  and  vested  in  the  Government  of  the  Transvaal. 

If  so,  it  is  common  cause  that  they  were  afterwards  vested  in 
the  Central  South  African  Railways.  The' matter  depends  en- 
tirely upon  the  scope  and  effect  of  two  Orders  in  Council.  We 
might  have  given  a  decision  upon  those  Orders  when  this  matter 
came  before  the  Court  last ;  but  we  considered  that  the  case  was 
not  one  in  which  we  should  grant  absolution,  because  that  would 
leave  the  debtors  in  exactly  the  same  position  of  uncertainty  as 
^  before.    We  therefore  refused  absolution ;  the  result  is  Mr.  Waixl 

has  placed  certain  evidence  before  the  Court  which  throws  con- 
siderable light  upon  the  matters  that  led  up  to  this  so-called 
confiscation.     When  this  country  was  first  entered  by  the  British 
forces,  as  the  various  areas  were  occupied  through  which  these 
railways  ran,  the  railway  and  all  the  contingent  property  apper- 
taining to  it  was  from  time  to  time  taken  possession  of  by  the 
Commander-in-Chief.     That  the  authorities  meant  to  treat  that 
tengfble  property  as  captured  seems  to  me  clear.     It  is  not  clear 
that  they  intended  to  capture  incorporeal  claims.     We  need  not 
decide  that  point,  because  these  Orders  in  Council  were  intended 
not  only  to  give  effect  to  the  policy  which  led  up  to  the  capture, 
but  to  extend  it  in  certain  respects.     The  first  Order  in  Council 
is  dated  15th  September,  1902.     (I  shall  have  to  refer  to  the 
recital  and  preamble  of  it  directly).     It  contains  this  definition  : 
"The  expreasion  'railway'  includes  all  lines  of  railway  and  all 
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lands,  stations,  buildings,  locomotive  engines,  Foiling  stock,  machi- 
nery, and  plant,  and  all  other  property  of  whatsoever  description 
or  nature  appertaining  to  or  used  in  connection  with  a  railway." 
Then  it  proceeds  in  clailise  3  to  provide :  ''  The  railway  known  as 
the  Netherlands  South  African  Railway  and  all  property  in  and 
all  rights  in  and  over  the  same  shall  be  and  shall  be  deemed  to 
have  been  as  and  from  the  1st  day  of  September,  1902,  trans- 
ferred to  and  vested  in  the  Qovemor  of  the  Transvaal  on  behalf 
of  His  Majesty."  My  own  view  of  the  effect  of  this  clause  (taken 
in  conjunction  with  the  definition)  is  that  it  does  not  cover  such 
an  asset  as  that  now  sued  upon;  and  that  may  have  been  one 
reason  why  it  was  thought  necessary  to  pass  an  amending  Order 
in  Council.  At  any  rate  one  was  passed ;  and  it  must  be  read  in 
conjunction  with  the  first  Order ;  it  is  dated  the  10th  August, 
1903,  and  is  as  follows :  "  Whereas  it  is  expedient  to  amend  the 
Order  of  His  Majesty  in  Council  of  the  15th  day  of  September, 
1 902,  relating  to  certain  railways  in  the  Transvaal  and  Orange 
River  Colony ;  Now  therefore  His  Majesty  by  and  with  the  ad- 
vice of  His  Privy  Council  is  pleased  to  order  and  it  is  hereby 
ordered  as  follows : 

"(1)  All  property  of  the  Netherlands  South  African  Railway 
Company  in  the  Transvaal  of  whatsoever  nature  and  all  rights 
and  interests  in  and  over  the  same  shall  as  and  from  the  com- 
mencement of  this  Order  be  transferred  to  and  vested  in  Uie 
Government  of  the  Transvaal  on  behalf  of  His  Majesty. 

''  (2)  This  Order  shall  be  read  and  construed  as  one  with  the 
Order  of  His  Majesty  in  Council  of  the  15th  September,  1902." 

Now  Mr.  Ch^gcnrowdci  has  contended  that  these  words  do  not 
cover  a  debt  such  as  is  sued  upon  in  this  case.  In  my  opinion 
they  do.  The  terms  are  very  general :  "  All  the  property  of  Uie 
Netherlands  South  African  Railway  Company  of  whatsoever 
nature  and  all  rights  and  interests."  I  do  not  know  what  more 
extensive  language  could  have  been  used.  "All  the  property" 
in  English  law  has  the  very  widest  meaning.  And  I  do  not  see 
what  interpretation  could  be  given  to  it  which  would  exclude 
this  claim.  These  two  Orders  still  stand,  and  must  be  given 
effect  to  by  the  Court.  But  it  is  said  they  are  not  valid  on  two 
grounds.     First,  that  they  are  not  laws  because  they  do  not  lay 
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down  any  general  line  of  conduct  or  deal  with  any  general  clasn 
of  the  cominanity.  Now  apart  from  a  discussion  on  the  juristic 
views  of  certain  writers  as  to  the  proper  definition  of  a  law,  we 
have  to  consider  whether  a  statute  correct  in  form,  passed  by  the 
law-giver  of  the  country,  can  by  the  courts  of  that  country  bo 
held  not  to  be  law  because  it  deals  with  only  one  person.  In  my 
opinion  such  a  contention  is  impossible.  It  would  involve  the 
doing  away  with  all  statutes  (and  there  are  many)  which  deal 
with  one  thing  or  the  property  of  one  person.  I  am  not  aware 
o[  any  legal  principle  upon  which  such  a  position  could  be 
justified. 

Tlie  second  ground  is  that  these  Orders  confiscate  private 
property  without  compensation,  and  therefore  they  are  outside 
tlie  power  of  the  Crown.     To  begin  with,  I  am  not  satisfied  that 
they  do  confiscate  this  property.    It  is  apparent  that  certain 
shareholders  have  been  bought  out  and  that  large  sums  of  money 
have  been  paid  for  what  has  been  taken.      Mr.  Oregorowski  says 
these  moneys  have  been  paid  not  to  the  company,  but  to  the 
shareholders ;  but  that  is  a  fine-drawn  distinction.      However,  I 
base  my  opinion  upon  this,  that  even  if  these  Orders  in  Council 
did  absolutely  confiscate  the  property  with  which  they  deal,  this 
Court  constituted  by  the  Crown  cannot  refuso  to  give  effect  to 
them.    The  argument  to  the  contrary  is  based  largely  if  not 
entirely  upon  the  dictum  of  Lord  Mansfield  in  Campbell  v.  Hall. 
Of  course  one  discusses  any  dictum  of  Lord  Mansfield's  with 
bated  breath ;  but  this  dictum  does  not  seem  to  me  necessarily 
applicable  here.      That  case  was  decided  under  these  circum- 
stances :  The  Crown  had  delegated  its  powers  of  legislation ;  it 
had  not  renerved  any  power  to  legislate  itself ;  and  after  having 
parted  with  its  powers  it  proceeded  to  issue  an  Order  in  Council 
which  imposed  a  tax.     The  question   was  whether  a  tax   so 
imposed  was  valid ;   and  it  was  held  that  as'  the  Crown  had 
delegated  its  rights  of  legislation  to  an  Assembly  it  could  not 
legislate  itself ;  it  had  not  reserved  to  itself  any  powers  to  do  so. 
In  his  judgment  Lord  Mansfield  discussed  various  propositions  ; 
and  he  did  say  this,  that  if  the  King  (meaning  the  King  without 
the  cpncurrence  of  Parliament)  has  power  to  alter  old  and  intro- 
duce new  laws  in  a  conquered  country,  this  legislation  being 
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8nlx)rdiiiatc  to  his  own  authority  in  Parliament,  ho  cannot  make 
any  new  change  contrary  to  fundamental  principles.  By  Unit  I 
take  it  Lord  Mansfield  meant  that  the  Kincr  cannot  do  any  thing 
by  Order  in  Council  which  chtshes  with  the  jxjwei-s,  rights  and 
J;u'isdiction  of  the  Imperial  Parliament.  *'  He  cannot  exempt  an 
inhabitant  from  that  jiarticular  dominion  ;  or,  for  instance,  ftxim 
the  laws  of  trade,  or  from  the  power  of  Parliament  or  give  him 
privileges  over  his  other  subjects."  The  main  idea  which  the 
dictum  was  intended  to  embody  was  that  the  King  by  Order  in 
Council  exercises  his  right  of  legislation  in  sulx^rdination  to  the 
powers  of  the  Imperial  Parliament.  That  seems  to  mc  really  to 
be  the  etfect  of  it. 

Here  we  have  an  Oixler  in  Council  purporting  on  the  face  of 
it  to  be  a  statute.  That  is  very  im]x>rtant.  The  preamble  is 
very  material.  "  Whereas  it  is  exix^dient  to  amend  the  Order  of 
His  Majesty  in  Council  of  the  loth  day  of  September,  1J)02, 
relating  to  certain  railways  in  the  Transvaal  and  Orange  River 
Colony ;  Now  therefore  His  Majesty  by  and  with  the  advice  of 
His  Privy  Council  is  pleased  to  order  and  does  hereby  order  as 
follows."  It  purports  to  be  a  law.  It  purports  to  be  nnvdc  by 
and  with  the  advice  of  the  Privy  Council,  and  to  be  made  by  the 
only  person  who  in  September,  1902,  had  the  power  to  legislate 
in  this  colony  (except  in  so  far  as  he  had  delegated  his  powers  to 
the  High  Commissioner).  That  Order  was  intended  to  be  and 
was  a  law ;  and  that  being  so,  I  fail  to  .see  by  what  power  this 
Court,  constituted  by  the  authority  of  the  Crown,  under  legisla- 
tion no  better  than  this  legislation,  can  go  behind  it,  challenge  it, 
claim  a  sort  of  Utetninyrecht,  and  J<ay  that  the  Order  is  of  no  effect. 
There  is  no  clashing  here  between  the  power  of  the  Crown  and 
the  Imperial  Parliament;  no  clashing  suggested  between  the 
jwwer  of  the  King  in  Council  and  the  power  of  the  local  legisla- 
ture ;  and  I  do  not  see  upon  what  ground  we  can  (juestion  the 
validity  of  the  statute.  And  it  did  take  away,  rightly  or  wrongly, 
the  rights  which  the  plaintiffs  now  claim.  It  is  unnecessary  to 
express  any  opinion  upon  the  policy  of  the  Order  in  Council.  We 
are  simply  here  to  decide  whether  it  is  law.  In- my  opinion  it  is, 
and  therefore  we  have  no  alternative  but  to  give  judgment  for 
both  defeudantti  with  costs. 
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WESSEL.S  and  Smith,  J.J.,  concurred. 

PlaiuUfiH'  Attorney:  S.  K,  H.  Linglxiek;  First  Defendant*** 
AttomeyH :  liuoth  tt  Wetuiels ;  Second  Defendants*  Attorneys : 
Bell  tt  Ta7wred. 


WATEKVAL  ESTATE  AND  GOLD  MINING 
CO.,  LTD.,  V.  NEW  BULLION  GOLD  MIN- 
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1905.     Jane  21,  23.     Inne.s,  C.J.,  and  Wessels  and 
CURLEWIS,  J.J. 

Mhten  aiul  mineraltt, — GtM  miniwj. — Jfj/njHichl. — Renni^vatu/ii, — Paj- 
tjitiij,^BezitrechL—Ejectimnt,—Larv  8  of  1889. 

Prior  to  the  is8ue  of  a  proclamation,  proclainiiiig  a  certain  farm  aii  a 
public  digging  under  the  Gold  Law  of  1889,  the  owner  beaconed 
off  a  mynpacht,  having  induced  the  Government  to  delay  the  istiue 
of  the  proclamation  for  that  purpose.  The  proclamation  notified 
that  the  farm  wa8  thrown  open  a.s  a  public  goldfield  '*  in  so  far  a.s 
the  ground  is.not  (or  hay  not  been)  reserved  for  mynpachty,  itc." 
Considerable  delay  ensued  in  taking  out  the  mynpacht  brief.  In 
the  meantime  part  of  the  ground  beaconed  off  as  a  mynpacht  was 
pegged,  and  a  certificate  of  hezitrecht  granted  in  respect  of  the 
claims  so  pegged.  The  facts  showed  that  the  Government  origin- 
ally intended  to  allow  the  owner  to  mark  off  his  mynpacht.  In  an 
action  bn)ught  by  the  holders  of  the  mynpacht  against  the  holders 
of  the  bezUrechl  for  a  declaration  that  the  pegging  of  such  claims 
was  illegal  and  the  defendants'  title  thereto  void,  and  also  for  an 
oi-der  of  ejectment,  Held,  that,  under  the  circumstances,  the  ground 
covered  by  the  mynpacht  brief  wtw  reserved  at  the  date  of  the 
pi-oclamation  of  the  farm,  and  was  therefoi-e  not  peggable. 
But  the  Court  gave  the  defendant  company  leave  to  file,  within  a 
specified  period,  an  amended  plea  raising  any  further  defence  to 
the  claim  for  ejectment  and  to  call  further  evidence  in  answer  to 
such  claim,  and  ordered  the  question  of  costs  to  stand  over  pending 
.the  final  decision. 
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Action  for  a  declaration  that  the  pegging  of  certain  claims  by 
the  defendants  was  illegal,  and  for  an  order  of  ejectment. 

The  facts  are  shortly  as  follows:  The  farm  Waterval  was 
proclaimed  as  a  public  goldfield  on  the  15th  December,  1889,  the 
proclamation  containing  the  words  "  except  in  so  far  as  the  ground 
is  not  (or  has  not  been)  beaconed  off  by  the  owners  as  mynpachts, 
&c."  The  owners  of  the  farm  had  induced  the  Government  to 
delay  the  proclamation  so  as  to  enable  them  to  beacon  off  their 
mynpocht.  The  mynpacht  had  been  beaconed  off  prior  to  the 
proclamation,  but  considerable  delay  occurred  before  a  mynpacht 
brief  was  taken  out ;  and  in  the  meantime  one  Thorbum  pegged 
certain  claims  on  the  ground  reserved  for  the  mynpacht.  Tliorbum 
transferred  his  rights  in  and  to  the  claims  so  pegged  to  the 
defendant  company,  and  a  certiHcate  of  bfzitreclit  was  thereafter 
granted  to  them  over  the  claims  according  to  a  diagram  framed 
at  the  instance  of  Thorburn,  which  had  never  been  contirmed. 
On  the  mynpacht  brief  being  issued  to  the  plaintiffs  it  was  dis- 
covered that  the  defendant  company's  claims  overlapped  and  fell 
upon  the  ground  covered  by  the  mynpacht  brief. 

At  the  hearing  correspondence  between  the  attorneys  for  the 
plaintiff  company  and  the  Government  of  the  late  South  African 
Republic  in  respect  to  the  granting  of  a  mynpacht  was  read, 
and  evidence  of  surveyors  was  taken  as  to  the  existence  of  beacons 
at  the  time  of  the  proclamation  of  the  farm. 

SmuU  (with  him  <le  Waal),  for  the  plaintiff:  The  area 
reserved  for  a  mynpacht  was  one-tenth  of  the  extent  of  the  farm, 
an  area  which  the  Government  approved  of  and  granted  after 
proclamation.  There  was  a  reservation  with  the  consent  of  Uio 
Government.  In  the  office  of  the  Mining  Department  this  area 
was  regarded  as  a  mynpacht.  In  1891  the  Government  merely 
asserted  that  as  the  diagrams  had  not  yet  been  confirmed  the 
mynpacht  was  not  granted,  whereas  in  1894  it  was  first  alleged 
that  there  had  been  no  reservation.  Instructions  were  given  to 
the  surveyor  to  survey  the  one-t«nth.  There  is  suflScient  evidence 
for  the  Court  to  infer  that  the  mynpacht  was  properly  reserved 
and  that  there  had  been  a  consultation  with  the  Government  as 
to  the  reservation,  otherwise  the  Government  in  1891  would  have 
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said  that  there  had  been  no  reservation.  The  words  of  the 
prodauation  show  Uiat  there  was  a  reservation.  The  words 
are  "  except  in  so  far  as  it  has  not  been  beaconed  off."  If  this 
area  was  reserved,  then  subsequent  pegging  on  that  area  is 
invalid. 

Leonurd,  K.C.  (with  him  Morice),  for  the  defendants:  Primd 
facie  the  whole  of  this  farm  is  proclaimed  ground.  In  Ctitluurt 
V.  Main  Reef  Gold  Mining  Co.  ([1889]  Barber  and  Macfadyen, 
99)  it  was  held  that  the  onus  of  showing  that  a  portion  is  reserved 
lies  on  tlie  person  making  that  assertion.  A  mere  statement  by 
the  Government  to  the  owners  that  it  would  not  object  to  a 
inynpacht  would  not  of  itself  be  a  grant  of  a  mynpacht  There 
luuHt  have  been  a  spocitic  undertaking  to  grant  a  mynpacht,  and 
the  mynpacht  must  have  been  actually  beaconed  off.  There 
is  no  suggestion  in  all  the  correspondence  of  any  specific  under- 
taking on  the  part  of  the  Government  The  reservation  in  the 
proclamation  is  a  mere  formula  inserted  in  every  proclamation. 
In  United  Langlaagte  0.  M.  Co.  v.  Tfte  State  and  tiie  Lavylaagte 
Royal  and  tlie  Rand  0.  M.  Co,  (1  Off.  Rep.  pt.  1,  p  54)  this 
reservation  is  spoken  of  as  a  clause  usually  inserted  in  proclama- 
tions of  farms.  The  precise  area  and  locality  of  the  mynpacht 
must  be  fixed  before  proclamation.  The  only  person  (Scholtz) 
who  could  definitely  state  wheUier  there  was  any  agreement  with 
the  Government  has  not  been  called  as  a  witness.  In  the  case 
of  Roth  V.  Hie  Mining  Comininau/ner  of  JoiuinneAurg  and'the 
Salisbury  Odd  Mining  Co.  (Barber's  Gold  Law,  p.  81)  the  ratio 
decidendi  was  that  there  was  a  definite  area  agreed  to  by  the 
Government  Tlie  Court  will  require  the  plaintiffs  to  discharge 
the  onus  to  the  fullest  degree. 

SmiUs,  in  reply. 

Cur.  adv.  wZt. 

Potdea  {Jnne  2S):— 

Innes,  C.J. :  This  action  for  a  declaration  of  rights  raises  ques- 
tions of  considerable  importance  and  difficulty.  The  plaintiff  com- 
pany is  the  holder  of  a  mynpadit  brief,  dated  June,  1899,  and 
purporting  to  operate  on  a  certain  defined  portion  of  the  farm 
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Waterval,  proclaimed  in  December,  1889.  The  defendant  com- 
pany is  the  holder  of  licenses  for  fifty-five  claims  situated  on  the 
land  covered  by  the  mynpacht  brief.  Some  of  the  claims  were 
pegged  by  a  predecessor  in  title  of  defendants,  between  March  and 
September,  1897.  They  were  thirty-five  in  number.  The  other 
twenty  were  purchased  by  the  same  predecessor  in  title  and  sub- 
sequently acquired  from  him,  and  all  the  claims  are  protected  by  a 
certificate  Of  bezitrecht  granted  in  November,  1897.  Now,  ordi- 
narily speaking,  this  certificate  would  protect  the  rights  of  the 
licensed  owners  of  the  claims  with  which  it  purports  to  deal.  But 
the  plaintiff  company  contends  that  the  ground  upon  which  these 
claims  are  situated  never  was  proclaimed  as  open  gi-ound,  but 
was  reserved  at  the  date  of  the  proclamation  as  a  mynpacht  for 
the  owner  of  the  farm  ;  and  that  consequently  the  bezitrecht 
has  no  operation  at  all.  The  bezitrecht  can  only  operate  and  be 
a  valid  document  if  the  area  to  which  it  refers  is  ground  upon 
which  it  is  possible  for  claims  to  be :  and  I  do  not  understand 
that  tliat  position  is  seriously  controverted  by  the  defendant 
company.  Mr.  Leonard  did  not  attack  it,  and  I  shall  assume 
for  the  purpose  of  this  judgment  that  it  is  correct ;  so  that  the 
dispute  really  turns  upon  the  (juestion  whether  this  ground  wivs 
withdrawn  from  the  proclamation  and  reserved  as  a  mynpivcht 
for  the  owners  of  the  farm.  If  it  Wius,  then  the  plaintiffs,  except 
under  very  special  circumstances,  would  be  entitled  to  work  tlie 
proi)erty.  If  it  was  not,  then  it  was  peggable  ground,  whicli  the 
defendants*  predecessor  could  peg,  and  their  claims  would  be 
protected  by  the  bezitrecht.  The  grant  of  a  mynpacht  was 
regulated  at  the  time  of  the  proclamation  of  this  farm  by  Law  8 
of  1889.  Under  the  present  Gold  Law  the  Government  cannot 
refuse  to  reserve  a  mynpacht  for  the  owner  of  the  fann ;  but 
that  was  not  so  in  1889.  See.  18  of  Law  8  of  that  year  gives^ 
the  Government  the  right  to  refuse  a  mynpacht.  It  can  reserve 
ground  for  mynpacht  purposes  or  not  as  it  chooses.  The  point 
we  liave  to  decide  is  whether  tlie  Government  did  so  reserve  this, 
ground.  Clearly  such  a  reservation  might.be  expressly  made  in 
the  proclamation  itself..  In  such  cases  no  doubt  could  exist  a.s  to 
its  effect.  But  the  reservation  might  be  proved  by  evidence 
dehoi'8  the  proclamation,  if  not  inconsistent  with  its  terms.     It  in, 
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therefore,  important  to  look  at  the  terms  of  the  present  procla- 
mation, which  is  dated  the  3rd  of  December,  1889.     It  reads: 
"  The  State  President,  with  the  advice  and  consent  of  the  Execu- 
tive Council,  does  proclaim  the  said  piece  of  gi-ound  from  the* 
3rd  of  December,  1889,  as  a  public  goldfield,  in  so  far  as  the 
ground,  in  accordance  with  arts.  18  and  20,  is  not  reserved  for 
luyupachts,  arable   land,  gardens,   &c."      That   is  the   English 
verHion ;  the  better  translation  would  probably  read  "  has  not 
been  reserved."     However  that  may  be,  the  words  are  very  clear ; 
they  do  not  say  in  so  far  as  the  ground  will  be  reserved  between 
this  date  and  the  date  of  the  proclamation,  or  in  so  far  as  the 
ground  may  be  reserved,  but  in  so  far  as  the  ground  is  or  has 
heen  reserved  for  mynpacht  purposes.     Taking  the  words  of  that 
pi-oclamatiou  alone,  I  can  give  no  other  meaning  to  them  than 
that  the  Government  intended  to  reserve,  and  by  that  proclamu- 
tiou  did  reserve,  an  extent  of  ground  (not  fixed  or  demarcated) 
for  mynpacht  purposes.      It  is  said  these  were  the  words  invari- 
ably used  in  proclamations  of  this  kind  at  that  date.      I  have  no 
personal    knowledge,   and  there  was  no  evidence  produced  in 
Court  on  that  point.      If  it  were  so,  the  inference  I  should  draw 
would  be  that  it  was  the  invariable  practice  at  that  time  to 
reserve  a  mynpacht  for  the  owner.     In  any  event,  the  words 
were  presunuibly  intended   to  have  some  meaning,  and  thoy 
appear  to  me  inconsistent  with  the  idea  that  the  Government  did 
not  intend  to  reserve  a  mynpacht. 

Mr.  IjCimard  contended  that  a  mere  general  reservation  of 
this  kind  was  not  sufficient ;  that  there  must  be  a  consultation 
with  the  owner;  and  that  the  area  of  the  mynpacht  must  be 
defined  and  its  limits  fixed  either  by  the  Government  on  the 
ground,  or  by  the  owner  with  the  consent  and  approbation  of  the 
Government.  That  contention  appears  to  nie  somewhat  too 
wide.  There  is  nothing  to  prevent  the  Government  from  reserving 
such  a  mynpacht  as  .the  owner  mighty  before  the  taking  effect  of 
the  proclamation,  beacon  out  upon  the  ground  ;  and  that  appears 
to  me  to  be  what  the  Government  did  in  this  case.  True  the  law 
did  not  then,  as  it  does  now,  fix  the  exact  proportion  which  the 
area  of  the  mynpacht  should  bear  to  the  area  of  the  farm ;  but 
common  sense  tells  one  that  there  must  have  been  some  general 
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practice  on  the  point.    The  proportion  has  since  been  fixed  at 
one-tenth;  but  even  in  1892  one-tenth  appears  to  have  beea 
considered  about  what  the  area  should  be.      Nor  was  there  any 
danger  that  the  rights  of  the  Government  or  of  the  public  might 
be  defeated  by  the  owner  beaconing  off  too  large  a  mynpacht, 
because  the  Government  had  the  means  of  protecting  itself  in 
such  an  event.     By  sec.  76  (a)  of  Law  8  of  1889  the  following 
provisions  were  made :    "  Ground  which  lies  within  the  pegs  or 
beacons  of  a  claim  or  mynpacht  cannot  be  pegged,  but  in  case 
a  claim  or  mynpacht  has  been  beaconed  out  of  too  large  an  extent, 
or  has  been  beaconed  out  not  in  accordance  with  the  confirmed 
plan,  then  the  Government  may,  according  to  circumstanceK, 
either  order  the  pegs  or  beacons  to  be  shifted,  or  order  the 
diagram  to  be  amended,  or  order  the  excess  of  ground  beaconed 
off  as  a  mynpacht  or  water  right  to  be  dealt  with  as  it  thinks 
desirable  in  the  circumstances,  either  by  way  of  licences  or  taking 
such  other  steps  as  the  Government  may  think  fit."      So  that  if 
an  owner  beaconed  off  ground  beyond  wliat  was  at  that  time 
considered  the  proper  and  usual  area  for  a  mynpacht,  the  Govern- 
ment always  had  the  power  to  rectify  what  had   been  done. 
Moreover,  it  would  seem  that  in  some  cases  the  practice  was 
followed  of  allowing  the  beaconing  off  to  be  done  by  the  owner 
with  the  tacit  consent  and  approval  of  the  Government.    That 
appears  clear  from  what  transpired  in  some  of  the  reported  cases. 
I  may  refer  to  Rotlnvell  v.  Tlte  New  Rietfo^itein  Estate  GM 
Mines,  Ltd.,  and  Leyds,  N.O.  (11  CKJ.  48).     There  the  terms  of 
the  proclamation  show   that  the  farm   was  thrown  open  and 
proclaimed  on  the  11th  October,  1886,  and  then  follow  these 
words :  "  in  so  far  as  it  luis  not  been,  beaconed  off  for  mynpachts, 
arable  laud,  gardens,  &c.,"  not   ''in  so  far  as  the  Goveiiiment 
reserves  the  mynpaclit  by  this  proclamation,"  but  "  in  so  far  as  it 
has  not  been  beaconed  off  by  the  owner  for  mynpachts."      The 
case  of  Jewel  Gold  Mining  Co.  v.  Oosthuizen  (3  S.A.R.   180) 
raised  the  question  of  the  validity  of  the  mynpacht.      There  had 
been  no  reservation  of  the  mynpacht  in  the  proclamation ;  but  it 
was  contended  there  that  there  had  been  beaconing  off  by  the 
lessee.     It  was  proved  there  had  been  a  beaconing  off,  but  not  by 
the  lessee,  and  the  Cuief  Justice  said :  "  The  proclamation  of 
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the  farm  Sterkfontein  as  a  pnblic  goldfields  contains  no  reserva- 
tion of  a  mynpacht ;  and  the  defendant  has  entirely  failed  to 
prove  his  special  plea,  that  a  mynpacht  was  beaconed  off  by  the 
registered  hirer  of  the  mineral  rights  of  the  farm  Sterkfontein." 
The  only  logical  inference  is  that  if  the  defendant  had  established 
the  fact  in  his  plea,  the  judge  wonld  have  upheld  it ;  and  that 
great  importance  was  attached  to  the  point  whether  the  owner 
did  or  did  not  beacon  off  a  mynpacht  It  seems  that  there  must 
have  been  in  some  cases  a  practice  by  the  Qovernment  of  reserv- 
ing generally  mynpacht  ground,  leaving  the  owner  to  beacon  off 
the  proper  area — subject  to  the  right  of  the  Qovernment  under 
sec  75  (a)  of  the  Law  to  rectify  the  area  so  beaconed  off,  if  found 
to  be  too  large.  In  my  opinion  that  is  what  actually  happened 
here.  The  Government  reserved  an  indefinite  area  for  a  myn- 
pacht, being  such  an  extent  as  the  owners  might  beacon  off  before 
the  proclamation. 

Upon  this  proclamation  alone,  therefore,  I  would  come  to  the 
conclusion  that  the  plaintifls'  case  had  been  made  out     But  if  I 
had  any  doubts  (I  cannot  truly  say  that  I  have),  they  would  be 
removed  by  a  consideration  of  the  other  facts  of  the  case  both 
before  and  after  the  proclamation.    First,  as  to  what  took  place 
before  the  proclamation.      On  the  27th  August  Cooper    and 
Scholtz,  attorneys  for  the  owners  of  the  farm,  wrote  as  follows  to 
the  Minister  of  Mines.     They  said  there  was  a  dispute  between 
themselves  and  the  other  co-owners  of  the  farm,  "  and  in  oonse- 
qaence  it  is  impossible  for  our  clients  to  have  their  mynpacht 
surveyed  before  this  dispute  is  settled.      We  see  now  that  in  the 
Oazette  of  the  21st  instant  the  said  farm  is  to  be  proclaimed  within 
the  month,  which  is  September.     In  the  above  circumstances  we 
must  respectfully  request  your  Honour  to  withdraw  the  Qovern- 
ment notices  or  allow  a  longer  period  for  the  beaconing  off  of  the 
mynpacht"    Their  request  was  granted.    The  farm  was  not 
proclaimed  in  September,  an  extension  was  given ;   and  having 
obtained  that  extension  the  owners  proceeded  to  beacon  off  a 
mynpacht    They  employed  surveyor  Watermeyer  to  do  the  work, 
and  only  after  it  was  completed,  in  December,  did  the  Qovern- 
ment proclaim  the  farm.     The  inference  is  clear.      The  Qovern- 
ment knew  the  owners  wanted  a  mynpacht ;  it  acceded  to  their 


390    WATERVAL  G.  M.  CO.  v.  NEW  BULLION  G.  M.  CO. 

recjuest  that  the  proclamation  should  be  delayed ;  and  only  after 
the  inynpacht  had  been  duly  beaconed  off  and  surveyed  did  the 
proclamation  issue.  Then  tus  to  what  happened  afterwards. 
(The  Chief  Justice  dealt  at  length  with  the  correspondence  and 
the  oral  evidence,  and  then  continued.)  So  that  the  correspon- 
dence and  the  facts  strengthen  the  conclusion  at  which  I  arrived 
from  the  terms  of  the  proclamation  itself,  viz.,  that  the  mynpacht 
ground  was  duly  reserved  by  the  Government — being  in  extent 
such  area  as  the  owners  might  beacon  off  before  the  dat«  of 
proclamation.  It  was  so  beaconed,  and  therefore  the  ground 
reserved  in  that  way  never  was  peggable. 

But  I  am  not  satisfied,  as  the  case  stands,  that  that  conclusion 
entirely  .disposes  of  the  matter.  I  have  already  drawn  attention 
to  the  dilatory  action  of  the  plaintiff  company.  True  most  of  the 
blame  may  be  attributed  to  the  Mining  Department ;  but  the  fact 
remains  that,  owing  to  the  action  of  the  plaintiff  company,  the 
defendants  have  paid  £5000  for  these  claims,  have  incurred  con- 
siderable expense,  and  paid  license-money  for  a  long  time ;  and 
the  Court  would  be  slow  to  eject  a  defendant  under  those  circum- 
stances unless  the  case  admitted  of  no  other  course.  Assuming 
that  this  ground  was  not  thrown  open  by  the  original  proclama- 
tion of  the  farm,  I  am  not  satisfied  that  there  may  not  possibly  be- 
reasons  which,  as  far  as  some  or  all  of  these  fifty -five  claims  are 
concerned,  would  induce  the  Court  to  pause  before  making  an 
order  of  ejectment.  At  any  rate,  I  think  tlie  defendants  should 
have  an  opportunity  of  producing  or  further  arguing  any  facts 
bearing  on  the  matter.  Letters  have  been  produced  which  were 
probably  not  known  to  the  defendants  when  the  plea  was  drawn  ; 
and  I  think  an  opportunity  should  be  given  of  thoroughly  inves- 
tigating the  position  of  these  two  companies,  not  with  regard  to 
the  general  validity  of  the  mynpacht  brief,  but  with  regard  to 
these  fifty-five  claims,  which  are  only  a  small  portion  of  the 
mynpacht  ground.  This  is  an  unusual  position  to  adopt,  but  it  is 
also  an  unusual  case.  On  the  one  hand,  the  ground  was  reserved 
as  a  mynpacht  to  the  ownei-s ;  and  on  the  other  hand,  the  defend- 
ants have  been  a  long  time  in  occupation  under  licenses  obtained 
from  the  Government  and  owing  to  the  dilatorinea.s  of  the 
plaintiff  company.  < 
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It  18  not  for  me  to  indicate  what  points  may  be  taken  advan- 
tage of  in  this  matter,  but  I  should  like  to  point  to  an  expression 
in  one  of  Mr.  Scholtz's  letters  which  requires  explanation.  The 
letter  is  dated  18th  May,  1893,  and  in  it  he  mentions  the  dispute 
between  himself  and  his  client,  and  he  goes  on  to  say :  "  Neither 
the  Surveyor-General  or  any  oiher  oflScial  has  notice  that  the 
ground  of  the  Hills  Waterval  Estate  and  Gold  Mining  Co.  is 
proclaimed.  The  license-moneys  were  all  obtained  on  grants 
{vergunnirhgs)"    I  think  that  matter  should  be  investigated. 

I  do  not  wish  to  express  any  opinion  on  the  question  of 
whether  the  owners  under  these  circumstances  could  grant  legal 
vergunninyH  to  peg  on  this  ground,  and  what  the  position  would 
be  if  the  Government  under  those  vergunninga  issued  licenses. 
But  I  do  think  before  we  make  an  order  of  ejectment  that  the 
defendants  should  have  an  opportunity  of  further  considering  the 
point.  Further,  some  attention  might  be  paid  to  the  pasition  of 
the  twenty  claims  sold  at  a  statutory  sale.  It  was  not  a  sale 
mb  liosta  ;  but  it  was  lield  under  statute.  I  express  no  opinion 
on  the  point ;  but  it  might  be  well  to  investigate  it.  Moreover, 
it  might  be  well  to  consider  whether  under  our  law  the  plaintiffs 
are  entitled  to  claim  possession  of  this  ground  without  repaying 
to  the  defendants  the  purchase  and  license  money  expended  on  it 
— owing  to  the  position  taken  up  by  the  plaintiffs.  There  may 
be  other  points ;  no  doubt  there  are.  I  express  no  opinion  on 
those  I  have  mentioned,  but  before  we  make  an  order  of  ejectment 
I  think  it  would  be  satisfactory  if  the  Court  had  the  matter 
argued  further.  The  only  order  we  should  make  in  this  case  is 
that  the  Court  will  declare  that  the  area  now  covered  by  the 
plaintiffs'  mynpacht  brief  was  reserved  at  the  date  of  the  original 
proclamation  of  the  farm,  viz.,  the  15th  December,  1889,  as  a 
mynpacht  to  the  owners  of  the  said  farm.  The  Court  will  for 
the  present  make  no  order  of  ejectment,  but  directs  that  the  case 
be  set  down  for  decision  on  that  point  on  some  day  within  two 
months,  reckoned  from  this  date.  The  defendants  to  have  leave 
within  one  month  to  file  an  amended  plea  raising  any  further 
defence  to  the  said  prayer  which  they  may  desire.  The  parties  to 
be  at  liberty  to  call  further  evidence  bearing  upon  the  sfvid 
prayer.      The  payment  of  licenses  meantime  not  to  prejudice  the 
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matter  one  way  or  the  other.    The  queBtion  of  ooftts  atancU 
over. 

Wessxlb,  J. :  It  is  unneoessary  for  me  to  go  minutely  into  the 
facts  of  the  case,  as  it  has  been  done  so  exhanstively  by  the 
Chief  Justice.  I  fully  concur  in  this  special  judgment,  but 
owing  to  the  importance  of  the  matter  I  thought  it  best  to  put 
my  views  on  paper.  From  the  evidence  itself  I  think  we  may 
consider  as  proved  (1)  that  the  owners  of  the  farm  Waterval 
in  1889  intended  to  take  out  a  mynpacht  (Mr.  Watermeyer's 
survey  shows  this  clearly);  (2)  that  a  piece  of  ground  was 
surveyed  for  a  mynpacht  and  beaconed  off  with  visible  beacons ; 
tiie  said  beacons  existed  on  the  day  of  proclamation ;  and  (3)  the 
Qovemment  intended  to  grant  the  mynpacht ;  the  exact  extent 
of  the  ground  to  be  granted  as  a  mynpacht  was  to  be  settled 
by  the  Government  itself.  This  is  clear  from  the  terms  of  the 
proclamation  of  the  farm. 

The  first  question  to  decide  is  whether  there  was  an  actual 
reservation  of  a  mynpacht.  When  we  find  the  owners  intended 
to  take  out  a  mynpacht ;  that  they  had  their  mynpacht  surveyed 
and  beaconed  off;  that  they  ask  for  time  so  as  to  know  exactly 
what  ground  they  will  peg  out  as  a  mynpacht ;  and,  on  the  other 
hand,  that  the  Government  issued  a  proclamation  subject  to 
the  reservation  of  a  mynpacht,  that  no  claims  were  to  be  pegged 
on  that  ground ;  that  during  three  days  after  proclamation  it 
regarded  this  reserved  ground  as  unpeggable ;  it  requires  very 
slight  evidence  to  lead  us  to  conclude  that  the  mynpacht  was 
actually  reserved.  Now  have  we  that?  The  fact  that  the 
Government  did  not  allow  the  ground  to  be  pegged  off  until  1894 
raises  a  strong  presumption  that  some  instructipn  was  given  to 
the  officials  that  they  were  to  respect  the  owners'  beacons,  and  not 
allow  pegging  because  the  ground  had  been  surveyed  as  a  myn- 
pacht. It  is  true  there  is  no  direct  evidence  that  Watermeyer's 
plan  was  sent  to  the  Government  or  deposited  with  the  Minister 
of  Mines;  but  in  1892  the  Government  caused  a  general  sur- 
vey to  be  made  by  Mr.  H.  Rissik,  and  this  gentleman  indudes 
Watermeyer's  survey  in  his  general  plan.  It  is  suggested 
Watermeyer  gave  him  that  plan.     Watermeyer,  who  was  called, 
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doe5%  not  Ray   so.    The  proof,  however,  that  the  Qoveniiiiont 
recognised  the  ground  was  unproclaimed  does  not  rest  there. 
Between  1889  and  1893  there  was  a  considerable  amount  of  corre- 
spondence between  the  Government  and  representatives  of  the 
owners,  and  the  gist  of  that  correspondence  is  that  the  owners 
asked  for  their  mynpacht  to  be  recognised,  and  the  Government 
put  them  off  because  they  were   not  quite  satisfied  as  to  the 
exact  extent  of  the  ground  an  owner  should  ge4^  as  a  mynpacht. 
Nowliere  does  the  Government  say,  "  The  ground  is  proclaimed, 
and  it  is  too  late  for  you  now  to  ask  for  your  mynpacht"    From 
the  correspondence  it  is  clear  Mr.  Scholtz  was  constantly  consult- 
ing with  the  Government  officials  to  deal  with  this  matter  about 
a  mynpacht.     Indeed,  in  one  letter  the  Government  asks  Mr. 
Scholtz  why  he  does  not  send  in  his  plan.     Now  it  was  con- 
templated  by  Law  8  of    1889  that  more  ground  might    be 
reserved  for  a  mynpacht  than  was  actually  granted,  and  there- 
fore there  is   nothing  extraordinary  in    the   owners   beacon- 
ing off  a  trial  mynpacht  to  be  rectified  later  according  to  the 
actual  grant,  and  when  this  grant  was  given  and  the  area  ascer- 
tained the  ground  in  the  reserved  area  beyond  the  amount  of  the 
mynpacht  was  thrown  open  for  pegging.      Then  the  facts  that 
the  Government  does  not  retort  that  the  ground  is  proclaimed 
ground  and  no  longer  available  for  a  mynpacht,  that  the  parties 
for  several  years  negotiated,  and  that  claims  were  not  allowed  to 
be  pegged  off  on  the  ground,  show  there  was  not  only  an  inten- 
tion to  reserve  a  mynpacht,  but  the  area  beaconed  off  and  corre- 
sponding to  Watermeyer's  survey  was  actually  withheld   from 
the  proclamation,  and  that  the  proclamation  of  the  farm  never 
operated  on  that  area.      That  beaconed  off  area  was  therefore 
never  proclaimed  ground.     Now  from  that  does  it  follow  that 
we  should  eject  the  defendants  ?    It  may  be  it  does,  but  at  the  same 
time  it  appears  to  one  looking  through  the  documents  that  there 
are  numbers  of  special  pleas  that  may  be  raised,  and  it  is  advisable 
that  they  should  be  argued  before  the  Court  here.     Under  those 
circumstances  I  think  it  is  advisable  to  allow  the  defendants  to 
put  such  special  pleas  upon  the  record  as  they  think  fit;  and, 
Msuming  that  the  ground  was  reserved,  it  is  an  open  question 
whether  it  follows  from  that  that  we  must  eject,  or  whether  there 
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are  other  special  pleas  which  would  enable  us  to  say  that  the 
fh^fondants  are  entitled  to  hold  their  claims  as  against  the 
mynpiicht  owners. 

CuHLEWis,  J.:  I  fully  concur  with  the  judgment  given  by 
the  Chief  Justice,  and  wish  to  add  this.  It  seems  to  me  clear 
that  there  had  been  a  beaconing  off  of  the  mynpacht  by  the 
owners  of  the  farm  before  the  proclamation,  and  that  there  was 
a  reservation  of  a  mynpacht  in  the  proclamation  of  the  farm. 
It  was  contended  on  behalf  of  the  defendants  that  there  was  no 
grant  or  consent  on  the  part  of  the  Government  to  the  owners 
beaconing  off  a  mynpacht,  and  inasmuch  as  such  grant  or  consent 
had  not  been  proved,  therefore  the  beaconing  off  by  the  owners 
was  valueless.  Now  in  my  opinion  no  formal  agreement  on  the 
part  of  the  Government  is  necessary.  A  mynpacht  having  been 
reserved  in  tlie  proclamation,  it  seems  to  me  that  mere  acqui- 
escence on  the  part  of  the  Government  that  the  owner  should 
have  a  mynpacht  and  be  allowed  to  peg  off  a  mynpacht  before 
proclamation  is  sufficient;  and  the  only  question  is,  Is  there 
evidence  to  prove  such  acquiescence  on  the  part  of  the  Govern- 
ment? As  already  remarked  by  the  Chief  Justice  and  my. 
brother  Wessei^s,  such  consent  on  the  part  of  the  Government 
appears  both  from  the  facts  of  the  case  and  from  the  correspond- 
ence both  previous  to  and  after  the  date  of  proclamation.  I 
wish  especially  to  refer  to  the  correspondence  before  the  date  of 
the  proclamation,  and  more  especially  the  letter  of  the  30th  July, 
1880,  from  Cooper  &  Scholtz  to  the  State  Secretary,  in  which 
it  is  stated  that  there  was  a  dispute  between  the  companj', 
the  Hills  Waterval  Company,  and  the  former  owner  with  regard 
to  a  certa^in  area.  "  The  piece  of  ground  over  which  a  dispute 
exists  is  80  morgen  in  extent,  and  it  will  be  impossible  to  peg 
out  the  mynpacht  until  the  dispute  is  settled.  We  must  respect- 
fully refjuest  your  Honour  to  postpone  proclamation  until  the 
dispute  shall  have  been  settled,  which  will  speedily  take  place." 
I  should  state  the  letter  begins  by  saying,  "  We  understand  the 
Government  intends  to  proclaim  the  farm  Waterval  situated  near 
Krugersdorp,"  and  that  was  the  reason  why  the  attorneys  wrote 
asking  Government  to  postpone  it 
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On  27th  AugUHt,  1889,  a  letter  was  addressed  by  the  same 

firm  of  attorneys  to  both  the  State  Secretary  and  the  Minister 

of  Mines.      In. that  letter  they  say  that  it  is  now  brouorht  to 

their  notice   timt  a  portion  of  the  farm  is  to   be   procUiimed 

within  a  month.      They  refer  to  the  notice  appearing  in  the 

Government  Gazette  of  the  21st  August  stating  the  farm  would 

be  proclaimed  within  a  month,  that  is  on  or  about  2lst  September ; 

and  in  a  letter  to  the  State  Secretary  they  explain  the  difficulty, 

viz.,  "That  the  ground  is  in  dispute  between  the  company  and 

its  co-owners,  and  in  consequence  of  this  dispute  it  is  impossible 

for  our  clients  to  caase  tlieir  mynpacht  to  be  surveyed  before 

this  dispute  has  been  settled.      We  have  now  seen  in  the  Gazette 

of  the  21st,  Government  Notice  251,  that  the  said  farm  will  be 

proclaimed  this  month.      Under  the   above-mentioned  circum- 

Btances  we  must  request  the  Government  either  to  witlidraw  the 

Government  Notice  or  allow  a  longer  period  than  one  month  to 

elapse  before  the  farm  shall  be  thrown  open  to  the  public."     In 

the  letter  of  the  same  date  addressed  to  the  Minister  of.  Mines  it 

^ould  appear  that  Scholtz  had   heul  an   interview   with   him, 

becaase  the  letter  begins  by  saying,  "  With   reference   to  our 

conversation  of  the  19th  instant  and  our  letter  to  your  Honour 

dated  30th  July,  1889."     It  is  therefore  clear  that  there  had 

>)een  communication  both   by   letter   and  in   person  with  the 

Minister  of  Mines  with  reference  to  the  pastponement  of  the 

proclamation.      In  this  last  letter  they  say,  "  With  reference  to 

our  conversation  of  the  19th  and  also  our  letter  to  your  Honour 

dated  30th  July,  1889,  we  would  fm-ther  point  out,"  and  they 

point  out  exactly  what  they  point  out  in  the  letter  to  the  State 

Secretary,  and  they  also  repeat  it  is  impossible  for  them  to  peg 

out  the  ground  until  the  dispute  is  settled,  then  refer  to  the 

Notice,  and  urgently  request  him  to  withdraw  the  notice  wliich 

has  been  issued  or  allow  a  longer  period  to  elapse  than  one  month 

before  the  date  of  proclamation. 

Now  what  happens  after  that  letter  ?  It  was  on  21st  August 
that  the  Government  Gazette  contained  a  notice  that  the  farm 
would  be  proclaimed  within  one  month.  The  attorneys  of  the 
company  write  the  Government  and  the  Minister  of  Minos 
urcrently  requesting  them  to  postpone  proclamation  to  enable 
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thoin  to  beacon  off  and  to  have  surveyed  a  mynpacht ;  and  what 
taken  place  on  thiB  request  ?  We  find  that  either  this  jnotice  was 
withdrawn  or  an  extension  of  time  given.  We  do  not  know 
exactly  which,  but  instead  of  the  farm  beinjir  pitxdaimed  in 
September,  1889,  we  find  it  was  not  proclaimed  until  December, 
1889.  That  appears  to  me  to  give  conclusive  proof  that  the 
Government  acquiesced  in  the  owners  beaconing  off  a  mynpacht, 
and  they  postponed  a  proclamation  of  the  farm  with  the  object  of 
enabling  the  owners  to  do  so.  All  this  appears  from  correspon- 
dence which  took  place  before  Uie  date  of  the  proclamation.  With 
reference  to  the  correspondence  which  took  place  after  the  procla- 
mation, I  do  not  wish  to  repeat  what  has  already  been  said. 

Innes,  C.J. :  The  desire  of  the  Court  before  giving  effect  to 
the  claim  for  an  order  of  ejectment  is  that  the  matter  should  be 
fully  argued. 

Phiintiffs*  Attorneys:  Macivtofth  it  Knwti^ley ;  Defendants' 
Attornej's :  Bryn*s  cf*  Ooi^thuhm. 
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1905.    Jane  2U.    Innes,  C.J.,  and  Bkistow£  and  Cuklewis,  JJ. 

Crimitutl  procedure. — Permnus  emjdayed  ofi  a  mifie. — Drilliwj  iiUu 
plwjifed  kaletf. — Abaeftce  of  d^uwiUe. — Act  liMff  to  cawte  datujcr, 
— Ordifiance  54  of  1903,  wee,  11. — ReytdiUwhe. — IndiclfHenL — 
If^urmaliiy. 

The  iiccuaed,  who  were  Cliinamen  employed  on  a  mine,  removed  ii  plug 
from  an  old  hole  and  proceeded  to  drill  there.  They  were  cliarged 
with  contravening  «ec.  11  of  Ordinance  54  of  1903.  The  indict- 
ment alleged  that  the  act  was  done  wilfully  and  contrary  to 
the  section,  and  that  the  accused  had  wrongfully  and  unlawfully 
endangered  tlie  lives  of  others.  Sec.  11  provided  that  to  cuuHti- 
tute  the  offence  tlie  act  should  be  one  likely  to  endanger  Uie  safety 
or  cause  serious  personal  injury  to  any  person.  No  exception  was 
taken  to  the  indictment  in  the  magistrate's  courts  and  the  defence 
was  merely  a  denial  of  the  drilling.  There  was  no  dynamite  in 
tlie  hole  ;  but  this  &ct  was  not  known  to  the  accused  at  tlie  time. 
Ueldy  on  review,  that  tlie  accused  had  contravened  the  section. 

iMd^  further  (CuKLKWis,  J.,  digeeniiente)  that,  inasmuch  as  there  might 
have  been  dynamite  in  the  hole,  tlie  drilling  into  such  hole  was  an 
act  likely  to  cause  danger. 

Jleld,  further,  that  under  the  circumstances,  and  as  tlie  facts  proved 
showed  that  the  accused  had  committal  the  crime  under  the 
section  charged,  the  indictment,  though  iiiforuial,  must  lie  upheld. 

Where  r^ulations  liave  been  framed  under  a  crimiiial  section  of  lui 
Ordinance  such  regulations  do  not  repeal  the  section,  ami  Uie 
Crowu  lias  the  right  to  choose  whether  it  will  indict  under  tliat 
section  or  under  the  regulations. 

Argument  on  review. 

The  accused  were  Chinamen  employed  on  die  Rose  Deep 
mine  and  were  engaged  in  drilling.  They  had  drilled  to  a  certain 
d^th,  and  refuised  to  continue.  When  ordered  to  proceed  they 
removed  the  plug  from  an  old  hole  and  drilled  into  that  instead 
of  into  the  proper  one.  They  were  charged  with  contravening 
Hec  11  of  Ordinance  54  of  1903.    The  indictment  stated  that  the 
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act  was  done  wilfully  and  was  contraiy  to  sec.  11  of  the  Oi-di- 
ii.ince,  and  that  they  had  wrongfully  and  unlawfully  endangered 
the  lives  of  alx)ut  thirty  coolies.  Their  defence  was  a  denial 
of  having  drilled  into  the  hole  in  (|uestion. 

No  exception  was  Uiken  to  the  indictment  in  the  inagistrai4i's 
court.  It  appeared  that  there  was  no  dynamite  in  the  plugged 
hole,  though  the  accused  were  unaware  of  this  fact. 

C,  W.  de  VUliers  (at  the  request  of  the  Court),  for  the  accused  : 
The  words  "any  person"  in  sec  11  of  Ordinance  54  of  1003 
do  not  include  such  persons  as  the  accused.  The  previous  words 
are  "  an  owner  or  his  representative,  a  manager,"  and  accordingly 
"  any  person  "  refers  to  persons  ejuifdem  generis.  See  Maxwell 
on  Statutes,  pp.  408  ct  acq.;  Saudiman  v.  Breach  (7  B.  &  C.  9(5); 
K  v.  Ulcwortli  (4  B.  &  S.  427).  The  hole  did  not  contain  dyna- 
mite, therefore  the  act  did  not  endanger  lives,  as  charged. 

[IXNEs,  C.J. :  The  Ordinance  merely  states  "an  act  likely 
to  endanger."] 

That  is  so,  but  the  accused  are  charged  with  actually  en- 
dangering lives.  The  absence  of  dynamite  made  it  impossible  for 
the  act  to  be  dangerous.  Regulations  have  been  framed  under 
this  section,  and  the  accused  should  have  been  charged  with 
a  contravention  of  these  regulations. 

BarlteVy  for  the  Crown :  The  defence  merely  consists  in  a 
denial  of  the  drilling.  The  absence  of  dypamite  was  not  relied 
on.  Drilling  into  holes  which  have  been  plugged  is  in  itself 
an  act  likely  to  cause  danger.  A  likelihood  to  cause  danger 
is  all  that  the  section  requires.  No  exception  was  taken  to 
the  indictment  in  the  court  below. 

de  VUliers  replied. 

IxXEs,  C.J. :  In  my  opinion  this  conviction  should  be  confirmed. 
The  accused  were  charged  with  contravening  sec.  11  of  Ordinance 
54  of  1903,  which  enacts :  "  Where  an  owner  or  his  representative, 
a  manager  or  any  person  employed  in  or  about  a  mine  or  works 
does  any  act  or  makes  any  omission  likely  to  endanger  the  safety 
or  cause  serious  personal  injury  to  any  person,  and  which  act  or 
omission  was  committed  or  made  wilfully  by  tlie  personal  de- 
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fault  or  negligence  of  the  person  accused,  such  pei-son  shall  bo 
liable  to  iuipnsonment  with  or  without  hard  labour  for  a  period 
not  exceeding  six  nionilis.  If  any  such  person  does  any  act  or 
makes  any  omission  which  has  acfcually  resulted  in  serious  per- 
sonal injury  to  any  person  he  shall  be  liable  to  iuiprisonment 
with  or  without  hard  labour  for  a  period  not  exceeding  one 
year." 

The  firat  point  is  whether  the  accused  are  covered  by  the 
woitls  ."any  person  employed  in  or  about  a  mine."  Clearly 
they  were  pei-sons  so  employed ;  but  Mr.  de  Villu^rs  argues  that 
those  woi-ds  should  be  read  in  conjunction  with  the  woi-ds  which 
precede,  viz.,  the  owner,  representative  or  manager,  and  must 
therefore  be  taken  to  refer  only  to  persons  in  some  position  of 
authority.  It  is  true  that  where  a  very  general  description  fol- 
lows words  of  pai-ticularity,  tlie  rule  is  sometimes  applied  that 
the  general  description  must  be  restricted  by  the  sense  of  the 
particular  description  which  precedes  it.  But  that  rule  is  not  of 
uuivei*sal  application;  and  where,  as  in  this  case,  the  general 
words  are  definite  and  clear  and  in  contradistinction  to  the 
preceding  words,  I  do  not  think  that  it  applies.  We  have  to 
ascertain  what  the  legislature  meant;  and  in  my  opinion  the 
words  can  only  mean  every  person  employed  about  a  mine. 

The  next  point  is  whether  the  act  which  they  committed  was 
one  likely  to  endanger  the  safety  or  cause  personal  injury  to 
any  person.  Now  what  they  did  was  this.  They  drilled  a  hole 
six  inches  deep,  and  they  were  told  to  drill  further.  They  re- 
fused to  do  so ;  and  when  they  were  told  to  go  on  drilling  they 
took  the  plug  from  an  old  hole,  and  proceeded  to  drill  into  that 
instead  of  the  one  they  had  been  told  to  deepen.  Now  wliat  is 
made  an  offence  by  the  statute  is  not  merely  an  act  which  causes 
danger,  but  any  act  of  a  nature  likely  to  be  dangerous ;  and  the 
likelihood  nmst  1x3  judged  at  the  time,  not  by  the  light  of  sub- 
8ec]uent  knowledge.  As  a  matter  of  fact,  after  events  showed 
that  their  drilling  did  not  endanger  the  safety  of  any  person ; 
but  was  it  likely  at  the  time  to  endanger  the  safety  of  others  ? 
I  think  it  was.  If  it  was  likely  that  there  was  dynamite  in  the 
hole,  then  at  the  moment  when  they  began  to  drill  into  it  their 
doing  so  was  an  act  likely  to  cause  danger.     It  is  true  that  the 
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liole  as  a  matter  of  fact  did  not  oontain  dynamite,  but  tliat  they 
did  not  know.  There  is  nothing  to  show  they  knew  it  at  the 
time,  and  therefore  their  act  is  covered  by  sec  11,  under  which 
they  were  charged.  It  was  said  they  ought  to  liave  been  charged 
under  tlie  regulations.  Regulations  have  been  framed  under  thiH 
section;  and  in  regard  to  one  of  these  regulations  (97  (m)),  if 
they  had  been  charged  with  contravening  it  they  would  have 
had  a  better  defence ;  but  the  regulation  cannot  repeal  the  sec- 
tion. If  the  Crown  has  drafted  regulations  which  do  not  go  i\h 
far  as  sec  11,  that  fact  does  not  repeal  the  section.  It  may 
choose  whether  to  indict  under  the  section  or  under  the  regu- 
lations. It  lias  indicted  under  the  section,  and  all  we  have  to 
decide  is  whether  the  section  applies  to  the  facts  of  the  case.  la 
my  opinion  it  does. 

Tlie  next  point  is  whether  the  act  was  one  committed  wilfully 
by  the  personal  negligence  or  fault  of  the  accused.  About  that 
there  can  be  no  doubt.  The  evidence  shows  that  they  had  been 
warned  before  not  to  drill  into  plugged  holes.  Tlieir  defence 
is  they  did  not  drill  there  at  all;  not  that  their  act  was  not 
wilful,'or  that  they  knew  there  was  no  dynamite  in  the  hole. 
Mr.  de  ViUiern  pointed  out  there  was  an  informality  in  the 
indictment.  I  should  like  to  say  that  this  case  has  been  dealt 
with  far  too  informally.  It  is  a  very  serious  matter  this  drilling 
into  disused  holes.  The  indictment  ought  to  have  been  more 
formal,  and  the  evidence  more  detailed.  The  indictment  states 
that  the  act  was  done  wilfully  and  was  contrary  to  sec  11, 
and  that  the  accused  .had  wrongfully  and  unlawfully  endangered 
the  lives  of  about  thirty  coolies,  whereas  all  sec  11  re(|uires  is  an 
allegation  that  the  act  was  likely  to  endanger  safety  or  cause 
serious  personal  injury.  I  do  not  think  the  Court  on  the  score 
of  an  informality  of  this  kind  should  overrule  the  decision  of  the 
magistrate.  This  is  not  a  case  where  the  accused  duly  took 
exception  to  the  indictment  and  where  they  appealed ;  in  that 
case  the  Court  would  have  to  apply  the  strict  law.  There  was 
no  objection  in  the  court  below ;  and  the  case  came  before  the 
reviewing  judge  simply  on  the  point  whether  the  proceedings 
were  in  accordance  with  real  and  substantial  justice.  That  is 
the  4uestiou  which  we  are  now  asked ;    and  I  have  no  hesitation 
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in  aiMweriug  it  in  the  affiiiuative.    In  my  opinion  the  conviction 
uiiidt  be  confirmed. 

BBurronii:,  J.,  concuired. 

CuRLEWis,  J.:  I  reject  I  cannot  agi*eo  with  my  l*3arned 
brutliei-8  in  the  view  they  take  as  to  the  act  of  the  accused  which 
was  proved  to  liave  been  committed  by  them  in  this  matter.  It 
Hcems  to  me  the  fact  that  there  was  no  dynamite  in  the  liole 
made  tho  commisHion  on  their  part  of  such  an  act  such  that  even 
if  they  liad  continued  it  could  not  ever  have  been  likely  to 
be  dangerous  to  the  persons  in  the  vicinity.  Thei*e  was  no 
dynamite  in  it,  and  therefore,  however  much  they  drilled  in  that 
hole,  no  danger  was  likely  to  happen  to  other  persons.  I  quite 
see  the  force  of  the  argument  that  it  would  be  a  dangerous 
practice  to  drill  into  plugged  holes  generally,  because  we  know 
misfired  holes  have  to  be  plugged.  We  also  know  from  the 
pmctice  in  these  places  that  when  the  holes  are  made  Uiey  are 
plugged  before  they  are  charged.  That  being  so,  it  does  not 
uecessarily  make  the  individual  ivct  of  drilling  into  a  plugged 
liolc  an  act  likely  to  be  dangerous.  Take  the  case  of  carrying 
your  gun  in  a  certain  {xx^ition  which,  if  accidentally  discharged, 
would  Iiit  anotlier  peinson,  or  pointing  a  gun  in  the  direction  of  a 
peiisou.  If  the  gun  is  loaded  and  accidentally  discharged  of  course 
it  may  injure  a  person,  and  therefore  dangerous  if  carried  in 
a  certain  poHition  or  pointed  at  a  person ;  but  if  not  loaded,  it  does 
not  matter  how  it  is  carried  or  pointed  it  can  never  be  dangerous. 
For  these  reasons  the  conviction,  I  think,  cannot  be  sustained. 
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KEX  V.  JOHN  CUMOYA. 

11)05.    Jane  2G.     Inxes,  C.J.,  and  Bristowe  and  Curlewis,  J.J. 

(Jriminnl  procedure, — lloituf.-hrtinkimj  witf^  ini^iU. — StcUulory  ojfhjice. — 
Indictnienl.-  'Particular  qffhice, — Ordiiuviice  26  ^1904,  nee.  5. 

Ill  a  cliarge  uikUt  sc^c.  5  of  Ordinance  26  of  1904,  of  liouse-breakiiig 
with  intent  to  commit  an  ofTence,  the  indictment  mu8t  allt;go  an 
intent  to  c*ommit  some  pai'ticular  offence. 

Art^uuicnt  on  a  question  of  law  reserved  by  Smitu,  J.,  for  the 
conHidenitiou  of  the  Supreme  Court. 

The  accuHed  was  tried  at  the  Pretoria  Criminal  Sc8sion8  on 
the  26th  April,  1905,  on  an  indictment  the  first  count  of  which 
charged  him  with  attempting  to  contravene  sec.  5  of  Ordinaucc 
26  of  1904  in  that  he  did  wrongfully  and  unlawfully  attempt 
to  break  and  enter  a  certain  house  at  night  "with  intent  to 
connnit  an  offence  thei'ein." 

The  caae  stated  by  the  learned  judge  was  as  follows : — 

Tlie  prisoner  was  tried  befoi'e  me  at  Pretoria  on  the  26th  April  uii 
an  indictment,  a  copy  of  which  is  annexed.  The  facts  proved  are  tlia.t 
Annie  van  der  Veen,  who  lives  with  her  parents  in  Pretoria^  wau 
aroused  about  4 '30  in  the  early  morning  of  the  18th  December  by  the 
sound  of  her  bedroom  window  being  raised.  She  got  out  of  bed  aiid 
pushed  aside  the  blind,  finding  the  window,  which  had  been  closed 
when  she  went  to  bed,  wide  of)en.  She  was  just  about  to  put  her 
head  out  of  the  window  when  she  received  a  violent  blow  on  the  fore- 
head, doubtless  from  a  walking-stick,  a  broken  portion  of  which  wa«i 
found  outside  the  window.  She  was  unable  to  identify  her  assailant^ 
but  other  evidence  clearly  ostabli-shed  that  the  prisoner  was  the  man 
who  oiK»ne<l  the  window  and  assjiulted  her. 

The  prisoner  was  an  entire  stranger  to  the  inmates  of  the  house, 
none  of  whom  had  ever  seen  him  Ijefore ;  and  there  was  no  evidence  to 
show  and  no  reason  to  suppose  that  lie  was  aware  of  the  nature  of  the 
room  the  window  of  which  lie  opened,  or  that  it  was  occupied  by  any 
female. 

The  window  did  not  oi>e!i  ujxjh  any  road  or  public  place  wliei-e  the 
prisoner  might  lawfully  have  been  piissing :  but  \\\w\\  the  ganlen  Kur- 
roumhng  the  house.     Tlie  garden  wiis  fence<]  fi-om  the  ivail,  and  Uie 
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prisoner  must  therefore  have  knowingly  trespassed  upon  the  garden  to 
reach  Uie  window.  It  aeems  clear,  Uierefore,  that  the  opening  of  the 
window  was  not  the  mischievous  act  of  tlie  piisoner  whilst  passing 
along  where  he  had  a  right  to  he,  hut  the  trespass  points  rather  to  an 
intention  to  commit  some  offence. 

I  entertained  considerable  doubt  as  to  whether  the  first  count  of 
the  indictment  was  suflicient,  inasmuch  as  it  alleged  an  intention  to 
commit  an  offence  generally  without  specifying  what  offence  was  intended 
to  be  committed.  The  question  of  the  sufficiency  of  the  indictment 
should  perhaps  have  been  raised  by  exception  under  sec.  158  of  the 
Crirainal  Procedure  Code,  but  the  prisoner  was  undefended  and  no 
exception  was  raised,  and  consequently  no  notice  under  sec.  159  given 
to  \hQ  Attorney-General.  Under  these  circumstances  I  intimated  to 
the  Crown  Pix)secutor  my  intention  of  reserving  for  the  consideration 
of  Uie  Supreme  Court  the  question  whether  the  first  count  of  the  in- 
dictment disclosed  any  offence  known  to  the  law. 

The  prisoner  was  convicted  on  both  counts  of  the  indictment,  and 
wsH  sentenced  to  imprisonment  with  hard  labour  for  one  year  on  the 
fintt  count,  and  to  two  years'  imprisonment  witli  hard  labour  and 
fifteeu  lashes  on  the  second  count,  the  terms  of  imprisonment  to  run 
concurrently. 

Tlie  question  for  the  consideratitm  of  the  Supreme  Court  is  whether 
tlie  first  count  of  tlie  indictment  alleges  any  offence  of  which  the 
piiMoner  could  legally  be  convicted. 

C.  W.  de  ViUiers  (at  the  request  of  the  Court),  for  the  accused : 
The  intent  to  commit  some  particular  offence  should  have  been 
alleged  in  the  indictment.     House-l^reaking  is  not  a  substAntive 
offence,  but  merely  an  aggravation  of  an  offence.     Vide  van 
Leeuwcn  (Kotz^s  Translation),  vol.  2,  pp.  205  and  317  in  notls; 
Groat  PUicaatboek,  vol.  1,  art.  11,  p.  484;  Carpzovius,  voL  1,  ch. 
71,  art.  5,  and  ch.  72,  arts.  1  and  2 ;  Matthaeus,  de  CriminHnui, 
47,  1,  3,  8.    Ordinance  26  of  1904,  sec.  5,  merely  defines  as  an 
offence  "  house-breaking  with  intent,''  but  it  does  not  create  a 
new  offence.     The  preamble  to  the  Ordinance  states  that  it  is  to 
"define  and  declare  the  law  as  to  certain  criminal  offences.*'    The 
common  law  principles  must  still  be  applied ;  see  Re^.  v.  Sivunka 
(9  8.C.  275\     The  charge  is  virtually  one  of  an  attempt  to 
commit  an  offence  aggravated  by  house-breaking,  therefore  the 
particular  offence  must  be  specified.      But  even  if,  in  a  charge  of 
"  house-breaking  with  intent,"  the  house-breaking  is  the  substan- 
tive part  of  the  charge,  then  still  the  house-breaking  does  not 
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booome  an  offence  without  an  intent,  and  that  intent  moat  be 
spedflcally  proved,  and  shoald  therefore  be  spedflcally  alleged ; 
oUiorwise  the  aceoeed  most  be  prepared  to  rebut  an  intention 
to  commit  any  miadeed  within  the  whole  range  of  offencee.  The 
charge  as  it  stands  gives  the  accused  no  opportunity  to  prepare 
his  defence.  If  such  an  indictment  is  good,  then  the  <mu8  of 
proving  his  innocence  is  thrown  upon  the  accused  immediately 
the  Crown  has  proved  the  breaking  at  night — which  may  be  a 
perfectly  innocent  act  The  essentials  of  an  indictment  are 
stated  in  Ordinance  1  of  1908,  sec.  120.  Vide  also  Wharton'n 
Criimnal  Law,  sees.  810  and  818 ;  R.  v.  Jamdd  (82  LJ.,  M.C. 
258;  2  East  P.C.  pp.  513  and  514);  Archbold's  Criminal  PUad- 
ing,  p.  602. 

Bumit'Begg,  for  the  Crown :  Sec  6  of  Ordinance  26  of  1904 
creates  a  new  offence — **  house-breaking  with  intent  to  commit 
an  offence."  The  ipeiattima  verba  of  the  statute  have  been 
followed,  therefore  the  accused  is  not  prejudiced  and  the  indict- 
ment is  good.  Under  the  common  law  the  specific  offence 
intended  must  be  stated,  but  this  is  not  neoessaiy  under  the 
statute. 

a  W.  de  ViUiera  replied. 

Innes,  C.J. :  The  point  reserved  by  the  learned  judge  must  be 
answered  in  favour  of  the  accused.  He  was  convicted  on  two 
counts,  and  the  two  sentences  only  run  concurrently.  But  the 
point  is  an  important  one  by  reason  of  its  bearing  on  future 
practice.  Sec.  5  of  Ordinance  26  of  1904  simply  plabes  in  the 
statute  book  what  was  the  practice  in  the  Transvaal  and  in  other 
parts  of  South  Africa  for  years.  It  has  always  been  the  practice 
to  treat  the  charge  of  house-breaking  with  a  criminal  intent  as  a 
specific  offence;  and  the  point  is  whether  the  Crown  should 
allege  a*  particular  intent — ^that  is,  an  intent  to  commit  some 
particular  crime.  I  think  it  should.  On  general  principlea 
(which  are  also  recognised  in  our  Criminal  Code)  every  indict 
ment  should  specify  such  material  facts  as  to  enaUe  the  accused 
clearly  to  know  the  nature  of  the  offence  with  which  he  is 
charged,  and  the  general  ti-end  of  the  case  which  the  Crown 
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intends  to  bring  against  him.  If  the  Crown  does  not  allege 
a  particular  intent,  then  the  aocusedi  at  the  last  moment,  may 
find  that  evidence  is  to  be  produced  to  prove  that  he  intended, 
when  he  broke  into  a  house,  to  commit  a  crime  like  murder 
or  rape— in  which  case  the  punishment  would  be  very  diiFerent 
horn  the  punishment  for  house-breaking  with  an  intent  to  steal. 
It  ia  right  that  the  accused  should  know  what  particular  offence 
the  Crown  intends  to  suggest  he  meant  to  commit  when  he  broke 
into  the  house.  I  am  fortified  in  this  conclusion  by  the  fact  that 
that  has  always  been  the  practice  in  South  Africa,  and  also  in 
England.  Under  an  English  statute,  to  all  intents  (as  far  as  this 
point  is  concerned)  on  all  fours  with  our  local  one,  to  break  into 
a  bouse  with  intent  to  commit  a  felony  is  a  specific  offence ;  but 
the  courts  have  ruled  that  the  Crown  must  allege  the  particular 
felony  which  it  intends  to  show  the  accused  meant  to  commit 
Nor  will  the  Crown  be  prejudiced  by  our  laying  down  this  rule ; 
in  practice  when  a  man  unlawfully  breaks  into  a  house,  with  no 
eMose  whidi'WOuUI  ^justify  the  act,  the  presumption  is  that  he 
intended  to  steal..  If  there  are  special  circumstances  which 
would  tend  to  show  that  he  meant  to  commit  some  other  offence, 
ftuch  as  assault  or  rape,  it  Ib  competent  for  the  Crown  to  charge 
him  in  the  alternative.  The  point  reserved  by  the  learned  judge 
most  be  answered  in  favour  of  the  accused,  and  the  conviction 
on  the  first  count  must  be  set  aside. 

Bristowi  and  Cxtrlbwis,  J.J.,  concurred. 


406   JCBURG  BUILDING  CO.,  LTD.,  v.  PLAGUE  COMMITTEE. 


JOHANNESBURG  MARKET  CONCESSION 
AND  BUILDING  CO.,  LTD.,  v.  THE  RAND 
PLAGUE  COMMITTEE. 

1906.    June  27.    IXNES,  C.J.,  and  Wesset>$  and  Curlewls,  J.J. 

PMic  health, — SUU^itary  poftm^tt, — Dvtitiffieling  and  rl^Jinxi'ng, — ZV- 
atruction.  —  Compeiisaiion.  —  Reitvttatem^fU.  —  Beconstniction.  — 
Ordinafuse  58  of  1903,  see.  ry^.^Gnret-nment  Notiw  420  of  1904. 
—Ordinance  28  of  1904,  sec.  3. 

The  defendants  were  a  body  constituted  by  statute  and  empowered 
to  do  all  things  necessary  for  disinfecting^^  or  cleansing  any  dwell- 
ing, public  building  or  other  place  likely  to  be  or  become  infecterl 
with  or  spread  the  infection  of  bubonic  plague,  and  to  prohibit  the 
habitation  or  use  of  any  such  place  until  such  time  as  it  shall  be 
deemed  to  be  free  from  the  infection  of  or  likelihood  of  spreading 
such  disease.  Premises  belonging  to  the  plaintiffs  became  infected, 
whereupon  the  defendants  proceeded  to  disinfect  the  same,  and,  in 
the  course  of  such  work,  destroyed  the  woodwork  and  interior 
fittings.  On  the  completion  of  the  process  the  defendants  refuned 
to  allow  the  plaintiffs  to  take  possession  of  the  premises  until  they 
had  executed  such  repairs  and  alterations  as  would  render  the 
building  rat  proof.  Ordinance  28  of  1904,  sec.  3,  validated  all 
acts  done  by  the  defendants  in  the  exercise  of  their  powers.  The 
statutes  were  silent  as  to  the  payment  of  compensation  and  the 
duty  of  reinstatement.  Ifeldy  that  the  destruction  of  the  woorl- 
work  and  interior  fittings  were  necessary  for  the  proper  disinfect- 
ing of  the  buildings. 

Jleldj  further,  that  the  defendants  were  not  liable  for  compensation  for 
such  damage  or  for  costs  of  reinstatement. 

Ileld^  further,  that  on  the  completion  of  the  process  of  disinfecting  the 
defendants  had  no  power  to  prevent  the  plaintiffs  regaining  posses- 
sion of  their  premises  or  to  dictate  terms  of  reconstruction. 

Action  commenced  in  the  Witwatersrand  High  Court  and  by 
consent  removed  to  the  Supreme  Court  for  argument. 

The  factR,  which  were  not  in  dispute,  were  as  follows : — 
On  or  about  the  4th  May,  1904,  the  Rand  Plague  Committee — 
a  body  constituted  under  certain  regulations — entered  upon  and 
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took  posseRsion  of  the  plaintiffM*  ground  and  pvemlses,  and  com- 
pelled the  plaintiff  company  and  its  tenants  to  vacate  tlio  name. 
The  Committee  thereupon  proceeded  to  demolish  and  destroy 
a  large  portion  of  the  interior  fittings  and  woodwork  of  tlie 
premises,  and  generally  rendered  tlie  same  unfit  for  the  purposes 
for  which  they  were  theretofore  used.  After  such  demolition 
and  destruction  had  been  completed,  the  Committee,  although 
requeHted  to  do  so,  refused  to  permit  the  plaintiff  company 
and  its  tenants  to  occupy  the  premises  unless  the  plaintiffs  at 
their  own  cost  executed  certain  repairs  and  can*icd  out  certain 
alterations  thereon  to  the  satisfaction  of  the  Committee. 

Thereupon  the  plaintiffs,  being  anxious  to  reoccupy  the 
premises,  agreed  to  execute  such  repairs  and  alterations,  but 
under  protest  and  without  prejudice  to  their  rights  to  recover 
such  cost  from  the  Committee. 

Tlie  plaintiffs  alleged  that  the  defendants  acted  wrongfully 
and  unlawfully ;  and  in  the  alternative,  if  the  acts  were  done 
lawfully,  the  defendants  were  bound  to  make  compensation 
to  the  plaintiffs  for  any  loss  incurred  by  reason  of  the  exerase  of 
the  powers  conferred  on  the  defendants. 

The  defendants  pleaded  that  they  were  empowered  under 
various  Government  Notices  to  carry  out  certain  regulations  for 
the  purpose  of  checking  the  progress  of  the  disease  known 
as  bubonic  plague.  They  further  said  that  the  acts  were  done 
in  the  bond  fide  exercise  of  the  powers  conferred  by  the 
regulations. 

The  following  paper  of  admissions  was  put  in : — 

(1)  That  plague-infected  rats   were  found   in  the   market 

buildings,  and  that  in  consequence  the  entry  of  the 
Committee  on  to  the  premises  for  the  purpose  of  disin- 
fecting and  cleansing  the  same  was  justified. 

(2)  That,  assuming  the  defendants  had  power  under  the 

regulations  to  perform  the  acts  complained  of  in  this 
action,  such  power  was  exercised  reasonably  and  boiin 
fi^e. 
(3)  It  is  admitted  that  the  amount  of  £19,333,  15s.  8d.  is 
composed  of  items  of  expenditure  which  were  actually 
iucun*ed  by  the  plaintiffs,  but  if  the  defendants  are  in 
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law  held  liable  for  any  damages,  the  qtiavtum  of 
damages  is  to  be  the  subject  of  a  reference. 

(4)  It  is  admitted  that  the  prohibition  of  the  use  of  the 

premises  was  removed  about  the  end  of  October,  1904. 

(5)  The  cori*espoudencc  in  the  agreed  bundle: 

Leonard,  K.C.  (with  him  Balfour),  for  the  plaintiffs:  The 
defendants  claimed  the  power  to  compel  the  plaintiffs  to  rebuild 
in  such  a  way  as  to  render  the  building  rat  proof.  The  plaintiffs 
contend:  (1)  That  by  the  regulations  under  which  the  defend- 
ants acted,  they  had  no  power  to  demolish  property,  and  even  if 
they  had  such  power  then  they  should  bear  the  cost  of  recon- 
struction. (2)  That  after  the  building  was  disinfected  the  de- 
fendants had  no  authority  to  keep  the  plaintiffs  out  of  possession 
or  to  dictate  terms  of  reconstruction. 

The  regulations  were  framed  under  sec.  58  of  Ordinance  58  of 
190t3,  and  all  acts  done  by  the  Committee  were  validated  by  Or- 
dinance 2S  of  1904.  Sec.  4  (fc)  of  the  regulations  does  not  apply 
to  immovables  but  merely  to  movable  property.  The  defendants 
ai*e  in  any  case  liable  for  the  casts  of  roinstatemont,  and  assum- 
ing that  they  had  the  power  to  destroy  the  woodwork,  that  is  all 
part  of  the  process  and  cost  of  disinfecting. 

[Innes,  C.J. :  If  the  action  of  the  defendants  was  lawful,  can 
they  be  made  to  pay,  if  no  mention  of  compensation  is  made  in 
the  Ordinance  constituting  the  Committee  and  giving  them  their 
powers  ?] 

The  presumption  is  in  favour  of  giving  compensation.  The 
law  authorising  destruction  contemplates  reconstruction ;  but  the 
defendants  were  not  authorised  to  destroy,  but  merely  to  dis- 
infect. It  was  never  contemplated  that  an  owner  should  suffer 
loss.  If  destruction  were  absolutely  necessary  for  the  killing  of 
the  rats  then  the  Committee  might  destroy.  The  legislature 
must  have  contemplated  that  all  necessary  destruction  must  be 
paid  for  by  the  defendants.  The  regulations  must  be  narrowly 
construed. 

[Iknes,  C.J. :  If  the  legislature  had  contemplated  giving  com- 
pensation, would  they  not  have  said  so  ?] 

Jt  is  tacitly  understood  that  we  get  compensation.     We  are 
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practically  miing  the  State.  It  is  a  tm  piMica  in  which  we  are 
proceeding. 

[Wessels,  J. :  We  may  be  entitled  to  give  judgment  against 
the  Government,  bat  not  against  the  defendants,  because  they 
were  acting  lawfully.] 

The  defendants  were  acting  under  the  authority  of  the 
legislature.  It  was  never  intended  that  a  private  person  should 
pay  for  the  public  good.  We  cannot  sue  the  Government,  as  this 
is  not  an  administrative  act,  but  it  is  done  under  a  legislative 
Act  With  regard  to  the  second  contention  of  the  plaintiff,  the 
regulations  did  not  give  the  defendants  the  power  to  dictate 
modes  of  reconstruction,  and  to  keep  the  plaintiffs  out  of  pos- 
session when  once  the  process  of  disinfecting  was  completed. 

[Inkes,  C.J. :  We  do  not  wish  to  hear  you  upon  that  point, 
subject  to  what  Mr.  Ward  has  to  say.] 

Ward  (with  him  Kdaey),  for  the  defendants :  Powers  were 
conferred  on  the  defendants  to  do  certain  acts,  but  no  provision 
was  made  for  compensation,  hence  the  defendants  are  not  liable. 
See  Mayor  and  Councillors  of  East  Fremantle  v.  Amwis(\\902'\ 
AC.  fl^)\  Canoflian  Pacific  Railway  Co.  v.  Roy  ([1902]  A.C. 
220).  The  Committee  were  given  full  power  to  do  all  things 
necessary  for  thorough  disinfection,  and  that  must  include 
destruction  in  certain  instances.  With  regard  to  reconstruction, 
it  is  necessary  that  the  building  disinfected  should  be  so  recon- 
structed as  to  prevent  rats  immediately  returning  .to  the  pre- 
mises. If  the  defendants  had  the  power  to  dictate  terms  of 
reconstruction,  then  they  are  not  liable  for  such  costs ;  but  if 
they  had  no  such  power,  then  the  orders  were  nugatory  and 
should  have  been  disregarded.  The  Committee  cannot  be  sued 
for  a  tort,  each  individual  member  must  be  sued ;  if  sued  under 
the  regulations  they  can  be  sued  as  a  body. 

Leonard,  K.C,,  in  reply,  quoted  WeUs  v.  London,  Tilbury  and 
Southend  RaUtwiy  Co,  (LR.  6  Ch.  Div.  126) ;  Attomey-Oeneral 
v.  Homer  (14  Q.B.D.  245,  at  p.  256). 

Innes,  C.J.:  The  defendants  are  a  body  constituted  under 
certain  regulations.  These  regulations  have  been  confirmed  by 
statute;  and  although  it  would  be  difficult  to  define  exactly-the 
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legal  conatitation  of  this  body,  I  am  satisfied  that  it  is  a  body 
which  can  be  sued  for  sach  claims  as  are  brought  against  it  in 
the  present  action.  The  Rand  Plague  Committee  purported  to 
act  under  certain  regulations  framed  under  sec.  58  of  Ordinance 
58  of  1903,  and  validated  reti-ospectively  by  the  terms  of  an 
Ordinance  specially  passed  for  the  purpose,  namely,  Ordinance 
28  of  1904.  The  main  dispute  between  the  parties  is  as  to  the 
construction  of  those  regulations.  The  inquiry  is  much  simpli- 
fied by  the  admissions  placed  upon  record  and  the  consent  paper 
which  has  been  filed.  This  enables  the  rights  of  the  parties  to 
be  decided  by  a  referee  or  arbitrator  after  the  Court  has  laid 
down  the  principles  upon  which  the  liability,  if  any,  should  be 
calculated.  And  that,  I  take  it,  is  what  the  parties  now  wish 
the  Court  to  do. 

Now  the  items  in  the  claim  fall  naturally  under  two  heads — 
those  connected  with  the  cost  of  reinstating  the  building,  and 
thase  which  have  reference  to  damages  caused  by  loss  of  occupa- 
tion during  the  time  that  the  plaintiff  company  was  kept  out  of 
it  by  the  defendants.  The  incjuiry  whether  the  defendants  are 
liable  for  the  cost  of  reinstatement  depends  upon  whether  they 
were  justified  in  taking  up  the  floor  and  pulling  down  the  wain- 
scoting and  partitions.  And  that  again  depends  upon  the 
construction  of  the  regulation  under  which  they  purported  to 
act.  That  regulation  empowers  a  local  authority  (which  the 
defendant  Committee  was)  to  do  all  things  necessary  for  disin- 
fecting or  cleansing.  Now  were  the.se  operations  necessary  for 
cleansing  and  disinfecting  ?  I  think  we  are  justified,  in  fact,  I 
think  we  are  bound  to  bring  our  common  sense  and  knowledge 
of  the  general  characteristics  of  this  disease  to  bear  upon  the 
consideration  of  this  question.  We  know  that  the  plague  is 
spread  largely  by  rats.  That  is  one  of  the  main  agencies  which 
cause  the  spread  of  bubonic  plague,  and  a  dwelling  infested  by 
rats  which  are  infected  is  as  dangerous  as,  or,  in  fact,  more 
dangerous  than,  a  dwelling  inhabited  by  infected  human  beings. 
Then  how  is  it  to  be  disinfected  or  cleansed  except  by  endea- 
vouring to  drive  out  the  rats,  and  to  get  at  all  places  where 
infected  rats  have  been.  It  is  admitted  there  wore  infected  rats 
in  this  building,  and  I  do  not  see  how  it  could  have  been  diflin- 
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f^ted  unless  the  places  to  which  rats  had  resorted  had  been  laid 
bare.  Anything  else  would  have  been  mere  trifling;  and  any 
other  course,  such  as  burning  sulphur  or  adopting  some  other 
trivial  remedy,  would  have  left  the  real  infection  rtill  undis- 
turbed. Tlierefore  I  am  inclined  to  think  that  taking  up  of  the 
floors  and  wainscoting  was  necessary  for  properly  disinfecting 
this  building.  That  view  is  strengthened  by  the  evidence.  The 
plaintiff  company  called  no  witness  on  this  part  of  the  case. 
The  defendants  called  Dr.  Porter,  and  his  evidence  is  very  strong. 
He  states  that  in  order  to  attack  plague  you  must  attack  rats. 
The  way  to  get  at  the  plague  is  to  drive  away  the  rats  and  get 
at  the  infected  places.  Those  places  are  not  open  to  the  light  of 
day,  but  are  all  behind  the  woodwork  of  the  building.  Dr. 
Porter's  evidence  is  uncontradicted;  and  the  correspondence 
{x>intB  in  the  same  direction.  Therefore  I  have  come  to  the 
ooDclusion  that  sec.  4,  sub-sec.  (b),  was  intended  to  cover  opera- 
tions such  as  the  defendants  undertook.  There  is  no  provision 
made  for  compensation  by  these  regulations;  and  that  is  the 
oaly  ppint.  that  gave  me  any  doubt  as  to  their  construction ; 
because  it  is  a  general  and  a  very  salutary  rule  that  if  a  statute 
or  r^ulation  can  be  so  construed  as  not  to  take  away  private 
property  it  should  be  read  in  that  way.  That  is,  where  two 
ooustructions  are  possible.  But  to  my  mind  two  constructions 
are  not  possible  in  this  case.  One  can  only  construe  the  words 
"  necessary  for  disinfecting "  so  as  not  to  include  the  acts  done 
here  by  giving  them  a  meaning  which  would,  for  the  purpose 
for  which  these  regulations  were  framed,  render  them  of  no  use. 
I  cannot  think  the  regulations  were  intended  simply  to  allow 
the  Band  Plague  Committee  or  any  local  authority  to  enter 
premises  and  sprinkle  disinfectants  about.  Mr.  Leonard  argues 
that  tearing  paper  off  the  wall  is  a  small  thing,  but  I  am  not  so 
sare  it  ia  To  do  so  in  a  large  building  is  rather  a  serious  matter, 
and  yet  if  his  contention  is  correct  even  that  could  not  be  done. 
I  don't  think  we  can  construe  the  words  in  the  sense  contended 
for  by  the  plaintiff  company.  In  any  event  there  is  considerable 
force  in  Mr.  Ward^s  remark  as  to  the  real  position  of  the  property. 
Even  if  the  Plague  Committee  had  done  nothing  in  the  way  of 
disinfecting,  they  could  have  drawn  a  ring  fence  round  the 
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premifiefl  and  said :  "  Until  yon  have  satisfied  ns  that  yon  have 
properly  got  at  the  root  of  infection  we  will  not  allow  yon  ingress 
and  egress  of  yonr  bnilding.''  In  that  way  they  oonld  have 
compelled  the  owner  to  do  what  they  did.  The  case,  therefore, 
is  not  qnite  so  hard  as  might  at  first  sight  appear. 

Now  if  the  Plague  Committee  were  justified  in  doing  these 
acts,  what  follows  as  to  compensation  ?  We  must  refer  to  the 
terms  of  the  validating  Ordinance  28  of  1904.  Sec  8  says  that 
"  all  acts  done  by  the  Plague  Committee  " — I  am  leaving  out  the 
unnecessary  words — "  in  the  exercise  of  the  powers  which  any 
such  Regulations  purported  to  have  conferred  on  it  or  them  shall 
be  deemed  to  have  been  lawfully  done."  Now  I  felt  from  the 
first  that  it  was  impossible,  if  these  acts  were  lawfully  done,  for 
the  plaintiff  company  to  sue  those  who  did  them  for  damages  or 
compensation.  Here  is  a  duty  imposed  by  statute.  A  body  is 
created  to  carry  out  that  duty.  The  body  carries  out  that  duty 
fairly  and  reasonably.  How  then  (unless  the  statute  gives  a 
remedy)  can  that  body  be  sued  for  doing  what  the  statute  em- 
powered it  to  do  ?  If  there  were  any  doubt  upon  the  pointy  it 
would  be  removed  by  the  decision  of  the  Privy  Council  in  ifoyor 
and  Oauncillara  of  East  FremanUe  v.  Annai$  ([1902]  A.C.  213). 
The  matter  cannot  be  more  clearly  put  than  it  was  put  by  Lord 
Macnaqhten  in  that  judgment  He  says:  ''The  law  has  been 
settled  for  the  last  one  hundred  years.  If  persons  in  the  position 
of  the  appellants,  acting  in  the  execution  of  a  public  trust  and 
for  the  public  benefit,  do  an  act  which  they  are  authorised  by 
law  to  do,  and  do  it  in  a  proper  manner,  though  the  act  so  done 
works  a  special  injury  to  a  particular  individual,  the  individual 
injured  cannot  maintain  an  action."  Every  one  of  those  words 
applies  to  this  case.  It  would  be  impossible  to  have  the  law 
more  aptly  stated;  and  the  extract  tends  to  confirm  the  impres- 
sion one  formed  independently.  Mr.  Leonard  argued  that  power 
to  remove  partitions  and  floors  and  power  to  disinfect  must  imply 
a  duty  to  reinstate.  I  cannot  follow  that  In  the  absence  of 
speciiJ  legislative  direction,  I  cannot  see  how  such  a  duty  can  be 
inferred  from  the  mere  provisions  which  empower  the  seta. 
Therefore  it  seems  to  me  that  the  cost  of  reinstatement  must  be 
excluded  from  the  plaintiffi'  claim. 


I  now  oome  to  eonaider  the  tieoond  branch  of  the  claim — ^the 
items  relating  to  damages  alleged  to  have  been  sustained  by 
reason  of  non-occupation  during  some  months.  The  position  is 
thi&  By  the  lot  June  the  Plague  Committee  had  finished  all  the 
disinfecting  they  considered  necessary:  and  on  the  1st  June, 
therefore,  the  work  of  reinstatement  might  have  been  com- 
menced. It  is  impossible  for  the  Court  now  to  fix  the  time 
which  that  process  would  have  reasonably  occupied.  That  will 
have  to  be  fixed  by  the  referee.  But  on  the  expiration  of  that 
time  the  owners  of  the  property  ought  to  have  been  in  a  position 
to  reoccupy  their  propwty .  Now  "what  happened  was  this.  The 
Band  Hague  Committee  said :  "  These  premises  must  not  only  be 
leinstated  to  the  condition  in  which  they  were  before,  but  they 
must  be  improved.  It  is  true  that  the  infection  is  now  gone,  and 
that  there  are  no  longer  any  plague-infected  rats  upon  the  pre- 
mises; but  the  building  must  be  put  in  such  a  condition  that 
even  if  a  stray  rat  does  get  in  there  will  be  no  place  where  it  can 
lodge,  and  it  will  have  to  leave."  I  fail  to  see  what  right  the 
defendants  had  to  say  that  They  went  further,  and  threatened 
unless  their  suggestion  was  carried  out  that  they  would  continue 
the^  prohibition.  I  do  not  think  they  had  any  right  to  do  so ; 
their  powers  to  prohibit  are  laid  down  in  sub-sec  (6)  of  sec.  4  of 
the  regulations.  They  may  prohibit  the  habitation  or  the  use 
''ef  any  such  dwelling  or  part  thereof  until  such  time  as  the 
me(!ical  officer  of  health  shall  deem  such  dwelling  to  be  free  from 
the  infection  of  or  likelihood  of  spreading  such  disease."  That 
means  they  may  prohibit  the  occupation  of  a  dwelling  so  long  as 
it  is  a  source  of  infection.  Tlie  provision  refers  to  the  present 
oondiUon  of  the  buildings,  and  not  any  danger  which  may  be 
apprehended  in  the  future.  If  there  is  no  infection  in  the 
building  at  the  time  when  it  is  proposed  to  apply  the  prohibition, 
then  there  can  be  no  likelihood  of  spreading  the  tlisease.  As  the 
Committee  did  take  up  that  position,  the  plaintiff .  company 
was  justified  in  refusing  to  go  on  with  the  rehistatement  until 
the  question  was  settled ;  because  otherwise  it  might  have  been 
throwing  money  away.  The  Committee  would  not  allow  it  to 
occupy  the  building  until  certain  structural  alterations  which 
they  thought  desirable  had  been  made.    It  is  true  they  invited 
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the  plaintiffs  to  go  on  and  spend  money  upon  chance,  but  I  do 
not  think  the  plaintiffs  were  bound  to.do  so.  They  took  up  a  per- 
fectly reasonable  position,  and  upon  this  part  of  the  case  they  mast 
succeed.  The  company  is  entitled  to  compensation  for  loss  of  rent 
from  the  lapse  of  a  reasonable  period  for  ordinary  reinstatement 
eedculated  from  the  1st  June  to  the  date  on  which  it  actually 
obtained  possession — that  is,  the  31st  October.  The  length  of 
the  reasonable  period  will  be  for  the  referee  to  decide.  Then 
there  is  a  further  point  that  the  plaintiff  company  did  actually 
carry  out  certain  work  at  the  direction*  of  the  defendants  which 
it  would  not  have  done  in  the  ordinary  process  of  reinstatement. 
If  that  is  so,  then  I  think  the  value  of  the  excess  work  should  be 
recovered  less  the  amount  by  which  plaintiff  company  has  bene- 
iited  by  the  work  being  done  on  a  better  scale  than  the  company 
proposed  to  adopt 

[Leonard,  K,C. :  That  is  to  say,  the  amount  by  which  they 
benefited  would  be  deducted  from  the  actual  cost.] 

Yes,  the  amount  by  which  they  benefited  should  be  deducted 
from  the  actual  cost.  The  order  of  the.  Court  is :  Judgment  for 
the  plaintiffs  for  the  amount  of  compensation  for  loss  of  occupation 
of  the  buildings  in  question  during  a  period  calculated  from  the 
date  when  ordinary  reinstatement  of  the  damage  done  to  the  said 
buildings,  commencing  on  the  1st  June,  would  have  been  com- 
pleted to  the  date  of  the  withdrawal  of  the  prohibition  to  occupy 
the  said  buildings,  such  date  of  completion  and  such  amount  to  be 
ascertained  by  the  arbitrators  agreed  upon  between  the  parties, 
or  (in  the  event  of  failure  to  agree).appointed  by*the  Court ;  also 
the  costs  of  any  repairs  executed  by  plaintiffs  in  excess  of  the 
repairs  that  would  have  been  otherwise  reasonably  performed, 
less  the  improved  value  of  the  buildings ;  defendants  to  pay  the 
costs  save  the  costs  incurred  by  the  denial  of  defendants'  allega- 
tion by  plaintiffs  that  there  Weie  plague-stricken  rats  in  the 
building. 

Wessels  and  Curlewis,  J.J.,  concurred. 

Plaintiffs'  Attorneys :  iHin  HiUsteyn,  Fdtluim  &  Fry  ;  Defend- 
ants' Attorneys :  Lance  &  Hayle. 
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1905.  •  Jtdy  13,  27.     Bristowe,  J. 

Hv^nd  atid  wife, — Divorce, — McdiciouH  desertiofi, — Refimal  of  marital 
privates. 

A  wife  deliberately  and  finally  and  without  good  reason  denied  lier 
huHband  marital  privileges,  though  she  continued  to  reside  in  his 
house.  Held,  that  the  husband  was  entitled  to  a  decree  for  resti- 
tution of  conjugal  rights  on  the  ground  of  malicious  desertion. 

Action  by  default  for  a  decree  for  restitution  of  conjugal 
rights  or  in  default  divorce  on  the  ground  of  malicious  desertion. 

The  plaintiff  left  his  home  on  work  which  took  him  about  six 
months  to  complete.  HiH  wife  remained  behind,  but  he  continued 
to  provide  for  her,  and  visited  her  once  a  month.  On  one  such 
visit  she  refused  him  marital  privileges,  and  thereafter  persis- 
tently continued  to  do  so,  although  she  remained  in  his  house. 
Subsequently  her  solicitors  wrote  stating  that  she  refused  to 
return  to  him.     No  excuse  or  explanation  was  offered. 

Dickson,  for  the  plaintiff:  The  conduct  of  the  defendant  con- 
stitutes malicious  desertion.  The  Roman-Dutch  authorities  hold 
this  view ;  vide  Voet,  24,  2,  7 :  Cos,  Over  de  BoeddTnengin^j,  par. 
17,  p.  200;  Codex  Batami^,  tit.  HotnveHjk,  par.  30,  n.  6;  van 
Hasselt's  Rechtsgclcerde  Brieven,  No.  272,  p.  250.  The  mere  fact 
of  the  defendant  remaining  in  the  plaintifTs  house  does  not 
deprive  the  plaintiff  of  his  remedy.  The  plaintiff  is  entitled  to 
his  decree.  See  also  Bishop  on  Marruige,  vol,  1,  sec.  1676  ;  van 
Zyl's  Jtulickd  Practite,  2nd  ed.  p.  522 ;  Fraser  on  Huthtvnd  and 
Wife,  vol.  2,  p.  1209;  Encycloptiedki.  of  ScoU  Laiv,  vol.  1,  p.  87. 

Car,  adv,  viUt. 

Poitea  {July  27):— 

Brlstowe,  J. :  Mr.  Brown,  the  plaintiff  in  this  case,  seeks  a 
decree  for  restitution  of  conjugal  rights  or  in  default  divorce. 
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Id  June  last  (the  plaintiff  and  defendant  having  lived  to- 
gether as  man  and  wife  ap  to  that  time)  the  plaintiff  went  away 
to  do  some  contracting  work  which  he  had  undertaken,  and  which 
took  him  some  six  or  seven  months  to  complete.  He  left  his  wife 
and  children  in  the  house  which  he  and  they  had  been  oocnpying 
in  Johannesburg,  and  duly  provided  for  them,  and  once  a  month 
during  the  period  in  question  he  came  back  to  visit  theuL  No 
difficulty  arose  until  last  December,  when  on  one  of  the  plaintiff's 
monthly  visits  the  defendant  refused  him  access  to  her.  In  this 
she  has  since  persisted  though  she  has  never  left  the  plaintiff's 
house ;  and  on  the  22nd  February  her  solicitors  wrote  the  plain- 
tiff a  letter  stating  that  she  refused  to  return  to  him.  No  excuse 
or  explanation  of  any  kind  has  been  offered.  It  is  contended  for 
the  plaintiff  that  this  conduct  on  the  part  of  the  defendant  con- 
stitutes malicious  desertion. 

Voet  {ad  Pandedas,  24,  2,  7),  after  pointing  out  that  a  wife 
cannot  allege  her  husband's  cruelty  or  denial  of  the  marital  rights 
as  an  excuse  for  adultery,  sa}*s  that  in  such  a  case  she  should 
rather  seek  the  aid  of  the  Court  against  the  husband's  mis- 
behaviour even  to  the  extent  of  claiming  the  dissolution  of  the 
marriage  bond  (Si  maritus  in  voLuntaria  ac  perlinace  absti- 
nentia  teu  ddxUi  conjugalis  d€negatianeperduret) ;  because  such 
persistence  is  a  species  of  malicious  desertion,  since  it  makes 
little  difference  whether  a  man  rdegates  his  wife  to  widowhood 
when  he  is  absent  or  when  he  is  present  Cos,  Huwdi^k^  SOO, 
par.  17,  and  Codex  Batavue  (tit  Marriage,  par.  30,  n.  6)  are  to 
the  same  effect  And  van  Zyl  in  hisJvAiicial  Practice  (2nd  ed. 
p.  522)  lays  down  the  law  in  thoisame  way. 

Since  the  case  was  argued  Mr.  Dickson  has  called  my  atten- 
tion to  van  Hasselt's  Legal  LeUers  (letter  272),  which  the 
Registrar  has  kindly  translated  for  me.    It  runs  as  follows  :— 

Hotr  a  Man  thmld  art  if  Mm  iH/e  triU  mi  eohaM  with  him. 

Sir, — In  regard  to  marriage  peculiar  cases  sometimes  occur.  The 
one  that  you  mention  in  yocr  letter  to  me  is  certainly  singular.  There 
is  now  nothiog  else  that  the  man  whom  you  mention  in  your  letter  osn 
do,  as  he  has  employed  every  friendly  means  to  persuade  his  wife  to 
cohabit  with  him,  than  to  cite  her  before  the  Provincial  Court  of 
Gclderland  and  to  ask  that  she  shall  be  ordered  to  place  herself  agsin 
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mider  hk  marital  power.  And  if  she  does  not  comply  he  oao  prooeed 
to  the  disBolution  of  the  marriage,  and  thereupon  he  shall  be  permitted 
to  many  another,  provided  it  it  shown  that  he  has  not  given  occasion 
to  the  malidont  desertion. 

On  these  authorities  I  think  I  must  hold  that  where  (as  in 
the  present  ease)  one  of  the  parties  to  a  marriage  without  any 
good  reason,  whether  arising  from  health  or  otherwise,  deliber- 
ately and  finally  pats  an  end  to  the  one  thing  wliich  differentiates 
the  marriage  relation  from  every  other  relaticm,  that  constitutes 
according  to  our  law  malicious  desertion ;  and  that  it  is  none  the 
less  desertion  because,  to  use  the  words  of  an  American  writer 
(Kshop  on  Marriage,  vol.  1,  sec.  1676),"  the  deserting  party  con- 
sents still  to  live  in  the  same  house  with  the  other  in  the  capacity 
of  servant,  of  master,  of  brother,  of  sister,  of  parent,  of  child  or 
of  friend  either  for  pay  or  as  a  gratuity.** 

There  will  therefore  be  an  order  on  the  defendant  to  restore 
eonjugal  rights  to  the  plaintiff  on  or  before  the  10th  August, 
and  in  de&ralt  to  show  cause  on  the  following  Monday  week  (21st 
August)  why  a  decree  of  divorce  should  not  be  made  and  the 
custody  of  the  minor  children  given  to  the  plaintiff,  and  why  the 
defendant  should  not  be  declared  to  have  forfeited  all  benefits 
under  the  antenuptial  contract  which  was  entered  into  in  con- 
templation of  her  marriage  with  the  plaintiff,  and  be  ordered  to 
pay  the  oosta  of  this  action. 

Plaintiff's  Attorneys :  Tindall  &  Mortimer. 
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BERNSTEIN  v.  REX. 
1905.    AxigvAit  1.    Innes,  C.J.,  and  Solomon  and  Curlewis,  JJ. 

Criminal  procedure, — Gamhliruj  house. — Accew  of  the  pubiic. — Gaming 
appHathoett, — Law  6  of  1889,  «ec.  3. 

To  sustain  a  conviction  for  contravening  Law  6  of  1889  by  keeping  a 
gambling  house,  it  is  suilicient  to  prove  that  the  house  with  which 
the  accused  was  connected  was  frequented  by  members  of  the 
public,  and  that  appliances  used  for  gaming  were  found  on  the 
premises. 

Appeal  against  a  conviction  by  the  Assistant  Resident  Magis- 
trate of  Johannesburg. 

The  accused  was  charged  with  wrongfully  and  unlawfully 
keeping  a  gambling  house  or  a  gaming  table,  thereby  contra- 
vening sees.  1,  4  and  7  (read  together)  of  Law  6  of  1889  as 
amended  by  Law  1  of  1892.  At  the  time  the  house  was  raided 
a  dozen  packs  of  cards  were  found  on  the  floor  of  a  room  in 
wliich  there  were  twenty-eight  men.  There  was  also  a  table 
with  a  green  baize  cover  in  the  room,  and  about  four  dozen 
new  packs  of  cards  in  a  cupboai*d.  Tlie  hoase  was  freely  resorted 
to  by  the  public — on  one  occasion  between  fifty  and  sixty  per- 
sons were  found  there ;  and  scouts  were  employed  to  give  warn- 
ing of  the  approach  of  the  police.  The  accused  was  convicted 
and  sentenced  to  a  fine  of  £50  or  in  the  alternative  three  moutiis' 
imprisonment  with  hard  labour. 

Williamson,  for  the  appellant:  Cards  per  se  are  not  gaming 
appliances.  Our  law  is  distinct  from  the  English  law.  Whether 
there  is  any  distinction  or  not  there  must  be  evidence  that  the 
cards  were  used  in  an  unlawful  game.  There  was  no  evidence 
that  gambling  was  going  on  in  the  house  on  the  night  in  ques- 
tion ;  only  that  cards  were  found.  The  mere  presence  of  cards 
does  not  make  a  house  a  gambling  house ;  sec  Shepperd,  Preller 
and  Others  v.  Tlie  Stafr  (1  Off.  Rep.  pt.  3,  p.  44);  Reg.  v.  Ikivies 
([1897]  2  Q.B.  199).    There  is  no  statute  defining  what  an  unlaw- 
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ful  game  is.  The  only  definition  is  contained  in  sec.  3  of  Law  6 
ef  1889.  That  section  must  be  read  as  a  whole ;  and  before  a 
house  can  be  called  a  gaming  house  it  must  be  proved  that 
gaming  appliances  used  in  connection  with  the  unlawful  games 
mentioned  in  the  section  were  found  on  the  premises. 

Mattlietoa,  for  the  Crown :  It  is  not  necessary  to  prove  that 
one  or  other  of  the  games  mentioned  in  sec  3  of  Law  6  of  1889 
were  being  played  or  that  gaming  appliances  for  such  games  were 
found.  The  mere  presence  of  cards  and  other  articles  generally 
used  in  gaming  is  sufficient.  The  test  is  whether  the  game  in 
played  in  a  house  thrown  open  to  the  public,  and  which  persons 
are  in  the  habit  of  frequenting  in  order  to  play.  Under  certain 
circumstances  all  games  in  which  money  is  staked  would  fall 
under  the  head  of  gaming ;  see  Jenka  v.  Tm^in  (13  Q.B.D.  505) ; 
Dymm  v.  Mcmm  (22  Q.B.D.  351).  The  entrance  of  the  police  was 
resisted,  and  under  sec.  217  of  the  Criminal  Procedure  Code  that 
YidA  primd  fdcie  evidence  that  the  house  was  used  as  a  common 
gaming  house. 

[Ikkes,  C. J. :  This  is  not  a  prosecution  for  keeping  a  common 
gaming  house.] 

This  section  will  also  apply  to  prosecutions  under  Law  6  of 
1889.  Tlie  fact  that  gaming  appliances  were  found  on  the  pre- 
mises, and  that  the  house  was  open  to  the  public,  is  sufficient  to 
justify  the  conviction. 

WiUiamsan,  in  reply :  The  provisions  of  the  Criminal  Pro- 
cedure Code  do  not  apply  to  this  case. 

InnE8,  C.J. :  Hr.  Williatnawi  frankly  admits  that  this  house 
was  a  disorderly  and  disreputable  one.  But  that  is  not  the 
point  Accused  is  charged  with  contravening  Law  6  of  1889, 
and  the  question  is  whether  he  was  employed  in,  or  about,  or 
kept  a  gambling  house.  The  first  section  provides  that  "  it  shall 
be  unlawful  to  keep  or  visit  a  gambling  house  or  gaming  table." 
Then  the  third  section  defines  a  gambling  house.  The  section  is 
really  divided  into  two  parts.  First  it  says,  "  Every  house,  tent, 
room,  vehicle  or  other  place  of  meeting  shall  be  deemed  to  be  a 
gamblinjp  house,  in  which,  and  every  article  or  thing  shall  be 
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deemed  to  be  a  gmmbling  table,  od  which  gaming  appliances  sball 
be  found."  Secondly,  it  continues :  "  or  in  which  or  whereon  H 
shall  appear  that  a  bank  is  being  kept,  that  is  to  say,  in  whidi  or 
whereon  the  players  stake  money  against  the  money  of  the 
occupier  or  owner  of  the  houise  or  the  table  or  against,  money 
supplied  by  any  person,  bank  or  firm  or  mutual  assodationt  as  a 
fund  or  as  capital  for  the  purpose  of  gambling,  or  in  which  or  on 
which  rouge  et  noir,  rouletto,  faro  or  any  other  game  is  being 
played,  l^  which  the  owner  or  occupier  of  the  house  or  the  table 
of  any  person,  or  bank  or  firm  or  partnership  with  shares,  stakes 
money  against  the  money  of  the  players."  The  evidence  does 
not.  show  that  this  house  falls  within  the  second  part  of  the 
definition ;  and  the  question  therefore  is  whether  it  is  a  house 
or  other  place  of  meeting  in  which  gaming  appliances  have  been 
found  If  it  is,  then  it  will  fall  within  the  first  part  of  the 
definition  clause. 

Now  wliat  is  the  meaning  of  gaming  appliances  ?  If  they 
were  intended  to  denote  all  appliances  which  it  is  possible  to  use 
for  purposes  of  gaming,  and  if  the  word  "  house  "  is  in  no  way 
qualified,  every  house  in  which  cards  are  kept  would  be  a  gam- 
bling house,  liable  to  be  raided,  and  the  occupants  liable  to 
punishment  Mr.  Williamwm  contends  that  the  section  must  be 
read  as  a  whole,  and  that  gaming  appliances  mean  only  appli- 
ances used  in  connection  with  those  games  referred  to  in  the 
second  part  of  the  section.  But  even  if  we  take  that  meaning, 
then  any  private  house  in  which  playing  for  halfpenny  or  other 
small  stakes  was  going  on  would  be  a  gambling  house,  if  a 
roulette  table  was  being  used,  or  a  game  played  in  which  one  of 
the  players  was  the  banker  or  the  holder  of  the  table,  and  staked 
money  against  other  players.  The  house  might  be  a  private  one, 
and  the  stakes  infinitesimal ;  but  the  owner  could  bo  convicted 
of  keeping  a  gambling  house,  and  would  be  liable  to  the  penalties 
of  the  section.  It  is  unlikely  that  that  was  the  intention  of  the 
legislature.  Moreover,  there  is  the  further  difficulty  that  the 
two  portions  of  the  section  are  entirely  distinct  and  refer  to  dis- 
tinct things.  I  think  -the  solution  of  the  difficulty  and  the  real 
meaning  of  the  section  will  bo  found  by  obteiniug  a  clear  idea  of 
the  effect  of  the  words  "  or  other  place  of  meeting."    It  seems  to 
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me  that  the  statute  was  intended  to  pat  down  gambling,  or  play- 
ing for  money,  in  places  to  which  the  paUic  had  aooeas.    The 
preamble  shows  that  the  measure  was  adopted  in  the  interest  not 
of  private,  bat  of  pablic,  morality.    And  the  words  "  other  place 
of  meeting*'  seem  to  mean  other  place  to  which  the  pnblic  have 
aeeees.    A  house,  tent,  room  or  vehicle  is  not  ordinarily  a  place 
of  meeting;  but  the  use  of  the  expression  ''other  place  of  meet- 
ing" in  connection  with  them  shows  that  what  the  legislature 
bad  in  view  was  a  house,  tent,  room  or  vehicle  used  as  a  meeting- 
place  by  the  public,  and  in  which  gaming  appliances  were  found. 
If  the  section  is  read  in  that  way  it  appears  perfectly  dear,  and 
involves  no  hardship,  sqch  as  would  be  involved  even  if  Mr. 
Fillu»insai»'a  interpretation  be  taken.    Gaming  appliances  mean 
any  appliances  used  for  gaming.    And  all  we  have  to  ask  is 
whether  the  evidence  shows  this  house  was  a  place  of  meeting 
where  gaming  appliances  were  found.    That  seems  dear  from 
the  evidence.    About  a  dozen  torn  packs  of  cards  were  found  on 
the  Hoot  of  the  room  in  which  twenty-eight  men  were  sitting 
round  a  green  table ;  there  were  four  dosen  other  packs  of  cards 
on  the  premises;  and  the  house  was  used  as  a  meeting-place  for 
the  puUic,  and  was  not  only  frequented  by  the  boardors.    Scouts 
were  kept  to  give  warning  of  the  approach  of  the  police,  who 
raided  the  house  from  time  to  time — ^the  occupier  being  suspected 
of  contravening  the  Liquor  Law.    On  one  occasion  fifty  to  sixty 
individuals  were  found  there,  and  people  were  seen  coming  in 
and  out  all  night  counting  their  gains.    It  was  dearly  a  place  to 
which  the  public  went  to  meet  other  members  of  the  public. 
That  being  so,  it  was  a  gambling  house  as  defined  by  Law  6  of 
1889,  and  there  can  be  no  doubt  about  the  guilt  of  the  accused, 
beeauae  he  held  some  post  in  connection  with  the  house.    He 
admits  he  was  a  waiter,  but  denies  that  he  is  the  proprietor, 
stating  that  the  proprietors  have  gone  to  Capetown  and  cannot 
be  found.    That  may  be  so;  but  the  fact  does  not  exonerate  him. 
The  appeal  must  be  dismissed. 

Solomon,  J. :  I  think  there  is  ample  evidence  in  this  case 
that  the  house  in  question,  which  the  accused  is  charged  with 
having  kept  as  a  gambling  house,  and  which  is  described  as  a 
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boarding-house,  was  a  house  to  which  the  public  were  in  the 
habit  of  resorting  for  the  purpose  of  gambling — of  playing  games 
of  chance  for  money.     I  need  not  refer  to  the  evidence,  because 
I  think  the  magistrate  was  perfectly  justified  in  coming  to  the 
conclusion  that  the  house  was  a  house  of  that  nature.     Then  if 
that  be  so,  was  the  prisoner  a  keeper  of  a  gambling  house  as  laid 
down  in  sec.  3  of  Law  6  of  1889  ?    Now,  if  no  definition  were 
given  of  a  gambling  house,  my  own  opinion  is  that  there  would 
be  sufficient  evidence  to  justify  the  conclusion  that  the  accused 
was  connected  with  the  keeping  of  such  a  house ;  but  there  is  a 
definition  given,  and  what  we  have  to  determine  is  whether  the 
facts  of  the  case  show  that  this  was  a  gambling  house  within  the 
meaning  of  Law  6  of  1889.     Now  what  is  the  meaning  ?    The 
definition  is  in  the  alternative  :  "  Every  house,  tent,  room,  vehicle 
or  other  place  of  meeting  shall  be  deemed  to  be  a  gambling  house 
in  which  gaming  appliances  shall  be  found  or  in  which  or  whereon 
it  shall  appear  that  a  bank  is  being  kept,"  and  then  the  section 
refers  to  certain  games  in  which  it  is  the  habit  that  a  bank 
should  be  kept  by  some  person  against  other  persons  for  their 
money.     Now  it  appears  to  me  the  evidence  in  this  case  shows 
that  the  case  falls  within  the  first  part  of  the  definition.    It  was 
in  my  opinion  a  place  of  meeting.     In  my  opinion  the  words 
''  place  of  meeting  "  qualify  all  the  preceding  words — "  house,  tent, 
room  and  vehicle."    In  each  case  it  must  be  proved  that  the 
house,  tent,  room  or  whatever  it  may  be  was  a  place  of  meeting, 
which,  I  take  it,  would  mean  a  place  to  which  the  public  had 
access  and  wliere  the  public  could  meet.    The  evidence  in  this 
case  is  clear  that  this  was  a  house  in  which  the  public  habitually 
met ;  and  further,  it  is  clear  that  appliances  were  found  which 
were  used  for  the  purpose  of  gambling  by  people  who  resorted 
to  that  house  in  order  to  play  games  of  chance  for  money.     It 
appears  to  me,  therefore,  that  the  first  part  of  this  definition 
covers  this  case.     The  evidence  shows  that  this  was  a  place  of 
meeting  and  a  place  in  which  gaming  appliances  were  kept. 
Mr.  WiUictmson  has  argued  that  gaming  appliances  in  the  first 
part  of  the  section  must  be  explained  by  the  latter  part  of 
the  section,  and  that  it  only  means  appliances  used  in  those 
games  of  chance  which   are  referred   to  in  the   second  part. 
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lix  itiy  opinion  that  was  not  the  intention  of  the  legislature; 
and  as  the  evidence  in  this  case  shows  sufficiently  that  the 

prisoner  falls  within  the  first  part  of  sec.  3  of  this  Law,  I  agree 

that  the  conviction  must  be  maintained. 

CuRLEWis,  J. :  I  agree  in  the  judgment  that  has  been  given. 
I  think  the  evidence'  shows  this  place  is  a  house  of  meeting,  and 
according  to  the  evidence,  especially  of  the  superintendent  of 
police,  it  is  a  place  where  people  meet  for  purposes  of  gambling. 
He  said  in  his  cross-examination,  "I  have  seen  them  gambling 
there.  I  do  not  know  what  game,  because  as  soon  as  they  saw 
me  they  snatched  up  their  money  and  threw  away  their  cards 
and  broke  up  the  game."  It  seems  to  me  it  is  quite  clear  this 
house  is  such  a  meeting  house  as  in  the  interests  of  public  morality 
was  contemplated  by  this  Law,  the  object  of  w^hich  w&s  to*operate 
against  houses  of  this  nature. 


Innes,  C.J. :    The  appeal  is  dismissed  and  the  conviction 
confirmed. 

Appellant's  Attorneys:  Maclnnos  &  Zivuvenstein, 
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1905.    August  1.    Iknes,  C.J.,  and  Solomon  and  Cublewis,  J  J. 

Criminai  proeedure. — Wiijniomiiium. — Ordinance  M  qf  190$^  «m.  11. 

Bjr  tee.  II  of  Ordinance  54  of  1903  it  ia  an  oflbnoe  tor  tho«e  em- 
ployed in  or  about  a  mine  "to  do  any  act  or  make  any  cmiiarion 
likely  to  endanger  the  safety  or  cause  serious  personal  injury  to 
any  person,  and  which  act  or  omission  was  committed  or  made 
wilfully  by  the  personal  default  or  negligence  of  the  person 
accused."  Hek^  that  to  justify  a  conviction  for  a  wilful  omission 
under  the  section  it  must  be  shown  that  the  accused  knew  his  duty, 
and  that  he  deliberately  failed  to  perform  it 

Appeal  from  a  dedaion  of  the  Aiisistant  Resident  Magistrate 
of  Johannesburg. 

The  aocosed  was  charged  with  a  contravention  of  sec.  11  of 
Ordinance  54  of  1903  in  that  he  did  wrongfolly,  unlawfully  and 
wilf nUy  by  his  personal  default  or  negligence  fire  a  certain  charge 
of  blasting  gelatine  or  other  explosive  while  certain  natives  were 
in  snch  proximity  that  their  safety  was  endangered.  He  was 
charged  in  the  alternative  with  a  contravention  of  sec.  97  (1)  of 
the  regulations  promulgate^  under  the  Ordinance.  He  was  con- 
victed under  the  section ;  but  on  the  alternative  charge  he  was 
acquitted. 

It  appeared  that  the  accused  was  doing  his  first  shift  at  blast- 
ing work,  and  that  he  heard  the  other  men,  who  had  fired  their 
charges,  calling  "  Fire/'  and  that  he  then  called  "  Fire  "  once,  and 
ignited  his  charge.  The  warning  which  he  gave  was  insufficient, 
and  he  did  not  observe  that  there  were  natives  in  the  neighbour- 
hood where  he  was  blasting,  some  of  whom  were  injured  by  the 
falling  stones.  The  magistrate  found  him  negligent  in  not  giving 
sufficient  warning  before  lighting  the  charge.  It  was  not  proved, 
however,  that  the  accused  had  acted  wilfully. 

WiUiamnon,  for  the  appelhmt :  In  order  to  justify  a  con- 
viction for  a  "wilful  omission,"  it  must  be  proved  that  the 
accused  knew  what  he  should  do  and  that  he  deliberately 
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nef^eetod  to  do  it.  Mere  proof  of  culpftble  negligenoe  is  not 
enough.  In  this  CAse  it  is  clear  tliat  the  aocosed  did  not  fire  his 
eharge  until  the  other  charges  had  been  fired,  and  after  he  him- 
self had  caUed  out "  Fire.**  It  was  the  accused's  first  shift  at  that 
work,  and  it  has  not  been  proved  that  he  knew  his  duty  and 
deliberately  failed  to  carry  out  such  duty. 

MaU/iefffs,  for  the  Crown :  The  charge  was  one  of  commission, 
and  not  one  of  omission.  The  wrongful  act  wa^  the  firing  of  the 
charge,  and  not  the  failure  to  take  all  due  precaution. 

[Innes,  C.J.:  The  appellant  was  found  guilty  of  a  wilful 
omisdon.] 

It  was  the  duty  of  the  accused  to  take  certain  precautions, 
which  he  did  not  do,  and  he  must  be  presumed  to  have  known 
his  duty.  The  omission  was  therefore  wilful.  The  term  "  wilful 
omission  "  is  used  to  distinguish  an  omission  which  is  punishable 
from  one  which  is  not ;  for  instance,  where  the  firing  of  the  charge 
was-  accidental  the  omission  to  take  precautions  would  not  be 
punishable.  The  doctrine  with  regard  to  wilful  neglect  was 
folly  discussed  in  Reg.  v.  Senior  ([1899]  1  Q.B.  288). 

Inubs,  C.J. :  The  accused  was  charged  with  contravening 
Rec  11  of  Ordinance  S4  of  1903,  and  also  with  contravening  the 
regulations  framed  under  that  Ordinance.  He  was  convicted 
under  the  section,  but  was  acquitted  on  the  alternative  charge. 
It  is  difficult  to  imagine  a  section  more  unfortunately  worded  than 
the  one  in  questipn;  and  I  doubt  whether  any  constructioh 
placed  upon  it  can  quite  escape  criticism.  But  one  thing  is 
clear,  and  that  is  that  the  section  deals  with  two  things — acts 
likely  to  endanger  safety  or  cause  serious  personal  injury,  and 
omissions  likely  to  have  the  same  result  It  is  also  clear  that 
the  word  "wilfully"  as  used  in  the  section  qualifies  omissions 
as  i?6ll  as  commissions.  When,  therefore,  a  man  employed  in 
a  mine  is  charged  with  endangering  the  safety  of  others  by  an 
omianon,  then  in  order  to  render  him  liable  under  this  section 
proof  must  be  given  that  the  omission  was  wilful;  in  other 
words,  that  the  man  had  his  duty  in  view,  and  that  he  deliber- 
ately failed  to  carry  it  out.  In  this  instance  the  charge  was  that 
the  accused  did  wrongfully  and  unlawfully  fire  a  certain  charge 
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of  bla.sting  gelatine  while  a  native,  Somhali,  and  other  natives 
were  in  8uch  close  proximity  as  to  be  endangered.  It  is  plausibly 
argued  that  this  charge  implied  not  an  omission,  but  an  act  of 
commission — that  it  was  the  firing  of  gelatine  which,  under  the 
circumstances  in  which  it  was  done,  was  likely  to  endanger  the 
safety  of  persons  in  the  mine.  Even  if  that  were  so,  the  ques- 
tion would  arise  whether  it  was  not  necessary  to  prove  that  the 
accused  knew  of  the  likelihood  of  danger  at  the  time  when  he 
committed  the  act.  But  I  need  not  go  into  that  point,  because 
the  man  was  found  guilty  of  an  omission  only.  It  was  not  firing 
the  charge  of  gelatine.  That  was  part  of  his  duty.  Where  he 
erred  and  where  the  magistrate  found  him  negligent  was  not  in 
respect  of  firing  the  gelatine,  but  iri"  not  giving  sufficient  warning 
before  he  lighted  the  fuse.  And  in  order  to  establish  his  guilt 
under  this  section,  it  was  necessary  for  the  Crown  to  prove  that 
the  omission  was  wilful ;  in  other  words,  that  he  knew  it  was  his 
duty  and  that  he  wilfully  refrained  from  giving  due  waiTiing.' 

It  is  a  very  drastic  section ;  and  I  think  it  was  the  intention 
of  the  legislature  that  the  word  *'  wilful "  should  have  the  effect 
I  have  explained.  The  evidence  on  the  record  does  not  satisfy 
roe  that  the  omission  was  wilful.  It  was  the  man's  first  shift  at 
that  work,  and  it  may  be  he  did  not  think  of  it.  He  had  heard 
the  other  men  who  had  fired  their  charges  calling  "  Fire,"  and  he 
called  "  Fire  "  once  also  and  then  ignited  his  charge.  The  magis- 
trate found  there  was  culpable  negligence,  but  that  expression  is 
not  used  in  the  section.  Negligence  may  be  culpable  in  the 
highest  degree,  and  yet  not  be  wilful.  This  omission  I  do  not 
think  was  wilful,  and  therefore  the  appeal  must  succeed.  There 
would  have  been  no  difficulty  about  the  case  had  the  magistrate 
found  the  man  guilty  on  the  alternative  charge,  as  he  clearl)' 
was.  He  did  not  carry  out  the  regulations  which  specify  the 
precautions  which  should  be  taken,  and  the  magistrate  could 
have  found  him  guilty  of  that  and  fined  him,  but  he  found  him 
not  guilty  under  the  regulations  and  guilty  under  the  sectioft. 
The  appeal  must  be  allowed  and  the  conviction  set  aside. 

Solomon  and  Curlewis,  J.J.,  concurred. 
Appellant's  Attorneys :  Maclniftea  cfc  Zvxtrenstein, 
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HAR-MORRIS  v.  REX. 
1905.    Attgicst  2.    Ixnes,  C.J.,  and  Solomon  and  Curlewis,  J.J. 
S^er.— Tainted /oodst^fi.^Auet^aneer.'--Lafo  29  ^1896,  /wc.  1. 
Sec.  I  of  Law  29  of  1896  applies  to  Ralee  by  auctioneers. 

Appeal  from  a  conviction  by  the  Assistant  Resident  Magistrate 
of  Pretoria. 

The  accused  was  charged  under  sec.  1  of  Law  29  of  1896  with 
"selling  tainted  foodstuffs,  to  wit,  five  tins  of  biscuits  deleterious 
for  human  consumption  " ;  he  was  found  guilty  and  sentenced  to 
pay  a  fine  of  £15  or  in  default  ten  days'  imprisonment. 

The  accused,  an  auctioneer,  sold  a  number  of  tins  of  biscuits 
by  public  auction.  It  transpired  that  some  of  the  biscuits  were 
bad,  although  there  was  nothing  in  the  appearance  of  the  tins  to 
indicate  the  fact.  No  analysis  of  the  biscuits  was  made,  but  the 
medical  officer  of  health  testified  that  they  were  in  his  opinion 
unfit  for  human  food:  The  accused  pleaded  that  he  was  not  the 
owner  of  the  biscuits,  and  that  he  was  not  aware  of  their  condi- 
tion. Other  biscuits  sold  by  the  accused  on  the  same  day  were 
perfectly  sound. 

Oregoimvski,  for  the  appellant :  There  must  be  evidence  that 
the  articles  were  deleterious  for  human  consumption.  There 
must  be  an  analysis  of  the  goods ;  the  mere  fact  that  they  looked 
bad  and  smelt  sour  is  not  sufficient.  Scienter  on  the  part  of  the 
accused  should  be  proved  to  bring  him  within  the  section. 

[Solomon,  J. :  Tlie  section  does  not  require  knowledge  on  the 
part  of  the  accused.] 

That  point  has  not  been  settled.  It  is  true  that  the  next  sec- 
tion makes  special  mention  of  the  necessity  of  knowledge.  The 
Law  does  not  apply  to  an  auctioneer,  but  merely  to  the  original 
seller.  It  is  only  intended  to  apply  to  persons  who  are  in  the 
habit  df  selling  foodstuffs.  An  auctioneer  is  simply  the  agent  of 
the  owner.    The  person  liable  is  he  who  sends  the  goods  for  sale. 
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Matthews,  for  the  Crown :  From  the  eridenea  it  is  dear  that 
tainted  foodetnflb  were  sold  fay  the  eoenaed :  that  is  all  that  is 
required  by  the  section.  It  is  onneoesBary.to  prove  that  the  goods 
were  deleterions  for  hunuui  eoneiimptiqn.  An  aoctiooeer  comes 
within  the  terms  of  the  section.  The  language  of  the  seetioa 
shows  that  the  legislature  intended  it  to  apply  to  auetioneerB. 
Any  person  who  sells  or  causes  to  be  sold  may  be  proceeded 
against  For  the  interpretation  given  to  the  word  ''seller^  see 
Halehin  v.  Hindmarsh  ([1891]  2  Q.B.  181). 

OregorowM,  in  reply. 

iMVEti,  C  J. :  The  first  point  raised  is  whether  the  Act  covers 
sales  fay  auctioneers.  An  auctioneer  is  a  seller,  and  the  Act 
renders  every  person  liable  to  punishment  who  sells  or  causes  to 
be  sold  certain  articles.  Clearly  an  auctioneer  does  that;  and  I 
think  the  words  cover  and  include  sales  by  auction  as  well  as 
sales  in  shops  or  by  private  individuals.  In  this  case  there  was 
a  sale  by  the  appellant  *  Were  the  things  sold  such  as  came  under 
the  operation  of  the  section  ?  They  certainly  were,  according 
to  the  evidence,  tainted  foodstuflb.  The  biscuits  were  "  spoUt" 
Thatis  the  proper  translation,  not'' tainted."  It  is  not  necessary 
to  decide  whether  to  render  a  sale  of  foodstuA  punishable  under 
the  section  the  food  must  be  deleterious  for  human  conaumption ; 
because  upon  the  records  I  am  satisfied  that  these  particular 
biscuits  were  deleterioua  There  was  no  evidence  for  the  defence 
upon  the  point,  and  the  testimony  of  the  medical  oflBoer  of 
health  is  clear  that  the  biscuits  had  undergone  a  chemical  change 
which  would  make  them  injurious  to  the  health  of  any  ordinaiy 
person  consuming  them.  In  the  absence  of  special  provision  in 
the  statute  it  is  not  necessary  in  every  case  to  produce  an 
analysis  of  the  articles  alleged  to  have  been  illegally  sold.  It 
would  in  many  cases  be  desirable  there  should  be  an  analysis; 
but  I  cannot  see  that  the  Law  makes  an  analysb  ensential,  There 
is  evidence  here  to  justify  the  finding  of  the  magistrate  that 
these  biscuits  were  unfit  for  human  consumption.  That  being  so, 
although  it  may  be  a  hard  case  (I  think  myself  it  is  a  very  hard 
case)  the  finding  of  the  magistrate  must  be  sustained. 

The  auctioneer  had  a  Qonsigninent  of  faisciiits  to  selL    They 
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wefe  not  all  bad  In  oaiward  oondition  they  were  good.  Some 
of  the  tins  were  souDd,  and  one  produced  in  court  waa  good ; 
but  it  so  happened  that  half  a  doaen  tins  bought  by  the  person 
who  instituted  these  proceedings  were  bad.  The  position  of  the 
auctioneer  was  a  difficult  one.  If  he  had  broken  open  all  the  tins 
he  would  have  prejudiced  the  sale.  '  However,  the  Court  cannot 
help  that ;  but  it  does  seem  to  me  that  the  punishment  inflicted 
hy  the  magistrate  was  quite  out  of  proportion  to  the  gravity  of 
the  oflence.  There  was  a  mere  technical  breach  of  the  Law ;  and 
in  my  opinion,  though  the  conviction  must  be  sustained,  the  fine 
should  be  reduced  to  6s.  This  will  mark  the  sense  of  the  Court 
that  there  is  no  moral  blame  to  be  attached  to  the  appellant  The 
conviction  must  be  confirmed,  but  the  fine  reduced  to  6s. 

SoLOMOH  and  CuRUWis,  J.J.,  concurred. 
Appellant's  Attorney :  A.  H.  Melsod. 
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1906.    August  10.    Solomon,  J. 

Landlord  md  tmanL^-FarcibU  ^fedmerU  under  daurn  qf  learn."-' 
SpduUioH, 


A  kite  empowering  the  leiior,  in  the  event  of  a  breach  of  its  con- 
ditione,  to  remove  and  expel  the  lenee  from  the  premises  without 
hssl  process  and  without  liability  for  damages  is  illegal  and  void ; 
and  a  lessee  fordUy  ejected  under  such  Agreement  for  failiog  to 
perform  a  covenant  of  the  lease  is  entitled  to  be  reinstated. 

Application  for  an  order  directing  respondent  to  restore 
possession  of  certain  premises  to  the  applicant 
The  facts  are  set  out  in  the  judgment 

Tvndall,  for  the  applicant 

yfdmjLronne,  for  the  respondent 
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Solomon,  J. :  This  is  an  application  for  relief  against  what  is 
usually  known  as  an  act  of  spoliation.  The  applicant  in  this 
caee  entered  into  a  lease  with  the  respondent  Boshoff  in  June, 
and  it  appears  that  tlie  lease  was  cancelled  by  a  subsequent  lease 
dated  1 1th  July,  1905.  Under  the  latter  lease  the  respondent 
let  certain  hotel  premises  to  the  applicant  for  a  term  of  twelve 
months  from  1st  July,  1005.  There  was  a  provision  in  the  lease 
that  the  applicant  should  pay  before  1st  August,  1905,  the  sum 
of  £350  in  cash  at  the  National  Bank,  Middelburg,  which  sum 
should  be  considered  as  a  deposit  for  the  due  maintenance  of  the 
liquor  license,  and  should  only  be  repayable  on  Ist  July,  1907, 
should  no  conviction  under  the  Liquor  Law  be  entered  against 
the  lessee.  It  is  not  necessary  to  refer  to  the  terms  of  the  lease 
except  to  the  condition  (c£),  which  provides  that  should  the  party 
of  the  other  pai*t  fail  to  pay  the  said  sum  of  £350  on  or  before 
1st  August  the  party  of  the  one  pai*t  shall  have  the  right  to  take 
repossession  of  the  hotel  or  any  part  thereof,  with  the  right  to 
remove  and  expel  any  party  or  any  one  on  the  premises  without 
any  legal  process  or  being  subject  to  any  action  for  damages  by 
the  injured  party  or  other  iM^tions. 

Now  it  is  common  cause  that  under  this  contract  tlie  applicant 
entered  into  possession  of  these  premises  apparently  at  the  end 
of  June  and  before  the  signing  of  this  contract  of  11th  July, 
1905,  and  that  he  was  lawfully  in  possession  of  these  premises  up 
to  1st  August,  1905.  That  is  the  date  when  this  sum  of  £350 
had  to  be  deposited ;  the  condition  was  "on  or  before  that  date." 
I  assume  for  the  purposes  of  this  case  that  there  was  no  subsequent 
agreement  between  the  parties,  as  is  alleged  by  the  applicant, 
that  the  period  of  payment  should  be  extended,  and  that  the 
applicant  was  to  have  up  to  15th  August,  1905,  to  deposit  this 
sum.  I  will  assume  that  he  was  in  default  on  1st  August,  and 
that  this  sum  of  £350,  which  ought  to  have  been  deposited  on 
that  date,  had  not  been  deposited.  That  being  so,  it  is  quite  dear 
that  under  the  provisions  df  this  lease  the  respondent  was  entitled 
to  cancel  the  lease,  and  was  entitled  to  an  order  ejecting  the  lessee 
from  the  premises  by  reason  of  his  breach  of  this  condition.  Bat 
the  respondent,  instead  of  coming  to  the  Court  and  obtaining  an 
order  for  the  ejectment  of  the  lessee  from  the  premises  by  reasoo 
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of  die  breach  of  this  condition  of  the  lease,  took  the  law  into  his 
own  lianda  Tlie  evidence  is  clear  that  on  that  date  the  applicant 
was  forcibly  ejected  by  the  lessor.  In  his  affidavit  he  states: 
"On  that  day  petitioner  violently  and  with  force  was  ejected 
from  the  premises  by  the  lessor ; "  and  that  is  really  to  all  intents 
and  purposes  admitted  id  the  affidavit  by  the  respondent  Boshoff. 
The  admission  is  in  general  terms  and  states :  "  In  the  presence 
of  two  detectives  and  two  other  persons  applicant  was  removed 
from  the  premises."  Well  if  that  is  not  using  foi-ce  it  is  difficult 
to  know  what  is  meant  by  force.  Tlie  applicant  was  removed  in 
the  presence  of  two  detectives  and  two  other  persons,  and  it 
appears  to  me  that  is  practically  an  admission  by  the  respondent 
that  what  is  stated  by  the  applicant  is  true,  namely,  that  on  that 
date  he  was  forcibly  and  violently  ejected  from  these  premises. 

Now,  as  I  have  already  said,  I  assume  that  the  applicant  was 
in  default  in  regard  to  paying  this  sum  of  £350;  but  in  my 
opinion  that  did  not  justify  the  respondent  in  taking  the  law  into 
his  own  hands  and  going  on  to  these  premises  and  forcibly  eject- 
ing the  lessee  tlierefrom.  His  duty  was  perfectly  clear.  He  had 
the  right  by  reason  of  the  breach  of  that  condition  of  the  lease  to 
obtain  the  cancellation  of  the  contract,  and  to  obtain  an  order 
from  the  Court  ejecting  him  from  the  premises.  But  I  think  it 
is  perfectly  clear  that  under  ordinary  circumstances  no  lessor  has 
any  right  to  take  the  law  into  his  own  hands  and  to  use  force  in 
order  to  give  effect  to  such  a  condition  as  this  contained  in  the 
lease. 

The  only  question  is  whether  there  is  any  difference  in  this 
case  by  virtue  of  the  express  provision  contained  in  clause  (d), 
which  provides  that  if  the  lessee  fails  to  pay  the  amount  of 
£350  on  the  due  date,  the  lessor  shall  have  the  right  to  take 
repossession  of  the  hotel  or  any  part  thereof,  with  the  right  to 
remove  and  expel  any  paiiy  or  any  one  on  the  premises  without 
any  legal  process  or  being  subject  to  any  action  for  damages  by 
the  injured  party  or  any  other  actions.  In  my  opinion  a  clause 
of  that  nature  makes  no  difference  whatsoever  to  the  rights  of 
the  parties.  I  think  a  clause  of  that  nature  is  void.  It  cannot 
confer  on  the  lessor  rights  practically  prohibited  by  law.  The 
law  prohibits  the  lessor  taking  the  law  into  his  own  hands  and 
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nmog  vkdeiioe,  mm!  in  my  opinion,  although  the  applicant  was  » 
party  to  this  agreement  giving  the  leeeor  tiiia  right,  it  is  contrary 
to  the  law,  and  a  provision  of  that  nature  most  be  toeated  as  void 
and  of  no  effect  The  policy  of  the  law  is  to  prevent  disturbances 
of  the  peace,  and  in  no  other  way  can  the  peace  and  quiet  of  the 
country  be  maintained  as  between  lessor  and  lessee  unless  the 
Court  is  very  strict  in  putting  a  stop  to  any  action  of  this  nature 
on  the  part  of  lessors.  In  this  case  the  applicant  was  in  lawful 
possession  on  1st  August  He  has  been  violently  ejected  from 
the  premises,  and  he  is  therefore,  without  entering  into  any 
question  of  the  rights  of  the  parties,  entitled  to  be  restored  to 
his  possession,  and  when  he  is  restored  to  his  possession  then  the 
rights  of  the  parties  can  be  determined  in  the  courts.  I  under- 
stand that  the  Portuguese  Wine  Co.  are  merely  acting  as  the 
i^nts  of  BoshofT,  and  the  order  will  therefore  be  made  upon 
the  respondent  Boshoff  forthwith  to  restore  the  possession  of 
these  premises  to  the  applicsitit  and  to  pay  the  costs  of  the 
application. 

Applictot's  Attorneys:  Lunnon  cE;  Nixon;  Respondent's  At- 
torney :  /.  JPsser. 
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NOBLE  V.  HEATLEY. 
1905.     AuffiLHt  14.    Innes,  C.J.,  and  Solomox,  J. 

Laitdlord  and  t^fiatU. — Laiidlordu  hypothec. — Ignorance  of  landlord. — 
Subneqnent  fiotice. 

The  lessee  of  a  house  was  possessed  of  furniture  purcliased  on  condition 
Uiat  the  dominium  should  remain  in  the  seller  until  final  payment 
of  the  price.  The  landlord  was  unaware  of  these  facts  until  he 
received  notice  of  them  on  the  14th  February,  the  rent  for  the 
houise  liaving  fallen  into  ari'ear  on  the  1st.  The  final  instalment 
of  the  purchase-price  of  the  furniture  had  not  yet  been  paid.  Held, 
on  appeal,  that  the  furniture  was  subject  to  the  landlord's 
hypothec. 

Heldy  further,  that  the  notice  on  the  14  th  Februaiy  did  not  affect  the 
landlord's  hypotliec,  which  had  already  accrued. 

Appeal  from  a  decision  of  the  First  Civil  Magistrate  of 
Johannesburg. 

The  facts  were  briefly  as  follows:  Certain  furniture  contained 
in  premises  owned  by  one  Noble,  but  occupied  by  his  tenant  Mrs. 
O'Hara,  was  attached  by  the  messenger  of  the  magistrate's  court 
under  a  judgment  obtained  by  Noble^  against  Mrs.  O'Hara  for 
rent  for  the  month  of  February ;  summons  had  been  issued  on 
the  20th  February,  and  judgment  obtained  on  the  9th  March. 
Mrs.  Heatley  claimed  the  furniture  as  her  property,  on  the 
ground  that  although  sold  to  Mrs.  O'Hara  it  had  been  sold  under 
a  condition'  that  it  should  remain  her  property  until  the  final 
instalment  of  the  purchase-price  had  been  paid.  Noble  was  not 
aware  of  this  transaction  until  he  received  written  notice  on  the 
14th  February  that  the  furniture  was  the  property  of  Mrs. 
Ueatlcy,  inasmuch  as  the  final  instalment  of  the  purchase-price 
had  not  been  paid.  The  magistrate  held  that  the  furniture  must 
be  released  from  attachment.     Noble  appealed. 

Benson,  for  the  appellant:  The  furniture  was  in  the  house 
with  the  consent  of  Mrs.  Heatley,  and  for  the  purpose  of  per- 
manently remaining  therein  for  the  use  of  Mrs.  O'Hara,  and  it 
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was  therefore  subject  to  Noble's  hypothec  for  rent;  see  LongluTids 
V.  Fravckeii  (Kotz^,  Transvaal,  256).  If  goods  have  been  brought 
into  a  house  occupied  by  the  lessee,  under  hire-purchase  system, 
they  are  regarded  as  being  permanently  there,  and  are  liable  to 
the  landlord's  hypothec;  see  The  Standard  and  Diggers'  Newa 
Printing  and  Publishing  Co.  v.  Eaterhuizen  (10  C.L.J.  236). 
As  regards  the  question  whether  the  notice  given  on  the  I4th 
February  could  discharge  the  landlord  s  lien  which  attached  on 

the  1st  February 

[Innes,  C.J. :  We  will  hear  Mr.  Smuts  on  that  point.] 

Smuts,  for  the  respondent :  The  sale  of  the  furniture  being 
subject  to  a  suspensive  condition,  it  cannot  be  argued  that  tlie 
furniture  was  in  the  house  for  the  permanent  use  of  the  hirer. 
The  condition  destroys  the  permanency;  see  Lazarus  v.  Dose 
(3  S.C.  42). 

[Innes,  C.J. :  Assuming  that  the  landlord's  lien  attached  on 
the  Ist  February,  of  what  effect  is  the  notice  which  was  given 
on  the  14th  February  ?] 

The  theory  on  which  the  landlord  has  a  lien  over  his  lessee's 
property  is  based  on  the  consent  of  the  person,  and  that  consent 
may  be  withdrawn ;  see  Mackay  Bros.  v.  Cohen  (1  Off.  Rep. 
pt  4,  p.  57). 

Innes,  C.J. :  It  is  far  from  clear  that  the  magistrate  was 
wrong  in  deciding  that  the  goods  remained  the  property  of  Mrs. 
Heatley.  They  had  originally  been  hers,  and  were  sold  by  her 
to  Mrs.  O'Hara,  the  new  tenant,  on  condition  that  the  dominium 
should  remain  in  Mrs.  Heatley  until  certain  instalments  had  been 
finally  paid.  But  though  they  were  her  property,  they  might 
under  certain  circumstances  become  subject  to  the  hypothec  of 
the  landlord.  Clearly  they  were  brought  on  the  premises  for 
the  use  of  the  lessee.  The  question  then  arises  whether  they 
were  brpught  there  under  circuuiutances  from  which  an  intention 
could  be  inferred  that  they  were  intended  to  remain  indefinitely. 
I  think  that  is  a  more  accurate  expression  than  "  in  perpetuity." 
If  so,  then  the  conduct  of  the  owner  in  allowing  them  to  be  so 
brought  on  to  the  premises  induced  the  landlord  to  think  the 
goods  were  in  the  same  position  as  the  goods  of  the  tenant,  and 
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therefore  were  subject  to  his  lien.  I  think  that  was  the  position 
in  thi«  «!«€.  The  iurniture  could  not  be  removed  by  Mrs. 
Heatley  so  long  as  Mrs.  O'Hara  paid  the  monthly  instalments 
and  the  parties  contemplated  that  she  would  pay  them.  She  paid 
a  large  part  of  the  purchase-price  at  once,  and  undertook  to  pay 
the  remainder  by  instalments;  and  so  long  as  she  paid  the  instal- 
ments the  articles  could  not  be  removed.  From  those  facts, 
apart  from  any  authority,  I  should  arrive  at  the.  conclusion  that 
the  things  were  to  remain  on  the  premises  indefinitely.  And  the 
case  of  The  Standard  and  Diggers*  News  Printing  and  Publish- 
trig  Co.  V.  Esterhvizen  is  conclusive  on  the  point. 

The  only  other  question  is  the  efltect  of  the  notice  given  on 
the  14th  February  to  the  landlord.  Now  the  rent  of  these 
premises  was  payable  in  advance,  and  upon  the  2nd  February, 
when  the  rent  became  in  arrear,  the  furniture  was  upon  the 
premises  and  the  landlord's  right  to  attach  it  was  undoubted. 
A  mer^  notice  after  that  date  of  Mrs.  Heatley's  claim  could  not 
affect  his  lien  without  his  consent,  and  he  gave  no  consent  what- 
ever. The  case  referred  to  by  Mr.  Smvts  is  a  case  in  which,  as  I 
gather,  the  notice  given  to  the  landlord  by  the  owner  of  the 
pinno  was  given  at  the  time  when  the  piano  was  placed  on  the 
leased  premises,  but  that  was  before  the  landlord  had  acquired 
any  right  of  tacit  hypothec  at  all.  If  the  owner  of  the  piano  had 
waited  until  the  landlord's  lien  had  attached,  the  position  would 
have  been  different.  The  magistrate  was  wrong,  and  the  appeal 
must  be  allowed ;  the  goods  declared  liable  to  attachment ;  the 
appellant  will  have  his  costs  in  both  courts. 

Solomon,  J.,  concurred. 

Appellant's  Attorneys:  Stegmann,  Esselen  Sf  /2oo9;  Respond- 
ent's Attorney :  L.  Levy, 
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1905.    August  14.  Innes,  C.J.,  and  Solomon  and  Curlewis,  J. J. 

Liqvor  Iatc$, — Lxcetuing  court, — Grant  of  licenaes  in  excew  of  ths 
number  allewed  in  tec,  32  of  Ordinance  32  qf  1902. 

The  Supreme  Ck>tirt  has  jurisdiction  to  review  the  proceedings  of  a 
liquor  licensing  court. 

Sec.  32  of  Ordinance  32  of  1902  enacts  that  "no  licensing  court  shall 
grant  a  greater  number  of  licenses  for  the  sale  of  liquor  bj  retail 
in  any  town  .  .  .  than  shall  average  one  for  every  250  of  the 
white  male  inhabitants  above  the  age  of  sixteen  years  reeideiit 
in  such  town.  ..."  In  the  town  of  Nijlstroom  only  one  such 
license  could  issue  under  this  section  ;  the  licensing  court  granted 
two  ;  from  the  minutes  of  the  proceedings  of  the  court  it  appeared 
that  the  applications  were  dealt  with  seriatim.  Heldy  on  appeal,  that 
the  grant  of  the  second  license  was  invalid,  and  must  be  set  asida 

Appeal  from  the  decision  of  Mason,  J.,  in  Chambers; 

The  Waterburg  Liquor  Licensing  Court  had  granted  twolicenaeB 
for  t^e  sale  of  liquor  by  retail  in  the  town  of  Nijlstroom.  In 
terms  of  sec.  32  of  the  Liquor  Licensing'  Ordinance  of  1902, 
N\jbtroom  was  only  entitled  to  one  retail  liquor  license.  From 
the  minutes  of  the  proceedings  of  the  licensing  court  it  appeared 
that  a  decision  had  been  arrived  at  in  regard  to  Slesing  &  Ca's 
application,  and  afterwards  in  regard  to  that  of  Mrs.  Poll  'These 
decisions  were  not  given  until  after  the  court  had  heard  argument 
on  both  applications,  during  the  course  of  which  the  attentioft  of 
the  court  was  directed  to  the  law,  and  until  after  the  court  had 
taken  time  to  consider  both  applications.  Slesing  &  Co.  then 
applied  to  the  judge  in  Chambers  for  an  order  setting  aside 
the  decision  of  the  licensing  court  by  which  a  general  retail  liquor 
license  was  granted  to  Mrs.  Poll,  and  declaring  that  the  applicants 
were  at  present  entitled  to  the  only  license  of  that  nature  in 
Nijlstroom.  This  application  was  granted,  and  Mrs.  Poll's  license 
was  declared  cancelled ;  against  this  decision  Mrs.  Poll  appealed. 

de   Wet,  for  the  appellant:  The  learned  judge  found  that 
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Slesing  &  Co/s  license  was  granted  first,  but  the  appellant  main- 
tuns  that  both  licenses  were  granted  simultaneously.  That  is 
dear  from  the  affidavit  of  the  clerk  of  the  licensing  court  The 
date  of  the  granting  is  the  sitting  of  the  court  Both  applica- 
tions stood  upon  the  same  footing.  The  first  license  was  not 
granted  until  the  application  for  the  second  had  been  heard,  and 
then  both  were  granted  simultaneously.  The  judgment  of  the 
licensing  court  was  a  judgment  upon  both  applications,  and 
cannot  be  split  up.  If  the  judgment  exceeds  the  jurisdiction  of 
the  court  the  whole  of  it  must  be  set  aside.  The  Court  has  the 
power  to  remit  the  whole  matter  to  the  licensing  court.  Under 
the  Cape  Act  the  Cape  court  has  taken  upon  itself  the  power  to 
remit  such  matters  (Ex  parte  Mann,  21  S.C.  108);  and  the 
Transvaal  Administration  of  Justice  Proclamation  is  similar  to 
the  Cape  Act  To  cancel  the  aecond  license  will  be  to  deprive 
the  licensing  court  of  the  discretion  conferred  upon  it  by 
sec  27  of  Ordinance  32  of  1902  of  selecting  which  license  it 
will  authorise. 

Es^dtii,  for  the  respondents:  The  niinutes  of  the  licensing 
<»urt,  coupled  with  the  fact  that  the  attention  of  the  court  was 
drawn  to  the  law,  and  coupled  with  the  affidavit  of  the  chairman 
of  the  court,  show  clearly  that  the  court  first  intended  to  grant 
two  licenses,  and  that  the  court  then  granted  the  first  license 
and  then  the  second.  The  application  which  is  prior  in  time  has 
the  prior  right  The  granting  of  the  first  license  was  valid,  but 
the  granting  of  the  second  was  illegal  and  must  be  set  aside. 

de  Wet,  in  reply:  The  granting  of  two  licenses  is  illegal, 
therefore  the  whole  proceedings  of  the  court  must  be  set  aside. 
It  18  common  cause  that  this  Court  has  jurisdiction  to  review  the 
proceedings  of  the  licensing  court;  see  Johannesburg  Conaoli- 
doled  Investment  Co,  v.  Johannesburg  TovM  Council  ([1903] 
T.S.  111). 

Inkes,  C.J. :  Sec  32  of  the  Liquor  Licensing  Ordinance, 
1902,  provides  that  "no  licensing  court  shall  grant  a  greater 
number  of  licenses  for  the  sale  of  liquor  by  retail  in  any  town, 
village  or  municipality  than  shall  average  one  for  every  250  of 
.the  white  male  inhabitants  above  the  age  of  sixteen  resident  in 
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such  town,  village  or  municipality."  To  my  mind  that  Rection  is 
imperative.  It  limits  the  power  of  licencing  courts,  and  makes  it 
impossible  for  any  such  body  to  legally  issue  a  license  in  contra- 
vention of  the  conditions  there  laid  down.  And  it  is  clear  that, 
if  a  licensing  court  does  contravene  the  provisions  of  the  section, 
this  Court  has  jurisdiction  to  review  its  proceedings  and  set  aside 
or  correct  them,  on  the  application  of  any  party  interested. 
That  is  common  cause,  and  is  in  accordance  with  the  decision  in 
the  case  to  which  Mr.  de  Wet  drew  attention.  It  is  dear  that 
the  present  applicant  is  an  interested  party.  Both  parties  are 
vitally  interested  in  the  granting  of  these  two  licenses,  and  either 
of  them  might  have  come  to  the  Court  to  question  the  legality 
of  the  proceedings.  The  question  is  whether  both  licenses  should 
be  set  aside,  or  only  one ;  and  that  again  appears  tome  to  depend 
on  whether  the  court  dealt  with  the  applications  seriatim,  or 
whether  they  intended  to  bracket  their  decisions  and  deal  with 
both  applications  at  the  same  instant  of  time.  If  they  dealt 
with  them  seriatim,  and  considered  Slesing  &  Co.'s  application 
first,  then  in  my  opinion  the  learned  judge  in  Chambers  was 
right  in  holding  that  the  court,  having  dealt  with  one  applica- 
tion and  granted  it,  could  not  thereafter  grant  another  in  excess 
of  the  provisions  of  sec.  32.  Their  action  in  granting  the  second 
was  illegal  and  the  license  was  wrongly  issued. 

As  to  what  they  intended  to  do,  we  must  look  at  the  minutes 
of  proceedings ;  and  in  them  the  decisions  are  not  bracketed,  but 
appear  to  have  been  arrived  at  separately  and  in  turn.  True  the 
evidence  shows  that  the  decision  on  the  first  application  was  not 
given  at  once,  but  only  after  hearing  arguments  in  both  and  after 
the  court  had  taken  time  to  consider  both.  But  though  the 
court  took  time  to  consider  both,  it  appears  to  me  they  intended 
first  to  grant  a  license  to  Slesing  &  Co. ;  then  they  thought  they 
had  power  to  grant  a  second  retail  license,  and  they  granted  Mrs. 
Polls  application.  That  appears  dear  from  Krogh's  affidavit. 
(Extracts  from  the  affidavit  were  here  read.)  Their  intention 
was  directed  to  the  question  of  which  of  the  two  should  take 
priority,  and  they  decided  first  that  the  application  of  Slesing  & 
Co.  should  be  granted,  and  then  that  the  other  license  should  also 
issue.    In  so  acting  I  think  they  were  wrong ;  the  grant  of  Mrs, 
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PoIVb  license  was  in  excess  of  their  powers,  and  must  be  set  aside. 
The  decision  of  the  learned  judge  in  Chambers  was  correct, 
and  the  appeal  must  be  dismissed  with  costs.      In  regard  to  Mr. 

Krogh's  affidavit,  I  should  like  to  add  that  in  my  opinion  there 

was  nothing  improper  in  his  making  it. 

Solomon  and  Curlewis,  J.J.,  concurred. 

Appellant's  Attorneys :   Pienaar  &  Niemeyer;  Respondents' 
Attorney :  J.  Esser, 


DODD  V.  HADLEY. 

1905.    August  10, 16.    Innes,  C.J.,  and  Mason  and 
Curlewis,  J.J. 

Wagering, — Legcdity,— -Principal  and  agent. — Agent  betting /or  prinei' 
pal.  —Action  for  money  received. 

D,  at  the  request  of  H,  Btaked  money  upon  a  horse-race,  and  received 
the  proceeds  of  the  wager  on  behalf  of  H.  Held,  that  the  wager- 
ing contract,  though  unenforceable  in  a  court  of  law,  was  never- 
theless not  illegal. 

Held,  further,  that  when  the  money  had  been  paid  over  as  the  result  of 
the  wager  to  D  on  behalf  of  H,  the  latter  was  legally  entitled  to 
claim  it. 

The  plaintiff  sued  the  defendant,  with  whom  he  had  pre- 
viously been  in  partnership,  for  payment  of  money.  The  defend- 
ant claimed  in  reconvention  an  amount  of  £25,  the  facts  in 
connection  with  which  were  as  follows :  The  plaintiff,  acting  at 
the  request  and  on  behalf  of  the  defendant,  staked  money  with 
a  bookmaker  on  a  pony  called  "  Reckless."  As  the  result  of  this 
wager  the  bookmaker  paid  to  the  plaintiff  the  sum  of  £25,  which 
the  latter  had  not  accounted  for  to  the  defendant. 
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The  other  facts  in  connection  with  the  plaintifTfl  claim  and 
the  defendant's  claim  in  reconvention  are  not  material. 

Sviuts,  for  the  plaintiff  (defendant  in  reconvention):  Wagers 
are  contra  honoa  mores,  and  are  consequently  illegal  and  anen- 
forceable.  The  amount  of  £25  cannot  be  claimed.  When  it 
came  into  the  hands  of  the  plaintiff  it  was  tainted  with  the 
illegality  of  the  original  wager.  The  case  of  Grant  v.  CoUett 
(4  N.L.R.  32)  is  in  point. 

de  Wet,  for  the  defendant  (plaintiff  in  reconvention):  The 
case  of  Grant  v.  Collett  does  not  apply  in  this  colony.  By  Natal 
law  the  transaction  was  absolutely  illegal,  but  according  to 
Transvaal  law  such  a  transaction  is  not  illegal,  but  merely  unen- 
forceable. Wagering  gives  rise  to  a  natural  obligation ;  see  van 
Leeuwen's  Commentaries,  vol.  2,  bk.  4,  ch.  14,  sec.  5;  Grotius, 
3,  3,  49 ;  van  der  Linden,  2,  6,  7.  When  once  the  money,  the 
result  of  a  wager,  has  been  paid  over  to  another  on  behalf  of  the 
winner,  the  latter  is  entitled  to  claim  that  amount.  As  between 
those  two  persons  there  is  a  legal  contract  which  can  be  enforced. 
Schorer,  in  his  Note  to  Grotius  (note  312),  is  of  opinion  that  so 
long  as  wagers  originate  in  a  lawful  cause  they  can  be  enforced. 
There  is  nothing  unlawful  or  immoral  in  horse-racing.  This 
amount  of  £25  was  received  by  the  plaintiff  as  agent  for  the 
defendant,  and  on  the  authority  of  Bridger  v.  Savage  (15  Q.B.D. 
363)  the  defendant  can  sue  for  that  amount. 

Smuts,  in  reply. 
Cur,  a/lv,  indt. 

Postea  (August  16): — 

Innes,  C.J.  [after  dealing  with  the  facts  affecting  the  claim 
in  convention,  which  are  not  material  to  this  report,  proceeded]: 
The  facts  as  to  the  item  of  £25  are  not  in  dispute.  They  are 
these.  In  February,  1902,  Hadley  asked  Dodd  (they  were  both 
interested  in  racing)  to  put  some  money  on  a  pony  called  "Reck- 
less."' The  plaintiff  did  so,  and  as  a  result  received  from  a  book- 
maker the  sum  of  £25  on  behalf  of  his  friend.  He  himself  is 
apparently  willing  to  account  for  this  money,  but  his  counsel  (as 
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he  was  entitled  to  do)  raised  the  legal  point  that  there  i»  no 
liability  to  pay  because  the  transaction  was  an  illegal  one. 
Certain  English  cases  were  quoted,  bat  they  were  all  decided 
tinder  the  Gaming  Acts.  The  Statute  of  1845  provides  that  all 
contracts  by  way  of  gaming  or  wagering  shall  be  null  and  void. 
Those  words  have  been  held  in  England  only  to  apply  to  actual 
contracts  for  wager&  Such  contracts,  without  being  illegal,  are 
void,  and  the  courts  will  not  enforce  them.  Then  the  later  Act 
of  .1892  prevents  an  agent  from  suing  for  money  paid  on  behalf 
of  his  principal  in  connection  with  a  wager,  but  allows  the  prin- 
cipal to  recover  moneys  received  by  an  agent  on  his  behalf. 
The  Gaming  Acts  come  to  this :  that  a  contract  by  way  of 
wagering  is  not  illegal,  but  is  null  in  that  the  courts  will  not 
enforce  it 

The  plaintiff  relied  upon  a  decision  of  the  Supreme  Court  of 

Natal  in  the  case  of  Orant  v.  CoUett    There  the  stakeholder  in  a 

selhng  lottery  had  lianded  the  stakes  to  the  defendant  in  order 

that  he  might  hand  them  to  the  plaintiff;  as  a  fact  he  handed 

ihem  to  some  one  else.     The  plaintiff  sued  the  person  to  whom 

they  had  been  wrongly  given,  but  the  court  held  that  he  could 

not  recover.    The  Chief  Justice  in  a  very  learned  judgment,  in 

which  the  Roman-Dutch  authorities  were  referred  to,  held  that 

the  plaintifT  could  not  succeed.     But  it  is  important  to  observe  in 

connection  with  that  case  that  lotteries  in  Natal  were  by  statute 

not  only  prohibited,  but  were  made  criminal.     The  action  was 

therefore  by  one  person  who  had  been  party  to  a  criminal  offence 

against  another  who  had  been  an  accomplice  in  the  same  crime. 

Both  had  been  parties  to  an  illegality,  and  the  one  could  not  be 

reh'eved  against  the  other.     And  if  by  our  law  wagering  contracts 

were  absolutely  illegal,  then  that  case  would  be  very  much  in 

point     But  the  question  is   whether  they  are  illegal.      Even 

on  the  point  whether  they  can  be  enforced  by  law  there  is  con- 

«<lerable  difference  among  the  authorities.      Grotius  (3,  3,  48) 

^*ys  it  down  that  wagers  cannot  be  so  enforced :  **  It  has  been 

decided,"  he  says,  "  with  us  for  the  general  good  that  such  wagers 

*re  invalid,  unless  there  is  an  obligation  on  both  sides,  and  unless 

^he  contracting  parties  have  an  interest  in  the  consideration,  as  is 

the  case  with  an  insurance."    Schorer  (note  312)  does  not  agree . 
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witli  liim,  and  concludes  that  wagers,  so  long  as  they  originate  in 
a  lawful  cause,  can  be  enforced.  He  refers  to  a  decision  of  the 
Supreme  Court  of  Holland.  The  case  was  one  in  which  two 
parties  to  a  notarial  contract  had  agreed  that  the  estate  of  the 
one  who  died  first  should  pay  to  the  survivor  £1000.  One  died, 
and  his  widow  was  sued  for  the  amount.  The  defence  was  taken 
that  the  contract  amounted  to  a  wager,  but  the  court  held  the 
estate  of  the  deceased  pei-son  liable,  van  Leeuwen  agrees  with 
Grotius  (vol.  2,  p.  121);  and  I  think,  having  regard  to  the  general 
current  of  legal  decision  in  South  Africa,  that  the  Court  should 
not  enforce  contracts  in  the  nature  of  wagers.  But  that  is  a  very 
different  thing  from  saying  that  wagering  contracts  are  absolutely 
forbidden  by  law  or  are  immoral  in  the  sense  in  which  the  doing 
of  indecent  acts  is  immoral.  I  can  find  no  weight  of  authority 
which  would  justify  the  conclusion  that  by  Roman-Dutch  law 
wagering  contracts  were  illegal.  Voet  distinctly  says  that  money 
lent  for  the  purpose  of  gaming  can  be  recovered  by  the  lender; 
and  this  would  not  be  the  case  with  money  lent  for  an  immoral 
act  or  to  commit  a  crime. 

It  comes  then  to  this :  that  our  courts  of  law,  for  reasons  of 
public  policy,  will  not  enforce  wagers.  They  will  not  enforce 
them  just  as  they  will  not  enforce  many  other  contracts  that  are 
not  in  themselves  illegal — contracts  in  restraint  of  marriage,  for 
instance — yet  wagering  contracts  are  not  on  the  same  footing  as 
contracts  to  commit  a  crime  or  to  carry  out  immorality.  They 
are  not  illegal,  or  per  ae  immoral.  When  a  wagering  contract  has 
been  performed,  and  the  money  paid  over,  that  money  is  not 
tainted  by  any  original  illegality,  as  the  proceeds  of  theft  would 
be,  and  it  may  form  the  subject  of  a  contract  to  receive  and  hold 
it  for  another  person.  The  Roman-Dutch  law  appear  to  me  to 
have  substantially  made  the  Same  provisions  with  regard  to 
gaming  contracts  that  the  English  law  did.  Here  was  a  contract 
to  lay  a  bet  and  to  pay  over  the  proceeds  of  that  bet.  That  was 
not  an  illegal  thing ;  and  the  money  when  paid  over  may  form 
the  subject  to  a  contract  of  deposit;  and  the  plaintiff  therefore 
should  hand  it  over.  It  would  be  a  far  more  immoral  thing  to 
retain  the  money  than  it  could  possibly  be  to  enter  into  the 
original   bet,     Judgment   will  be  for  defendant  in  convention, 
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uid  for  the  plaintiff  in  reconvention  for  the  silm  of  £41.     Plain- 
tiff to  pay  the  costs. 

Mason,  J. :  I  concur. 

CuBLEWis,  J. :  It  is  not  necessary  to  refer  to  the  facts  of  the 
case.  I  wish  to  say  a  few  words  on  the  item  of  £25.  According^ 
to  the  Roman  law,  which  was  very  strict  in  regard  to  gambling, 
it  was  permitted  to  wager  on  certain  games,  for  instance,  boxing, 
jamping  and  foot  racing.  The  Romans  considered  that  such 
competition  made  the  competitors  more  fit  for  battle,  and  they 
described  it  quod  vertiitia  causa  fiat  In  Roman-Dutch  law  also 
a  distinction  was  made  in  the  subject-matter  of  wagers.  Wagers 
wete  not  in  every  case  illegal  or  immoral.  It  depended  on  the 
subject-matter  of  wagers;  if  that  was  illegal  or  immoral  the 
wager  was  invalid.  The  subject-matter  of  the  wager  in  the  case 
before  us  was  horse-racing,  and  I  doubt  whether  in  Roman  or 
Roman-Dutch  law  it  would  have  been  looked  upon  as  something 
improper.  At  any  rate  in  this  country  horse-racing  seems  to  be 
something  recognised  by  the  highest  and  the  lowest  in  the  land ; 
there  is  in  my  view  nothing  improper  in  horse-racing  per  se,  and 
a  wager  made  on  a  horse-race  is  not  necessarily  illegal.  The 
universal  practice  in  the  courts  of  South  Africa  has  been  to 
refuse  to  enforce  wagers,  but  I  agree  with  the  Chief  Justice 
that  that  rule  should  not  apply  to  what  I  may  term  a  subsidiary 
or  collateral  agreement  as  in  this  case. 

With  reference  to  the  decision  in  Grant  v.  CoUett  (4  N.L.R. 
32),  I  would  like  to  refer  to  the  remark  of  the  learned  Chief 
Justice  as  to  the  effect  of  the  English  decisions.  The  decisions 
tp  which  the  learned  Chief  Justice  referred  are  not  given  in 
the  report.  It  appears  to  me,  with  all  deference,  that  the  effect 
of  the  English  decisions  is  not  on  all  fours  with  that  of  the  Natal 
court  The  case  of  Bridger  v.  Savage  (15  Q.B.D.  363)  is  a  very 
strong  case,  and  the  earlier  decisions  are  referred  to  therein.  In 
that  case  the  plaintiff  employed  the  defendant  for  a  commission 
to  make  bets  for  him  on  horses.  The  defendant  made  such  bets 
and  received  the  winnings  from  the  persons  with  whom  he  had 
BO  betted.    In  an  action  by  the  plaintiff  for  the  amount  which 
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the  defendant  flo  received  it  woa  held  that  8  Vict  ch.  109,  sec.  18, 
which  makes  null  and  void  all  contracta  by  way  of  wagering, 
did  not  apply  to  the  contract  between  the  plaintiff  and  defendant, 
and  that  therefore,  notwithstanding  that  statute,  plaintiff  was 
entitled  to  recover  in  respect  of  the  bets  which  had  been  so  paid 
to  defendant.  I  think  that  the  principle  laid  down  in  that  case 
is  applicable  to  our  law.  According  to  our  law  wagering  per  se 
is  not  illegal,  though  it  cannot  be  enforced  by  a  court  As  the 
Boman-Putch  law  puts  it,  a  man  cannot  lose  more  than  he  brings 
to  the  tables.  What  he  had  brought  and  what  he  had  fairly  lost 
he  cannot  recover.  But  when  he  lost  more  than  he  brought,  the 
winner  could  not  recover  from  him ;  the  Court  would  not  enforce 
the  obligation  against  him,  as  such  an  obligation  was  null  and 
void  {niU  en  hxLchtelooa),  Now  when  in  the  case  before  us  the 
bet  was  paid  over  by  the  bookmaker  to  Dodd,  the  fonner  waived 
his  right  to  refuse  to  pay.  Dodd  received  the  money  not  for 
himself,  but  for  his  principal;  and  it  would,  I  think,  be  much 
more  immoral  to  allow  Dodd  to  keep  the  money  which  he  luul  no 
right  to  than  to  allow  the  defendant  to  reap  the  benefit  of  the 
bookmaker's  payment  I  therefore  concur  with  the  judgment  of 
the  Chief  Justice. 

Plaintiffs  Attorneys :  Rooth  Jk  Wessels ;  Defendant's  Attor- 
neys: Tindtill  it  Martirner. 
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FROST,  MULLIGAN  ft  ROUTLEDGE  v. 
RISING,  N.O. 

1905.    August  17.    Innes,  CJ.,  and  Solomon  and  Mason,  J. J. 

Uagi&traie'ii  court, — Sumniatis, — Coji^  nerved  fud  a  true  copy  of  tKe 
orit/inal. — Exception, —  Waiver. 

The  oopj  suminoiui  nerved  on  a  defendant  bore  no  tfignature  of  the 
clerk  of  the  courts  and  was  undated.  On  the  return  day  the 
defendant's  solicitor  filed  hiti  power  of  attorney,  and  the  hearing 
was  postponed  to  a  future  date  in  acoordanoe  with  the  practice  in 
the  magistrate's  court  in  defended  cases.  At  the  hearing  excep- 
tion was.  taken  to  tho  summons  on  the  ground  that  the  copy 
served  was  not  a  true  copy  of  the  original.  Neld^  on  appeal, 
that  the  citation  was  defective  and  the  exception  good. 
Ilddj  further,  that  the  filing  of  the  power  of  attorney  by  the  solicitor 
of  the  defendant  did  not  amount  to  a  waiVer  of  the  irregularity. 

Appeal  from  a  decision  of  the  Assistant  Resident  Magistrate 
of  Pretoria. 

Xhe  appellants  sued  the  respondent  for  payment  of  money. 
According  to  the  messenger's  return  a  copy  of  the  summons  had 
been  duly  served.  The  defendant  excepted  on  the  ground  that 
th^  copy  served  was  undated  and  did  not  bear  the  name  of  the 
clerk  of  the  coiArt  That  fact  was  admitted  by  the  plaintiflk 
It  appeared  that  on  the  return  of  the  summons  the  defendant 
pointed  out  to  the  plaintiffs  that  a  true  copy  had  not  been 
served,  and  that  afterwards,  but  before  the  defendant's  plea  was 
filed,  the  plaintiffs'  solicitor  delivered  an  accurate  copy  and  gave 
notice  that  he  would  apply  for  leave  to  amend  the  copy  originally 
served  On  the  return  day  of  the  summons  the  solicitor  for  the 
defendant  filed  his  powers  of  attorney  and  allowed  the  matter  to 
be  postponed  in  accordance  with  the  custom  in  the  magistrate's 
eourt  When  the  case  came  up  for  trial  exception  to  the  sum- 
moDs  WAS  taken.  The  magistrate  upheld  the  exception  and  the 
plaintifb  appealed. 

de  Wet,  for  the  appellants :  Rule  8  of  the  Magistrate's  Court 
Kolte  provides  that  a  summons  shall  not  be  set  aside  if  there  i^ 
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no  prejadice  to  the  defendant  The  mere  fact  that  the  copy 
served  on  the  defendant  is  wanting  in  some  minor  details  does 
not  prejadice  hiro.  The  summons  itself  is  good.  This  exception 
should  have  been  tal^en  in  limine.  By  filing  his  power  of 
attorney  and  allowing  the  case  to  be  postponed  for  hearing 
the  defendant  must  be  taken  to  have  waived  his  objection  to  the 
irregularity.  The  question  of  waiver  of  irregularity  is  discuHsed 
in  Voet  (2,  4,  13).  Filing  a  power  of  attorney  in  the  magis- 
trate's court  is  equivalent  to  entering  appearance  in  the  Supreme 
Court 

Ch^egorowalcv,  for  the  respondent :  There  has  been  no  citation 
at  alL  The  absence  of  the  name  of  the  clerk  of  the  court  on  the 
copy  and  the  fact  of  its  being  undated  is  fatal ;  see  Lyons  and 
Stone  V.  Siihbs  (5  H.C.G.  439).  There  is  no  evidence  of  waiver. 
The  mere  filing  of  the  power. of  attorney  is  not  equivalent  to 
waivei'.  If  the  power  of  attorney  had  not  been  filed  the  defend- 
ant would  have  had  to  appear  in  person  to  take  the  objection. 
It  would  be  inadvisable  to  ignore  the  service  of  the  copy  of  the 
summons.  Either  the  defendant  must  appear  in  person  or  his 
attorney  must  hand  in  his  power,  and  the  mere  fact  that  the 
latter  course  is  adopted  cannot  be  construed  as  a  waiver  of  the 
defendant's  rights.  The  magistrate  based  his  decision  on  the 
cases  of  Rtisaell  and  Fleming  v.  Letntt  ([1904]  T.H.  322); 
Bank  of  Africa  v.  Kimherl{*y  Mining  Board  and  Oem  Diamond 
Mining  Co.,  Ltd.  (2  H.C.G.  150);  and  PItiUijmm  cfe  Son  v. 
Emanuel  (5.  L.T.,  N.S.  868). 

Innek,  C.J. :  This  appeal  cannot  Hucceed.  No  legal  proceed- 
ings can  be  validly  commenced  against  any  defendant,  no  person 
can  be  brought  before  a  court  of  law  effectually,  unless  he  is 
cited  to  appear  in  the  way  in  which  the  law  says  he  ought  to  be 
cited.  Such  due  citation  constitutes  the  foundation  of  the  pro- 
ceedings; the  law  distinctly  lays  down  the  mode  in  which  the 
citation  should  take  place,  and  it  appears  to  me  very  important 
that  the  directions  so  laid  down  should  be  strictly  observed.  In 
a  case  before  a  magistrate.-with  which  we  arc  now  concerned,  the 
law  directs  that  there  shall  be  a  sunmions  signed  by  the  clerk  of 
the  court  and  dated,  and  that  a  true  copy  of  that  summons  shall 
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be  served  upon  the  defendant.  The  copy  served  in  this  case  was 
not  a  trae  copy;  I  do  not  say  that  the  Court  would  uphold  an 
objection  baaed  on  the  service  of  a  copy  which  in  unimportant 
respects  was  not  accurate,  but  this  copy  was  wanting  in  some 
vital  respects.  It  bore  no  date  and  no  signature  of  the  officer  of 
the  court,  without  whose  signature  the  process  of  the  court  is 
not  in  proper  form.  The  defendant  who  got  that  copy  was  there- 
fore never  cited  in  the  way  the  law  says  he  should  be  cited,  and 
the  proceedings  against  him  were  ineffectual.  It  is  clear  that  the 
proper  course  under  the  circumstances  was  for  the  defendant  s 
attorney  to  file  his  power  and  then  move  the  magistrate  to  have 
tlie  proceedings  set  aside.  He  did  not  adopt  that  course.  He 
tiled  his  power,  but  allowed  the  matter  to  be  postponed  in  the 
ordiDary  way,  and  took  exception  when  the  case  came  up  for 
trial  in  due  course.  It  has  been  argued  that  this  practically 
amounted  to  a  waiver  on  his  part  of  the  benefit  of  the  faulty 
citation.  I  do  not  think  it  did.  In  the  first  place,  he  never 
intended  to  waive  the  benefit  of  the  legal  point.  He  intimated 
informally  to  the  attorney  on  the  other  side  what  the  objection 
was  he  was  about  to  take ;  and  the  latter  endeavoured  to  remedy 
the  defect  by  serving  a  true  copy  on  the  return  day.  It  was 
clear  that  the  defendant  never  intended  the  acceptance  of  this 
cop^  to  be  construed  as  a  waiver.  He  was  only  following  the 
praQtice  in  the  magistrate's  court,  and  that  practice  appears  to  be 
that  when  a  case  is  called  on,  if  it  is  to  be  defended,  the  attorney 
lor  the  defence  files  his  power  of  attorney,  and  then  it  automati- 
cally stands  over  to  enable  the  plea  to  be  filed.  I  think  the 
attorney  was  misled  by  this  practice,  and  the  magistrate  has  cor- 
rectly laid  down  that  in  future  cases  of  the  same  kind  that 
piuctice  should  not  be  followed ;  the  objection  must  be  taken  at 
once.  I  do  not  think  we  should  construe  this  error  on  the  part 
of  the  attorney  so  as  to  prejudice  his  cHent  in  taking  the  legal 
point  which  all  along  he  intended  to  take.  In  my  opinion  the 
magistrate  was  right,  and  the  appeal  must  be  dismissed  with  costs. 

Solomon  and  Masox,  J.J.,  concurred. 

Appellants*'  Attorneys :  Machitonh  it'  Kenverley  ;  Respond- 
ents Attorney  :  /.  F,  de  Beer. 
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HOUGHTON  V.  REGISTRAR  OF  DEEDS. 

1906.    Augnat  17.    Cuelewis,  J. 

Deeds  Office. — MorUjage  band, —  Woman  married  out  of  oommuniiy. — 
Matrimofhial  domicile, — Post-nuptial  oontracL 

Tlie  applicant^  a  married  woman  owning  immovable  property  in  the 
Transvaal,  which  was  registered  in  her  name  as  married  out  of 
community,  passed  a  bond  over  the  property  and  tendered  it  for 
registration.  The  Registrar  of  Deeds  reused  to  register  without 
an  order  of  court,  on  the  ground  that  the  applicant's  claim  to  be 
regarded  as  married  out  of  community  depended  upon  a  pout- 
nuptial  contract  executed  in  accordance  with  the  law  of  Natal, 
whicli  was  her  matrimonial  domicile,  and  that  the  effect  of 
r^^tering  a  bond  describing  applicant  as  married  out  of  com- 
munity would  be  to  register  and  recognise  a  post-nuptial  contract 
Heidj  that  while  the  property  stood  registered  in  i4>plicant's  name 
as  married  out  of  community  Uie  register  must  in  the  absence  of 
proof  to  the  contrary  be  taken  as  correct^  and  applicant  was 
entitled  to  have  the  bond  registered. 

Application  for  an  order  compelling  the  Registrar  of  Doods 
to  register  a  bond  executed  by  petitioner  aa  married  withoot 
community  of  property  and  assisted  as  far  as  need  be  by  her 
husband. 

The  petitioner  was  married  in  August,  1886,  in  Natal,  where 
the  parties  were  then  domicile^-  1°  ^^91  applicant  and  her 
husband,  while  still  ao  domiciled,  entered  into  a  post-nuptial 
contrcu^t  excluding  community  of  property  in  terms  of  Law  22 
of  1863  of  the  colony  of  Natal.  Sinre  1896  they  had  been 
domiciled  in  the  Transvaal,  where  tlie  applicant  had  acquired 
two  lots  of  ground  wliidi  were  registered  in  her  name  as  married 
out  of  community.  In  October,  1902,  and  August,  1903,  the 
applicant  had  passed  two  bonds  over  the  property  so  registered, 
in  which  she  was  described  as  married  out  of  community  and 
duly  assisted  by  her  husband.  These  bonds  had  been  cancelled, 
and  applicant  had  now  executed  and  tendered  for  registration 
another  bond  framed  in  the  same  tertns.     The  Begistrar  of 
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Deeds  reported  that  when  the  original  transfers  and  the  two 
previous  bonds  were  passed  it  was  taken  for  grAnted  that  the 
parties  were  married  out  of  community.  Subsequently  he  ascer- 
tained that  that  depended  on  a  post-nuptial  contract.  He 
maintained  that  if  with  knowledge  of  thifl  fact  he  registered  the 
bond,  the  effect  would  be  the  same  as  registering  and  recognising 
a  post-nuptial  contract,  which  would  be  contrary  to  law.  Ho 
refused  to  register  the  bond  without  an  order  of  couit. 

Tindall,  for  the  applicant :  The  property  being  registered  in 
applicant's  name  as  being  married  out  of  community,  the  applicant 
is  entitled  to  register  a  bond  framed  in  the  same  terms. 

BaT^iS'B^g,  for  the  respondent :  If  costs  had  not  been  asked 
against  the  Registrar  he  would  not  have  appeared.  The  Regis- 
trar does  not  object  to  register  the  bond,  but  requires  an  order 
from  the  Court.  He  cannot  be  reijuired  to  decide  whether  parties 
are  married  out  of  community  or  not.  That  is  a  responsibility 
which  can  only  be  taken  by  the  Court 

CuRLEWis,  J.:  It  is  not  necessary  to  hear  Mr.  Tindall  in 
reply.    Mr.  Bums-Begg  says  he  does  not  wish  to  be  taken  as 
opposing  this  application,  but  appears  on  behalf  of  the  Registrar 
of  Deeds  practically  as  a  protection  for  the  Registrar  of  Deeds, 
and  so  as  not  to  be  taken  to  have  a  desire  to  perpetuate  the 
mistake  which  he  alleges  he  made  in  1902  in  allowing  this  pro- 
perty to  be  registered  in  the  name  of  Mrs.  Houghton  as  married 
out  of  community  of  property  to  her  husband.    As  regards  the 
allegations  contained  in  the  first  ten  paragraphs  of  the  petition^ 
the  Registrar  of  Deeds  practically  admits  them,  and  therefore  I 
take  it  to  be  as  alleged  that  the  law  of  Natal  provides  for  post- 
nuptial contracts,  and  that  this  contract  which  has  been  attached 
to  the  petition  has  been  drawn  up  and  executed  and  has  com- 
plied with  the  formalities  of  the  law  of  Natal  and  is  effective  in 
Natal  as  a  post-nuptial  contract  excluding  community  between 
the  parties.    It  does  not  seem  to  me  necessary  to  go  into  the 
question  of  status  here,  or  as  to  what  the  principle  of  intcr- 
naUonal  law  is  on  the  subject.    The  Court  has  laid  down  on 
more  than  one  occasion  that  tlie  status  of  married  persons  must 
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be  taken  to  be  what  it  was  according  to  the  law  of  their  domicile 
at  tlie  time  of  nianiage ;  and  without  wishing  to  be  taken  to  .say 
anything  which  may  affect  the  rights  of  the  creditors  of  Mr.  or 
Mrs.  Houghton  in  the  future,  I  might  say  this,  that  if  what  the 
parties  allege  is  true,  that  community  has  been  excluded  be- 
tween them  in  Natal,  then  in  the  absence  of  anything  in  our  law 
to  the  contrary  it  seems  to  me  that  status  inter  se  exists  here. 
The  property  has  been  registered  in  the  name  of  Mrs.  Houghton 
since  1902  as  married  out  of  community  of  property  with  her 
husband,  and  the  Court  must  take  the  registration  in  her  name 
as  the  Court  finds  it,  and  assume  it  to  be  correct  until  the 
contrary  is  proved. 

There  is  no  application  before  the  Court  to  rectify  that  regis- 
tration, and  the  Court  has  only  to  do,  therefore,  with  the  pro- 
perty as  registered  in  the  name  of  Mrs.  Houghton.  That  being 
so,  I  do  not  see  why  the  Registrar  of  Deeds  should  refuse  to 
register  the  bond.  He  says  that  by  so  doing  he  might  be  taken 
practically  to  l)e  registering  their  post-nuptial  contract  executed 
in  Natal,  a  thing  which  he  says  according  to  the  Proclamation 
he  is  not  entitled  to  do.  I  do  not  see  how,  if  he  had  registered 
this  bond,  he  could  have  been  taken  practically  to  register  the 
post-nuptial  contract.  It  seems  to  me  entirely  a  ((ucstion  be- 
tween the  bank  and  Mrs.  Houghton  and  the  other  creditors  of 
Mrs.  Houghton.  If  the  bank  is  satisfied  to  take  this  bond  as 
sufiicient  security  against  the  other  creditors,  it  is  not  for  the 
Registrar  of  Deeds  to  refuse  to  register  the  mortgage  bond.  It 
is  entirely  a  question  between  the  bank,  Mrs.  Houghton  and  her 
creditors.  In  the  circumsttmces,  the  property  being  registered  in 
Mrs.  Houghton's  name  as  married  out  of  Community,  and  the 
allegations  contained  in  the  petition  not  being  denied,  I  see  no 
reason  why  the  Registrar  of  Deeds  should  not  rcgistt^r  this  bond. 
I  therefore  grant  an  order  ordering  the  Registrar  of  Deeds  to 
register  the  bond  as  prayed  for  in  the  first  prayer  of  the 
petition. 

Tindall  addressed  the  Court  on  the  <|ue.^tion  of  costs, 

CuULEivis,  J.: -I  have  given  due  consideration  to  what  Mr. 
Tindall  has  urged,  but  I  do»not  see  that  this  is  a  case  in  which 
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I  am  called  upon  to  depart  from  the  principle  laid  down  in  the 
Coetzeestroom  case.  In  the  case  of  Malherlte  v.  The  Civil  Com- 
mitfifionei'  I  gave  costs  on  the  principle  that  I  thought  a  distinc- 
tion could  be  drawn  between  an  application  made  against  the 
Civil  Ciomuiissioner  and  one  made  against  the  Registrar  of 
Peeds.  I  do  not  think  the  conduct  of  the  Registmr  of  Deeds 
9uch  as  to  justify  me  in  giving  costs  against  him.  There  will 
be  therefore  no  order  as  to  costs. 

Applicants'   Attorneys :     Rooth   tt*    WeweU ;     Respondent's 
Attorney :  J.  U.  L.  Findluy. 
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1905.    AuffUHt  17, 18.    Innes,  C.J.,  and  Solomon  and 
Mason,  J.J. 

MatfitUrateg  court. — Jufutdictiofi, — PeriKyim  renidenl  elmewhere. — Intm*- 
pretaiiofi, — Actionn  with  reference  to  laiided  jn*ojjerty, — Prodama- 
turn  21  o/ 1902,  sec.  12,  <rfi6-«ec.  a  (2). 

The  juriiidiction  conferred  on  magitttrates  by  sec.  12,  sub-dec.  a  (2),  of 
Proclamation  21  of  1902  over  persons  "resident  elsewhere"  must 
he  restrictecl  to  persous  ifsideut  elsewhere  in  the  Transvaal. 

The  question  whether  an  action  for  arrear  rent  due  under  a  lease  of 
landed  property  is  one  with  reference  to  landed  property  discussed, 
but  not  decided. 

Appeal  from  the  decision  of  the  First  Civil  Magistrate  of 
Johannesburg. 

The  appellant  was  sued  in  the  magistrate's  court  for  £T0, 
12s.  6d.,  being  rent  due  on  certain  stlrnds  at  Braainfontein  in 
terms  of  a  lease  which  expired  in  1900.     The  suuuuons  was  {^er- 
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Bonally  served  on  the  defendant  in  Johannesburg,  though  he 
excepted  on  the  ground  that,  being  domiciled  in  the  Cape  Colony, 
he  was  not  subject  to  the  jurisdiction  of  the  courts  This  exception 
was  argued  and  decided  by  the  magistrate  as  raising  the  point 
that  the  defendant  was  not  resident  in  the  Transvaal.  The 
exception  was  overruled  without  any  evidence  as  to  residence  on 
the  ground  that  the  action  had  reference  to  landed  property  and 
was  covered  by  sec.  12,  sub-sec  a  (2),  of  Proclamation  21  of  1902. 
The  defendant  appealed. 

Smuts,  for  the  appellant :  The  question  is  whether  this  was 
an  action  with  respect  to  landed  property  within  the  jurisdiction 
of  the  magistrate.  This  is  a  claim  for  arrear  rent,  and  has 
nothing  to  do  with  land.  By  our  law  rent  which  has  already 
accrued  is  regarded  as  detached  from  the  land  and  becomes  a 
movable  (Voet,  1,  8,  22).  The  case  thight  be  different  if  the 
defendant  were  still  in  occupation  of  the  land.  Tlio  whole  of 
sec.  12  of  Proclamation  21  of  1902  must  be  read  together.  Only 
if  a  very  extensive  interpretation  is  given  to  the  section  can  this 
case  be  covered  by  it 

Gregoroweki,  for  the  respondent :  The  section  gives  the  magis- 
trate jurisdiction  over  persons  outside  his  jurisdiction  under 
certain  ciircumstances.  The  words  are  "  resident  elsewhere,"  and 
that  would  include  persons  resident  in  England.  The  case  of 
van  Wyk,  Burger  aiid  Nefdt  \.  Dykerman  ([1904]  T.S.  913) 
must  be  distinguished,  as  the  nttio  decidendi  in  that  case  was 
that  claim  property  is  not  landed  property.  In  this  case  the 
claim  is  connected  with  landed  property ;  it  is  for  arrear  reut 
due  on  leased  premises.  The  section  does  not  justify  a  distinc- 
tion being  drawn  between  arrear  rent  and  current  rent.  The 
jurisdiction  of  the  magistrate  cannot  be  made  to  depend  upon 
possession. 

Smuts,  in  reply :  Under  this  Proclamation  the  magistrate  has 
no  power  to  attach  property  ad  fuiidandam  jurifKiictionem ; 
therefore  the  words  "resident  elsewhere"  in  sec.  12  can  only 
mean  resident  elsewhere  in  the  Transvaal. 

Cur.  adv.  vult. 
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Pofftea  (August  18)  :— 

Haaon,  J. :  In  this  case  the  plaintift  claims  £70,  12s.  6d., 
being  rent  for  certain  stands  from  August  to  October,  1899,  in 
terms  of  a  lease  which  expired  in  February,  1900.  To  the  sum- 
mons the  defendant  filed  an  exception,  which  in  terms  was  that 
the  magistrate  bad  no  jurisdiction  because  the  defendant  was 
domiciled  in  the  Cape  Colony ;  but  the  question  was  argued  and 
decided  by  the  magistrate  as  if  the  exception  had  been  that  the 
defendant  was  not  resident  within  this  colony,  and  I  propose  to 
deal  vrith  the  judgment  on  that  basis  because,  of  course,  the 
question  of  domicile  would  not  decide  the  matter;  it  is  with 
reference  to  the  magistrate's  jurisdiction,  the  question  of  residence 
that  has  got  to  be  considered  Tliat  exception  was  overruled  by 
the  magistrate  without  hearing  any  evidence  on  the  qu^tion  of 
residence,  upon  the  ground  that  the  action  had  reference  to 
landed  property  and  therefore  came  within  sub-sec.  a  (2)  of 
Bee.  12  of  Proclamation  21  of  1902. 

Now  this  exception  raises  two  questions:  first,  as  to  the 
meaning  of  the  words  "  resident  elsewhere  "  in  the  same  section, 
which  I  have  referred  to,  and,  second,  as  to  the  meaning  of  the 
words  "  with  reference  to  landed  property  "  in  the  same  sub-sec- 
tion. I  propose  to  deal  with  the  first  question  in  the  first  instance. 
Now  the  words  '*  resident  elsewhere  "  taken  in  their  broad  sense 
would  cover  persons  resident  anywhere  in  the  world  outside  the 
local  district  of  the  magistrate ;  they  are  capable  of  that  meaning. 
The  question  for  decision  is  whether  that  is  the  meaning  which 
they  bear  in  this  particular  sub-section,  or  whether  the  words 
must  be  restricted  to  persons  resident  elsewhere  in  this  colony 
than  in  the  district  of  the  magistrate.  Now  I  think  it  is  neces- 
sary to  consider  what  the  effect  of  giving  the  wider  meaning  to 
these  woi*ds  would  be.  The  rules  of  the  magistrate's  court  provide 
for  edictal  citation,  but  do  not  provide  for  any  attachment  for  the 
purpose  of  founding  jurisdiction,  as  is  the  practice  and  law  in 
connection  with  actions  in  the  Supreme  Court.  The  words  of  the 
fmb-section  do  not  say  that  the  cause  of  action  must  have  arisen 
in  th6  colony. or  be  with  reference  to  a  contract  made  or  to  be 
performed  in  the  colony,  and  therefore  if  the  broad  meaning  is 
given  to  these  words  the  result  would  be  that  any  contract 
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wherever  made  or  wherever  to  be  performed,  qa  long  as  it  had 
reference  to  landed  property  within  the  district  of  the  magifltrate, 
could  be  enforced  by  that  magistrate  whether  the  defendant 
resided  in  South  Africa  or  any  other  part  of  the  world.  The 
ordinary  juriwJiction  of  the  Supreme  Court  in  connection  with 
persons  not  resident  in  the  colony  depends,  except  in  those  cases 
where  status  is  concerned,  upon  an  attachment,  and  a  judgment 
given  by  the  Supreme  Court  of  the  colony  against  a  defendant 
absent  from  the  colony  is  operative  in  substance  only  on  the 
property  which  has  been  attached  within  the  colony.  The 
general  principles  with  reference  to  judgments  against  an  abflent 
defendant  who  does  not  submit  to  the  jurisdiction  in  any  way  are 
laid  down  in  the  case  of  Sirdar  Gurdyal  Singh  v.  Rajah  of 
Faridkote  (reported  in  [1894]  A.C.  670),  and  they  are  to  this 
effect,  "  No  territorial  legislation  can  give  jurisdiction  which  any 
foreign  courts  ought  to  recognise  against  absent  foreigners  who 
owe  no  allegiance  or  obedience  to  the  power  that  so  legifdates," 
and  it  is  laid  down  that  all  judgments  given  in  cases  of  that  kind 
are  an  absolute  nullity  in  international  law  in  countries  outside 
that  where  the  judgment  is  pronounced.  The  result  therefore, 
of  the  broad  construction  would  be  this,  that  in  the  case  of  a 
defendant  who  resided  outside  the  colony  and  had  no  property 
in  the  colony  the  magistrate  could  pronounce  a  judgment  which 
would  have  no  effect  in  the  colony,  because  there  was  nothing  for 
it  to  operate  on,  and  would  be  an  absolute  nullity  outside  the 
colony.  He  would  be  able  to  pronounce  a  judgment  which  the 
Supreme  Couii  itself  could  not  pronounce,  and  of  course  that 
does  seem  a  somewhat  startling  anomaly.  He  would  be  able  to 
exercise  jurisdiction  in  cases  of  foreigners  where  the  Supreme 
Court  could  not  exercise  it,  namely,  in  respect  to  contracts 
which  had  nothing  to  do  with  the  colony,  not  to  be  performed 
here  and  not  made  here. 

Of  course  if  the  language  of  the  statute  expressly  professes 
to  give  the  magistrate  jurisdiction  in  cases  of  that  kind,  then  the 
case  of  Ashbury  v.  Ellis  (decided  by  the  Privy  Council,  reported 
in  [1893]  A.C.  339)  shows  that  in  civil  matters  such  legislation  is 
not  unconstitutional,  and  is  of  course  binding  upon  the  courts  of 
the  country  in  which  that  legislation  exists ;  but  before  we  come 
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to  Uiat  concluaion  it  appears  to  me  it  would  be  necessary  to 
determine  that  the  language  of  this  section  is  expi-ess,  and  canndt 
bear  reasonably  any  other  construction  than  that  the  words 
"resident  elsewhere"  includes  residence  all  over  the  habitable 
globe.  When  we  consider  that  magistrate's  courts  are  merely 
courts  for  the  purpose  of  exercising  local  jurisdiction  of  a  limited 
character  in  certain  specified  districts,  and  when  we  look  at  the 
words  of  sec  12  and  consider  the  general  provisions  of  the 
Proclamation,  it  appears  to  me  by  no  means  necessary  to  give 
the  wide  meaning  to  the  words  "resident  elsewhere."  Sec.  12 
provides  that  with  reference  to  persons  the  magistrate  shall  have 
jurisdiction  in  actions  instituted  against  any  person  residing 
within  the  district  for  which  he  is  magistrate  or  in  actions  in- 
stituted against  persons  resident  elsewhere  only  with  reference 
to  the  landed  property  situated  in  the  district.  Now',  having 
regard  to  the  local  nature  of  a  magistrate's  jurisdiction,  it 
seems  to  me  the  words  "resident  elsewhere"  may  fairly  and 
naturally  be  taken  to  mean  resident  elsewhere  in  tlie  colony,  and 
that  interpretation  does  give  the  magistrate  with  reference  to 
such  persons  jurisdiction  which  can  be  fully  exercised,  because  it 
Ls  provided  by  sec.  15  of  the  Proclamation  that  any  judgment 
given  by  one  magistrate. can  be  enforced  in  districts  of  other 
magistrate's  by  the  procedure  therein  mentioned.  The  result 
would  be  that  with  reference  to  lauded  property  the  judgments 
of  the  magistrate  may  be  made  effectual  against  p3rsoas  resident 
in  the  Transvaal  throughout  the  Transvaal.  The  other  result 
would  to  my  mind  be  to  give  the  magistrates  a  jurisdiction 
which  I  believe  is  practically  never  conferred  on  inferior  courts, 
as  far  as  my  knowledge  goes. 

I  think,  therefore,  we  may  safely  apply  the  principle  laid 

down  in  the  case  of  Macleod  v.  Attorney-General  for  New  South 

Wales  (reported  in  [1891]  A.C.  455).     There  the  New  South 

Wales  legislature   passed   a  law  that  whoever   being   married 

tnarries  another  person  during  the  life  of  the  former  husband 

or  wife,  wherever  such  second  marriage  takes  place,  shall  be 

liable  to  penal  servitude  for  seven  years ;  the  words  which  have 

a  bearing  on  the  present  case  are,  "  wherever  such  second  marriage 

ftlmll  take  place."    The  Privy  Council  said  the  words  themselves 
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taken  in  the  ordinary  meaning  would  mean  anywhere  in  the 
world,  wherever  the  second  marriage  takes  place ;  but  the  Privy 
Council  also  said  that  as  it  would  be  contrary  to  the  principles 
of  international  law  that  such  construction  should  be  given,  and 
as  it  was  a  matter  of  fact  beyond  the  jurisdiction  of  the  colonial 
legislature  to  make  such  a  law,  they  must  search  for  the  necessary 
limitations  and  give  such  reasonable  construction  of  the  Act  as 
would  make  the  Act,  as  far  as  it  was  possible,  consistent  with  the 
jurisdiction  which  the  legislature  actually  had,  and  consistent 
with  the  principles  of  international  law,  and  therefore  they  came 
to  the  conclusion  that  the  words  "  wherever  such  second  marriage 
shall  take  place"  meant  wherever  in  the  colony  such  second 
marriage  shall  take  place.  Now  of  course  that  case  is  consider- 
ably stronger  than  the  present  case.  There  it  would  have  been 
beyond  the  jurisdiction  of  the  legislature  and  absolutely  contrary 
to  all  the  principles  of  international  law  for  a  statute  to  have 
been  passed  professing  to  give  jurisdiction  over  persons  every- 
where in  the  world;  but  it  is  only  in  what  one  may  say  the 
strength  rather  than  the  nature  of  the  objections  to  that  con- 
struction that  the  two  cases  differ.  The  construction  which 
would  give  the  magistrates  jurisdiction  in  respect  to  persons 
resident  anywhere  in  the  world  is  open  to  very  considerable 
objection,  and  I  think  the  proper  construction  to  be  that  the 
words  refer  to  persons  in  the  colony,  and  that  is  the  construction 
we  should  adopt.  As  that  construction  to  my  mind  does  no 
violence  to  the  language  of  the  Proclamation,  as  the  wider  inter- 
pretation would  lead  to  very  great  anomalies,  and  as  this  is  an 
inferior  court  whose  jurisdiction  depends  upon  an  express  grant, 
I  think  the  magistrate's  power  with  reference  to  persona  not 
resident  in  his  district  is  confined  to  persons  resident  within  the 
colony  in  respect  to  actions  which  have  reference  to  landed 
property  within  the  district.  It  becomes  therefore  unnecessary 
for  us  to  consider  the  exact  meaning  of  the  woi*ds  "  with  reference 
only  to  landed  property  situate  in  such  district."  The  appeal 
must  therefore  be  allowed  and  the  decision  of  the  magistrate  set 
aside.  As  no  evidence  as  to  residence  was  taken,  the  case  mast 
be  remitted  back  to  the  magistrate,  with  directioas  that  he  has 
no  jurisdiction  if  the  appellant  resides  outside  the  colony,  and 
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if  parties  desire  it  he  must  take  evidence  on  this  point  The 
respondent  must  pay  costs  of  appeal  and  costs  of  hearing  the 
exception  in  the  magistrate's  court. 

Innes,  C.J.,  and  SoLOMaN,  J.,  concurred. 

Appellant's  Attorney :  J.F.de  Beer;  Respondent's  Attorney : 
P.  Lapin. 
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1905.    August  17, 18.    Innrs,  C.J..  and  Solomon  and 
Mason,  J.  J. 

TraruaHio, 

The  defendant  ordered  from  the  plaintiffs,  who  were  merchants  trading 
at  Hamburg,  two  consignments  of  goods  to  be  shipped  to  Darban. 
Payment  was  to  be  by  drafts  payable  against  delivery  of  the  bills 
of  lading.  The  first  consignment  was  duly  delivered  and  the 
purchase-price  paid.  On  the  arrival  of  the  second  consignment  at 
Durban  drafts  were  presented  to  the  defendant^  who  refused  to 
accept  them  on  the  ground  that  the  first  consignment  was  not 
according  to  order,  and  that  he  wished  to  have  an  opportunity  of 
examining  the  goods.  He  was  sued  in  the  magistrate's  court  for 
the  price,  and  on  the  26th  September,  1904,  a  settlomenti  which 
was  not  entered  upon  the  record,  was  arrived  at  in  court  The 
terms  were  that  the  defendant  should  pay  the  costs  of  the  action 
and  give  a  promissory  note  for  the  purchase-price  at  thirty  days 
in  favour  of  Drabbe  &  Co.  (the  plaintiffs'  agents),  who  were  not 
to  negotiate  the  note,  and  the  bills  of  lading  were  to  be  im- 
mediately handed  over  to  the  defendant  to  enable  him  to  get 
the  goods  up  from  Durban  and  examine  them  at  Pi'etori^  within 
the  month.  If  he  found  that  they  were  n^t  according  to  order 
he  was  to  have  against  Drabbe  k  Co.  any  defence  M'hich  he  would 
have  had  against  the  plaintiffs.  The  plaintiffs  failed  to  hand  over 
tlie  bills  of  lading,  and  on  the  17th  October,  1904,  the  defendant 
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claimed  the  return  of  the  promiRsory  note  and  repudiated  the 
purchase  of  the  undelivered  goods.  The  plaintifis  then  hrought 
the  goods  up  from  Durban  and  tendered  them  to  the  defendant, 
who  refused  to  accept  them  or  to  pay  the  promissory  note.  Sub- 
sequently Drabbe  k  Go.  sued  the  defendant  on  the  note,  but 
failed.  The  plaintiflts  then  sued  the  defendant  on  the  original 
contract^  and  were  met  by  the  defence  that  a  settlement  had 
been  arrived  at,  and  that  the  rights  of  the  parties  must  be 
regulated  by  the  terms  of  that  settlement.  Judgment  was  given 
for  the  plaintiffs.  Held^  on  appeal,  that  the  above  facts  con- 
stituted a  valid  transactio  even  though  the  settlement  was 
extra-judicial,  and  that  the  defence  was  good, 

Appeal  from  the  decision  of  the  Assistant  Resident  Magistrate 
of  Pretoria. 

The  material  facts  appear  in  the  headnote. 

Nieineyer,  for  tlie  appellant:  The  effect  of  the  agreement 
of  the  26th  September  operated  as  a  complete  novation. 
When  there  has  been  a  settlement  of  a  dispute  between  two 
parties,  it  is  a  tvansodtio  whether  the  settlement  be  judicial  or 
extra-judicial ;  see  Voet,  2, 15,  21 ;  Kersteman*s  Woordenboek.,i^iib 
voce  "Accord" ;  Merula,  4,  54, 1, 9.  The  rights  of  the  parties  are 
fixed  and  regulated  by  the  compromise,  and  the  original  contract 
lapses ;  see  Addison  on  Conhxtrts,  9th  ed.  p.  137.  On  the  26th 
September  a  definite  final  agreement  had  been  amved  at,  and 
the  promissory  note  was  given  with  certain  conditions  of  pay- 
ment. The  appellant  was  entitled  to  refuse  to  pay  the  promissory 
note  as  the  goods  should  have  been  in  Pretoria  within  a  month 
after  the  giving  of  the  note.  The  delay  was  unreasonable ;  see 
Federal  Tobacco  Woi-ks  v.  Bai^on  &  Co.  ([1904]  T.S.  483). 

Smuts,  for  the  respondents :  The  agreement  of  the  26th  Sep- 
tember was  merely  an  undertaking  on  the  part  of  the  plaintiffs 
to  give  the  defendant  an  extension  of  time  in  which  to  make 
payment.  It  was  not  a  transactio.  From  the  facts  it  is  clear 
that  no  novation  was  intended.  The  case  of  Ewera  v.  Refddent 
Magistrate  of  Oudtshoom  and  Trtustee  in  the  Insolvent  Estate 
of  Roberts  (Foord,  32)  is  in  point. 

Niemeyer  replied. 

Cur,  adv,  vult. 
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I 

! 

I  Potdea  (August  18) : — 

SoLOM ox,  J. :  This  is  an  appeal  from  a  decision  of  the  Assist- 
ant Resident  Magistrate  of  Pretoria,  in  which  the  plaintiffs  sued 

I  the  defendant  for  the  sum  of  £235,  5s.  6d.  for  goods  sold  and 

certain  charges  in  connection  therewith. 

I  The  magistrate  gave  judgment  in  favour  of  the  plaintiffs  in 

I  the  action  in  an  extremely  able  and  closely  reasoned  judgment. 

I  The  appeal  is  from  that  judgment  of  the  resident  magistrate. 

I  About  the  facts  of  the  case  there  is  very  little  dispute,  and  they 

may  be  shortly  stated.  It  appears  that  in  June,  1903,  the  de- 
fendant ordered  from  the  plaintiffs,  who  are  merchants  trading 

'  at  Hamburg,  two  consignments  of  goods.     The  goods  were  to  be 

shipped  from  Hamburg  to  Durban,  and  the  terms  of  payment 
for  the  goods  were  that  the  defendant  was  to  give  drafts  at  120 
and  150  days  against  the  bills  of  lading  for  the  goods.  The 
goods  were  to  be  despatched  in  two  consignments.  The  goods  in 
the  two  consignments  were  of  the  same  character.  The  first 
consignment  of  goods  was  shipped  in  the  ordinary  course,  the 
drafts  were  presented  to  the  defendant  for  acceptance  in  pay- 
ment of  these  goods  against  bills  of  lading,  and  the  drafts  were 
aooepied  and  subsequently  paid.  No  question  arises  about  this 
consignment  The  second  consignment  arrived  in  Durban  in 
January,  1904,  and  when  the  drafts  for  the  purchase-price  of 
these  goods  were  presented  to  the  defendant  he  refused  to  accept 
them.  Apparently  he  gave  more  than  one  reason  for  his  refusal, 
but  the  substantial  reason  which  he  gave  was  that  the  goods  in 
the  first  consignment  had  not  been  according  to  order,  and  con- 
Bequently  that  he  was  not  going  to  accept  the  drafts  of  the 
second  consignment  until  he  had  had  an  opportunity  of  exami- 
ning the  goods  and  satisfying  himself  that  the  goods  in  the 
second  consignment  were  according  to  the  order  which  he  had 
given.  The  plaintiffs  insisted  upon  payment  being  made  for  the 
goods  forthwith  before  the  defendant  had  an  opportunity  of 
examining  them.  A  dispute  therefore  arose  between  the  parties, 
and  eventually  an  action  was  brought  by  the  plaintiffs  to  recover 
the  purchase-price  of  these  goods.  The  position  which  was  taken 
up  by  the  defendant  in  the  case  is  set  out  in  a  letter  from  his 
attorney  of  the  26th  August,  1904,  where  he  wrote  as  follows : 
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"  If  the  goods  arc  delivered  in  Pretoria  and  found  to  be  in.  terms 
of  the  order  my  client  will  accept  the  drafts.    He  will,  however, 
not  accept  the  same  without  his  examining  the  goods,  as  your 
clients  have  already  delivered  goods  not  according  to  order. 
That,  then,  was  the  dispute  between  the  two  partie& 

The  case  eventually  came  into  court  on  the  26th  September, 
and  in  court  an  agreement  was  come  to  between  the  two  parties. 
Under  that  agreement  the  case  was  withdrawn  by  the  plaintiffs, 
and  the  defendant  paid  the  costs  which  had  been  incurred  up  to 
that  time,  and  the  magistrate  in  his  judgment  sets  out  the  terms 
of  the  settlement  lyhich  was  arrived  at  on  that  occasion.    The 
settletnent  was  not  a  written  one,  but  the  magistrate  heard 
evidence  as  to  the  terms,  and  amongst  other  evidence  he  had 
before  him  a  letter  written  by  the  plaintifis'  attorneys  setting 
forth  some,  but  not  all,  of  the  terms  of  the  settlement.  The 
magistrate  found  that  the  terms  of  settlement  were  as  follows : 
Defendant  agreed  to  pay  costs,  and  to  give  a  promissory  note  at 
thirty  days  in  favour  of  Drabbe  &  Co.,  the  plaintiffs'  agents,  for 
the  purchase-price  of  the  goods,  and  to  get  the  goods  up  from 
the  coast  without  delay ;  the  plaintiff,  on  the  other  hand,  agreed 
not  to  negotiate  the  promissory  note  in  the  meantime,  and 
promised  to  hand  over  to  the  defendant  the  bills  of  lading  to 
enable  him  to  get  up  the  goods  from  Durban  within  thirty  days, 
and  to  allow  the  defendant  to  set  up  against  pajrment  of  the 
promissory  note  any  defence  he  would  have  had  on  the  contract 
of  purchase.    Now,  with  regard  to  this  last  term  of  settlement, 
I  scarcely  think  that  the  magistrate's  finding  is  justified  by  the 
letter  from  the  plaintiffs'  attorneys  dated  the  26th  September, 
•1904.     The  condition  therein  stated  was  that  any  defence  that 
the  defendant  may  have  against  Harberer  &  Ck).  he  will  also 
have  against  Drabbe  &  Co.,  and  not — as  the  magistrate  puts  it— 
that  the  defendant  could  set  up  against  the  promissory  note  any 
defence  he  would  have  had  on  the  contract  of  purchase.     The 
difference  is  of  some  importance,  as  it  is  perfectly  clear  that  the 
only  defence  the  parties  had  in  contemplation  at  the  time,  and 
that  could  be  set  up  by  the  defendant  as  against  the  promissoiy 
note,  was  the  defence  that  the  goods  were 'not  according  to  order. 
That  then  was  the  settlement  arrived  at  between  the  parties  on 
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tiie  &6th  September,  and  one  of  the  terms  of  the  settlement  was 
that  the  plaintiffs  should  hand  over  to  the  defendant  the  hills  of 
lading  to  enable  the  goods  to  be  got  up  within  thirty  days,  the 
promissory  note  being  a  note  at  thirty  days.  The  plaintiffs, 
unfortunately,  failed  to  hand  over  the  bills  of  lading  as  agreed 
upon.  Apparently  they  had  been  mislaid  and  could  not  be 
foond ;  and  on  the  17th  October  the  defendant's  attorney  wrote 
the  letter  of  that  date  repudiating  the  whole  transaction  owing 
to  the  fact  that  the  bills  of  lading  had  not  been  delivered,  as 
they  ought  to  have  beeui  on  the  day  the  promissory  note  was 
signed,  and  that  consequently  the  defendaint  was  unable  to  get 
up  the  goods  within  thirty  days  to  see  whether  they  were  in 
order.  The  plaintiffs  thereupon  subsequently  themselves  got  up 
the  goods  from  the  coast,  paid  the  expenses  and  charges  in 
oonnection  with  these  goods,  and  tendered  them  to  the  defendant. 
The  defendant,  however,  refused  to  accept  delivery  of  the  goods, 
and  refused  to  pay  the  promissory  note  which  he  had  given. 
Thereupon  an  action  was  brought  in  the  magistrate's  court  upon 
this  promissory  note,  and  the  magistrate  dismissed  the  summons 
on  the  ground,  as  he  says,  that  the  promissory  note  was  not 
negotiable  unless  the  defendant  had  had  an  opportunity  of 
examining  the  goods  in  the  thirty  days,  that  as  he  had  not  had 
that  opportunity  it  had  lapsed,  and  the  parties  were  thus  thi-own 
back  mto  their  original  position,  subject  to  any  other  rights 
defendant  might  have  by  reason  of  the  delay  after  the  26tfa 
September. 

The  decision  of  the  magistrate  in  that  action  was  accepted  by 
the  plaintiffs,  who  then  instituted  an  action  based  upon  the 
original  contract  of  sale,  and  claiming  the  purchase-price  of  the 
goods  and  the  expenses  they  had  been  put  to  in  connection  with 
getting  them  up.  When  that  action  was  brought  against  the 
defendant  he  set  up  the  defence  that  this  matter  had  already 
been  settled,  and  that  no  action  could  be  brought  on  the  original 
contract  of  purchase  and  sale  of  the  goods,  but  that  the  rights  of 
the  parties  must  be  regulated  by  the  settlement  arrived  at  between 
them  in  court  on  the  26th  September.  That  is  the  case  which 
came  before  the  magistrate,  who  decided  in  favour  of  the  plain- 
titts,  and  gave  judgment  for  the  amount  claimed  with  costs.    Now 
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the  defence  set  up  was  that  this  arrangement  which  was  come  to 
between  the  parties  of  the  26th  September  was  a  tranmctio,  or 
what  is  known  in  English  law. as  a  compromise;  and  if  that 
defence  is  substantiated  then  the  magistrate  was  wrong  in  giving 
judgment  for  the  plaintiffs  upon  the  original  contract  of  sale, 
because  if  that  arrangement  was  a  travaactio  then  no  action 
could  be  brought  upon  the  original  contract  of  sale,  but  the  rights 
of  the  parties  would  then  have  to  be  regulated  by  the  settle- 
ment arrived  at  on  the  26th  September.  The  whole  question, 
therefore,  which  we  have  to  consider  in  this  case  is  whether  this 
arrangement,  which  undoubtedly  was  come  to  between  the  parties, 
was  a  tranmctio,  whether  it  was  a  compromise  of  the  matter  in 
dispute. 

Now  what  is  a  tranmctio  f  I  take  the  definition  given  by 
Qrotius,  who  defines  it  as  an  agreement  between  litigants  for  the 
settlement  of  a  matter  in  dispute.  Is  this  then  an  agreement 
between-  Ktigan^  for  the  settlement  of  the  matter  in  dispute  ? 
Undoubtedly,  here  there  was  a  dispute  between  the  parties — a 
dispute  which  culminated  in  a  .lawsuit — and  an  action  was 
brought  to  settle  that  dispute  in  the  magistrate's  court ;  and  when 
the  case  came  into  the  court  there  was  an  agreement  come  to 
between  the  parties.  Was  'that  agreement  a  settlement  of  the 
matter  in  dispute  ?  It  is  somewhat  significant  that  throu^out* 
the  whole  evidence  both  of  the  plaintiffs'  ^witnesses  and  the 
defendant's  the  arrangement  is  spoken  of  as  a  settlement.  The 
magistrate  also  speaks  of  this  aiti&ngement  as  a  settlement  of  the 
case  which  had  come  before  the  court,  while  the  letter  which  was 
written  by  the  attorneys  of  the  piaintiflfs-rthe  letter  of  the  26th 
September,  the  day  on  which  the  arrangement  took  place — says : 
'*  We  beg  to  place  on  record  the  settlement  arrived  at"  But 
though  the  fact  that  this  arrangement  is  spoken  of  as  a  settle- 
ment seems  to  be  somewhat  significant,  in  itself  it  is  by  no  means 
conclusive  of  the  cavSe.  If,  however,  we  examine  the  terms  of 
the  arrangement  which  was  come  to,  it  appears  to  me  to  contain 
all  the  essentials  of  a  compromise  of  a  lawsuit.  Each  party  in 
this  arrangement  abated  some-  of  his  previous  demands.  Each 
party  receded  to  some  extent  from  the  position  formerly  taken 
up.    The  pliiintiffs  had  originally  claimed  that  they  were  entitled 
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to  the  purcbase-price  at  once  before  the  defendant  had  received 
tbe  goods  or  had  had  an  opportunity  for  examining  them.  By 
this  arrangement  which  was  come  to  the  plaintiffs  receded  from 
that  position  and  agreed  to  accept  a  promissory  note  at  thirty 
days,  coupled  with  the  substantial  condition  that  the  defendant 
was  to  have  an  opportunity  to  get  up  the  goods  and  examine 
them  so  that  he  might,  if  he  satisfied  himself  that  the  goods  were 
not  in  order,  set  that  up  as  a  defence  against  the  promissory  note. 
The  pl^ntiffs  therefore  conceded  a  good  deal  in  this  arrangement 
which  was  come  to  between  the  parties  on  that  date. 

The  defendant  also  receded  considerably  from  the  attitude 
which  he  had   previously  taken  up.      He  had  taken  up  the 
attitude  that  he  was  not  bound  to  pay  for  the  goods  until  he 
had  had  an  opportunity  of  examining  these  goods  and  seeing 
whether  they  were  according  to  his  order ;  but  by  this  arrange- 
ment he  gave  the  plaintiffs  a  liquid  document  for  the  price  of 
the  goods,  which  of  course  placed  the  plaintiffs  in  a  stronger 
position  than  they  had  previously  •  been,  and  gave  them  an 
opportunity  of   suing  upon   the   li({uid   document  instead  of 
suing  upon  the  original  contract.      Moreover,  the  defendant 
agreed  to  pay  the  costs  of  the  action  incurred  up  to  that  time, 
which  in  itself  was  an  admission  that  he  was  in  the  wrong; 
and  it  appears  to  me  that  substantially  he  agreed  that  the  only 
defence  he  would  set  up  if  this  action  was  brought  upon  the 
promissory  note  would  be  the  defence  that  the  goods  were  not 
according  to  order.    The  defendant  therefore  also  abated  con- 
siderably from  the  demands  which  he  had  made  up  to  the  time 
of  the  action  being  brought.    It  appears  to  me,  therefore,  that 
in  the  arrangement  which  was  come  to  between  the  parties  there 
were  all  the  essentials  of  a  compromise  of  this  lawsuit.    If  this 
a^^reement  had  been  embodied  in  the  judgment  of  the  court,  and 
had  been  entered  in  the  records  of  the  court  by  consent,  then  I 
think  it  would  have  been  pretty  clear  that  the  plaintiffs  would 
have  had  no  right  to  sue  under  the  original  contract  of  purchase 
and  sale,  but  that  their  rights  would  have  to  be  regulated  by 
the  terms  of  the  arrangement  then  come  to ;  and  if  they  had 
sued  on  the  original  contract  of  purchase  and  sale  the  defend- 
ttt  could  have  set  up  this  arrangement  as  res  judicata,  and 
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that  would  have  been  conclusive  in  an  action  on  the  original 
contract 

Now   does  it  make  any  difference  that  no  judgment  was 
entered  at  the  time,  and  that  this  settlement  was  metely  a 
settlement  between  the  parties  which  was  not  entered  in  the 
records  of  the  court?    The  authorities  seem  to  me  clear  that 
this  does  not  make  any  difference,  that  a  transoLctio  may  be 
either  a  judicial  one,  which  is  entered  in  the  records  of  the 
court,  or  may  be  extra-judicial,  but  that  the  effect  is  the  same. 
A  compromise  whether  embodied  in  a  judgment  of  the  court 
or  extra-judicial  has  the  effect  of  f'es  jxidicaia,  and  is  an  absolute 
defence  to  an  action  on  the  original  contract.    I  have  come  to 
the  conclusion  this   was   a   tixinsactio,  a  compromise  of  the 
matters  in  dispute  which  had  culminated  in  a  lawsuit  between 
the  parties.     For  if  it  was  not  a  tranaactio,  what  was  the  effect 
of  the  settlement  between  the  parties?      The  magistrate  has 
come  to  the  conclusion  it  was  merely  an  agreement  to  give  time. 
He  held  that  the  plaintiffs'  rights  under  the  contract  of  purchase 
and  sale  were  merely  suspended  by  the  giving  of  this  promissory 
note.    Now  I  am  unable  to  come  to  the  same  conclusion  as  the 
magistrate  upon  the  facts.     He  relies  for  that  conclusion  very 
much  upon  the  fact  that  one  of  the  terms  of  the  arrangement 
was  that  the  defendant  should  have  the  same  defence  in  an 
action  on  the  promissory  note  as  he  might  have  had  under  the 
original  contract  of  purchase  and  sale,  and  consequently  that 
there  was  a  recognition  by  the  parties  that  the  original  contract 
was  still  in  force  between  them.     But  the  condition,  as  I  have 
already  pointed  out,  was  simply  that  the  defendant  might  set 
up,  if  an  action  was  brought  on  the  promissory  note  by  the 
persons  in  whose  favour  it  was  made,  any  defence  that  he  may 
have  had  against  the  plaintiffs,  and  the  only  defence  in  contem- 
plation between  the  parties  at  that  time  was  that  the  goods  were 
not  according  to  order.     It  seems  to  me,  therefore,  that  there 
was  considerable  difference  in  the  relations  of  the  parties  after 
this  arrangement  had  been  made,  and  that  their  rights  were 
substantially  different  from  what  they  were  under  the  original 
contract  of  purchase.      For  example,  under  the  settlement  an 
action  on  the  promissory  note  would  be  brought  by  Drabbe  b 
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Ca,  and  not  by  the  plaintiffB,  and  the  defence  to  such  an  action 
was  practically  limited  to  the  plea  that  the  goods  were  not 
according  to  order.  It  is  of  course  true  that  the  settlement 
recognised  the  original  contract  of  sale ;  that  was  the  basis  of 
the  settlement  The  goods  which  had  been  ordered  under  this 
contract  of  sale  had  already  arrived  at  Durban  and  were  waiting 
there,  and  the  defendant  refused  to .  pay  for  those  goods,  and 
therefore  the  settlement  was  come  to  between  the  parties  to  the 
effect  already  stated,  which  was  based  upon  the  contract  of  sale. 
In  my  opinion  that  settlement  was  a  tiMiimctio,  a  compromise 
of  the  matters  ifhich  had  been  in  dispute  between  them  up  to 
that  time,  and  if  it  was  a  tranmctio  then  the  rights  of  the 
parties  thereto  must  be  regulated  by  the  terms  of  the  settlement 
The  plaintiffs  accordingly  cannot  fall  back  upon  their  original 
contract  of  purchase  and  sale  and  bring  an  action  upon  that; 
but  they  are  met  by  the  defence  that  there  had  been  a  settlement 
of  that  action,  and  that  consequently  the  plaintiffs  could  not 
bring  another  action '  upon  the  same  contract.  If  after  this 
transactio  had  been  arrived  at  the  defendant  refused  to  pay  for 
the  goods,  it  appears  to  me  that  the  only  remedy  of  the  plaintiffs 
was  by  an  action  upon  this  promissory  note,  and  that  was  the 
course  which  they  adopted  in  the  first  instance.  They  first  sued 
upon  this  promissory  note,  but  the  magistrate  held  they  could 
not  recover  on  the  ground  that  the  promissory  note  had  lapsed. 
The  plaintiffs  accepted  the  decision  of  the  magistrate  in  that  case. 
There  has  been  no  appeal  from  that  decision,  and  it  appears  to 
me  that  the  plaintiffs  now  having  failed  in  their  action  on  the 
promissory  note  cannot  go  back  and  sue  upon  the  contract  In 
my  opinion  the  decision  of  the  magistrate  was  wrong,  and  the 
appeal  must  be  allowed  with  costs  and  judgment  entered  for  the 
defendant 

Innbs,  C.J, :  I  concur.  When  the  ca%  bagan  I  confess  I  was 
iomewhat  inclined  to  the  view  that  the  arrangement  come  to 
was,  in  substance  and  fact,  merely  an  arrangement  for  an  exten- 
sion of  time,  to  give  defendant  an  opportunity  of  examining  the 
goods.  But  fuller  consideration  of  the  facts,  of  the  authorities 
cited  by  Mr.  Niemeyer  in  his  very  able  argument,  and  of  other 
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Roman-Dutch  authorities,  as  to  the  essentials  of  a  travBOctio,  led 
me  to  the  conduHioii  that  the  arrangement  was  in  law  a  trcui^atciio^ 
Tliat  being  so,  the  rights  of  the  parties  must  be  regulated  not  by 
the  original  contract,  but  by  that  arrangement 

I  therefore  concur  in  the  judgment.  I  express  no  opinion  on 
the  question  whether  the  magistrate  was  right  in  giving  abHolu- 
tion  from  the  instance  on  the  promissory  note,  and  on  the  further 
question  whether  the  plaintiffs  would  be  well  advised  to  Bue 
again  on  it. 

Mason,  J. :  I  concur. 

Appellant's  Attorneys  :  Fimlhiy,  MucRobeii  ct  Nienieyer  ; 
Respondents'  Attorneys :  Lannoii  it  Nixon. 


pp:lser  v.  levy. 

1905.  Aitijast  17,  Innes,  C.J.,  and  Solomon  and  Mason,  J.J. ; 
Aiujitst  21,  IXNEs,  C.J.,  and  Solomon  and  Curlewis,  J  J. 

Practice. — Apjjeaf. — 7'ime  nlloiredjtpr  proHrcution, — Jirtlc  of  Court  95. 
Cotst».— Claim  admitted,  hut  not  tendeird. — Pha  of  »et-itff. — Cotinter- 
claim  in  plea. 

Where,  owing  to  the  Supreme  Court  vacation,  there  is  no  sitting  of  tliat 
Court  >\  itliin  the  jwrioil  of  8ix  weeks  prescribed  for  the  pixisecutiou 
of  an  appeal  from  a  court  of  resident  magistrate,  tlie  appeal  should 
be  set  down  on  tlie  first  day  of  the  next  term. 

ApiK'llant  sued  respon(lent  for  £8,  -Is.  8d.  for  work  done.  The  latter 
admitted  the  amount  claimed,  but  made  no  tender.  He  pleaded 
there  was  a  debt  due  to  him  of  X8,  1 2s.  9d.  for  goods  supplied,  and, 
without  filing  a  formal  claim  in  reconvention,  asked  in  his  plea  for 
judgment  for  the  balance.  The  magistrate  found  for  the  plaintiff 
f(»r  £«,  4s.  J>d.  and  for  the  defendant  for  £2,  18s.  9d.,  and  awatxled 
the  j»laintiff  costs  only  up  to  the  date  of  plea.  J/eid,  on  appeal 
tliat  tjie  plaintiff  was  entitled  to  full  costs. 
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Appeal  from  a  decision  of  the  Resident  Magistrate  of  Potchef- 
sfcroom.     The  facts  appear  from  the  headnote. 

Smuts,  for  the  respondent,  raised  the  objection  that  the 
appeal  ought  to  have  been  set  down  for  tlie  Kr^t  day  of  term ; 
that  as  this  had  not  been  done  the  appeal  had  hipsed  (Rule 
of  Court  95). 

de  Wet,  for  the  appellant,  refeiTed  to  Kok  v.  Kodca  Execaiorti 
([1904]  T.S.  232). 

Innes,  C.J.:  The  preliminary  objection  is  taken  that  this 
appeal  cannot  be  heard  because  under  Rule  95  it  should  have 
been  prosecuted  within  six  weeks.  The  appeal  ought  tp  have 
been  set  down  for  the  first  sitting  of  the  Court  after  the  July 
vacation.  That  was  on  the  1st  August;  and  on  that  dUy  the 
matter  should  have  been  placed  on  tlic  roll.  As  a  matter  of  fact 
it  waa  only  set  down  for  the  14th  August.  That  was  the  first 
available  Monday  in  the  term  on  which  appeals  would  have 
preeedence,  the  practice  being  to  hear  api)eals  in  precedence  of 
other  work  on  Mondays ;  but  of  course  appeals  can  be  set  down 
for  any  day  of  the  week. 

The  terms  of  the  rule  are  quite  clear;  but  Mr.  dr  Wet  justifies 
the  setting  down  on  the  Bi-st  available  Monday  on  the  authority 
of  Kok  V.  Kock*8  Executoi'M.  The  headnote  of  that  case  is  as 
follows:  "An  appeal  from  a  court  of  resident  magistrate  must 
be  duly' prosecuted  within  six  weeks  from  tlie  date  of  the  judg- 
ment Where  owing  to  the  vacation  there  is  no  sitting  of  the 
court  of  appeal  within  that  period  the  appeal  sliould  be  sot 
down  for  hearing  on  the  first  appeal  day  of  the  next  term."  Now 
all  that  was  actually  decided  in  that  case  was  tliat  the  appeal 
having  been  noted  on  the  30tli  XovenilH»r,  and  vacation  having 
intervened,  the  5th  April  was  too  late.  Mr.  Smnts,  who  appeared 
for  the  respondent  and  who  raised  the  point,  is  reported  to  have 
maintained  that  the  appeal  ought  to  have  been  set  down  for  the 
first  appeal  day,  viz.,  the  7th  March.  There  is  no  verbatim 
report  of  the  pre.siding  judge's  rea.sons,  but  a  condensed  re|X)rt 
says  that  the  Court  ruled  tliat  the  appi^al  was  too  late ;  that  it 
should  have  bf»eu  prosecuted  within  six  weeks,  and  this  period 


468  PELSER  v.  LEVY. 

having  expired  during  vacation,  it  ought  to  have  been  set  down 
for  hearing  at  the  next  sitting  of  the  Court.  That,  it  goes  on  to 
say,  was  the  first  appeal  day  of  the  new  tenn — adopting  the 
date  which,  the  respondent  had  suggested.  Since  the  adjourn- 
ment we  have  referred  to  the  note-books  of  all  the  judges  who 
sat  in  the  matter,  and  in. every  case  the  objection  noted  is  not 
that  the  appeal  should  have  been  heard  on  the  7th  March,  but  on 
the  first  day  of  the  term ;  in  two  instances  the  judges  noted  that 
the  appeal  should  have  been  set  down  not  on  the  tirst  appeal 
day,  but  on  the  first  day  of  the  term.  How  the  mistake  arose  in 
the  report  it  is  difficult  to  say ;  but  clearly  it  was  a  mistake  in 
view  of  the  notes  of  the  judges  to  which  I  have  referred.  It 
follows  that  this  appeal  ought  to  have  been  set  down  on  the  1st 
August.  At  the  same  time,  in  view  of  the  terms  of  the  i-eport» 
it  is  clear  that  the  appellant  horui  fide  and  I'easonably  thought 
he  would  be  safe  in  setting  it  down  for  the  14th  August;  and 
if  Mr.  Smats  consents  we  will  make  an  order  that  the  time  for 
appeal  should  be  extended.  As  he  does  not  consent  we  shall 
have  to  postpone  the  matter  for  formal  application.  The  Court 
will  oitler  that  the  case  be  set  down  for  Monday,  when  appellant 
can  apply  for  leave  to  have  the  time  extended  and  the  appeal 
heard ;  respondent  to  have  costs  of  the  poHtponemcnt. 

Postea  (August  21) : — 

Nie'ineyer,  for  the  appellant,  applied  for  leave  to  have  the 
appeal  heard. 

Smuts,  for  the  respondent,  cmitm. 
The  Court  granted  the  application. 

Nieineyer,  on  the  merits :  There  was  no  tender  and  no  formal 
claim  in  reconvention.  In  order  to  establish  his  claim  the  plain- 
tifi*  was  compelled  to  go  to  court.  As  he  was  successful  the 
magistrate  should  have  given  him  all  costs.  The  whole  case  is 
all  one  action,  and  in  the  absence  of  a  distinct  counter-claim  there 
were  no  separate  issues. 

Smuts:  Though  the  defendant  filed  no  separate  claim  in 
reconvention  the  plea  contained  a  counter-claim  which  raised 
a  special  issue.     The  magistrate  gave  the  plaintiff  all  costs  up  to 
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the  filing:  of  the  plea  when  the  defendant  admitted  liability. 
Bat  on  the  special  issue  the  defendant  was  entitled  to  costs.  The 
plaintiff  forced  the  defendant  to  prove  that  £2, 18s.  9d.  was  due 
to  hmi  on  the  counter-claim.  Our  rules  on  a  question  of  this 
kind  are  the  same  as  those  laid  down  in  England.  See  Annual 
Practice,  1905,  p.  966;  Fraustaeder  v.  Stiuer  (9  S.C.  613); 
Fi/THtei^  V.  Farqulvar  ([1893]  Q.B.  564). 

Niempyer  replied. 

IxNES,  C.J.:  In  my  opinion  this  appeal  should  be  allowed. 
The  question  of  costs  is  one  largely  in  the  discretion  of  the  court 
which  tries  the  case.    At  the  same  time  it  is  essential  that  that 
discretion,  which  is  a  judicial  one,  should  be  exercised  as  far  as 
possible  in  accordance  with  definite  principles.      One  of  those 
principles  seems  to  me  to  be  this:   Where  a  man  is  compelled 
to  come  to  court,  and  recovers  a  substantial  portion  of  what  he 
claims,  then  he  should  have  his  costs.     Of  course  the  rule  is 
Aubject  to  exceptions ;  but  it  is  a  general  rule,  and  one  important 
to  be  observed  in  adjudicating  upon  a  question  of  costs.    Where 
there  are  separate  issues,  involving  in  each  instance  separate 
evidence,  it  is  often  dasirable  that  the  costs  of  the  different 
issues  should   be  kept  distinct.      Those  cases  might  form  an 
exception  to  the  rule  which  I  have  stated.     This,  however,  is  not 
one  of  those  cases.  ^  Here  there  was  a  counter-claim,  not  put 
forward  as  such,  but  only  used  as  a  defence  to  the  plaintiff's 
demand.    Defendant  admitted  that  £8,  4s.  8d.  had  been  owing, 
but  said  that  it  was  destroyed  by  a  counter-claim  wliich  left  a 
balance  of  8s.  Id.  in  his  favour.     He  did  not  file  a  formal  claim 
in  reconvention,  but  simply  pleaded  the  claim  by  way  of  defence. 
He  made  no  tender  either  of  capital  or  costs,  and  plaintiff  was 
bound  to  come  to  court     When  the  case  came  on  it  appeared 
tliat  the  two  matters  were  inextricably  mixed,  and  formed  parts 
of  one  transaction.     It  was  agreed,  according  to  Levy's  own 
evidence,  that  the  work  done  by  Pelser  should  be  paid  for  by 
goods  supplied  by  Levy  out  of  his  shop.     It  was  all  one  transac- 
tion, and  the  shop  account  was  used  as  a  defence  to  the  account 
rendered  by  Pelser.     Under  these  circumstances  I  think  the 
ordinary  rule  should  have  been  followed  by  the  magistrate,  and 
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that  Pelser,  who  recovered  a  subRtantial  sum— over  £6 — nhould 
have  had  hi.s  casts.  The  ma^strate  ^ave  judgment  for  the 
plaintiff  without  casts,  but  the  plaintiff  must  have  his  costs  in 
the  court  below  and  also  hi.s  conts  of  appeal. 

>Sc)L0MON,  J. :  I  concur.  In  the  special  circumstances  of  this 
case  the  magistrate  failed  to  exercise  a  judicious  discretion  in  the 
way  in  whicH  he  awarded  the  costs.  I  think  defendant's  position 
would  .certainly  have  been  stronger  if  he  had  set  up  this  claim 
not  by  way  of  plea  or  set-off,  but  by  a  counter-claim  in  recon- 
vention. In  this  civse  he  .does  not  do  that.  All  he  claims  is  a 
sum  of  8s.  Id.,  and  what  he  actually  says  is :  "I  don't  owe  the 
plaintiff  anything  at  all.  It  is  true  I  did  owe  him  £8,  4a  8d.« 
but  that  has  been  wiped  out  by  the  debt  he  owes  me."  The 
plaintiff,  therefore,  had  to  come  to  court  to  prove  that  the 
defendant  did  owe  him  a  certain  sum  of  money.  He  has 
recovered  a  certain  sum  of  money — ^not  the  whole  amount  of 
the  claim,  but  a  substantial  sum^^-and  is  therefore  entitled  to  his 
casta  I  don't  think  that  anything  we  may  say  in  this  case  can 
be  taken  as  applying  to  casts  generally  in  cases  where  there  is  a 
claim  in  convention  on  the  one  hand  and  a  claim  in  reconvention 
on  the  other  hand.  If  these  are  separate  and  distinct  claims,  then 
it  seems  to  mc  the  better  oitier  is  that  the  successful  party  on 
either  claim  should  have  his  casts.  Where  the  plaintiff  succeeds 
in  his  claim  in  convention  he  is  entitled  to  his  costs  in  proving 
his  claim,  and  if  there  is  a  separate  and  distinct  claim  in  recon- 
vention which  is  not  mixed  up  with  the  claim  in  convention, 
then  if  the  plaintiff  in  reconvention  establishes  that  claim  it 
seems  to  me  the  proper  course  is  that  he  should  have  his  costs 
for  establishing  his  claim.  That,  of  course,  is  not  so  in  the  pre- 
sent case.  The  claim  in  reconvention  has  not  been  set  up,  and 
the  two  matters  are  inextricably  mixed,  and  as  plaintiff  has 
recovered  a  substantial  amount  I  think  he  is  entitled  to  costs. 

CuRLEWis,  J. :  I  agree  that  the  appeal  should  be  allowed  with 
costs.  The  issue  practically  before  the  magistrate  was  whe^er 
the  plaintiff  had  to  receive  something  from  the  defendant  or  the 
defendant  had  to  receive   something  from  the  plaintiff    The 
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macriKtrate  found  the  plaintiff  had  to  receive  .somethincr  from  the 
defendant,  a  rather  .substantial  amount,  and  I  think  the  costs 
should  have  followed  the  result  in  that  case,  and  that  the  suc- 
ceasf  ul  litigant  should  have  had  his  costs,    Thi?  case  seems  to  me 
even  stronger  on  tliat  point  than  the  case  of  Dreivry  v.  Fox 
(decided  by  this  Court  on  the  8th  instant).    In  that  case,  although 
I  did  not  dissent  from  the  judgment,  I  did  feel  some  doubt  as  to 
xv^hether,  strictly  speaking,  theonagistrate  was  not  right  in  allow- 
ing acme  part  of  the  costs  of  the  defendant  on  an  issue  raised 
there,  namely,  the  renewal  of  a  lesbse.    The  plaintiff  had  sued  on 
a  lease  for  six  months,  which  he  alleged  had  been  renewed  for 
another  six  months.     The  defendant  admitted  the  lease  for  six 
months,  but  denied  its  renewal   for  the   other  period  of  six 
months.    There  I  had  some  doubt  as  to  whetlier  we  should  not 
have  allowed  the  defendant  such  costs  as  wei'e  incurred  in  dis- 
proving the  renewal  of  the  lease  alleged  by  the  plaintiff;  but  in 
that  case  one  colild  say  there  was  a  distinct  and  separate  issue. 
Here  there  was  no  separate  issue  between  the  parties.    The 
defendant  says:  "Your  claim  is  wiped  out  by  certain  claims 
which  I  have  against  you."    The  plaintiff  admits  one  of  the 
claims,  and  states,  however,  that  there  is  a  balance  in  his  favour. 
The  magistrate  finds  that  he  is  correct,  and  very  naturally  the 
plaintiff  is  entitltMl  to  his  costs. 

Appellant's  Attorney :   J".   E^er ;   Respondent's   Attorneys : 
Madniodt  c6  Keniierley. 


I 
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PASQUALI  CIGARETTE  CO.,  LTD.,  v. 
DIACONICOLAS  &  CAPSOPOLUS. 

1905.     August  14»  28,  Solomon,  Mason  and  Cublewis,  J.J.; 
Axi^ist  28,  29,  Innes,  C.J.,  and  Mason  and  Cublewis,  JJ. 

Trade^mark. — Common  law, — Desig^i, — ColotirahU  imiUUian, — Le^iU- 

maU  copy. 
Arhitratioti. — Reasons  for  arbitrator's  fifhding. — Notes  of  evidence. — 

DetaUs  of  atoard.— Ordinance  24  o/"  1904. 

PlaintifPs  sued  to  restrain  the  defendants  from  passing  off  their  cigarettes 
as  the  plaintiffs'  by  using  wrappers  copied  from  theirs,  and  ealco- 
lated  to  deceive.  No  actual  instances  of  deception  were  proved, 
and  the  Court  found  that  the  defendants  had  to  some  extent 
copied  the  plaintifis'  wrapper,  but  that  the  ifaiitation  was  not 
oalQuIated  to  deceive  the  ordinary  purchaser.  Ileldj  on  appeal^ 
that  the  plaintiff  were  not  entitled  to  an  interdict 

A  referee  under  sec.  20  of  Ordinance  24  of  1904  is  not  bound,  without 
special  instructions  and  in  the  absence  of  a  rule  of  court  on  the 
subject,  to  take  notes  of  the  evidence  or  to  give  reasons  for  his 
finding.  Where  the  question  referred  was  entirely  one  of  fact, 
namely,  the  assessment  of  the  damages  in  an  action,  and  the 
referee  awarded  a  round  sum  without  deciding  upon  the  particular 
items  of  the  claim,  the  Court  under  the  circumstances  refused  to 
set  aside  a  judgment  of  the  High  Court  confirming  his  award. 

Appeal  from  the  Witwatersrand  High  Court  The  appellants 
in  the  court  below  claimed  an  order  restraining  the  respondents 
from  selling  cigarettes  under  a  label  or  wrapper  used  by  the 
plaintiffs,  and  confirming  a  provisional  interdict  granted  in  July 
1904  (see  [1904]  T.H.  161),  and  for  damagea  The  defendants 
counter-claimed  for  damages  sustained  owing  to  the  provisional 
interdict.  Bristowe,  J.,  gave  judgment  for  the  defendants  in 
convention  and  plaintiffs  in  reconvention,  and  by  consent  of 
parties  the  question  of  damages  in  reconvention  was  referred 
to  a  referee  for  assessment.  The  referee  fixed  the  amount  at 
£185,  I3s.  6d.,  and  on  the  18th  June,  1905,  the  respondents 
applied  to  have  the  award  made  an  order  of  court    This  appli- 


Plaintiffs'  Wrapper. 


Defendants'  Wrapper. 
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cation  was  opposed  by  the  appellants  en  the  grounds  tliat  thd 
referee  had  taken  no  notes  of  the  evidence,  given  no  reasons  for 
his  finding,  and  furnished  no  details  of  the  amount  assessed. 
Soi:/)]iON,  J.,  ovorruled  the  objection  and  made  the  award  an 
order  of  court.  The  appellants  now  appealed  against  botli 
decisions.    The  facts  appear  sufHciently  from  the  judgments. 

Copies  of  the  wrappers  in  dispute  are  here  given.  In  both 
wrappers  the  central  inscription  was  in  black  lettering  on  a 
white  rectangle ;  in  the  ptaihtiflTs'  wrapper  the  rest  of  the  cover, 
except  for  the  type,  was  blue,  in  that  of  the  defendants  light 
pink. 

SiaUard,  for  the  appellants,  on  the  first  point :  From  the  evi- 
dence it  is  dear  that  defendants  copied  our  wrapper;  The  imitation 
is  calculated  to  deceive  ;  that  is  sufficient,  actual  deception  is  not 
necessary.  But  the  evidence  discloses  one  case  of  actual  decep- 
tion. See  Kerly  on  Ihrade-inarks,  p.  461 ;  Lever  v.  Goodwin  (36 
Ch.  D.  1);  Jolinson  v.  Archibald,  Orr,  Ewivg  &  Co,  (7  App.  Cas. 
219) ;  WiUdneon  v.  Oriffi^Iis  Bros.  &  Co.  (8  Pat.  Cas.  370) ;  Lever  ^ 
Bros.  v.  Nannucci,  Ltd.  (10  C.T.R.  660);  Franhm  &  Co.  v,  Fope> 
(4  C.T.R  2i0X 

StrcUford,  for  the  respondents:  There  must  be  not  only 
an  endeavour  to  deceive,  but  the  imitation  must  in  fact  deceive 
or  be  calculated  to  deceive.  The  question  is  always  one  of  fact. 
Here  the  resemblance  is  not  enough  to  induce  purchasers  of 
defendants'  cigarettes  to  believe  that  they  are  getting  Pasquali 
cigarettes.  The  difference  in  colour  is  important.  See  Lever 
Broft.  v.  Bedingfield  (80  LT.,  N.S.  100);  Beddauay  v.  Banham 
&  Co.  ([1896]  A.C.  199) :  Kerly  on  Trade-marks,  p.  374 ;  Sebastian 
on  Trade-marks,  p.  256;  Somerville  Bros.  v.  Cuthheri  &  Co.  (12 
S.C.  252);  Herman  &  Canard  v.  Pdicansky  (Supreme  Court, 
C.C.,  16th  March,  1905);  Kerly  on  Trade-marks,  p.  488.  In  the 
present  case  no  purchaser  was  actually  deceived. 

Postea  (August  28)  :— 

Stallard,  in  reply :  Where  a  design  has  clearly  been  copied, 
difference  of  colour  is  not  in  itself  sufficient  distinction.  See  In 
re  Hansen's  Trade-marks  (S7  Ch.  D.  112) ;  In  re  Trade-mark  of 
La  SociM  A^umyme  Des  Ven^eries  de  VEtoiU  ([1894]  2  Cli.  26) ; 
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Sebastian  on  Trade-inarkfi,  p.  126.  The  test  is  to  put  both 
wrappers  in  the  same  colour,  and  then  see  if  the  imitation  would 
not  deceive;  see  In  re  Wt/rthlugttm  ct  Co.* 8  Trade-mark  (14 
Ch.  D.  8).  If  purchasers  were  induced  to  believe  that  defend- 
ants' cigarettes  were  of  the  same  manufacture,  the  plaintiffe  are 
entitled  to  an  interdict.  All  the  plaintiffs  need  prove  is  that  tlie 
public  were  likely  to  be  deceived  ;  see  Sebastian  on  Trade-marks, 
p.  124;  Firrd  v.  Foi^ier  (7  Ch.  D.  611).  Where  a  defendant  has 
imitated  an  essential  part  of  a  design,  tlie  burden  is  on  him 
to  disprove  the  probability  of  deception ;  sec  Nevnnan  v.  Pivto 
(57  LT.,  N.S.  31). 

Solomon,  J. :  This  action  was  not  brought  for  the  infringe- 
ment of  a  trade-mark,  and  therefore  several  of  the  cases  which 
have  been  cited  to  us  in  the  course  of  the  argument  do  not 
necessarily  have  any  application  to  the  present  case.  The  action 
was  one  brought  under  the  common  law.  It  was  an  action  in 
which  the  plaintiffs  alleged  that  the  defendants  were  passing  off 
their  goods  as  the  goods  of  the  plaintiffs.  The  plaintiffs  are 
cigarette  manufacturers  whose  cigarettes  have  acquired  a  certain 
reputation  in  the  market,  and  their  case  is  that  the  defendants 
have  made  up  the  boxes  in  which  their  cigarettes  are  contained 
to  resemble  their  own  boxes  so  closely  that  the  public  are  likely 
to  be  deceived,  and  that  an  ordinary  purcha.ser  might  purchase 
the  defendants  cigarettes  thinking  at  the  time  that  he  was 
getting  the  plaintiffs'.  That  is  the  case  which  is  made  in  this 
action. 

Now  the  principle  of  law  which  has  to  be  applied  to  cases  of 
this  nature  is  an  extremely  simple  one,  and  the  principle  is  this, 
that  no  man  is  allowed  to  pass  off  his  goods  as  the  goods  of 
another  person ;  no  manufacturer  of  goods  is  allowed  to  repre- 
sent to  the  public  that  the  goods  which  he  is  selling  are  the 
goods  of  a  rival  manufacturer.  That  is  the  simple  principle.  It 
is  in  the  application  of  that  principle  that  the  difficulties  occur. 
There  are  many  ways,  of  course,  in  which  a  dishonest  trader  may 
represent  to  the  public  that  his  goods  are  the  goods  of  a  rival 
manufacturer.  He  may  do  so  by  adopting  his  name  or  by  imi- 
tating his  trade-mark,  or,  as  it  is  suggested  timt  the  defendants 
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in  the  present  ease  have  done,  by  getting  up  his  goods  so  as  to 
resemble  the  goods  of  the  rival  manufacturer,  and  thus  to  induce 
the  public  to  purchase  his  goods  as  the  goods  of  the  other.  In 
this  case  the  simple  qu&stion  which  has  to  be  determined  is 
whether  the  get-up  of  the  defendieints'  packets  was  so  similar 
to  the  get-up  of  the  plaintiffs'  that  it  was  calculated  to  deceive 
the  public,  and  to  lead  any  ordinary  purchaser,  who  wanted  to 
bay  the  plaintiffs'  cigarettes,  to  accept  the  defendants'  cigarettes 
as  the  plaintiffs'.  That  is  what  has  to  be  proved  in  this  case  in 
order  to  entitle  the  plaintiffs  to  the  relief  which  they  claimed  in 
the  court  below. 

Now  when  one  talks  about  the  ordinary  purchaser  being 
deceived  or  being  induced  to  accept  one  manufacturer's  goods  as 
the  goods  of  another  there  is  some  difficulty  perhaps  in  under- 
Htanding  exactly  what  that  means.  An  ordinary  purchctser 
certainly  does  not  mean  the  Very  careful  man  who  knows  exactly 
what  he  wants  and  takes  very  good  care  when  he  is  buying  an 
article  that  he  gets  what  he  actually  wants,  who  looks  closely  at 
the  article  which  he  is  buying,  and  who  would  detect  any  striking^ 
difference  between  the  article  he  is  purchasing  and  the  article* 
which  he  intended  to  purchase.  Nor  does  it  mean  the  very  care- 
less man  who  does  not  know  the  peculiar  characteristics  of  the 
article  which  he  wants  to  buy,  and  who  is  not  at  all  particular 
about  what  he  gets,  but  who  when  he  asks  for  an  article  accepts 
what  is  given  him  as  being  the  article  which  he  requires,  and 
therefore  does  not  look  at  it  and  does  not  very  much  care 
whether  he  is  getting  the  article  he  asked  for  or  not.  The  ordi- 
nary parchaser  does  not  mean  either  the  very  careful  or  the 
very  careless  and  ignorant  man.  I  think  it  must  be  some  one 
between  the  two.  I  take  it  the  ordinary  purchaser  is  a  man 
who  knows  more  or  less  the  peculiar  characteristics  of  the  article 
he  wants ;  he  has  in  his  mind's  eye  a  general  idea  of  the  appear- 
ance of  the  article,  and  he  looks  at  the  article  not  closely,  but 
sufficiently  to  take  in  its  general  appearance. 

Now  no  doubt  the  determination  of  the  question  whether 
sach  a  person  is  likely  to  be  deceived  must  depend  mainly  upon 
a  comparison  of  the  two  packets  of  cigarettes  which  have  been 
produced  in  Court  here  to-day.     It  is  true  that  there  was  a 
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great  deal  of  other  evidence  given  at  the  trial  of  .the  case,  bat  I 
do  not  know  that  that  evidence  carries  us  very  far.  A  number 
of  witnesses  were  called  on  both  sides.  Witnesses  were  called  by 
the  pkuntifK  to  prove  that  the  packets  in  which  the  defendants' 
cigarettes  were  sold  were  so  like  the  plaintifFs'  that  they  would 
be  calculated  to  deceive  the  ordinary  purchaser.  Witnesses  were 
called  on  the  other  side  to  prove  that  the  packets  were  not 
calculated  to  deceive.  After  all,  that  is  a  question  which  we 
ourselves  have  to  determine,  and  I  do  not  think  we  can  be 
influenced  very  much  by  the  opinions  of  the  witnesses  on  either 
side  as  to  whether  persons  were  likely  or  were  not  likely  to  be 
deceived  by  the  similarity  of  the  packets.  There  was  other 
evidence,  however,  of  a  far  more  important  character,  evidence 
led  by  the  plaintiffs  to  prove  that  certain  persons  actually  had 
been  deceived,  that  persons  who  wanted  to  buy  Paaquali  cigar- 
ettes had  received  defendants'  cigarettes  thinking  at  the  time 
they  were  getting  the  plaintiffs'.  Such  evidence  is  of  course  of 
the  greatest  importance,  but  my  own  impression  of  the  evidence 
of  that  nature  in  this  case  is  that  on  the  whole  it  is  not  very 
satisfactory ;  and  I  gather  from  the  reasons  given  by  the  learned 
judge  that  he  came  to  the  conclusion  that  no  satisfactory  case 
of  actual  deception  had  been  made  out  in  the  court  below.  I 
have  communicated  with  him  since  this  case  was  last  before  the 
Court,  and  I  find  that  is  the  conclusion  to  which  he  came.  He 
was  not  satisfied  that  there  had  been  any  actual  case  proved  in 
which  deception  had  taken  place.  Of  course  there  is  the  evidence 
given  by  Mr.  Rushton,  evidence  taken  on  commission,  and  with 
regard  to  which  we  are  in  as  good  a  pasition  as  the  learned  judge 
to  determine  whether  or  not  that  was  a  case  of  actual  deception. 
Certainly  Mr.  Rushton's  evidence  is  fairly  strong  evidence  that 
he  was  deceived.  He  says  that  he  took  the  packet  which  was 
given  him  by  the  girl  in  the  shop  in  which  he  bought  the 
cigarettes  believing  it  to  contain  Pasquali  cigarettes,  which  he 
was  in  the  habit  of  buying  at  that  shop.  He  says  that  he 
thought  it  was  a  box  of  Pasquali  cigarettes  from  the  general 
similarity  of  the  appearance  of  the  two  boxes;  and  therefore 
there  is  some  evidence  in  his  case  that  he  had  been  actually 
deceived  by  the  similarity^     But  I  am  inclined  to  think  from 
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the  whole  of  his  evidence  that  he  did  not  notice  or  look  suffi- 
ciently at  what  he  was  receiving ;  but  that,  being  in  the  habit  of 
buying  Pasquali  cigarettes,  and  receiving  a  packet  handed  him 
by  this  girl,  he  put  the  packet  of  cigiirettes  into  his  pocket 
assuming  that  he  had^  received  Pasquali  cigarettes.     However 
that  may  be,  whether  Mr.  Rushton  was  actually  deceived  or  not, 
I  do  not  think  one  case  of  deception  can  carry  the  case  very 
far.    We  have  after  all,  as  I  have  already  stated,  to  decide  this 
ease  mainly  upon  the  evidence  of  our  own  sight,  upon  the  appear- 
ance of  these  two  packets,  and  to  judge  for  ourselves  whether  the 
similarity  of  the  packets  is  such  that  an  ordinary  purchaser  would 
be  likely  to  be  deceived  by  the  resemblance.  When  we  come  then 
to  compare  the  boxes,  there  is  no  doubt  that  there  are  certain 
resemblance&    In  the  declaration  it  is  alleged  that  the  sise  and 
diape  of  the  packets  are  the  same.    That  is  perfectly  clear,  but  I 
do  not  think  any  point  is  made  of  that  because  the  size  and 
shape  apparently  are  common  to  the  cigarette  trade,  and  there- 
fore no  importance  can  be  attached  to  the  fact  that  the  size  and 
shape  of  the  two  boxes  in  this  case  are  the  same.    There  is  no 
doubt,  however,  of  one  striking  resemblance  in  these  two  boxes, 
viz.,  the  white  label.    There  is  a  white  label  on  the  box  contain- 
ing Pasquali  cigarettes  and  also  on  the  box  of  the  defendants; 
and  a  good  deal  of  importance  also  is  attached  to  the  fact  that 
oifUie  Pasquali  boxes  there  are  three  large  black  letters  on  this 
white  label,  the  'letters  G  G  H,  and  that  on  defendants'  boxes 
there  are  also  three  large  black  letters,  M  C  C.    These  are  the 
two  most  striking  resemblances  relied  upon  by  the  plaintiffs  as 
showing  that  there  has  been  a  colourable  imitation  of  the  boxes 
in  which  these  cigarettes  are  sold.     If,  however,  we  examine  the 
two  boxes  more  closely,  it  at  once  appears  that  there  are  other 
resemblances  which  have  been  pointed  out  in  the  course  of  the 
case.    There  is  the  width  of  the  margin  round  this  white  label ; 
there  are  two  blaQk  lines  round  the  label ;  there  is  the  scroll  upon 
which  the  word  ''Oarathanassis"  on  one  of  the  boxes  and  the 
word  "  Pasquali "  on  the  other  box  are  printed ;  there  is  the 
word  '*  limited  "  at  the  end  of  the  name ;  and  the  general  letter- 
press of  the  labels  CQrrespbnds.    There  are  these  minor  re- 
semblances  in   the  two   boxes ;  but   I  do   not  attach   much 
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importance  to  these  as  being  likely  to  deceive  any  purchaser, 
because  if  he  noticed  these  small  resemblances  be  would  at  once 
also  notice  the  striking  differences  there  undoubtedly  are  between 
the  two  boxes. 

I  think,  however,  that  these  resemblances  are  of  some  im- 
portance from  this  point  of  view,  because  I  think  they  go  to 
show  that  the  defendants*  label  was  undoubtedly  to  some  extent 
copied  from  the  plaintiffs'  label.     I  do  not  think  there  can  be 
any  doubt  about  that  if   we  look   at  the   labels  themselves. 
These  small  similarities  in  particular  satisfy  me  upon  that  point ; 
but  if  there  were  an}'  doubt  about  it,  then  that  doubt  would  at 
once  be  removed  by  a  i-eference  to  the  correspondence  in  this 
case,  because  the  letters  show  perfectly  clearly  that  the  designer 
of  the  defendants'  label  had  the  plaintiffs'  label  in  his  mind  at  the 
time  when  he  made  his  design.     In  the  letter  of  25th  October, 
1903,  we  find  this:  "For  your  inspection  we  send  you  sample 
box  of  Pasquali  cigarettes.     These  cigarettes  have  taken  a  good 
hold  on  the  market.     The  chief  reason  for  their  popularity  is 
that  their  name  is  short  and  easily  pronounced  and  also  the 
general  artistic  design  of  their  boxes  and  the  prominency  of  the 
letters  0  G  H."     Then  further  on  it  states,  "  Our  proposal  is  that 
you  make  use  of  three  prominent  letters  as  Messrs.  Pasquali  do, 
place  your  name  as  usual  across  the  box  in  small  clear  letters, 
and  in  the  middle  of  the  box  in  large  type  put  the  three  initials 
of  your  name,  M  C  C,"  and  so  on.    There  are  other  passages  in 
the  letter  to  which  it  is  not  necessary  for  me  to  refer,  but  which, 
I  think,  show  beyond  any  doubt  whatever  that  the  designer  of 
the  defendants'  label  had  before  him  the  plaintiffs'  label,  and 
that  there  was  to  some  extent  a  copy  of  it  made.     And  when  I 
refer  to  the  label  of  course  I  am  referring  to  the  label  on  top  of 
the  box.     The  ends  and  sides  of  the  boxes  are  clearly  quite 
different.     There  is  no  resemblance  between  them,  but  the  top 
after  all  is  the  important  feature  of  this  box,  because  that  is 
what  strikes  the  purchaser.     When  he  comes  to  purchase  a  box  of 
cigarettes  he  will  see  the  top,  and  would  not  necessarily  see  the 
sides  or  the  bi\ck.     I  am  bound  to  say,  therefore,  that  I  am  foi*ced 
to  come  to  the  conclusioi^  that  there  has  been  a  certain  amount 
of  copying  or  imitation  by  the  defendants  of  tl>e  plaintiffs'  label. 


l^ASQUALI  CO.  V.  DIACONICOLAS  &  CAPSOPOLUS.     479 

That,  however,  is  not  suiBcient,  for   the   plaintiffs  have  to 
prove  not  only  that  there  has  been  a  certain  amount  of  copying, 
but  they  must  prove  that  the  defendants  have  produced  such  a 
colourable  imitation  of  their  box  or  label  that  the  ordinary  pur- 
diaser  would  be  deceived ;  and  if  the  defendants  in  what  they 
have  done  have  fallen  short  of  that,  even  though  they  have  made 
to  some  extent  a  copy  of  the  plaintiffs'  labels,  they  would  not 
bring  themselves  within  the  provisions  of  the  law.     A  certain 
amount  of  imitation  in  these  matters  is  perfectly  legitimate.     If 
one  manufacturer  sees  that  another  manufacturer  gets  up  his 
wares  in  a  form  which  attracts  the  public  he  is  entitled  to  some 
extent  to  take  a  lesson  from  his  rival  and  to  copy  the  get-up, 
provided  that  he  makes  it  perfectly  clear  to  the  public  that  the 
articles  which  he  is  selling  are  not  the  other  manufacturer's,  but 
his  own  articles,  so  that  there  is  no  probability  of  any  ordinary 
purchaser  being  deceived.     So  long  as  he  does  that  a  certain 
amount  of  imitation  is  legitimate.    Now  that  point  is  very  clearly 
brought  out  in  the  case  to  which  Mr.  Siraffi/i'd  referred  us  in 
the  course  of  his  argument,  viz.,  Lever  BrotherH  v.  Bedirujifield 
(80  LT.,  N.S.  100).    The  headnote  in  that  case  says :  "  A  brought 
an  action  to  restrain  B  from  passing  off  his  soap  as  A's  soap  by 
using  wrappers  which  were  alleged  to  have  been  copied  in  many 
respects  fi'om  As  wrappers,  and  calculated  to  deceive;  but  no 
actual  deception  was  proved.     Tlie  court  came  to  the  conclusion 
that  the  draughtsman   who    designed   B  k   wrapper   had   used 
As  wrapper  in  doing  so,  but  that  there  was  no  probability  of 
deception  in  the  ordinary  course  of  business.     Held,  that  not- 
withstanding the  copying  of  A's  wrapper  he  was  not  entitled  to 
an  injunction,  as  B  s  wrapper  was  not  calculated  to  deceive."     In 
giving  judgment  in  that  case  the  Master  of  the  Rolls  said : 
"  The  witnesses  called  for  the  plaintiffs  show  that  if  trickery  is 
resorted  to  one  can  be  passed  off  for  the  other,  but  there  has  been 
nothing  like  proof  that  in  the  ordinary  course  of  business  the 
defendant's  boxes  are  likely  to  have  been  mistaken  for  the  plain- 
tifFs.    The  weight  of  evidence  is  quite  the  other  way,  and  the 
learned  judge  came  to  the  same  conclusion.    No  deception  in  fact 
was  proved,  and  no  probability  of  deception  in  the  ordinary 
course  of  business  was  established.     But  the  learned  judge  has 


1 


480     PABQUALl  CX).  v.  DlA(X)KlCX)LAS  k  CAPSOPOLTTS. 

nevertheless  granted  an  injunction  against  the  defendant  because 
he  intended  to  deceive  and  so  make  up  his  soap  as  to  pass  it  off 
for  the  phiintifTs.  In  granting  this  injunction  the  learned 
judge  considered  he  was  giving  effect  to  Lord  Macnaohten's 
judgment  in  Reddauuy  v.  BanJuim,  With  great  respect  to 
Kekewicu,  J.,  we  think  he  has  here  fallen  into  an  error.  Decep- 
tion was  not  only  intended,  but  was  proved,  in  Reddaway  v. 
Banluim,  but  in  this  case  there  is  no  proof  that  the  defendant 
intended  to  do  more  than  use  the  wrappers  complained  of ;  and 
if  that  wrapper  does  not  in  fact  deceive,  and  is  not  calculated  to 
deceive,  there  is  no  ground  for  granting  an  injunction  against  tb^ 
defendant  who  uses  it  No  injunction  can  properly  be  grmnted 
to  restrain  a  man  from  doing  that  which  if  done  will  not  infringe 
the  plaintiffs  rights." 

Now  it  appears  to  me  that  there  is  very  considerable  similarity 
between  that  case  and  the  case  with  which  we  have  to  deal  here. 
There  has  been  a  certain  amount  of  copying  of  the  plaintiffs' 
label,  but  the  conclusion  to  which  I  ccme  on  the  whole  case 
is  that  although  there  has  been  some  imitation,  that  imitation  is 
not  of  such  a  nature  as  is  calculated  to  deceive  the  public  and  to 
induce  the  ordinary  purchaser  to  buy  the  defendants'  cigarettes 
believing  that  they  were  the  plaintifis'.  I  come  to  that  ccmdu- 
sion  for  this  reason,  that  although  there  is  a  certain  amonnt 
of  imitation,  it  appears  to  me  that  the  differences  between  the  two 
are  more  striking  than  the  rcEemblances.  I  frankly  admit  that 
there  is  a  great  deal  to  be  said  on  both  sides  in  this  case,  but  after 
all  we  each  have  to  look  at  the  case  for  ourselves ;  each  ot  us 
sitting  here  as  a  juror  has  to  judge  what  is  the  effect  produced 
upon  him  by  the  appearance  of  these  two  boxes,  and  the  efleet 
which  it  has  upon  my  mind  is  that  I  think  the  differences  between 
the  two  are  more  striking  than  the  resemblances.  For  if  I  look 
at  these  two  boxes  the  first  striking  difference  that  everybody 
must  observe  is  the  difference  in  the  colour.  .Take  the  case  erf  a 
person  who  has  been  in  the  habit  of  buying  Pasquali  cigarettes,  or 
who  knows  how  the  cigarettes  are  made  up.  He  knows  that 
they  are  made  up  in  these  blue  boxes  with  a  white  label  on  the 
top  and  the  three  letters  on  the  label,  G  Q  H ;  he  goes  into  a  shop 
and  asks  for  a  box    of   Pasquali   cigarettes,  and  he  is  given 
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this  pink  box  of  cigarettes.    It  appears  to  me  that  if  be  is  an 
ordinary  person,  who  does  not  take  whatever  is  given  hiro  and 
asBome  that  it  is  the  thing  be  wants,  if  he  looks  at  the  thing  at 
all,  he  must  inevitably  notice  that  it  is  a  different  colour  from  the 
box  which  he  is  in  the  habit  of  buying ;  and  when  he  once  notices 
that  difference  and  sees  that  the  colour  is  different  the  most 
natural  thing  for  him  to  do  is  to  look  at  it  more  closely,  and 
of  coarse  if  he  does  that  then  he  must  at  once  observe  that 
the  box  which  he  is  getting  is  not  a  box  of  Pasquali  cigarettes. 
For  it  is  d^  that  if  he  looks  at  the  box  at  all  closely  he  cannot 
b»  deceived,  because  upon  the  defendants'  boxes  their  name 
appears  in  large  letters ;  on  this  white  label,  which  is  the  distinc- 
tive feature  of  these  boxes,  in  large  black  letters  appears  Uie 
name  Diaoonicolas  &  Capsopolus.      It  is  not  as  if  the  name  were 
put  in  the  comer  in  small   letters,  where  they  might  not  be 
observed,  but  there  they  are  in  Targe  black  letters  upon  the  white 
label.     Not  only  that,  but  he  would  at  once  notice  the  three  large 
letters  M  C  C,  which  are  different  from  the  letters  U  G  H  on  the 
plaintiffs'  label,  so  that  having  once  noticed  the  difference  in  the 
colour  and  looked  at  the  box  more  closely  he  could  scarcely  fail 
to  discover  these  other  very  striking  differences  which  undoubtedly 
exist  between  the  two  labels.      He  should  see  the  name  Diaooni- 
colas b  Capsopolus  and  also  the  large  letters  M  C  C,  and  he 
should  then  know  that  the  box  that  he  was  getting  was  not  a  box 
of  Pasquali  cigarettes,  but  a  box  of  the  defendants'  cigarettes. 

It  appears  to  me,  therefore,  that  the  colour  is  of  the  utmost 
importance  in  this  case.  To  my  mind  it  is  the  striking  difference 
between  the  defendants'  box  and  the  plaintiffs'  box.  If  the 
Uue  coloured  boxes  which  have  been  produced  in  evidence  in 
this  case,  and  lyhich  are  in  every  respect  the  same  as  the  pink 
boxes,  and  which  apparently  at  one  time  the  defendants  also 
thought  of  using  for  the  sale  of  these  cigarettes — if  these  boxes 
had  been  used  then  no  doubt  plaintiffs'  case  would  have  been 
very  much  stronger  than  it  is  at  present ;  and  I  think  that  if 
they  had  been  sold  in  the  blue  boxes,  it  is  quite  i»x)bable  I 
would  have  come  to  a  different  conclusion  from  the  conclusion 
to  which  I  have  come.  I  said  at  the  beginning  of  my  remarks 
that  the  cases  which  have  been  referred  to  on  trade-marks  do 
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not  necessarily  have  any  application  in  the  present  case,  and 
that  applies  more  particularly  to  the  question  of  colour.    It  is 
clear  that  both  in  England  and  here  the  difference  of  colour  iu  a 
trade-mark  would  not  be  of  any  importance,  because  sec.  5  of 
our  Trade-mark  Proclamation  provides  that  "the  trade-uiark 
may  be  registered  in  any  colour  or  colours,  and  such  registration 
shall,  subject  to  the  provisions  of  this  Proclamation,  confer  on 
the  registered  owner  the  exclusive  right  to  use  that  mark  in 
that  or  any  other  colour  or  colours."     When,  therefore,  a  man 
has  registered  some  distinctive  device  as  his  trade-mark  he  can 
use  it  in  any  colour  or  colours,  and  not  necessarily  in  the  colour 
only  in  which  it  happens  to  be  registered ;  and  if  any  other  per- 
son copies  the  distinctive  device,  though  iu  a  different  colour, 
that   would  be  an  infringement  of  the  trade-mark.      That  is 
under  the  provisions  of  the  statute,  and  of  course  one  can  easily 
understand  that  in  the  case  of  a  distinctive  device  the  colour 
cannot  make  nearly  so  much  difference  as  it  does  in  a  case 
like  the  present.     Here  it  is  not  the  colour  of  the  design  that  is 
different,  but  the  whole  box  is  a  different  colour.     If  a  white 
label  with  black  letteis  upon  it  is  the  design  then  the  colours 
are  the  same,  but  it  is  the  colour  of  the  two  boxes  which  is  of 
the  utmast  importance  in  this  case,  and  which  I  think  would 
naturally  attract  the  attention  of  any  ordinary  purchaser  who 
wanted  a  box  of  Pasiiuali  cigarettes  and  who  was  given  a  box  of 
the  defendants'  cigarettes.     I  have  come  to  the  conclusion  then 
that  the  striking  differences  between  these  two  boxes  arc  far 
greater  than  the  resemblances,  and  consequently,  although  there 
has  been  a  certain  amount  of  imitation  in  the  get-up  of  the  two, 
that  that  imitation  is  not  of  such  a  nature  as  to  be  likely  to 
deceive  the  public  and  to  induce  any  ordinary  purchaser  to  pur- 
chase defendants'  cigarettes  believing  at  the  time  that  he  was 
getting  the  plaintiffs' ;  and,  coming  to  that  conclusion,  I  am  of 
opinion  that  the  appeal  iu  this  case  must  be  dismissed. 

Mas(JX,  J. :  I  sliould  have  said  very  little  in  this  case,  but  for 
the  fact  that  the  judgein  the  court  below  differed  from  the  judge 
who  had  the  application  in  the  first  instance  for  an  interdict. 
That  difference  depends  rey^Uy  upon  the  individual  judgment 
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which  each  judge  formed  with  reference  to  the  reHemblances 
between  these  boxes  of  cigarettes.  Now  the  question  I  think 
one  has  to  ask  oneself  is  this,  whether  a  person  who  had  some 
general  knowledge  of  the  Pasquali  cigarettes,  who  had  bought 
them  before  and  knew  something  about  the  shape  in  whicli  they 
were  got  up,  would  be  deceived  if  he  were  handed  the  defend- 
ants' cigarettes  when  he  asked  for  Pasquali  or  G  Q  H.  Now  I 
must  say  that  in  spite  of  Mr.  fitalUinVs  argument  on  this  point, 
speaking  for  myself  I  cannot  think  any  reasonable  man  with  any 
general  knowledge  of  that  box  is  likely  to  be  deceived  if  the 
other  box  is  handed  to  him.  Tlie  colours  at  once  would  attract 
his  attention  as  being  different ;  that  would  cause  him  to  look  at 
the  print,  and  as  soon  as  he  looks  at  the  print  he  sees  the  lettera 
M  C  C  in  largo  type,  while  the  other  cigarettes  are  marked 
G  G  H ;  if  he  looks  for  the  word  Pasquali  he  will  see  that  the 
word  Carathanassis  is  used,  and  not  Pasquali.  It  appears  to  me, 
therefore,  that  no  ordinary  person  with  any  recollection  of 
Pa8(|uali  cigarettes,  who  had  not  approached  the  matter  with 
the  fixed  idea  that'what  he  got  was  Pa8(|uali,  and  therefore  did 
not  trouble  to  investigate  the  matter,  would  be  likely  to  be 
deceived  by  the  defendant's  cigarettes.  I  think  some  import- 
ance must  be  attached  to  the  fact  that  on  this  question  of  fact 
the  judge  who  heartl  the  actual  evidence  in  the  court  below,  and 
had  the  boxes  before  him  and  evidence  as  to  how  the  trade  dealt 
with  these  matters,  came  to  the  conclusion  the  public  were  not 
likely  to  be  deceived  by  the  trifling  resemblances  there  were 
between  those  two  boxes.  Coming  to  that  conclusion  myself,  it 
appears  to  me  the  appellants'  case  must  fail. 

CuRLEWis,  J.,  concurred. 

Stallard,  for  the  appellants,  on  the  second  point :  The  referee 
was  in  the  same  position  as  a  judge,  and  ought  to  have  taken 
notes  of  evidence.  Without  knowing  the  details  of  his  finding 
the  appellants  cannot  know  on  what  ground  to  oppose  the  con- 
firmation of  the  award.  See  Clark  v.  So^mentichein  (25  Q.B.D. 
464);  Kad  v.  Victors  Gravivy  DtK-k  Co.  (36  Ch.  D.  113); 
StiMMi  V.  J^uyle  C2  Q.B.D.  124). 
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Stratford,  for  the  respondents:  If  the  reference  was  under 
Ordinance  24  of  1904  the  judge  had  a  discretion  to  refer  the 
matter  back;  bat  no  cause  was  shown  in  the  court  below  to 
induce  him  to  do  so.  There  is  no  necessity  to  specify  the  detaik 
of  the  amount  awarded ;  see  WJiilvH)rtlt  v.  HiU&e  (35  LJ.,  Ex. 
149) ;  Russell  on  Arbitratioii,  ch.  10.  If  the  reference  was  not 
under  the  Ordinance  the  award  can  only  be  upset  on  the  ground 
of  fraud  or  collusion. 

StaUard  in  reply. 

Cur.  adv.  vtUt. 

Po8<ea  (August  29):— 

Innes,  CJ.:  In  July,  1904,  the  appellants  applied  to  the 
high  .Court  of  the  Witwatersrand  for  a  provisional  interdict 
pending  an  action  to  restrain  the  respondents  from  using  certain 
labels  for  their  cigarettes  which  the  appellants  contended  would 
be  an  infringement  of  their  rights  ([1904J,  T.H.  161).  The 
affidavits  filed  in  the  case  were  voluminous,  «nd  the  court, 
adopting  a  practice  which  has  been  frequently  followed  in  the 
CSape  courts,  decided  to  grant  a  provisional  interdict  upon  terms, 
viz.,  that  the  appellants  should  undertake  in  case  that  interdict 
was  not  made  final  in  the  proposed  action  to  be  responsible  for 
any  damages  caused  to  the  respondents  by  the  issue  of  the 
interdict  The  appellants  accepted  the  terms,  and  upon  that 
condition  a  provisional  interdict  was  granted.  Tlie  action  pro- 
ceeded. It  was  one  for  an  order  making  the  interdict  perpetual, 
for  damages  and  for  an  account  The  .respondents  counter- 
claimed  for  damages  caused  by  the  provisional  interdict;  and 
that  claim  of  course  would  be  recoverable  as  soon  as  the  inter- 
dict was  set  aside.  During  the  trial  counsel  agreed  that  the 
question  of  damages,  whether  damages  claimed  by  the  plaintiffs 
or  damages  counter-claimed  by  the  defendants,  should  be  decided 
by  a  reference,  and  by  that  I  presume  they  intended  a  reference 
under  Ordinance  24  of  1904.  Judgment  io  the  case  was  given 
in  April,  1905 ;  the  provisional  interdict  was  discharged  and  an 
order  made  referring  to  Mr.  Howard  Pim  the  question  of  the 
amount  of  damages  due  to  the  defendants  owing  to  the  pn>- 
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visional  interdict  He  heard  evidence,  and  in  dae  course  reported 
hia  finding  to  the  court,  and  he  assessed  the  damages  due  to  the 
defendants  at  the  sum  of  £185, 13s.  6d.  The  respondents  applied 
to  have  this  award  made  an  order  of  court  The  appellants 
objected  on  the  ground  that  the  referee  had  awarded  merely  a 
lump  sum,  had  not  found  categorically  on  each  item  of  the  claim, 
aDd  had  given  no  reasons.  These  objections  were  considered  by 
the  High  Court  on  the  18th  June,  1905,  and  that  court  made  the 
award  of  Mr.  Pim  an  order  of  court.  The  appellants  appealed 
against  the  judgment  given  in  April,  1905,  and  that  appeal  was 
decided  yesterday.  They  further  appealed  against  the  order  of 
the  18th  June,  1905,  and  that  is  the  appeal  with  which  we  now 
have  to  deal. 

As  I  have  already  said,  it  seems  clear  that  this  reference  was 
intended  to  be  one  under  Ordinance  24  of  1904.    No  rules  of 
court  have  as  yet  been  framed  under  that  Ordinance,  but  ttie 
provisions  of  the  statute  itself  are  in  my  opinion  amply  sufficient 
to  justify  the  procedure  adopted  b^  the  learned  judge  in  the 
court  below ;  and  they  enable  this  Court  to  decide  now  upon  the 
report  of  the  arbitrator  and   the  various  points  raised.     An 
examination  of  the  Ordinance  shows  that  sees.  19  and  20  deal 
with  two  distinct  methods  of  reference  by  the  court.    Sec  19 
provides  that  the  judge  may  under  certain  circumstances  refer 
any  question  arising  in  any  cliuse  or  matter  (other  than  a  criminal 
proceeding)  for  inquiry  or  report  to  any  official  or  special  referee ; 
and  that  his  report  may  be  adopted  wholly  or  partially  by  the 
court,  with  or  without  such  amendments  as  may  seem  meet, 
and  if  so  adopted  may  be  enforced  as  a  judgment  or  order  to  the 
same  effect;  or  the  court  may  remit  the  report  for  further  con- 
sideration, or  make  such  other  order  thereon  as  may  be  just. 
That  section  apparently  involves  the'  adjournment  of  the  case,  so 
that  the  report  of  the  referee  may  be  considered  by  the  court ; 
and  when  that  procedure  is  followed  the  final  judgment  in  the 
action  is  given  by  the  court  itself,  adopting,  varying  or  rejecting, 
^  the  case  may  be,  the  report  or  the  findings  of  the  referee. 
Sec  20  deals  with  another  mode  of'  reference.    It  says  that  in 
^y  mil  case  or  action  the  court  may  under  certain  circum- 
stances order  the  whole  cause  or  matter,  or  any  question  or  issue 
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of  fact  arising  therein,  to  be  tried  before  an  official  or  special 
referee  or  arbitrator  agreed  upon  by  the  parties  or  (failing  agree- 
ment) appointed  by  the  court.  That  is  not  a  reference  for  a 
report  to  be  sent  back  to  the  court ;  but  it  is  a  reference  direct- 
ing that  the  whole  matter  referred  should  be  finally  tried  by  the 
referee.  When  that  procedure  is  adopted  the  case  is  not  ad- 
journed ;  the  court  gives  judgment  referring  the  whole  matter 
or  some  particular  issue  for  trial  by  the  referee.  When  the 
referee  has  tried  it  then  the  procedure  in  order  to  obtain  the 
sanction  of  the  court  to  his  decision  is  under  sec.  22,  which  pro- 
vides that :  "  The  report  or  award  of  any  officer  of  the  court  or 
official  or  special  referee  or  arbitrator  may  upon  motion  by  any 
party  with  due  notice  to  the  other  parties  be  made  a  judgment  or 
order  of  the  court."  When  sec.  20  is  followed  the  whole  matter 
or  incidental  issue  is  actually  tried  by  the  arbitrator ;  and  then 
his  judgment  is  made  an  order  of  court  on  motion  duly  brought 
Now  there  is  no  provision  in  the  Ordinance  which  makes  it 
obligatory  on  a  referee  to  take  notes  of  the  evidence.  Sec  21 
provides  that :  "  The  referee  shall  conduct  the  reference  in  such 
manner  as  may  be  prescribed  by  the  Rules  of  Court,  and,  subject 
thereto,  as  the  court  or  a  judge  may  direct."  So  that  the  judge 
in  referring  any  matter  to  a  referee  for  trial  or  report  may  direct 
him  either  to  take  notes  of  the  evidence  or  not,  or  to  proceed  in 
such  way  as  to  the  court  seems  advisable.  There  was  no  direction 
given  to  the  referee  in  this  instance.  When  the  court  is  asked 
to  adopt  or  vary  a  report,  or  to  make  the  judgment  and  findings 
of  the  referee  an  order  of  court,  it  is  clear  under  sees.  16,  19  and 
23  taken  together  that  it  has  power  to  refer  the  matter  back  for 
further  consideration  if  it  thinks  that  course  desirable.  The  Act 
does  not  contain  any  special  provision  directing  the  referee  to 
give  reasons  for  his  judgment ;  but  it  is  clear  that  under  the 
powers  which  the  court  has  to  lay  down  the  manner  in  which 
he  shall  conduct  the  reference,  and  under  its  power  to  remit  tor 
further  consideration,  the  court  could  ascertain  the  grounds  of 
his  judgment,  and  therefore  his  reasona  But  I  go  further;  I 
cannot  see  why  under  the  power  given  to  the  court  to  confirm 
or  remit  the  report  of  a  referee  it  should  not,  if  it  thought  such 
course  desirable,  refuse  to  make  an  order  final  until  placed  in 
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possession  by  the  referee  of  the  reasonH  for  hi.s  finding.  The 
statute,  I  think,  even  without  rules,  provides  machinery  which 
enables  us  to  deal  with  the  present  and  similar  cases. 

So  much  for  the  procedure  contemplated  by  the  Ordinance ; 

let  me  now  consider  the  facts.     This  was  a  reference  by  consent 

of  parties,   and   the  order  of  the  court  shows  that  it  was   a 

reference  for  the  trial  of  a  special   issue  by  the  referee.     The 

court  proceeded,    therefore,    under  sec.   20   of  the   Ordinance. 

Evidence    was    taken,    and    the   referee   gave  a  decision   not 

^pon  each  particular  item  of  the  claim,  but  upon  the  whole 

8.mount     Tlie   question   we   have   to   consider  is  whether   the 

judge  who  made   the    order  final   ought  to  have  referred  the 

Matter    back  or    to  have   varied   the    order    for    the    reasons 

stated  in  the  affidavits.     Unless  he  ought  to  have  done  that  this 

Appeal  should  be  dismissed.     Now  are  the  appellants  entitled  to 

'^^plain  of  an  award  simply  because  it  is  given  as  a  lump  sum, 

"  /lot  as  a  finding  upon   particular  items  of  the   claim  ?     I 

/f/jOO^^    say  on  principle  that  the  award  need  net  be  given  in 

^^j,i3ot;  of  each  particular  item;  and  I  find  on  looking  at  the 

^1*^1  i«h  cases  that  there  is  also  authority  for  that  view.      Refer- 

^r^CG  h«is  been  made  to  the  Judicature  Act  of  1873,  but  I  am  not 

^rMr-ar^    that  the  provisions  of  that  measure,  so  far  as  they  deal 

-"Nith  x-eferences,  differ  very  materially  from  the  provisions  of  the 

^&H«li  Act  of  1889.     In  the  case  of  Turpin  v.  Pain  (44  Ch.  Div. 

12^)    tlie  headnote  reads  as  follows :  "  An  official  referee  is  not 

DoiiTici   to  take  accounts  and  inquiries  referred  to  him  for  report 

undei-   the  Judicature  Act,  1873,  sec.  56,  in  the  strict  way  asually 

^^pt:•^^d  before  a  chief  clerk  in  chambers ;   though  he  may  adopt 

thdt.      i-nethod   if  he   finds  it  convenient  and  likely  to  advance 

the  exxds  of  justice."     In  the  course  of  his  judgment  Chitty,  J., 

N?uo    ^^^ent  very  fully  into  the  whole  practice   with   regard   to 

m^r^xices  said :  "  I  am  of  opinion  that  the  official  referee  is  not 

Doanfi  to  take  these  accounts  in  the  same  way  as  a  chief  clerk 

^^^^  ;     of  course  he  may  adopt  that  method  if  he  finds  it  con- 

veuierit  and  likely  to  advance  the  ends  of  justice.     He  may  have 

^^gula^T  accounts  before  him,  and  having  drawn  his  report  refer- 

^^8  to  those  accounts,  may  say  that  he  has  allowed  this  item  and 

Qiaattowed  that;  but  to  take  such  an  instance  as  the  one  the 
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referee  had  before  him  in  this  case,  with  the  fanning  aoooont 
mixed  up  with  the  household  account  and  again  mixed  up  with 
advances  to  the  son,  and  having  regard  to  the  state  of  the  family 
during  the  time  to  which  the  accounts  relate,  he  could  not  properly 
have  taken  the  accounts  in  the  way  adopted  in  chambers, 
and  accordingly  this  part  of  the  application  fails.  Then  I  am 
asked  to  give  directions  to  the  official  referee  to  take  the  accounts 
rendered  by  the  defendant  and  filed  before  the  date  of  the  order 
or  reference,  and  to  state  which  of  the  items  in  these  accounts  he 
has  allowed,  and  disallowed,  and  what,  if  any,  sums  not  mentioned 
in  such  accounts  he  has  charged  against  defendant.  This  part 
of  the  motion  as  presented  to  me  in  argument  at  the  Bar  resolved 
itself  into  thia  It  is  said  by  those  who  are  not  satisfied  with  the 
report  that  it  is  in  such  a  form  that  they  cannot  attack  it,  and 
the  force  of  the  argument  is  that  the  report  is  practically  final. 
The  referee  was  not  directed  to  conclude  the  matter,  that  is 
to  say,  to  try  it  as  if  it  were  the  trial  of  the  action  and  enter 
judgment.  He  is  only  directed  under  the  56th  section  of  the 
Judicature  Act,  1873,  to  inquire  and  report,  and  he  has  made 
a  report  in  such  a  form  that  plaintiflb  say  they  cannot  put  their 
finger  on  anything  and  bring  it  before  the  court  as  a  matter 
with  regard  to  which  they  can  say  that  the  referee  has  erred.** 
And  the  learned  judge  held  that  the  referee  was  not  bound  to  do 
that  I  think  that  case  is  some  authority  for  what  one  would 
think  on  principle  should  be  our  view,  viz.,  that  the  referee  is  not 
bound  to  find  on  each  particular  item  of  a  long  series  of  accounts, 
but  is  justified  in  reporting  the  net  result  of  his  finding. 

Then  is  the  referee  bound  in  every  case  to  give  his  reasons? 
There  is  nothing  in  the  Ordinance  which  says  he  must;  and 
there  are  no  rules  of  court  framed  under  that  Ordinance.  Again, 
I  find  in  the  case  of  Miller  v.  Pitting  (9  Q.BJ).  736)  tliat  it  was 
held  that  he  was  not  necessarily  bound  to  give  his  reasons :  "  A 
referee  under  the  Supi'eme  Court  of  Judicature  Act,  1873,  sec. 
57,  is  not  bound  to  give  his  reasons  for.  his  findings;  he  may 
simply  find  the  affirmative  or  the  negative  of  the  issues,  and  the 
issues  in  an  action  cannot  be  sent  back  to  him  for  retrial  or  fur- 
ther consideration  merely  on  the  ground  that  his  report  does  not 
set  out  the  reasons  for  bis  findings."    On  page  740  Lord  Justice 
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Cotton  said  this:  "In  my  opinion  the  official  refeiee  is  not 

bound  to  set  oat  the  steps  by  which  he  has  arrived  at  his  con- 

duiBions :  it  is  unnecessary  for  him  to  do  so ;  he  is  only  to  find  Uie 

ultimate  issues  of  fact."    But,  as  I  have  already  pointed  out,  it 

ifl  quite  competent  for  the  Court  to  refer  the  matter  back  to  the 

referee,  and  to  direct  in  any  complicated  case  or  in  a  case  in 

which  questions  of  principles  are  involved  in  the  various  items, 

that  he  shall  give  his  finding  on  each  item  or  that  he  shall  give 

his  reasons  for  his  finding.     What  we  have  to  decide  is  whether 

this  is  a  ease  in  which  the  learned  judge  ought  to  have  adopted 

that  course.     I  think  not.     The.  objections  were  entirely  on, 

qaestions  of  fact ;   questions  as  to  the  price  of  labels  printed 

and  how  many  had  been  issued ;  and  it  seems  to  me  that  what 

theappelhmts  really  Vanted  was  information  to  enable  them  to 

object  to  the  finding  of  the  referee.    The  issues  were  entirely 

questions  of  fact,  and  small  questions  of  fact ;   I  have  no  doubt 

the  referee  considered  them,  and  if  we  were  to  refer  this  matter 

back  to  him  to  find  specifically  upon  each  of  these  dozen  items 

I  make  no  doubt  he  would  give  a  satisfactory  finding  on  each 

item,  the  result  would  be  the  same  and  the  effect  of  the  order 

would  be  to  increase  costs  and  delay  the  final  decision.     That 

being  so,  I  think  the  learned  judge  exercised  a  sound  discretion, 

and  the  appeal  must  be  dismissed  with  costs. 

MisoN,  J. :  I  concur  that  the  appeal  should  be  dismissed  with 
costs.    The  appellants  in  this  case  made  three  points — first,  that 
the  award  of  the  referee  ought  not  to  be  made  a  judgment  of  the 
court  unless  the  reasons  of  the  referee  for  that  award  were  pro- 
duced, and,  second,  unless  the  notes  of  his  evidence  were  produced, 
and,  third,  they  made  a  point  in  their  affidavit  that  the  referee 
had  been  wrong  in  his  finding.    I  may  say  there  is  absolutely 
nothing  in  the  Act  requiring  a  referee  to  state  his  reasons  and 
give  in  detail  his  exact  findings  or  produce  notes  of  his  evidence 
for  the  inspection  of  the  court  before  the  court  can  make  his 
award  a  judgment  of  the  court.    It  seems  to  me  to  do  that 
would  be  most  unnecessary.    It  would  increase  the  expense  of 
these  proceedings,  which  are  an  endeavour  to  save  legal  expenses. 
1  think,  of  course,  it  is  quite  competent  for  the  court  under  the 
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various  Rections  wliich  provide  for  the  powers  of  the  court 
(because  the  court  has  some  power  in  a  matter  of  this  kind), 
wlien  an  award  is  broujflit  before  it  to  say  tliey  will  not  make 
this  award  a  judgment  and  will  not  give  effect  to  it,  unless  the 
referee  gives  his  reasons.  They  may  say  they  will  not  give  effect 
to  it  unless  they  see  the  notes  the  referee  has  taken  of  evidence, 
but  I  do  not  think  the  court  should  exercise  that  power  unless  a 
definite  complaint  is  alleged  against  the  award  of  the  referee, 
unless  something  is  shown  to  the  court  which  would  primd 
facie  show  some  injustice  has  been  done  to  the  complainant.  In 
this  particular  case  it  seems  to  me  the  whole  case  of  the  com- 
plaint against  the  award  is  a  difference  with  the  referee  on  the 
question  of  amount,  the  very  matter  referred  to  him  to  decide. 
Appellants  state  the  referee  allowed  too  much  in  respect  to 
certain  labels,  and  if  they  could  bring  the  whole  matter  before 
the  court  they  could  get  something  knocked  off.  To  my  mind 
that  is  not  a  matter  which  should  be  brought  before  the  court 
as  a  reason  for  disturbing  the  decision  of  the  referee.  The  very 
object  of  his  being  asked  to  decide  the  matter  was  to  avoid  the 
court  having  to  decide  on  small  questions  of  account,  and  there- 
fore on  the  two  grounds  of  principle,  that  it  was  not  his  duty  to 
give  his  reasons  and  not  his  duty  to  produce  his  notes,  the 
appellants  have  failed.  I  agree  also  that  there  is  nothing  justi- 
fiable in  the  complaint  against  the  referee  as  to  his  findings  of 
fact,  and  I  think  therefore  the  appeal  must  fail. 

CuRLEWis,  J. :  I  concur. 

Appellants*  Attorney :  D.  Nimtno  ;  Respondents'  Attorneys : 
Cohen,  Yates  tO  Marais. 
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1905.    Axigust  28.    Innes,  C.J.,  and  Mason  and  Curlewis,  J.J. 

Criminal  procedure. — Food  and  drugs, — Sale  of  tainted  foodstuff, — 
NoUee  to  purehaser.—Aet  29  of  1896,  sec.  1. 

In  a  proflecuiion  for  contravening  sec.  1  of  Law  29  of  1896  by  selling 
tainted  foodstuff  deleterious  for  human  consumption,  the  fact  that 
the  accused  gave  the  purchaser  notice  of  the  condition  of  the 
article  sold  does  not  exonerate  him. 

To  constitute  an  offenoe  under  the  said  section  the  article  sold  must  have 
been  deleterious  for  human  consumption  as  well  as  adulterated  or 
tainted. 

Appeal  from  a  decision  of  the  Assistant  Resident  Magisti*ate 
of  Pretoria.  The  aocosed  were  charged  with  a  contravention  of 
flee.  1  of  Law  29  of  1896. 

C.  W,  de  VUliera,  for  the  appellants :  The  evidence  does  not 
prove  that  the  milk  was  tainted  and  unfit  for  consumption  on 
the  day  it  was  sold.-  Even  assuming  that  to  be  proved,  the 
aecased  are  not  liable,  becau.se  they  gave  the  purchaser  notice 
that  the  milk  was  not  safe;  see  Sandys  v.  Small  (i^  Q.B.D.  449). 

Barber,  for  the  Crown,  conttxi. 

de  Villiers,  in  reply. 

Innes,  C.J.:  Sec  1  of  Law  29  of  18d6,  under  which  this 
charge  is  brought,  makes  it  an  offence  for  any  one  to  sell,  offer 
for  sale,  exchange  or  have  in  his  possession  with  the  object  of 
selling  or  exchanging,  or  to  cause  to  be  sold,  offered  for  sale, 
traded  in  or  exchanged,  any  adultei*ated  or  tainted  foodstuffs, 
liqaors  or  medicines  deleterious  for  human  consumption.  I  have 
looked  at  the  words  of  the  original  Dutch  not  only  of  this 
section,  but  also  of  other  sections  of  the  Law,  and-  it  appears  to 
me  that  the  words  "  deleterious  for  human  consumption "  were 
intended  to  govern  all  the  preceding  words.  In  order  to  consti- 
tute a  crime,  therefore,  it  must  be  proved  that  the  foodstuff  was 
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adulterated  and  harmful  for  human  eonnumption,  or  was  tainted 
and  harmful  for  human  consumption.  In  this  case  no  question 
of  adulteration  can  arise^  and  the  question  for  the  Court  to 
decide  is  whether  the  milk  was  spoilt,  and  beiii)(  so  spoilt  was 
harmful  for  human  consumption.  That  it  was  spoilt  there  can 
he  no  doubt;  that  is  common  cause,  and  the  only  point  the 
magistrate  had  to  decide  was  whether  it  was  harmful  for  human 
consumption.  I  confess  the  case  is  not  entirely  free  from  diffi- 
culty. The  evidence  is  not  so  satisfactory  in  all  respects  as 
one  would  like  evidence  in  this  class  of  case  to  be;  but  after 
considering  it,  and  paying  every  weight  to  the  able  argument  of 
Mr.  de  Villierfi,  I  cannot  say  that  I  have  any  reasonable  doubt 
that  the  magistrate  was  right  in  finding  that  the  appellants 
contravened  the  first  section  of  this  Law.  [His  lordship  then 
reviewed  the  facts.] 

It  has  been  argued  tliat  as  the  buyer  of  these  tins  had  notice, 
the  Law  has  not  been  contravened.  I  confess  I  cannot  fdlow 
that  argument ;  and  the  case  quoted  by  Mr.  de  ViUiei's  does 
not  apply.  The  English  Act  specially  provides  that  in  regard 
to  offences  under  the  corresponding  section  the  seller  may  pro- 
tect himself  by  giving  notice  to  the  purchaser ;  but  there  is  no 
such  provision  here.  The  statute  was  intended  to  protect  the 
public  health,  and  clearly  intended  that  adulterated  and  tainted 
foodstuffs  should  not  be  kept  for  sale,  but  on  discovery  should 
be  destroyed  by  the  public  officers.  How  it  could  be  contended, 
therefore,  that  it  might  be  lawful  for  Worthington  to  keep  such 
foodstuffs  for  sale  and  lawfully  sell  them  if  he  gave  notice  to  the 
purchaser,  I  cannot  see.  On  the  whole,  though  the  case  is  not 
free  from  difficulty,  I  am  satisfied,  as  I  have  said,  that  the  judg- 
ment of  the  magistrate  was  correct.  At  the  same  time  this  is  an 
important  Law,  and  it  is  important  that  it  should  be  carefully 
administrated.  To  say  the  least  of  it,  there  has  been  in  this 
instance  a  certain  amount  of  slipshod  and  casual  conduct  on  the 
part  of  the  prosecution.  No  notice  was  given  to  the  appellants 
at  the  time  when  the  tins  were  found  to  be  bad.  And  I  t^iink  it 
is  desirable,  in  cases  where  there  is  any  doubt,  that  there  should 
be  a  more  careful  examination  made  than  took  place  in  this 
ilistance.    It  would  have  cleared  away  much  difficulty  if  some 
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of  the  mUk  had  been  put  into  water  and  allowed  to  stand  for  a 
time,  and  if  some  scientific  attention  had  then  been  paid  to  its  con- 
dition. That  was  not  done.  The  prosecution  was  also  somewhat 
irregular.  The  firm  was  indicted,  which  was  wrong;  and  the 
sentence  was  against  the  firm  and  alternatively  against  the 
partner  who  appeared.  Had  that  partner  not  appeared  and 
taken  upon  himself  the  responsibility  of  answering  to  Uie 
charge  the  indictment  would  have  been  bad,  but  it  appears  to 
me  he  Qured  the  defect  by  saying,  "  Here  am  I ;  I  am  one  of  the 
partners  of  the  firm  and  am  prepared  to  stand  my  trial."  The 
appeal  must  be  dismissed,  but  the  sentence  will  be  altered  to 
one  of  a  fine  of  £25  or  one  month's  imprisonment  against  Arthur 
George  Worthington,  who  did  appear. 

I  am  reminded  also  of  another  matter.  A  certificate  was  put 
in  as  evidence  to  the  effect  tliat  under  the  provisions  of  the  Law 
the  chairman  of  the  public  health  committee  of  the  municipal 
council  and  the  medical  officer  of  health  had  held  an  inquiry  upon 
this  stuff  and  condemned  it  The  certificate  was  put  in  without 
objection.  Mr.  de  ViUiem,  who  appeared  in  the  court  below, 
candidly  says  he  did  not  object  to  it  because  it  was  put  in  to 
show  that  Dr.  Boyd,  one  of  the  witnesses,  considered  the  milk 
unfit  for  human  food ;  but  certificates  of  this  kind  may  influence 
the  minds  of  magistrates,  and  the  document  should  not  have 
been  admitted.  If  it  was  intended  to  put  in  the  evidence  of  the 
chairman  of  the  public  health  committee  that  the  food  was  unfit' 
for  human  consumption  he  should  have  been  called  and  examined 

Mason  and  Curlewis,  J.J.,  concurred. 
Appellants'  Attorneys :  Rooth  A  We&aeU, 
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AFRICAN  CLAIM  AND  LAND  CO.,  LTD., 
V.  W.  J.  LANGERMANN. 

1905.    May  15,  Augiud  29.    Innes,  C.J.,  and  Mason  and 
Bristowe,  J.J. 

Company, — Agreement  by  yromotent, — ArticUit  of  asuocitUion — Direc- 
tart/, — PriviUe  enlerprue. — Sale  of  dxrector^if  property  to  company. — 

yo^irdiwlosure, 

A  wriiien  contract  was  entered  into  between  the  defendant  and  two 
others  to  promote  a  company  to  deal  in  land,  optionti,  shares  and 
mining  propertie«  generally.  It  provided  that  the  parties  interested 
were  to  be  the  permanent  directors  of  the  proposed  company,  and 
that  the  defendant  and  one  of  the  other  parties  should  devote 
the  whole  of  their  time  and  abilities  to  its  business,  and  be 
debaritxl  from  dealing  in  mining  properties  on  their  own  beiialf. 
The  third  party  was  not  similarly  bound.  The  company  was  duly 
formed.  The  articles  of  association  did  not  prohibit  a  director 
from  contracting  with  the  company,  nor  make  him  liable  to  render 
an  account  for  an^  profits  realised  by  any  such  contract ;  but  he 
was  to  abstain  from  voting  in  respect  of  any  such  contract,  and  the 
nature  of  his  interest  therein  was  to  be  disclosed.  The  written 
agreement  was  not  embodied  in  its  entirety  in  the  articles  of  asso- 
ciation, the  stipulation  that  the  two  directors  should  devote  all 
their  time  and  abilities  to  the  business  of  the  company  and  be 
debarred  from  dealing  in  mining  propositions  on  their  own  behalf 
being  omitted.  Subsetiucntly  the  directors  passed  a  resolution 
appointing  the  secretary  of  tlie  company  managing  dii-ector,  with 
power  to  conti-ol  all  the  business  of  the  company.  While  the 
HfTHirs  of  the  company  were  in  this  position  certain  lapsed  claims 
were  advertised  for  sale.  Tlie  company's  consulting  engineer 
suggented  to  one  of  the  directors  thtit  the  company  should  purchase 
the  claims,  though  he  was  not  in  a  position  to  give  detailed  infor- 
mation with  regard  to  them.  Ill  is  proposal  was  not  agi^eed  to. 
One  Carper,  after  an  interview  with  the  consulting  engineer,  pur- 
chased the  claims  and  sold  half  of  them  to  the  latter,  and  he  in  turn 
sold  half  of  his  interest  to  the  defendant.  Carper  remained  the 
registered  holder  of  the  claims,  and  subsequently  sold  the  whole  of 
them  tu  the  company.  The  defendant  was  not  present  at  the 
meeting  at  which  the  purchase  of  the  claims  was  ratified ;  hut  be 
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waK  present  at  a  subHequent  meeting  when  the  subject  was  discussed, 
and  he  did  not  disclose  his  interest  When  it  became  known  that 
the  defendant  had  an  interest  in  the  claims  he  was  sued  by  the 
company  for  an  account  of  the  transaction  and  for  payment 
over  of  his  share  of  the  profits.  Held,  on  appeal,  that  the  company 
was  not  entitled  to  enforce  the  original  written  agreement  inasmuch 
as  it  was  not  a  party  thereto  and  had  not  adopted  it. 

lldd.^  further,  that  the  defendant  was  not  prohibited  from  carrying  on 
on  his  own  behalf  business  of  a  similar  nature  to  that  of  the  com- 
piny,  provided  his  doiiig  so  did  not  interfere  with  his  ordinary 
duties  as  a  director. 

IMdy  also,  that  the  defendant  not  being  in  a  fiduciary  position  as 
I  regards  the  company  at  the  time  when  he  acquired  the  claims,  the 
fact  of  his  selling  them  to  the  company  without  a  disclosure  of  his 
intei^est  did  not  render  him  liable  to  account  for  profits. 


I  Appeal  from  a  decision  of  Smith,  J.,  iu  the  Witwatersrand 

Hi«;h  Court. 

Tlie  facts  appear  sufficiently  from  the  judgments. 

Manfred  Nathan  (with  him  Wai*d)y  for  the  appellants :  The 
defendant  bein^  a  director  of  the  company,  and  being  in   a 
fiduciary  position,  should  have  offered  the  property  to  the  coui- 
I  P^ny ;  and  as  he  did  not  do  so  lie  must  account  for  the  pi*oiits. 

I  Clause  74  of  the  articles  of  association  ratified  the  agreement  of 

I  the  22nd  May,  1902.     There  never  was  a  formal  termination  of 

that  agreement  until  January,  1905.     By  Roman-Dutch  law  a 
I  company  can  make  use  of  a  contract  entered  into  on  its  behalf 

I  and  for  its   benefit  ;   see   Trades^nens  Benefit  Society   v.   da 

Preez  (5  S.C.  269,  at  p.  276) ;   van   Leeuwen's  Commentaries, 
I  4,  2,  6.    This  Court  is  not  bound  by  the  ctvse  of  Natal  Land  and 

CtpUrniaatiun  Co.,  Ltd,  v.  Pauline  Colliery  and  Development 
Syndicate,  Ltd.  ([1904]  A.C.  120),  as  in  that  case  tlie  Roman- 
Dutch  authorities  were  not  fully  considered. 

[Innes,  C.J. :  Would  the  case  of  Tradesmen* h  Benefit  Society 
V.  du  Frees  be  applicable  where  the  third  person  is  not  in 
existence  at  the  time  the  contract  is  entered  into  ?] 

It  would  apply  where  the  third  person  is  in  contemplation 
although  not  in  existence.  It  is  sufficient  if  the  third  person  is 
interested.  ^  See  Grotius,  3,  3,  38;  van  der  Ketsjscl,  Tlie-^.  510; 
Groenewegen,  de  Ley,   Inst   3,   20,   19;  Voct,   2,   14,   12;  vaa 
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Leeuwen's  Commentaries  (Kotz^'s  Translation),  voL  2,  p.  17,  tn 
notis. 

Even  if  the  defendant  were  not  bound  to  devote  all  his  time 
to  the  company's  buniness,  he  is  not  entitled  to  obtain  for  himself 
a  benefit  coming  within  the  scope  of  business  of  the  oompaoj 
from  information  received  while  employed  in  the  business  of  the 
company.  See  Jones  v.  Eitst  Rand  Extension  Oold  Mining  Co., 
Ltd.  ([1903]  T.H.  325).  The  defendaot  committed  a  breach  of 
duty  by  not  disclosing  his  interest  in  the  claims.  It  was  the 
defendant's  duty  to  acquire  this  property  for  the  company,  and 
by  selling  it  to  the  company  without  disclosing  his  interest  he 
became  liable  to  render  an  account  of  his  profits ;  see  Coda 
Rica  Railway  Co.  v.  Forwood  ([1901]  1  Ch.  Div.  746). 

Leonard,  K.C.  (with  him  /.  de  Villiers),  for  the  respondent: 
The  defendant  knew  that  the  company  had  refused  to  purchase 
the  claims;  therefore  he  acted  bund  fide  when  he  bought  a  share 
in  them.  The  learned  judge  in  the  court  below  found  that  the 
defendant  was  in  no  fiduciary  relation  towards  the  company 
under  the  agreement  of  the  22nd  May,  1902,  inasmudi  as  it  had 
not  been  adopted  by  the  company.  A  director  is  not  a  standing 
agent  for  the  company,  and  immediately  the  company  refused  to 
deal  with  the  claims,  every  other  person,  including  a  directw,  was 
at  liberty  to  deal  with  them.  This  is  not  a  ease  of  a  breach  of 
trust. 

Manfred  Nathan,  in  reply. 

Car.  adv.  vtdt. 

Podea  (August  29)  :— 

Innes,  C.J. :  On  the  22nd  May,  1902,  a  written  contract  was 
entered  into  between  Max  Langermann,  Gordon  Boves,  and  Willie 
Jacob  Langermann,  all  of  Johannesburg,  in  terms  of  which  they 
agreed  to  promote  a  limited  joint-stock  company  for  the  purpose 
of  dealing  in  land,  options,  shares,  and  mining  property  generally. 
The  capital  of  £15,000  was  to  be  contributed— £10,000  by  Max 
Langermann,  and  £2500  by  each  of  th6  other  two  signatories. 
The  deed  provided  that  the  three  promoters  should  be  penDaneni 
directors  of  the  company,  and  entitled  by  the  articles  of  asso- 
ciation to  receive  20  per  cent  of  the  net  prnfits,  to  be  deducted 
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before  payment  of  any  dividend  to  the  shareholders.  Max 
Langermann,  it  was  agreed,  should  only  be  obliged  to  give  such 
attention  to  the  aifairR  of  the  company  as  he  might  think  fit ; 
but  the  other  two  were  to  devote  the  whole  of  their  time  and 

I  abilities  to  its  business,  save  only  such  attention  as  the  discharge 
of  their  duties  as  managing  directors  of  another  concern,  called 

I  the  Kensington  Estate  Co.,  might  necessitate.  The  deed  concluded 
with  the  following  provisions:  "  The  said  Gordon  Beves  and  Willie 
Jacob  Langermann  shall  not  be  entitled  to  speculate,  peg  claims, 
or  deal  in  properties  for  their  personal  benefit  whilst  they  retain 
the  position  of  permanent  directors  of  the  company ;  but  they 
musk  submit  all  offers  to  deal  in  land,  options,  or  mining  rights 
to  the  company."  The  articles  of  association  were  executed 
on  the  9th  June,  1902,  and  the  company  was  thereafter  duly 
registered,  a  sufficient  number  of  signatories  having  presumably 
been  qualified  as  shareholders  to  comply  with  the  provisions  of 
the  Law.  By  the  articles  the  three  promoters  were  appointed 
permanent  directors  for  life,  absolutely  irremovable  by  vote  of 
the  shareholders,  and  having  power  to  appoint  a  certain  number 
of  other  directors  to  act  with  them.  Every  director  had  the  right 
to  appoint  an  alternate,  save  Beves  and  W.  J.  Langermann; 
and  the  permanent  directors  were  to  receive  20  per  cent  of  the 
profits.  To  his  share  of  this  amount  Max  Langermann  was  to 
remain  entitled  even  if  he  severed  his. connection  with  the  com- 
pany;  but  the  others  were  to  forfeit  their  shares  on  ceasing  to 
be  directora  It  was  specially  stipulated  that  no  director  should 
be  disqualified  from  contracting  with  the  company,  nor  should  he 
be  liable  to  account  for  any  profits  realised  by  any  contract  with 
it  by  reason  only  of  his  office,  or  of  the  fiduciary  relationship 
thereby  established.  But  he  was  not  to  vote  in  respect  of  any 
such  contract,  and  the  nature  of  his  interest  was  to  be  disclosed 
hy  him  at  the  meeting  at  wliich  the  contract  was  determined  on. 
The  remainder  of  the  articles  are  not  relevant  to  this  inquiry.  It 
will  be  observed  that  though  they  contained  some  very  remark- 
able and  special  provisions,  they  did  not  embody  in  its  entirety 
the  agreement  of  the  22nd  May,  1902.  More  especially  there  was 
IK)  stipulation  that  W.  J.  Langermann  and  Beves  nhould  devote 
all  their  time  to  the  company's  business  and  should  be  debarred 
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from  dealing  in  mining  properties  on  their  own  accoant  As  a 
fact,  the  contract  of  May,  1902,  was  never  formally  adopted  by 
resolution  either  of  the  shareholders  or  the  directors. 

Soon  after  the  flotation  the  permanent  directors  appointed 
Tancred,  the  solicitor  of  the  company,  to  a  seat  on  the  board. 
Considerable  friction  seems  thereafter  to  have  arisen  between 
the  three  original  founders — friction  which  the  fact  that  the  tiv^o 
Langermanns  were  related  does  not  seem  in  any  degree  to  have 
mitigated.  In  July,  1903,  Max  Langermann,  who  had  a  pre- 
ponderating interest  in  both  companies,  notified  Bevcs  and  W.  J. 
Langermann  that  their  managing  directorships  of  the  Kensington 
Estate  Co.  must  terminate,  and  so  far  as  the  defendant  is  concerned 
his  office  as  such  did  terminate  in  September  of  that  year.  In 
the  month  of  November  following  negotiations  seem  to  hav^ 
taken  place  for  a  rearrangement  of  the  relations  between  the 
permanent  directors  of  the  plaintiff  company,  and  a  letter  to 
Max  Langermann  was  drafted  and  signed  by  Beves ;  it  purported 
to  record  an  agreement  come  to  by  the  parties,  and  amongst 
other  things  it  provided  for  a  formal  cancellation  of  the  contract 
of  the  22nd  May,  1902.  For  some  reason  not  explained  by  the 
evidence  the  defendant  refused  to  sign  this  letter,  and  it  was  not 
sent.  Max  Langermann  held  the  view  that  the  contract  in 
question,  though  not  made  with  the  company,  was  binding  on 
the  directors;  and  at  a  board  meeting  on  the  4th  February, 
1904,  he  charged  his  cousin  with  having  broken  it,  and  expressed 
his  opinion  that  the  contract  '*  must  be  considered  to  be  binding 
in  every  respect"  The  defendant  thereupon  recorded  his  protest 
against  the  chairman's  remarks,  and  asserted  that  he  "refused 
to  be  prohibited  from  entering  into  private  business."  Cor- 
respondence on  the  subject  then  took  place  between  the  two 
Langermanns,  in  which  the  defendant  contended  that  the  con- 
tract of  May,  1902,  was  of  no  effect  as  between  himself  and  the 
company;  and  that,  as  between  the  signatories,  there  had  been 
an  agreement  in  November,  1903,  that  it  should  be  cancelled. 
Max  Langermann  asserted  that  there  had  been  no  cancellation, 
and  that  the  defendant  would  be  held  "  to  a  strict  observance  of 
existing  agreements." 

At  this  stage  the  friction  between  the  directors — bat  efq)eci« 
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ally  between  the  two  Langermauns — became  acute.  The  minutes 
put  in  at  the  trial  supply  an  unedifying  record  of  personal  dis- 
putes and  bickerings,  in  which  the  other  two  directors  sided 
generally  with  the  chairman,  against  the  defendant  The  pfo- 
Geedings  were  recorded  at  inordinate  length ;  but  it  is  not  neces- 
sary to  refer  to  them  in  any  detail.  Matters  were  brought  to  a 
head  by  the  adoption  on  the  22nd  March,  1904,  of  a  resolution 
to  the  effect  that  Turner,  the  secretary  of  the  company,  should 
be  appointed  managing  director  with  power  to  control  all  busi- 
ness, free  from  any  interference  short  of  a  resolution  of  directors ; 
and  that  no  other  director  should  be  allowed  accommodation  in 
the  offices  of  the  company.  Whether  such  Sk  resolution,  unless 
adopted  by  shareholders,  would  have  had  any  effect  I  need  not 
stop  to  consider ;  nor  is  it  necessary  to  define  its  precise  bearing 
upon  the  legal  position,  inter  ae,  of  the  signatories  to  the  contract 
of  22Dd  May,  1902,  assuming  that  contract  to  have  remained  in 
force.  But  clearly  after  the  22nd  March,  1904,  whatever  may 
have  been  the  case  before  that  date,  the  time  and  attention  given 
by  the  defendant  to  the  affairs  of  the  company  must  perforce 
have  been  no  more  than  that  which  an  ordinary  director  would 
have  devoted.  From  then,  rightly  or  wrongly,  Turner  managed 
the  company's  business,  subject  to  the  supervision  of  the  full 
board.  The  defendant,  not  unnaturally,  desired  to  have  the 
position  cleared  up.  He  wrote  at  the  end  of  March  to  Max 
liingermann,  pointing  out  the  inconsistency  between  the  agree- 
ment among  the  promoters  and  the  resolution  to  which  two 
of  the  latter  were  parties,  and  demanded  to  know  whether  his 
correspondent  considered  the  contract  of  22nd  May,  1902,  can- 
celled. To  this  question,  subso(juently  repeated  in  another  letter, 
Max  Langermann  gave  no  definite  reply.  These  letters  were 
followed  by  communications  from  the  defendant's  solicitors,  in 
which  they  threatened  legal  proceedings  for  a  decree  of  cancel- 
lation; but  the  threats  were  not  carried  out.  Such  was  the 
position  when,  in  May,  1904,  the  circumstances  which  actually 
led  up  to  the  present  dispute  occurred.  A  detailed  statement  of 
that  position  was  necessary  for  a  right  appreciation  of  those 
drcumstanccs,  and  of  the  attitude  taken  up  by  the  parties 
concerned. 
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One  Williams  at  this  time  oocapied  the  position  of  consulting 
engineer  to  the  company.    The  preciae  nature  of  his  daties  does 
not  appear  from  the  evidence.    But  it  is  clear  that  he  examined 
and  reported  upon  properties,  and  that  he  did  no  work  for  other 
clients— that  he  was,  in  fact,  in  the  exdusive  employ  of  the 
company.    Some  200  claims  in  the  Klerksdorp  districfc  were 
being  advertised  by  the  Qovemment  for  sale,  owing  to  non- 
payment of  license  -  money,  and  Williams  suggested  to  Max 
Langermann  that  the  company  should  buy  them.    He  could 
give  no  detailed  information  as  to  their  situation  and  value,  nor 
of  the  price  they  were  likely  to  fetch,  and  the  chairman  decided 
not  to  entertain  the  proposal    He  did  not  think  that  the 
financial  position  of  the  company  warranted  the  expenditure 
involved  in  the  speculative  acquisition  of  the  claims.    Williams 
says  that  Langermann  asked  him  to  find  out  all  he  oouM, 
though  the  latter  in  his  evidence  makes  no  mention  of  such 
a  request    It  is  very  difficult  to  gather  what  transpired  between 
the  interview  and  the  date  of  the  auction ;  but  I  read  Williams 
evidence  as  showing  that  he  did  get  some  hearsi^  information 
on  the  subject    There  is  nothing  to  show  what  it  was;  but 
clearly  he  did  not  communicate  it  to  Max  Langermann.    But  he 
tdd  one  Carper,  a  friend  of  his,  and  in  no  way  connected  with 
the  company,  that  the  claims  might  be  a  good  speculation. 
Carper  went  to  the  sale,  telling  Williams  that  if  he  bought  he 
would  look  after  him.    The  property  was  knocked  down  to  him 
at  6&  per  claim,  and  when  he  returned  from  the  sale  he  offered 
Williams  a  half  interest  at  purchase-price.    Williams  then  met 
the  defendant,  and  offered  to  sell  him  half  the  rights  he  had 
obtained  from  Carper,  that  is,  a  quarter  interest  in  the  200 
claims.    He  says  that  he  told  jbhe  defendant  he  had  examined 
the  claims  and  thought  they  might  be  valuable,  and  that  he  gave 
him  all  the  information  he  had  communicated  to  Max  Langermann. 
The  result  was  that  the  defendant  bought  half  Williams'  rights 
for  £50 ;  they  met  Carper  the  same  day,  and  the  latter  approved 
of  the  transaction,  and  signed  a  letter  placing  on  record  the  fact 
that  W.  J.  Langermann  was  entitled  to  a  25  per  cent  undivided 
interest  in  the  200  claims  on  the  farm  Rhenostersprait,  which 
were  then  registered  in  Carper's  name. 
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The  matter  at  this  time  was  regarded  by  all  the  parties  as  a 
pore  specalation;  bat  within  a  fortnight  Carper  had  sampled 
B(»ne  adjoining  ground  and  had  obtained  information  regarding 
certain  old  assays,  and  the  owners  came  to  the  conclusion  that 
the  200  claims  might  probably  be  very  valuable.  They  met 
in  order  to  decide  what  should  be  done  with  them.  The  defend- 
ant desired  to  dispose  of  theru  himself ;  he  did  not  wish  them 
offered  to  the  plaintiff  company.  Williams  and  Carper  both  say 
that  he  was  anxious  that  his  own  interest  in  the  claims  should 
not  be  divulged,  giving  as  his  reason  that  he  was  a  director  and 
Williams  the  engineer,  and  that  Max  Langermann,  if  he  knew 
the  facts,  would  deprive  them  of  their  property.  The  defendant 
denies  this,  and  says  that  he  had  no  motive  to  conceal  his  interest, 
as  he  considered  his  relations  with  his  cousin  and  Beves  was 
at  an  end,  and  that  he  was  doing  buedness  for  himself.  The 
learned  judge  has  given  no  express  decision  with  regard  to  this 
I  conflict  of  testimony ;  but  I  gather  from  his  reasons  that  he  was 
I  inclined  to  accept  the  slateinent  of  the  defendant.  However  that 
may  be,  Williams  was  determined  .to  offer  his  claims  to  the  com- 
pany, and  he  saw  Max  Langermann  again.  The  latter  was 
impressed  by  the  fuller  information  then  laid  before  him,  and  on 
the  80th  July,  1904,  a  provisional  agreement  was  entered  into 
between  the  company  and  Carper,  which  was  ratified  by  the 
directors  on  the  2l8t  August.  The  company  then  acquired  certain 
adjoining  claims,  and  also  obtained  other  mineral  rights  in  the 
neighbourhood,  and  another  company  was  subsequently  floated 
to  take  over  the  whole  Rhenosterspruit  property.  In  respect  of 
the  claims  dealt  with  by  the  agreement  of  the  30th  July,  Carper 
was  to  receive  a  26  per  cent,  interest,  the  plaintiff  company 
retaining  75  per  cent.  The  shares  of  the  new  company  were 
eobsidered  at  the  time  of  the  action  to  be  very  valuable ;  whether 
their  value  has  been  maintained  there  is  nothing  Jbefore  the 
CSourt  to  show. 

The  defendant  appears  to  have  made  some  efforts  to  dispose 
of  the  200  claims  himself;  but  when  he  heard  that  Carper  and 
Williams  were  negotiating  with  the  plaintiff  company  he  desisted. 
He  was  absent  from  the  Transvaal  during  Atigust,  and  was  not 
present  at  the  meeting  of  the  21st  of  that  month,  when  the 
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provisional  aorreement  with  Carper  was  ratified.  It  is  not  quite 
clear  when  he  became  aware  of  that  agreement ;  but  he  certainly 
knew  about  it  before  tlie  21st  October.  He  attended  a  meeting 
on  that  date ;  but  though  the  acquisition  of  the  Rhenosterspruit 
property  was  discussed,  he  did  not  disclose  his  interest  in  the 
200  claims  which  the  company  had  obtained  from  Carper.  The 
other  directors  became  aware  of  it  early  in  1905,  and  on  the 
18th  January  a  meeting  was  held  to  consider  a  letter  on  the 
subject  from  the  company's  solicitors;  the  advice  given  was  to 
the  effect  that  W.  J.  Langermann  was  bound  to  account  for  and 
pay  over  any  profit  which  had  resulted  to  him  from  the  transac- 
tion. A  resolution  was  adopted  to  take  action  in  the  matter, 
failing  a  satisfactory  explanation  from  the  defendant,  who  was 
present  at  the  meeting.  On  the  19th  January  he  wrote  to  the 
board  making  a  formal  disclosure  of  his  interest,  and  stating 
that  if  they  considered  the  company's  interests  in  any  way 
prejudiced  it  was  competent  for  them  to  rescind  the  contract 
with  Carper,  which  course  he  suggested  should  be  taken.  This 
letter  was  followed  by  another  written  on  the  23rd,  in  which  he 
emphasised  the  same  point,  and  declared  that  it  was  his  intention 
to  have  a  meeting  of  shareholders  called,  so  that  they  might 
have  an  opportunity  of  considering,  and  if  need  be  rescinding, 
Carper's  contract,  and  warning  the  directors  that  if  they  disposed 
of  the  claims  ac(|uired  from  Carper  he  would  claim  that  their 
conduct  amounted  to  a  confirmation  of  the  contract,  with  full 
knowledge  of  all  the  facts.  These  letters  were  discussed  at 
meetings  at  which  the  defendant  was  present;  and  the  position 
taken  up  by  the  board  was  that  it  was  practically  impossible  to 
rescind,  and  that  the  company  had  the  right  to  claim  any  profit 
which  the  defendant  had  accjuired  by  reason  of  his  interest  in 
Carper's  claims.  That  being  so,  W.  J.  Langermann  resigned  his 
directorship  on  the  3rd  February ;  his  resignation  was  accepted, 
and  the  company  proceeded  to  sue  him  in  the  High  Court  for  an 
account  and  payment  over  of  profits.  Judgment  was  in  doe 
course  given  for  the  defendant,  and  the  company  now  appeals 
from  that  decision. 

If  the  plaintiff  company  is  to  succeed  upon  the  pleadings  as 
they  stand,  it  must  be   upon  one  or  other  of   two  grounds. 


AFRICAN  LAND  CO.,  LTD.,  v.  W.  J.  LANGERMANN.    503 

Either  because  the  defendant  was  a  signatory  to  the  agreement 
of  the  22nd  May,  1902,  or  because  he  was  a  director  of  the 
company  when  the  transactions  which  are  challenged  took  place. 
Taking  these  points  in  their  order,  the  first  one  presents  very 
little  difficulty,  because  the  plaintiff  company  was  no  party  to 
the  contract  in  question,  and  has  never  adopted  it  The  minutes 
and  the  correspondence  show  that  some  of  the  directors  (though 
not  the  defendant)  thought  that  the  signatories  to  the  contract 
were  ipso  facto  under  a  legal  obligation  to  the  company.  But 
that  was  a  mistaken  idea.  It  is  true  that  originally  the  pro* 
moters  contributed  all  the  capital,  and  held  all  the  shares,  save 
such  as  must  have  been  allotted  to  those  persons  whose  signatures 
were  obtained  to  the  articles  of  association  in  order  to  satisfy  the 
statute.  But  the  promoters  were. not  the  company,  and  they 
never  even  purported  to  contract  on  its  behalf.  The  company 
could  obtain  no  rights  under  a  contract  to  which  it  was  no 
party,  and  which  it  never  adopted.  By  English  law  a  contract 
made  for  the  benefit  of  a  company,  not  in  existence  at  the  time, 
cannot  be  adopted  or  ratified  by  the  company  when  it  is  formed. 
If  the  arrangement  is  to  be  affirmed  and  legalised,  a  new  contract, 
to  which  the  company  is  a  party,  becomes  necessary.  See  In  re 
Empress  Engineering  Co.  (16  Ch.  Div.  125);  North  Sydney 
Investment  and  Tramway  Co,,  Ltd.,  v.  Higgins  ([1899]  A.C. 
263);  Natal  Land  and  Colonisation  Co.  v.  Paxdine  Colliery 
arid  Development  Syndicate,  Ltd.  ([1904]  A.C.  120).  I  am  not 
prepared  to  say  that  our  law  goes  so  far;  or  that  with  us  two 
persons  may  not  validly  and  effectually  contract  for  the  benefit 
of  a  third,  even  though  the  latter  is  no  party  to  the  agreement, 
and  is  not  in  being  at  the  time.  It  is  not  necessary  to  decide 
that  point,  because  it  is  clear  in  any  case  that,  before  a  third 
person  could  sue  upon  a  contract  made  for  his  benefit,  he. would 
have  to  signify  his  acceptance  of  the  rights  stipulated  for  on  his 
behalf,  and  in  that  way  adopt  the  contract  Here  there  has  been 
nothing  done  by  the  company  at  all.  The  contract  was  never 
adopted  in  the  articles  of  association ;  they  were  entirely  silent 
on  the  question  of  any  limitation  of  the  rights  of  Beves  or  W.  J. 
liugennann  to  engage  in  private  business.  Nor  was  there  any 
resolution  pf  directors  on  the  subject,  even  if  that  would  have 
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been  sufficient  So  that  the  company  cannot  enforce  the  agree- 
ment of  May,  1902,  and  it  is  unnecessary  to  ascertain  its  legal 
effect.  For  the  purposes  of  this  action  that  agreement  may,  in 
my  opinion,  be  dismissed  from  consideration. 

Then  as  to  the  second  point  The  defendant  was  a  permanent 
director  of  the  company.  The  question  is  whether  that  fact 
renders  him  liable  to  account  for  profits.  An  ordinary  director 
is  a  mandatory,  entrusted,  in  conjunction  with  his  co-directors, 
with  the  management  of  the  company's  affairs ;  bound  to  exercise 
the  utmost  good  faith  in  transacting  them  ;  to  give  the  company 
the  benefit  of  his  judgment  and  experience ;  and  to  render  that 
amount  of  diligence  which  an  ordinary  prudent  and  careful  man 
would  display  under  the  circumstances.  These  things  are  ex- 
pected of  a  director  when  acting  as  the  company's  agent  But 
he  is  not  alwayis  so  acting.  Save  when  a  special  or  general  autho- 
rity is  given  him  to  represent  the  company,  he  only  acts  in  the 
management  of  its  affairs  jointly  with  his  co-directors.  It 
follows  that  a  director  is  not  bound  to  devote  all  his  time  to  the 
service  of  the  company.  There  may  be  cases  in  which  the  special 
conditions  or  circumstances  of  his  appointment  require  him  not 
to  engage  in  any  outside  business,  and  to  acquire  no  rights  which 
fall  within  the  scope  of  its  operations  save  for  the  benefit  of  the 
company.  But  this  does  not  appear  to  me  to  be  one  of  those 
cases.  The  defendant  was  a  permanent  director ;  but  apart  from 
the  contract  of  1902,  to  which  the  company  was  no  party,  and 
which,  as  already  pointed  out,  does  not  affect  this  case,  there  is 
nothing  to  show  that  he  could  not  engage  in  business  on  his  own 
account.  He  could  not,  therefore,  be  prevented  from  acquiring 
mining  interests  for  himself,  if  his  doing  so  did  not  interfere 
with  the  discharge  of  his  ordinary  duties  as  a  director.  So  that 
the  mere  acquisition  of  an  interest  in  Carper's  claims  was  no 
breach  of  his  duty.  But  it  was  a  breach  of  duty  to  sell,  or  allow 
those  claims  to  be  sold,  to  the  company  of  which  he  was  a  director, 
without  making  a  full  disclosure  of  his  interest  in  them.  Whether 
that  breach  entitles  the  plaintiffs  to  the  relief  claimed  in  this 
action  is  another  matter. 

As  was  pointed  out  in  the  case  of  Transvaal  Cold  Storage  Co, 
v.  Palmer  ([1904]  T.S.  4),  the  duties  and  liabilities  of  an  agent 
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to  his  principal  have  been  very  fully  investigated  by  the  English 
courts,  upon  principles  recognised  and  approved  by  our  law. 
And  the  position  of  a  director  who  sells  his  own  property  to  his 
company  without  disclosing  his  interest  therein  has  been  dealt 
with  by  decisions,  the  results  of  which  we  are  fully  justified  in 
adopting.  See  In  re  Cape  Breton  Co.  (26  Ch.  Div.  221  and 
29  Ch.  Div.  796,  at  p.  811);  Coeta  Rica  RaUxvay  Co,  v.  Forwood 
([1901]  1  Ch.  Div.  746,  at  p.  760);  Cavendish  Bentinck  v.  Fenn 
(12  App.  Cas.  652).  From  those  decisions  the  following  prin- 
ciples applicable  to  the  present  case  may,  I  think,  be  deduced : — 

(1)  A  director  who  acquires  property  while  acting  in  a 
fiduciary  capacity,  or  under  circumstances  which  make  it  his 
duty  to  acquire  it  for  the  company,  and  not  for  himself,  and 
then  Bells  that  property  to  the  company  without  declaring  his 
interest,  is  liable  to  account  for  all  profits  accruing  to  him  from 
the  transaction. 

The  reason  for  the  rule  is  plain.  If  the  director  was  acting 
as  agent  or  trustee,  or  if  for  any  other  reason  it  was  his  duty  to 
acquire  the  property  for  the  company,  the  law  will  not  allow 
him  to  saythat  he  obtained  it  for  himself.  He  will  not  be  heard 
to  set  up  his  breach  of  duty  to  found  a  title  of  his  own.  The 
property  will  be  regarded  as  having  been  acquired  by  him  for 
his  principal ;  and  as  the  company  could  not  buy  its  own  assets, 
any  difference  between  the  price  paid  and  the  price  obtained  by 
the  director  must  be  refunded. 

(2)  But  a  director  who  acquires  property,  not  occupying  a 
fiduciary  capacity,  and  being  under  no  obligation  to  obtain  it  for 
the  company,  and  thereafter  sells  it  to  the  company  for  a  fair 
price,  without  a  disclosure,  cannot  be  forced  to  account  for 
profits.  The  company  may,  on  discovering  the  facts,  rescind  the 
contract;  but  it  cannot  claim  a  refund  of  profits  even  if  rescission 
has  become  impossible. 

The  reason  for  that  rule  is  that  the  property  sold  was  the 
director's  own,  which  he  acquired  by  no  breach  of  duty.  The 
ooinpany  therefore  could  never  have  claimed  it.  And  to  allow  it 
to  demand  a  refund  of  profits  would  be  to  entitle  it  to  obtain  the 
director's  property  at  a  leas  sum  than  it  had  bargained  to  pay 
hint    At  the  same  time,  the  non-disclosure  of  his  interest  in  the 
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property  constitates  a  breach  of  duty  on  hia  part,  and  renders 
him  liable  to  the  consequences  of  a  rescission  of  the  contract  at 
the  option  of  the  company. 

There  is  no  charge  of  fraud  in  this  case,  and  no  allegation 
that  the  claims  were  sold  to  the  company  at  anything  but  a  fair 
market  value,  or  that  they  were  bought  in  consequence  of  infor- 
mation obtained  by  the  defendant  by  virtue  of  his  position  as 
director.  So  that  the  above  rules,  though  not  exhaustive,  may 
properly  be  applied  tg  the  facts  of  the  present  dispute.  As 
already  indicated,  there  is  no  justification  for  the  view  that  the 
company  could  prevent  the  defendant  from  dealing  with  mining 
properties  on  his  own  account  provided  that  he  did  so  with  due 
regard  to  the  discharge  of  his  ordinary  duties  as  director.  He 
was  not  obliged  to  go  about  obtaining  business  for  the  company ; 
and  (the  company  not  being  able  to  take  advantage  of  the  con- 
tract of  May,  1902)  there  was  no  legal  duty  upon  him  to  bring 
every  option  of  which  he  became  aware  to  the  notice  of  the 
board  instead  of  acquiring  it  for  himself.  He  may  have  been 
bound  in  honour  to  do  so,  but  not  in  law.  That  being  so,  we 
have  merely  to  inquire  whether  when  the  defendant  obtained  from 
Williams  an  interest  in  Carper's  claims  he  was  in  any  fiduciary 
capacity  as  regards  the  company.  He  was  a  director,  it  is  true ; 
but  he  was  not  acting  with  his  co-directors,  nor  had  he  any 
express  or  implied  authority  from  them  to  represent  the  com- 
pany. He  was  in  no  sense  the  agent  or  trustee  of  the  company, 
and  was  therefore  not  acting  in  a  fiduciary  capacity.  It  follows 
that  the  contention  of  the  plaintiffs  upon  this  point  must  fail. 
The  only  remedy  open  to  them,  upon  the  facts  which  I  have  been 
considering,  was  to  demand  a  rescission  of  the  contract.  That 
course  is  said  not  to  have  been  practicable ;  in  any  event  it  has 
not  been  followed. 

I  have  now  dealt  with  the  two  questions  on  which  the 
plaintiffs'  claim,  as  made  in  their  declaration,  depends.  There  is, 
however,  another  aspect  of  the  matter,  not  raised  upon  the  frame 
of  the  pleadings,  which  is  worthy  of  consideration.  The  declara- 
tion relies  upon  a  purchase  by  the  defendant  from  Carper,  and 
a  sale  to  the  company  of  the  interest  so  purchased.  In  truth  and 
in  fact  the  defendant  acquired  his  interest  not  from  Carper,  but 
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from  Williams.  The  question  may  therefore  arise  whether  the 
purchase  by  Williams  of  an  interest  in  these  claims  was  not  such 
a  breach  of  duty  on  his  part  as  rendered  him  liable  to  account 
for  profits  to  the  company  on  a  resale  to  it ;  and  if  so,  whether 
the  defendant,  who  bought  with  a  full  knowledge  of  Williams' 
position,  and  therefore  an  implied  knowledge  of  his  duties,  ought 
not  to  occupy  exactly  the  same  position  quoad  his  interest  as 
Williams  would  have  occupied.  I  gather  from  a  passage  in  the 
very  dear  reasons  of  t{ie  learned  judge  that  the  question,  though 
not  raised  cm  the  pleadings,  was  referred  to  at  the  trial.  It  was 
also  discussed,  though  not  fully  or  at  any  length,  during  the 
arguments  on  appeal.  But  that  no  great  importance  was 
attached  to  it  by  the  plaintiff  company  is  clear,  I  think,  from 
two  facts.  The  one  is,  as  I  have  already  pointed  out,  that  the 
declaration  does  not  allege  a  purchase  by  the  defendant  from 
Williams;  and  the  other  is  that  the  evidence  led  at  the  trial  was 
not  pointed  at  the  scope  of  Williams'  duties,  or  the  nature  of  the 
information  he  obtained  and  gave  to  Carper,  after  his  first  inter- 
view with  Max  Langermann.  At  the  same  time,  if  the  facts 
which  have  been  given  in  evidence  disclosed  a  primd  facie  case 
in  favour  of  the  plaintiffs,  upon  the  grounds  which  I  have  in- 
dicated, it  might  be  the  duty  of  the  Court  to  alter  the  judgment 
into  one  of  absolution  from  the  instance  so  as  to  make  it  possible 
for  the  company  to  reassert  its  claim  in  a  new  action,  upon  other 
pleadings,  supported  by  further  and  fuller  testimony.  Whether 
that  course  would  be  the  proper  one  to  follow  is  a  question  not 
free  from  difficulty.  Williams  might  conceivably  be  liable  to 
account  to  the  company  on  one  of  two  grounds — either  because 
the  terms  of  his  ikppointment  or  the  nature  of  his  duties  were 
SQch  as  to  prevent  him  acquiring  mineral  rights  for  himself,  and 
to  place  him  in  a  fiduciary  capacity  with  regai-d  to  any  such 
rights  so  acquired ;  or  because  he  was  entrusted,  on  behalf  of  the 
company,  with  the  duty  of  obtaining  information  regarding  the 
particular  claims  in  question,  and  was  acting  as  its  agent  in  that 
special  matter.  Now  there  is  no  detailed  evidence  as  to  the 
terms  of  Williams's  appointment  or  the  scope  of  his  duties.  All 
we  know  is  that  he  was  a  consulting  engineer  in  the  exclusive 
employ  of  the  company.     No  doubt  he  reported   upon  such 
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matters  as  were  placed  before  him,  and  iiwpected  properties 
when  necessary  for  that  purpose.  But  whether  he  was  expected 
to  obtain  information  and  business  for  the  company,  in  respect 
of  propositions  not  submitted  to  him  for  report,  or  was  em- 
powered to  acquire  options  or  claims  for  it— these  are  points 
upon  which  the  evidence  is  silent.  And  it  is  all  but  silent  as  to 
the  employment  of  Williams  to  obtain  infwmation  regarding 
the  particular  claims  which  were  being  offered  for  sale  by  the 
Government. 

In  his  cross-examination  Williams  stated  that  Max  Langer- 
mann,  after  having  declined  to  entertain  the  proposal  that  the 
company  should  purchase  the  claims  at  auction,  asked  him  to 
find  out  what  he  could  about  them.  This  was  within  a  few  days 
of  the  sale.  Langermann  himself  did  not  allude  to  that  circum- 
stance in  his  evidence,  nor  did  he  do  so  in  the  account  he  gave  of 
the  interview  to  his  co-directors  at  the  meeting  of  the  23rd 
August.  I  am  not  satisfied  upon  these  statements  that  Williams 
was  employed  to  make  further  inquiries  with  reference  to  these 
claims.  The  remark  which  one  of  the  parties  to  the  interview 
remembers,  and  which  the  other  apparently  does  not,  could  hardly 
have  been  intended  by  Langermann  and  understood  by  Williams 
as  imposing  upon  the  latter  the  duty  of  making  inquiries,  or  as 
constituting  him  (apart  from  the  terms  of  his  original  engage- 
ment) the  company's  agent  for  that  purpose.  A  casual  expression 
which,  possibly,  fell  from  the  director  at  the  conclusion  of  an 
interview  in  the  course  of  which  he  had  refused  to  have  anything 
to  do  with  the  purchase  of  the  claims,  could  hardly  be  pressed  so 
far.  But  had  evidence  been  led  to  prove  either  that  it  was  part 
of  Williams's  ordinary  duty  to  obtain  information  about  these 
claims  for  the  company,  or  that  he  had  beea  specially  employed 
by  Max  Langermann  for  that  purpose,  the  case  would  in  my 
opinion  have  worn  a  very  different  aspect  And  I  desire  to 
guard  myBelf  against  giving  any  encouragement  to  the  view  that 
a  servant  or  agent  could,  under  such  circumstances,  acquire  for 
himself  property  the  value  of  which  it  was  his  duty  to  investi- 
gate, and  thereafter  dispose  of  it  to  his  principal  at  a  profit.  My 
difficulty,  is  that  upon  the  record  I  can  find  no  sufficient  evidence, 
indeed  hardly  any  evidence  at  all,  either  of  general  or  special 
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agency,  and  their  oonseqoent  duties  and  obligationa  It  becomes 
anneceasary,  therefore,  to  discuss  the  legal  effect  of  Max 
Langennaam's  refusal  to  purchase,  or  to  inquire  what  hearsay 
information  it  waa  that  Williams  communicated  to  Carper  before 
the  sale ;  it  could  not,  jn  any  event,  have  been  very  important, 
because  the  learned  judge  came  to  the  conclusion  that  Carper 
bought  the  claims  not  because  of  anything  that  Williams 
told  him,  but  on  account  of  information  obtained  from  another 
friend. 

Under  these  dreumstances  it  appears  to  me  that  this  is  not  a 
case  in  which  the  Court,  by  altering  the  judgment  into  one  of 
abaolution,  should  encourage  the  plaintiff  company  to  set  up  a 
case  which  it  has  not  thought  fit  to  set  up  for  itself.  The  frame 
of  the  pleadings  and  the  grounds  of  the  action  were  not  adopted, 
as  it  seems  to  me,  hastily  and  without  consideration,  but  de- 
rignedly^  The  attitude  of  the  company  towards  Williams  has 
throughout  been  one  of  approval,  not  of  reprobation.  So  far 
from  finding  fault  with  his  conduct,  it  has  adopted  it ;  and  the 
Court  should  not  go  out  of  its  way  to  enable  it  to  commence  a 
new  action,  the  main  feature  of  which  would  be  a  denunciation 
of  acts  of  which  in  the  present  proceedings  it  apparently  eap' 
proved.  Whether  such  an  action,  if  it  were  permitted,  would  be 
likely  to  succeed,  it  is  impossible  upon  the  meagre  facts  before 
08  to  express  any  view.  Upon  every  ground,  therefore,  I  am  of 
opinion  that  tbe  judgment  of  the  High  Court  shoidd  stand,  and 
that  this  appeal  must  be  dismissed  with  costs. 

Mason,  J. :  This  case  originated  in  an  agreement,  dated  the 
S2nd  Hay,  1902,  made  between  Max  Langermann,  Gordon  Beves 
and  the  defendant,  W.  J.  Langermann,  by  which  the  parties  agreed 
to  promote  a  joint-stock  company  with  a  capital  of  £16,000  for 
the  purpose  of  dealing  in  claims,  lands,  mining  properties  and 
shares  generally. .  The  three  promoters  were  to  be  {permanent 
directors  of  the  oompany,  and  as  such  entitled  to  receive  20  per 
cent  of  the  net  profits  as  their  fees  before  any  distribution  to 
the  8hareholder&  Gordon  Beves  and  the  defendant  were  to 
devote  their  whole  time»  attention  and  ability  to  the  business  of 
theeoQipany  except  such  time  and  attention  as  it  might  be 
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necessary  for  them  to  give  to  the  ICensington  Estate  Co.,  of 
which  they  were  the  managing  directors  Tliey  also  boand 
themselves  nojb  to  speculate  or  deal  in  claims  and  properties  for 
their  personal  benefit  while  retaining  the  position  of  permanent 
directors,  but  to  submit  all  offers  to  deal  in  land,  options  or 
mining  rights  to  the  company,  with  the  proviso  that  this  should 
not  apply  to  the  private  interests  held  by  Goitlon  Beves  on  the 
1st  day  of  June,  1902.  Max  Langeruiann  w^as  not  required  to 
give  more  of  his  time  and  attention  to  the  affairs  of  the  company 
than  he  thought  fit,  and  he  had  also  the  right  of  appointing  an 
alternate  director. 

A  company  was  formed  and  registered  in  accordance  with 
this  agreement  under  articles  of  association  dated  the  6th  day  of 
June,  1902.  The  agreement  of  the  22nd  May  was  not  referred 
to  in  these  articles,  which,  however,  contained  most  of  its  pro- 
visions. The  objects  of  the  company  included  mining,  speculative 
and  land  business  of  a  very  wide  sort,  as  also  the  appointment 
of  the  three  patties  to  the  agreement  of  the  22nd  May  as  per- 
manent directors  of  the  company  entitled  to  20  per  cent  of  Uie 
net  profits,  and  only  removable  in  the  manner  provided  for  in 
subsequent  ai-ticles,  which  required  their  consent  to  any  altera- 
tion in  their  position  as  permanent  directors. 

Tlie  directors  were  given  the  ordinary  powers  of  manage- 
ment of  the  business  of  the  company,  with  power  to  appoint  a 
managing  director,  but  no  provision  was  made  in  the  articles 
imposing  any  obligation  upon  any  director  with  reference  to  the 
time  he  was  to  devote  to  the  company's  business  or  to  private 
speculations.  Art.  74  provided  that  no  director  should  be  dis- 
qualified by  his  office  from  contracting  with  the  company  or 
liable  to  account  to  the  company  for  any  profits  realised  by  him 
on  such  contract  by  reason  of  his  fiduciary  relation  to  the  com- 
pany ;  but  no  director  should  vote  in  respect  of  any  such  con- 
tract, and  the  nature  of  his  interest,  where  it  did  not  appear  on 
the  face  of  the  contract,  must  be  disclosed  by  him  at  the  meet- 
ing at  which  the  contract  or  arrangement  was  determined  on,  if 
his  interest  then  existed,  and  in  any  other  case  at  the  first  meet- 
ing after  the  acquisition  of  his  interest.  It  is  quite  clear  in  my 
opinion  from  the  evidc^nce  led  at  the.  trial  that  the  three  per- 
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maneiit  directors  acted  until  the  breach  took  place  under  the 
belief  that  the  agreement  of  the  22nd  May  was  fully  binding. 
It  is  also,  I  think,  clear  that  though  Max  Langermaun  had  a 
controlling  interest  in  and  was  able  to  dictate  the  policy  of  the 
company,  Gordon  Beves  and  the  defendant  were,  as  stated  in  the 
defendant's  letter  to  Max  Langermann  of  29th  March,  1904,  in 
sub^nce  the  managing  directors,  charged  with  and  occupied  in 
procuring  business  for  the  company.  They  were  not  merely 
members  of  a  consultative  body  before  whom  an  active  secretary 
should  bring  business  for  revision. 

From  the  letter  of  the  13th  July,  1903,  from  Gordon  Beves 
to  the  defendant,  it  appears  friction  had  then  arisen  between 
Max  Langermann  and  the  defendant.     Negotiations  took  place 
resulting  in  the  letter  of  the  24th  November,    1903,  to  Max 
Langermann,  which  was  signed  by  Gordon  Beves,  and  which 
defendant  also  signed,  although  he  erased  his  signature  on  the 
ground,  according  to  the  evidence  of  Beves,  that  he  was  not  pre- 
pared to  undertake  the  responsibility.     The  quarrel  became  more 
acute,  and  seems  to  liave  involved  the  other  directors  and  the 
officials  of  the  company,  so  that  matters  apparently  came  t(T  a 
deadlock  ;  and  the  other  directors,  on  the  22nd  March,  1904, 
appointed  Turner,  the  secretary,  to  be  the  salaried  managing 
director  of  the  company,  subject  to  three  months'  notice,  with 
power  to  control  the  affairs  of  the  company  subject  to  the  instruc- 
tions of  the  directors,  but  without  interference  on  the  part  of 
any.director,  except  by  means  of  a  resolution  of  the  board.    This 
resolution  was  confirmed  by  an  extraordinary  meeting  of  share- 
holders, but  there  is  no  evidence  when   the  confirmation  took 
place.    It  was  also  resolved  to  vacate  the  existing  offices,  procure 
others,  and  not  to  allow  any  director  accommodation  in  the  offices 
of  the  company,  except  the   managing  director.     Apparently 
Beves  and  the  defendant  had  carried  on  their  business  in  the 
company's  office  up  to  this  date,  but  thereafter  thist  privilege 
ceased.    It  is  clear  from  the  minutes  and  the  correspondence 
that  about  this  time,  and  subsequent  to  these  resolutions,  the 
defendant  claimed  that  he  was  entitled  to  be  released  from  the 
o];)eration  of  the  agreement  of  the  22nd  May,  and  declined  to  re- 
frain from  private  speculation  on  his  own  account.     It  is  also 


612    AFRICAN  LAND  CO.,  LTD.,  v.  W.  J.  LANGERMANN. 

clear  that  the  defendant  remained  and  continued  to  act  as  a 
permanent  director  of  the  company,  and  that,  whatever  his  posi- 
tion mijjht  have  been  with  reference  to  the  agreement  of  the 
22nd  May,  his  obligations  to  the  shareholders  as  a  director 
remained. 

It  was  while  matters  were  in  this  state  that  the  transaction 
took  place  which  has  given  rise  to  the  present  action.  One 
Williams,  a  mining  engineer,  who  had  been  since  December, 
1902,  and  at  this  time  was  the  consulting  engineer  of  the 
plaintiff  company,  learned  that  a  block  of  200  lapsed  claims, 
situated  on  the  farm  Rhenosterspruit,  No.  16,  district  of 
Klerksdorp,  was  shortly  to  be  put  up  for  sale  by  auction,  and 
thereupon  suggested  to  Max  Langermann,  the  chairman  of  the 
plaintiff  company,  that  he  should  buy  them  on  behalf  of  the 
company;  the  latter  replied  that  without  more  knowledge  he 
would  not  do  so,  but  would  sooner  pay  a  larger  price  when  more 
was  learned  about  the  property.  The  financial  position  of  the 
company  also  did  not  warrant  an  absolutely  speculative  purchase, 
though  it  fteems  that  resources  would  have  been  provided  for 
any  proposition  approved  of  by  Max  Langermann.  Langermann 
thereupon  told  Williams  to  find  out  what  he  could  about  the 
daima  The  sale  was  to  take  place  within  a  few  days,  but  tlie 
exact  time  is  hot  definitely  stated.  Max  Langermann,  Williams, 
and  the  witness  Carper  all  mention  May  as  about  the  date  when 
the  matter  was  first  mentioned,  and  if  Carper's  evidence  is 
correct  the  actual  sale  of  the  claims  took  place  about  the  14th 
June.  Williams  does  appeiu:  to.  have,  got  some  information,  and 
he  told  Carper,  a  friend  with  whom  he  had  discussed  the  pur- 
chase of  these  claims,  that  it  would  be  a  good  speculation  if  be 
could  get  the  claims  for  5s.  Carper  also  states  that  he  got  infor- 
mation from  a  friend,  a  mining  engineer,  that  the  claims  were 
worth  buying,  though  this  information  is  perhaps  the  same  as 
that  which  Williams  had.  It  was  arranged  that  Carper  should 
buy  the  claims  in  his  name,  and  that  Williams  should  have  some 
interest  in  the  speculation.  The  former  did  make  the  purchase, 
the  claims  were  registered  in  his  name,  and  Williams  obtained  a 
half  interest  with  him.  The  evidence  to  my  mind  seems  to  show 
that  Williams  learned  about  these  claims  and  suggested  the  pur- 
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chase  of  them  by  the  company  before  he  had  made  any  arrange- 
ment with  Carper.  It  would,  I  think,  have  been  breaking  faith 
with  Carper  for  Williams  to  suggest  that  the  company  should 
buy  them  if  it  were  already  a  joint  enterprise  between  himself 
and  Carper.  Upon  the  evidence  it  appears  to  me  also  that  when 
Carper  bought,  Williams  had  some  more  information  than  when 
he  approached  Max  Langermann,  but  the  information  was  vety 
likely  not  as  full  as  Langermann  would  have  required  before 
actually  making  a  purchase  on  behalf  of  the  company. 

A  few  days  after  the  purchase,  Williams,  who  was  in  want  of 
money,  approached  the  defendant  and  asked  him  if  he  would 
like  an  interest  in  some  claims  at  Klerksdorp.  The  defendant 
made  inquiries,  and  Williams  told'  him  what  he  knew,  and  an 
agreement  was  thereupon  made  by  which  Williams  ceded  him 
one-half  of  the  interest  he  held  on  condition  that  the  defendant 
paid  the  cost  of  the  interest  to  Williaraa  As  the  claims  were  in 
Carper^s  name  Williams  obtained  from  him  on  the  same  day  a 
document  dated  the  17th  Junc»  1904,  recording  that  the  defend- 
ant was  entitled  to  25  per  cent  undivided  interest  in  the  200 
daims.  Tlie  transaction  was  a  pure  speculation  by  the  defend- 
ant. There  is  some  conflict  of  evidence  as  to  what  took  place 
between  Williams  and  the  defendant  with  reference  to  their 
position  towards  the  company  in  connection  with  this  matter. 
According  to  Williams,  the  defendant  said  that  they  were  not  to 
say  a  word  to  any  one  as  he  was  the  engineer  of  the  company 
and  the  defendant  was  a  director.  Carper  testifies  that  the 
defendant  impressed  upon  him  not  to  divulge  his  interests  in  the 
claims  as  he  was  a  director  in  the  plaintiff  company,  and  Max 
Langermann  would  take  it  away,  and  that  he  would  jeopardise 
Williams's  position  as  engineer.  The  defendant  says  that  it  was 
Williams  who  asked  him  to  keep  the  matter  secret  The  learned 
judge  who  tried  the  case  in  the  court  below  has  not  given  any 
finding  on  this  point.  Wliichever  evidence  is  accepted,  it  appears 
to  me  that  the  defendant  thought  his  conduct  or  Williams's  open 
to  challenge.  Very  shortly  after  the  purchase  of  the  claims 
Williams  and  Carper  acquired  information  which  showed  that 
the  claims  were  likely  to  be  of  very  ^rreat  value,  and  Williams 
iudsted  that  they  should  be  offered  to  the  company  as  he 
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considered  that  it  was  his  duty  to  do  so  as  consulting  engineer, 
and  negotiations  were  entered  into  under  which  the  -company 
acquired  the  claims  from  Carper  upon  an  undertaking  that  he 
should  have  25  per  cent,  of  the  profits  of  any  flotation. 
Williams  disclosed  to  the  company  his  interest  before  any  agree- 
ment was  signed.  Turner,  the  managing  director,  who  had 
declined  to  go  in  with  Williams  and  Carper  if  the  compauy 
should  not  take  them  up,  had  on  receiving  further  information 
obtained  an  interest  about  the  middle  of  July,  which  he  also 
disclosed  to  the  company.  It  is  quite  clear  that  the  company 
took  no  objection  to  the  proceedings  of  either  Williams  or  Turner, 
but,  on  the  contrary,  sanctioned  them.  The  defelidant  had 
unsuccessfully  endeavoured  to  obtain  from  Williams  and  Carper 
the  right  of  dealing  with  the  claims,  and  objected  to  their  being 
handed  over  to  the  company.  He  was  not  present  apparently 
at  the  meeting  at  which  the  company  definitely  resolved  to  take 
over  these  claims  from  Carper,  but  he  learned  soon  after  what 
had  taken  place  and  attended  meetings  subsequently  at  which 
the  matter  was  discussed.  He  never  made  any  disclosure  of  his 
interest  until  the  matter  came  otherwise  to  the  notice  of  the 
directors  of  the  company. 

The  claims  were  sold  by  the  company  for  a  consideration 
which  gave  apparently  very  large  profits  to  every  one  who  was 
interested  in  them,  but  I  think  it  is  unnecessary  to  discuss  at 
any  length  what  took  place  after  the  company  had  acquired 
them  from  Carper  in  July,  1904  The  value  of  the  interest 
which  the  defendant  would  obtain  under  his  agreement  with 
W^illiams  was  said  to  be  about  £10,000  upon  the  final  flotation 
of  the  claims  into  a  company.  This  profit  the  plaintiff  company 
seeks  to  recover  on  the  ground  that  the  fourth  interest  ii\  the 
claims  was  acquired  by  him  contrary  to  the  terms  of  the  agree- 
ment of  the  22nd  May,  and  contrary  to  his  duty  as  a  director  of 
the  company  and  without  its  notice  or  consent. 

The  declaration  does  not  refer  to  Williams.  In  the  plea  the 
defendant  avers  that  the  agreement  of  the -22nd  May  was  prior 
to  the  event  in  question  varied,  waived  and  rendered  nugatory 
and  of  no  avail  by  the  parties  thereto ;  that  the  defendant  be- 
came a  permanent  director  \\^  terms  of  the  articles  of  association. 
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and  in  every  other  respect  denies  the  plaintiffs'  allegations.  The 
plaintiffs  case  is  founded  upon  three  contentions,  any  one  of 
which  if  correct  will  entitle  the  plaintiff  company  to  succeed. 
They  are :  (1)  That  the  defendant  was  bound  by  the  agreement 
of  the  22nd  May  to  devote  his  whole  time  to  the  company,  not 
to  speculate  on  his  own  account  and  to  offer  to  the  company  all 
options  in  mining  properties,  and  that  his  breach  of  this  obli- 
gation therefore  entitled  the  company  to  claim  the  interest 
which  he  acquired  in  these  claims;  (2)  that  inasmuch  as  the 
defendant  was  interested  in  the  claims  which  were  sold  to  the 
company,  without  any  disclosure  by  him  of  that  interest,  the 
oompany  is  entitled  by  reason  of  his  fiduciary  position  as  a 
director  to  any  profits  which  he  has  obtained  from  the  sale; 
(3)  that  the  defendant's  pasition  as  a  director  of  the  company 
incapacitated  him  from  acquiring  for  himself  from  Williams,  the 
consulting  engineer,  an  interest  in  business  which  came  within 
the  scope  of  the  company's  operations.  I  shall  deal  more  fully 
with  the  manner  in  which  the  third  contention  came  before  the 
Court. 

The  case  raises  some  important  ({uestions  as  to  the  position 
of  a  director  who  carries  on  private  business  of  the  same  nature 
as  that  within  the  scope  of  the  company's  operations.  How  far 
can  he  compete  with  the  company  for  such  business?  Is  he 
under  any  obligation  to  offer  to  the  company  transactions  com- 
ing before  him  which  may  be  of  the  very  kind  that  form  the 
chief  object  of  the  company  ?  So  far  as  I  am  aware  the  point 
has'not  been  directly  discussed  under  this  aspect,  but  the  powers 
of  directors  have  been  considered,  and,  apart  from  any  special 
provision  in  the  articles  or  any  express  delegation  from  the 
board,  it  is  clear  that  individually  a  director  has  not  authority 
to  bind  the  company ;  he  can  only  act  as  one  of  the  board  (see 
Hamilton's  dnnpany  Law,  2nd  ed.  p.  392 ;  Palmer's  Qomi>any 
Precedents^  8th  ed.  pp.  602-605).  Whilst  at  a  board  meeting  he 
is  bound  to  do  his  very  best  for  the  company,  and  to  sink  his 
private  advantage  in  bis  duty.  The  same  obligation  would 
attach  to  him  when  any  business  was  brought  before  him  ex- 
pressly as  a  director  of  the  company ;  but  an  ordinary  director 
appears  to  me  under  ordinary  circumstances  to  be  under  .no 
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obligations  to  offer  to  the  company  any  profitable  busineas  which 
comes  individually  under  his  notice^  more  particularly  where  the 
objects  of  the  company  are  so  wide-reaching  as  those  in  the 
present  case.  It  is  the  duty  of  the  permanent  oflScials  to  pro- 
cure business ;  the  director  sits  as  one  of  a  board  in  a  consultative 
capacity.  Where,  however,  the  director  is  manager  of  the  com- 
pany or  under  any  express  obligation  to  devote  the  whole  of  his 
time  to  its  affairs,  or  where  he  is  charged  by  express  resoluticHi 
or  the  customary  conduct  of  affairs  with  the  duty  of  obtaininj; 
business  for  the  company,  then  it  appears  to  me  that  his  fiduciary 
position  is  such  that  he  cannot  take  for  himself,  without  express 
sanction,  business  which  comes  within  the  company's  operations. 
Now  up  to  some  time  in  March,  1904,  it  is,  I  think,  clear  that 
quite  apart  from  the  express  terms  of  the  agreement  of  22nd  . 
May,  1902,  the  defendant  and  Gordon  Beves  occupied  this  posi- 
tion with  reference  to  the  plaintiff  company ;  because  though 
there  was  apparently  no  express  resolution  of  the  board  or 
agreement  with  the  company  appointing  them  managing  direc- 
tors,, they  acted  as  such,  they  considered  themselves  as  such,  as 
such  they  had  office  accommodation  in  the  company's  premises. 
If  their  position  had  remained  unaltered,  the  defendant  would 
in  my  judgment  have  been  under  the  duty  of  offering  to  the 
company  the  interest  which  he  purchased  from  Williams,  and 
therefore  liable  in  this  action  to  account 

But  on  22nd  March,  1904,  the  board  appointed  Turner  as 
managing  director,  prohibiting  interference  with  him  by  in- 
dividual directors,  and  resolved  that  only  the  new  managing 
director  should  have  office  accommodation  in  the  company's 
premises.  This  action  practically  destroyed  the  position  of 
Beves  and  defendant  as  managing  directors,  and  apart  from  the 
effect  of  the  agreement  of  the  22nd  May  remitted  them  to  the 
duties  and  liabilities  of  ordinary  directors. 

Now  the  agreement  of  the  22nd  May  was  made  prior  to  the 
formation  of  the  company,  and  was  never  expressly  adopted 
either  by  the  shareholders  or  by  resolution  of  the  directors. 
The  English  courts  have  frequently  decided  that  a  contract 
made  prior  to  the  formation  of  a  company,  and  purporting  to  be 
on  its  behalf ,  cannot  be  lutitied  or  adopted,  but  requires  to  be 
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entered  into  afresh  to  bind  the  company ;  see  Kdner  v.  Baxter 
(L.R.  2  C.P.  174).  This  decision  has  been  followed  by  the 
Privy  Council  in  an  appeal  from  Natal,  where  Roman-Dateh  law 
prevails  {Natal  Land  and  Colonidaiion  Co.,  Ltd.,  v.  Patdine 
Colliery  and  Development  SyndioaU,  [1904]  A.C.  120),  and 
though  none  of  the  Roman-Dutch  authorities  were  dted  and  no 
reference  was  made  to  the  case  of  Tradeemen^a  Benefit  Society  v« 
du  Preez  (6  S.C.  269),  which  has  been  regarded  as  good  law 
throughout  South  Africa,  I  should  not  be  justified  in  disregard- 
ing or  attempting  to  distinguish  that  decision.  If,  therefore, 
the  sanction  of  the  shareholders  were  required  to  any  contract 
on  the  lines  of  that  of  22nd  May,  none  has  been  given.  The 
parties  to  it  were,  it  is  true,  appointed  permanent  directors  with 
a  share  of  the  profits  for  remuneration  as  contemplated  in  that 
contract ;  but  the  articles  contain  no  reference  to  the  ol>ligations 
on  Beves  and  defendant  to  devote  their  whole  time  to  the  com- 
pany or  of  all  the  parties  to  provide  the  required  capital. 

The  agreement,  moreover,  does  not  purport  to  be  made  by 
any  one  on  behalf  of  the  company.  It  seems  to  me  therefore 
impossible  to  sustain  the.  contention  that  the  company  is  entitled 
to  treat  the  agreement  of  22nd  May  as  creating  an  express  and 
formal  contract  between  itself  and  the  defendant  The  board  of 
directors  could  have  made  it  a  term  of  defendant's  appointment 
as  managing  director  that  he  should  bind  himself  to  the  provi- 
sions of  sees.  6  and  7  of  the  agreement  of  22nd  May,  but 
nothing  of  the  kind  was  done.  £^d  a  contract  to  this  effect  arise 
from  the  c(mduct  of  the  parties?  Langermann  and  Beves 
certainly  up  to  the  date  when  the  quarrel  began  considered 
themselves  bound  by  that  agreement,  and  carried  on  their  duties 
upon  the  footing  that  it  was  in  force,  whilst  the  board  accepted 
the  position.  But  these  facts  do  not  constitute  to  my  mind  a 
contract  by  conduct  between  defendant  and  the  company.  Con- 
sidering the  origin  of  the  company  and  the  relationships  of  the 
directors,  it  appears  to  me  little  likely  that  any  idea  of  a  separate 
contract  with  the  company  ever  entered  the  minds  of  the  parties. 
They  knew  that  they  were  personally  bound  by  the  agreement, 
they  also  knew  that  the  board  had  full  knowledge  of  it,  but  they 
did  not  contemplate  any  breach,  and  all  parties  considered  the 
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personal  contract  sufficient.  The  appellants'  case  on  this  ground 
must  therefore  fail. 

The  second  question  raised  is  whether  a  director  who  secretly 
sells  some  of  his  own  property  to  his  company  is  bound  to  account 
for  the  profits  of  the  sale  if  he  held  no  fiduciary  position  to  the 
company  when  he  acquired  the  property.  If  the  profit  claimed 
be  the  difference  between  the  cost  of  the  property  and  the  price 
at  which  the  company  purchases  from  the  director,  that  seems  to 
me  a  claim  for  confiscation  and  not  for  compensation,  and  I  know 
of  no  authority  in  these  cajses  entitling  a  company  to  demand  a 
penalty  for  a  breach  of  duty.  This  aspect  of  the  case  appears 
with  greater  clearness  in  case  the  director  has  acquired  the  pro- 
perty by  will  or  gift.  If  the  profit  claimed  be  the  difference 
between  the  market  value  at  the  time  of  sale  to  the  company 
and  the  sale  price,  there  are  in  my  opinion  substantial  grounds 
in  equity  and  in  authority  to  support  such  a  claim  whether  it  be 
under  the  head  of  profit  or  of  damages,  but  the  weight  of  English 
decisions  is  perhaps  against  the  existence  of  any  other  remedy 
than  rescission  of  contract  (Erlanger  v.  New  SoirUyrero  PJtosphate 
Co.,  3  A.C.  1218 ;  In  re  Cape  Breton  Co.,  26  Ch.  Div.  221  and  29 
Ch.  Div.  •rOS ;  Burland  v.  Earle,  [1902]  A.C.  83, 101 ;  Lagunas 
Nitrate  Co.  v.  Lagunaa  Syndicate,  [1899]  2  Ch.  Div.  392 ;  In  re 
Lady  Forrest  0.  M.  Co.,  [1901]  1  Ch.  Div.  582;  Oluckstein  v. 
Barnes,  [1900]  A.C.  240;  Bentinck  v.  Fenn,  12  A.C.  652; 
Bowstead's  Agency,  2nd  ed.  art.  53).  In  the  present  instance,  of 
course,  the  company,  so  far  froijd  sustaining  any  damage  by  pur- 
chasing at  a  price  in  excess  of  the  market  value,  has  made  a  very 
handsome  profit  on  resale,  and  even  the  opinion  of  Lord  Justice 
BowEN,  who  was  in  a  minority  in  the  Cape  Breton  case,  would 
not  support  the  plaintiffs'  contention  on  this  point. 

The  third  branch  of  the  appellants'  case  relates  to  the  defend- 
ant's position  with  regard  to  Williams,  from  whom  he  purchased. 
The  learned  judge  in  the  court  below  came  to  the  conclusion  that 
as  Williams  had  no  authority  to  buy  the  claims,  and  had  disclosed 
the  information  in  his  possession,  he  held  towards  the  company 
at  the  time  Carper  acquired  the  claims  no  such  fiduciary  relation 
as  incapacitated  him  from  dealing  freely  with  them,  and  that 
the  defendant  was  therefore  as  much  entitled  to  buy   from 
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Williams  as  from  any  other  person  not  connected  with  the  com- 
pany.    Withthis  conclusion  I  regret  that  I  am  unable  upon'the 
facts  recorded  to  fully  concur,  and  as  important  questions  with 
reference  to  the  duties  of  officials  towards  companies  are  involved 
I  propose  to  examine  the  facts  in  some  detail.     Williams  was  the 
appellants'  consulting  engineer,  in  their  exclusive  employ,  but  the 
evidence  does  not  disclose  the  exact  nature  of  his  duties.     He 
had  to  report  on  mining  propositions  when  directed  so  to  do  by 
the  company,  and  he  was  apparently  at  this  time  employed  in 
the  very  district  in  which  the  claims  were  situated.    The  minutes 
of  the  meetings  and  his  own  conduct  show  that  he  occupied  a 
position  of  considerable  trust  and  confidence.    It  is  true  that  he 
offered  these  claims  to  the  chairman  of  the  company,   who 
declined  to  purchase  them  upon  the  facts  then  known ;  but  he 
was  at  the  same  time  told  to  find  out  all  he  could  about  them. 
In  my  judgment  the  evidence  shows  that  he  did  acquire  some 
further  information  of  importance  which,  though  hearsay,  and 
probably  not  as  full  as  Max  Langermann  would  have  required 
before  actually  purchasing,  he  did  not  communicate  to  the  com- 
pany; but  this  circumstance,  as  to  which  the  court  below  took  a 
different  view,  does  not  to  my  mind  alter  the  real  position. 
There  is  nothing  on  record*  to  show  that  Williams  was  under  any 
express  agreement  disabling  him  from  acquiring  claims  of  this 
nature  without  the  sanction  of  the  company,  but  the  evidence 
tends  strongly  to  the  view  that  at  any  rate  with  respect  to  these 
claims  it  was  his  duty  to  give  the  company  the  benefit  of  his 
knowledge,  and  the  conversation  with  Max  Langermann  appears 
in  my  judgment  to  go  far  towards  imposing  an  express  duty 
npon  him  to  acquire  and  impart  to  the  company  information 
about  this  property.     I  do  not  see  how  in  either  case  his  em- 
ployers could  rely  confidently  on  that  duty  being  performed 
impartially  and  zealously  if  a  mere  disclosure  of  his  knowledge 
left  him  free  to  buy.    The  greater  the  value  of  the  claims,  the 
greater  in  such  a  case  would  be  the  bias  and  the  temptation  not 
to  make  a  full  and  complete  disclosure  or  to  frame  his  report  in 
unattractive  terms.    To  allow  an  agent  employed  for  the  pur- 
poses of  inspection  or  report  or  advice  to  acquire  property  in 
respect  of  which  his  services  have  been  engaged  without  the 
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sanction  of  his  prineipal,  even  when  the  Utter  has  declined  to 
purchase,  seems  to  me  a  clear  infringement  of  the  rules  for- 
bidding an  agent  to  make  for  his  own  benefit  a  secret  profit  oat 
of  his  agency.  The  agent  may  aver,  truthfully  perhaps,  that  he 
has  disclosed  all  the  information  within  his  possession  fully, 
freely,  and  sincerely ;  it  is  a  statement  which  it  is  very  difficult 
to  test,  and  which  in  many  cases  there  will  be  the  very  strongest 
inducement  to  make  without  real  foundation.  The  wide  extent 
of  the  temptation  offered  to  agents  in  such  a  position  in  this 
country,  if  the  general  rule  is  departed  from,  becomes  evident  if 
we  consider  the  position  of  those  consulting  and  mining  engineers, 
geological  experts,  prospectors,  directors,  company  officials  and 
mining  servants  generally  who  are  under  an  obligation  to  give 
information  or  advice  to  their  employers.  Williams's  relationship 
to  the  company,  if  of  the  nature  suggested,  has  not  perhaps  an 
exact  parallel  in  the  decided  cases ;  but  it  seems  to  me  clearly  to 
fall  within  the  general  rules  of  agency  which  this  Court  has  dis- 
cussed in  the  Travsvaal  Cold  Storage  Co,,  Ltd.,  v.  Palmer  ([1904] 
T.S.  4)  and  Goldberg  v.  Trimble  and  Bennett  ([1905]  T.S.  255), 
and  to  resemble  closely  the  English  cases  in  which  the  position  of 
a  solicitor  or  confidential  adviser  has  been  considered  (Carter  v. 
Palmer,  8  01.  &  F.  657 ;  Luddy'a  Trustee  v.  Peard,  83  Oh.  Div. 
500;  Ex  parte  Lacy,  6  Ves.  625;  Ex  parte  James,  8  Ves.  337; 
Ex  parte  Bennett,  10  Ves.  380 ;  Bowstead's  Agency,  2nd  ed,  art 
48  ;  York  BvMdings'  Governor  v.  Mackenzie,  3  Paton,  378 ; 
McPlver9(m  v.  Watt,  3  A.C.  254). 

What  then  is  the  effect  upon  the  defendant's  position  if  it  be 
held  that  Williams  stood  in  a  fiduciary  relation  to  the  company 
in  respect  of  these  claims,  and  that  the  plaintiffs  could  have 
claimed  the  benefit  of  his  purchase.  If  the  defendant  had  been 
unconnected  with  the  company,  and  had  purchased  in  good  faith 
in  ignorance  of  Williams's  relationship  to  the  company,  the  trans- 
action could  not  have  been  challenged  by  the  plaintiffs  But  he 
knew  that  Williams  was  the  company's  consulting  engineer  in 
matters  of  this  kind,  and  the  request  to  keep  the  matter  secret, 
whether  made  by  him  to  Williams  or  Williams  to  him,  on  the 
ground  that  their  positions  might  be  affected,  shows  that  he 
must  have  believed  or  that  Williams  believed  the  company's 
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interertft  to  be  involved.  He  was  apparently  present  at  a  meeting 
of  directors  at  which  the  company's  prospecting  at  Elerksdorp 
and  Williams'  employment  in  that  district  were  mentioned, 
though  he  does  not  admit  any  knowledge  of  this  circumstance ; 
see  Ashurst  v.  Mason  (LK  20  Eq.  226),  distinguishing  Land 
Credit  Co.  of  Ireland  v.  Fennay  (L.R.  5  Ch.  763). 

The  defendant  states  that  he  asked  Williams  if  he  had  offered 
the  claims  to  the  company,  and  that  Williams^  replied  that  he 
had  done  so  and  that  the  chairman  had  refused  them  because 
their  company  was  short  of  money  and  did  not  want  any  further 
claims.    Williams  states  that  he  dpes  not  remember  telling  the 
defendant  that  he  had  offered  the  claims  to  Max  Langermann ; 
if  he  had  done  so  it  seems  curious  he  should  not  also  have  stated 
that  he  was  commissioned  to  find  further  information,  and  that 
the  injunction  to  secrecy  should  have  been  imposed.     If  the 
defendant  knew  exactly  what  had  taken  place  between  Williams 
and  Max  Langermann  he  would  be  liable  to  account  in  the  same 
way  as  Williams,  but  in  the  absence  of  any  specific  finding  on 
this  point  in  the  court  below,  and  in  face  of  the  discrepancy  be- 
tween the  evidence  of  Williams  and  defendant,  I  prefer  to 
consider  the  latter's  position  in  the  face  of  his  own  evidence.    A 
Rervant  of  the  company  offers  him  a  mining  proposition  which  lie 
states  that  the  chairman  of  the  company  has  refused,  whereas,  in 
fact,  though  the  chairman  had  declined  it,  he  apparently  at  the 
same  time  charged  the  servant  to  make  further  inquiries ;  the 
servant  asks  him  to  keep  the  deal  secret.     What  was  the  de- 
fendant's duty  as  e  director  of  the  company  ?    Surely  in  a  case 
of  this  kind,  wher^    he  servant  is  directly  interested  and  where 
the  secrecy  desired  must  create  some  suspicion  that  the  transac- 
tion  i^  op^i^  to  challenge,  it  was  the  duty  6f  the  defendant  to  at 
Q^     l>ring  the  matter  before  the  board,  and  to  satisfy  himself 
th^t  the  servant  was  entitled  to  sell,  instead  of  purchasing  and 
^^,)ding  himself  to  secrecy.     Where  a  servant  deals  with  a 
director  individually  in  a  matter  within  the  scope  of  the  com- 
pany's operations,  it  would  appear  to  me  not  only  very  dangerous, 
bat  also  contrary  to  principle,  to  allow  the  director  to  divest  him- 
self of  all  responsibility  to  the  company  because  he  is  not  sitting 
at  &  board  meeting  or  because  the  servant  alleges  the  transaction 
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to  be  correct.  In  such  a  case  the  director  is  in  no  better  position 
than  the  servant,  and  is  liable  to  account  to  the  company  in  the 
same  way.  The  position  suggested  Hk)  my  mind  by  the  evidence 
has  perhaps  not  been  dealt  with  in  this  exact  shape  before ;  but  if 
these  circumstances  come,  as  in  my  opinion  they  do,  within  the 
general  rules  which  compel  an  agent  to  account  to  his  principal 
for  secret  profits,  and  exhibit  the  exact  mischief  which  these 
rules  are  framed  to  repress,  then  the  novelty  of  the  facts  is  no 
reason  for  failing  to  apply  the  principle  of  the  law. 

One  of  the  chief  difficulties  which  has  confronted  me  with 
reference  to  the  last  question  is  the  manner  in  which  the  case 
has  been  presented  to  the  Court  upon  the  pleadings  and  at  the 
trial.  The  declaration,  which  has  not  been  amended,  alleges  a 
purchase  only  from  Carper  ;  the  actual  seller  was  Williams,  and 
this  was  revealed  to  the  company  by  defendant's  letter  of  19th 
January,  1905.  It  is  true  that  the  trial  proceeded  without  objec- 
tion on  the  footing  of  a  purcliase  from  Williams,  that  Williams's 
position  was  considered*  by  the  judge  in  the  court  below,  and 
that  a  cursory  reference  was  made  to  Williams's  disability  to 
purchase  before  us  on  appeal.  But  there  is  no  averment  in 
the  declaration  that  Williams  was  in  a  fiduciary  position  when 
he  purchased,  and  that  the  defendant  was  thereby  affected ; 
there  is  no  evidence  as  to  Williams's  exact  duties,  the  conver- 
sation between  him  and  Max  Langermann  is  only  scantily 
referred  to,  and  generally  the  circumstances  showing  that 
Williams  was  in  a  position  of  trust  as  to  these  claims  are  men- 
tioned only  incidentally,  though  they  do  suggest  to  my  mind 
that  such  was  his  relationship  to  the  company.  Moreover,  the 
company  emphatically  approved  of  the  conduct  of  Williams,  &s 
well  as  of  Turner,  whose  acts  are  very  similar,  and  this  seems  to 
negative  the  idea  that  the  action  was  in  any  way  intended  to  be 
based  on  a  challenge  of  that  conduct.  I  have  therefore  come  to 
the  conclusion,  with  some  hesitation  and  without  close  considera- 
tion of  the  question  whether  the  company  could  approve  of 
Williams's  action  and  yet  challenge  that  of  the  defendant  in  pur- 
chasing from  him,  that  the  company  is  not  entitled  to  succeed 
upon  the  third  contention  which  they  have  raised.  To  grant 
this  particular  relief  would  be  to  decide  against  the  defendant 
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upon  a  vital  issue  which  he  has  not  been  properly  called  on  to 
meet     The  appeal  must  therefore  be  dismissed  with  costs. 

Bristowe.  J. :  A  company— as  pointed  out  by  Knight  Bruce, 
V.C.,  in  Benson  v.  Heatham  (1  Y  &  Coll.  C.C.  326),  and  by  Lord 
Hatherley  in  Imperial  Mei*cantile  Credit  Association-  v. 
CoUmfuin  (LR.  6  Ch,  558) — has  a  right  to  the  voice  and  advice 
of  every  one  of  its  directors  in  giving  his  opinion  on  matters 
which  are  brought  before  the  board  for  consideration.  If  a 
director  contracts  with  a  company  in  the  ordinary  way  through 
the  board  of  directors  as  its  agents,  whether  for  the  sale  of  his 
own  property  to  the  company  or  for  the  purchase  of  the  company's 
property  for  himself  or  for  any  other  purpose,  he  places  himself 
in  a  position  in  which  his  interest  and  duty  conflict.  If  on  the 
one  hand  he  is  present  at  the  board  meeting  at  which  the  matter 
is  considered  he  cannot  give  independent  advice,  for  his  dut}"^  to 
I  the  company  pulls  him  in  one  direction  and  his  self-interest  in 

another ;  and  if  on  the  other  hand  he  absents  himself  from  the 
meeting,  or  being  present  takes  no  part  in  the  proceedings,  he 
I  deprives  the  company  of  the  benefit  of  services  for  which  they 

!  have  paid  and  to  which  they  are  entitled.     It  may  very  well  be 

I  that  the  company  itself  may  waive  or  dispense  with  its  right  in 

I  this  respect,  as,  for  instance,  if  the  contract  instead  of  being 

entered  into  by  the  board  on  behalf  of  the  company  were  sanc- 
tioned, with  full  knowledge,  by  the  company  itself  in  general 
meeting.  And  in  the  same  way  the  articles  of  association  may 
authorise  the  board  to  contract  with  one  of  their  own  body ;  see 
I  Imperial  Mercantile  Credit  Association  v.  Coleman  {supra)  and 

'  Costa  Rica  Railway  Co,,  Ltd,,  v.  Forwood  ([1901]  1  Ch.  Div.  746). 

In  point  of  fact  this  is  frequently  done,  either  absolutely  or  as 
regards  contracts  with  companies  or  firms  of  which  the  director 
I  is  a  member,  but  usually  with  the  qualification  that  he  must  dis- 

close his  interest  and  must  not  vote  in  respect  of  any  contract  in 
which  he  is  personally  interested.     And  if  there  is  such  a  qualifi- 
I  cation  the  terms  of  it  must  be  very  strictly  complied  with ;  see 

j  Imperial  Mercantile  Credit  Association  v.  Coleman  (L.R.  6  H.L. 

189);  Dunne  v.  English  (LR.  18  Eq.  524). 

It  has  been  frequently  decided,  and  it  cannot,  I  think,  be  dis- 
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puted,  that  it  a  director  sells  to  or  purchases  from  the  board  of 
which  he  is  a  member,  without  beiqg  authorised  by  the  articles 
to  do  so  or  without  having  complied  with  the  requirements  of 
the  articles  as  to  disclosure  or  otherwise,  the  company  has  the 
option  either  to  affirm  or  disaffirm  the  contract    The  law  was 
laid  down  long  ago  in  the  case  of  the  A  berdeen  Railway  Co.  v. 
BlaJde  (1  Maccf.  H.L.  461),  and  is  very  accurately  stated  in  the 
headnote  to  that  case  as  follows:  "It  is  a  rule  of  unirersal 
application  that  no  trustee  shall  be  allowed  to  enter  into  engage- 
ments in  which  he  has  or  can  have  a  personal  interest  conflicting 
or  which  may  possibly  conflict  with  the  interest  of  those  whom 
he  is  bound  by  fiduciary  duty  to  protect.     So  strictly  is  this 
principle  adhered  to  that  no  question  is  allowed  to  be  raised  as 
to  the  fairness  or  unfairness  of  the  transaction;  for  it  is  enough 
that  the  parties  interested  object    It  may  be  that  the  terms  on 
which  a  trustee  has  attempted  to  deal  in  the  trust  estate  are  as 
good  as  could  have  been  obtained  from  any  other  quarter.    They 
may  even  be  better.    Bift  so  inflexible  is  the  rule  that  no  inquiry 
into  that  matter  is  permitted."    That  the  defendant  in  the  pre- 
sent case  was  in  this  position  I  find  it  impossible  to  doubt    He 
did  through  Carper  offer  property  in  which  he  was  interested  to 
the  company  of  which  he  was  a  director  ;  and  although  the 
articles  (art  74)  empower  the  board  to  enter  into  contracts  with 
a  director,  it  is  only  on  the  terms  that  the  director's  interest  is 
disclosed  at  the  meeting  at  which  the  contract  is  determined  on 
or  the  next  following  meeting.    The  defendant  did  not  make  tiie 
required  disclosure.     He  did  not  in  fact  make  any  disclosure  at 
all  until  the  facts  had  I)een  communicated  to  the  directors  from 
other  sources.    He  says  that  he  did  not  know  that  the  contract- 
of  the  30th  July,  1904,  had  been  entered  into;  but  he  clearly 
knew  that  it  was  being  negotiated,  and  he  certainly  knew  that 
it  had  been  concluded  when  he  attended  the  board  meeting  of 
the  21st  October,  which  was  the  next  meeting  after  it  had  been 
approved.    It  seems  to  me,  therefore,  that  if  rescission  had  been 
possible,  and  the  plaintiff  company  had  sought  rescission,  there 
would  have  been  no  answer  to  their  claim; 

But  this  is  not  the  relief  which  they  ask.    They  wish  to  re- 
tain the  contract  and  recover  from  the  defendant  the  profit 
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which  he  made  on  the  resale  to  them.  Now  it  is  a  well-settled 
rule,  and,  I  take  it,  as  good  law  in  this  country  as  in  Elnglandi 
that  if  an  agent  or  any  person  in  a  fiduciary  position  makes  a 
secret  profit  he  is  held  to  have  obtained  it  for  the  benefit  of  his 
principal,  and  is  accountable  to  his  principal  for  it.  He  could 
not  have  obtained  the  profit  for  his  own  use  except  by  a  breach 
of  duty,  and  faithlessness  to  his  employer  is  a  plea  which  it  does 
not  lie  in  his  mouth  to  set  up.  The  law,  by  its  generous  assump- 
tion of.  universal  honesty,  compels  him  to  render  to  his  employer 
whatever  benefit  he  has  obtained  out  of  his  employment  beyond 
Uiat  which  he  stipulated  for.  This  principle  has  been  asserted 
by  numerous  judges.  One  of  the  latest  statements  of  it  is  to  be 
found  in  the  judgment  of  Stirling,  LJ.,  in  Cwta  Rica  Co.,  Ltd., 
V.  Farwood,  where  he  says  ([1901]  1  Ch.  Div.  p.  766):  "If  a 
person,  while  holding  a  fiduciary  position  and  acting  in  that 
capacity,  makes  a  profit  without  fully  disclosing  his  interest  to 
those  persons  towards  whom  he  stands  in  such  a  position,  he 
must  account  to  them  for  that  profit."  In  order  to  come  within 
this  principle  the  profit  must  have  been  earned  by  the  person 
sought  to  be  made  liable  while  engaged  in  the  service  of  his 
employer.  In  the  case  of  a  sale  of  property  two  factors  contribute 
to  the  earning  of  a  profit — first,  the  price  at  which  the  pro- 
perty was  bought,  and,  secondly,  the  price  at  which  it  was  sold. 
If  the  person  sought  to  be  made  liable  was  acting  in  a  fiduciary 
capacity  when  he  sold,  but  not  when  he  bought,  then  the  profit 
was  not  made  in  a  fiduciary  capacity.  He  may  have  bought  it 
at  a  low  price,  or  the  appreciation  of  value  may  have  taken  place 
long  before.  It  is  in  fact  simply  the  case  of  a  sale  of  the 
fiduciary's  own  property.  It  may  (as  I  have  already  said)  give 
the  purchaser  a  right  of  a  rescission,  but  it  cannot  entitle  him  to 
get  the  property  at  a  less  price  than  that  which  he  agreed  to  pay. 
The  Cape  Breton  Company  case  (29  Ch.  Div.  795)  and  BuHand 
V.  Earle  ([1902]  A.C.  83),  which  lay  down  this  principle,  have 
been  referred  to  at  length  by  the  learned  judge  in  the  court 
below,  and  I  need  not  deal  with  them  again.  I  will  only  say 
that  the  same  principle  is  further  illustrated  by  the  cases  of  Re 
Ambrose  Lake^Tin  and  Copper  Mining  Co.  (14  Ch.  Div.  390), 
ErUinger  v.  New  Sombrero  PlioepJuite  Co.  (3  App.  Cas.  1218,  at 
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p.  1236),  and  Re  Lady  Forrest  (Murchixon)  Gold  Mine,  Ltd, 
([1901]  1  Ch.  582). 

The  question,  therefore,  is  whether  the  defendant  was  acting 
as  agent  for  the  plaintiff  company  when  he  bought  the  share  of 
the  claims  in  question  froTn  Williamfi.  The  defendant  did  at 
that  time  occupy  the  position  of  director,  and  therefore  the  case 
differs  from  the  Cape  ]3reton  case  and  most  of  the  other  cases  to 
which  I  have  referred  in  this,  that  the  defendant  might  have 
purchased  in  his  fiduciary  capacity,  whereas  in  those  cases  the 
fiduciary  relationship  did  not  exist  when  the  purchase  was  made. 
But  the  question  is  not  whether  he  might  have  been  so  acting, 
but  whether  he  did  in  fact  so  act.  In  Burlavd  v.  Earle,  where 
the  vendor  to  the  company  was  a  director  both  when  he  pur- 
chased the  property  and  when  he  resold  it,  Lord  Davey  says : 
"  There  is  no  evidence  whatever  of  any  commission  or  mandate 
to  Burland  to  purchase  on  behalf  of  the  company,  or  that  he  was 
in  any  sense  a  trustee  for  the  company  of  the  purchased  property. 
It  may  be  that  he  had  an  intention  in  his  own  mind  to  resell  it  to 
the  company ;  but  it  was  an  intention  which  he  was  at  liberty  to 
carry  out  or  abandon  at  his  own  will."  In  the  present  case  the 
defendant  was  not  acting  under  any  express  mandate  from  the 
company  when  he  made  his  purchase.  Nor  are  the  circumstances 
such  as  to  estop  him  from  denying  that  he  purchased  for  the- 
company,  as  was  the  case  in  Bennon  v.  HeatJtom  (1  Y.  &  Coll. 
C.C.  326)  and  Tyrrell  v.  Bank  of  London  (81  L.J.,  Ch.  369).  In 
fact  both  those  cases  seem  to  me  to  differ  from  the  present  in  two 
very  important  particulars — first,  that  in  each  of  them  the  de- 
fendant purchased  the  property  with  the  deliberate  intention  of 
making  a  secret  profit  by  reselling  it,  and,  secondly,  that  in  each 
of  them  the  defendant  was  acting  in  a  fiduciary  capacity  when 
he  proposed  the  purchase  of  the  property  to  his  principal.  The 
evidence  in  the  present  case  does  not  show  that  the  defendant 
bought  with  the  design  of  committing  a  fraud  on  the  company, 
and  he  was  acting  under  no  mandate  when,  through  Carper,  he 
ofiered  the  company  the  property.  His  only  sin  against  the  com  - 
pany  was,  as  it  seems  to  me,  that  he  placed  himself  in  a  position 
in  which  he  could  not  give  them  the  benefit  of  his  unbiassed  ser- 
vices in  considering  the  question  whether  the  business  should  be 
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entertained.  The  effect  of  this  I  have  already  considered.  It  is 
snggested  that  in  some  way  or  other  the  agreement  of  the  22nd 
May,  1902,  made  it  part  of  the  defendant's  duty  not  to  speculate 
on  his  own  account,  but  to  "  submit  all  offers  to  deal  in  land 
options  or  mining  rights  to  the  company."  But  clause  7  of  Uie 
agreement  which  contains  this  stipulation  was  not  incorporated 
in  the  articles  of  association,  and  remains,  therefore,  a  simple 
conti-act  between  Max  Langemiann,  Gordon  Beves  and  the  de- 
fendant. It  seems  to  me  that  for  three  reasons  it  cannot  confer 
any  right  of  action  on  the  company.  First,  the  company  was 
not  in  existence  when  the  agreement  was  entered  into,  and  could 
not  therefore  have  ratified  it  even  if  any  of  the  parties  to  it  had 
been  purporting  to  act  as  agents  for  the  company;  sec  Natal 
Ixind,  cfec,  Co.  v.  Paulhie  Colliery  Syrulicate  ([1904]  A.C.  120), 
which,  having  been  an  appeal  from  the  Supreme  Court  of  Natal, 
seems  to  me  to  make  the  principle  of  Kelner  v.  Baxter  (LR  2 
C.P.  174)  and  the  cases  which  have  followed  that  decision  part 
of  the  law  of  South  Africa.  Secondly,  none  of  the  parties  to  the 
agreement  were  purporting  to  act  as  agent  for  anybody,  and 
therefore  there  was  nothing  for  the  company  or  anybody  else  to 
ratify ;  see  KeigJdey,  Maxsted  &  Co.  v.  Ihirant  ([1901]  A.C.  240). 
Thirdly,  if  there  was  any  contract  which  the  company  could 
ratify,  it  never  ratified  it  For  these  reasons  I  am  of  opinion 
that  the  conclusion  at  which  the  learned  judge  in  the  court  below 
arrived  was  perfectly  correct. 

Appellants'  Attorneys :  Bell  ijc  Tailored ;  Respondent  s  Attor- 
neys :  Hutchineori,  Soruf  &  Ruttsell. 
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1905.    August  17,  80.    CuRLGWiu,  J. 

Ai*hitratwti. — Award. — RuU  of  court. — Ordinance  S4  rf  1904,  aec  22. 
— Pari  of  arbiiraUn'u  finding  mtmth  rule  ^eowrL 


An  award  nuMle  under  a  reference  by  consent  of  parties  out  oi  court 
can  be  made  a  rule  of  court  in  tenns  of  sec.  22  of  Ordinance  24  of 
1904. 

A  deed  of  partnersliip  provided  that  any  dispute  between  tbe  parties  in 
i^gard  to  any  matter  relating  to  the  partnership  should  be  referred 
to  an  arbitrator  named  theieia ;  no  special  powers  /#ere  given  to 
the  arbitrator.  Differences  having  arisen^  three  points  were  sub- 
mitted to  the  arbitrator :  had  the  applicant  rightly  excluded  the 
respondent  from  the  partnership ;  if  so^  was  the  latter  entitled  to 
any  moneys  out  of  the  estate;  and  what  was  the  true  position 
of  the  partnership  accounts.  The  arbitrator  found  in  fiivour  of 
the  applicant  on  the  first  point ;  on  the  second  and  third  he  made 
no  definite  awards,  but  after  stating  how  certain  efiect«  should  be 
disposed  of  and  how  the  profits  aikl  losses  should  be  shared,  he 
appointed  liquidators  to  draw  up  a  true  statement  of  the  affairs 
of  the  partnership.  JfM^  that  the  arbitrator's  directions  on  the 
second  and  third  points,  being  miira  vjtm,  must  be  set  aside,  but 
that  the  finding  on  the  ^rst  question,  being  separable  from  the 
rest  of  the  award,  should  be  made  a  rtde  of  court 

Application  to  have  ah  arbitrator's  award  made  a  rule  of 
court.    Tlie  facts  appear  from  the  judgment 

lie  Wet,  for  the  applicant,  moved. 

Oi^orownki,  for  the  respondent,  contra. 

Cur.  adv,  vult. 

Postea  (Aujfust  30)  :— 

CuRLEWLs,  J. :  Applicant  and  respondent  had  together  with 
a  certain  Kaat8  entered  into  partnership  as  builders  and  con- 
tractors. Sec.  11  of  the  deed  of  partnership  provided  that  appli- 
cant should  have  the  right  under  certain  circumstances  to 
exclude  one  or  both  of  the  other  partnem  from  the  benefits  of 
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this  agreement,  and  eject  them  from  completing  any  contract 
they  might  be  engaged  npon.  Sec.  16  of  the  deed  provided  that, 
if  at  any  time  during  the  snbciistenoe  of  the  partnership  or  there- 
after any  difference  or  dispute  shall  arise  between  the  partners 
or  any  of  them  in  regard  to  any  matter  or  thing  i*elating  to  the 
partnendiip,  such  difference  or  dispute  shall  be  referred  to 
Antoine  Savelkoul,  who  is  thereby  appointed  special  arbitrator, 
and  whose  decision  shall  be  final.  On  the  19th  July,  1905, 
applicant's  attorneys  wrote  to  the  i%spondent  that,  whereas 
applicant  had  given  respondent  notice  that  he  excluded  him 
from  the  benefits  of  the  deed  of  partnership,  and  ejected  him 
from  completing  all  contracts  on  hand,  they  had  on  behalf  of 
applicant  requested  Mr.  A.  Savelkoul  to  act  as  arbitrator  under 
the  provisions  of  the  aforesaid  deed,  and  intended  submitting 
the  following  points  to  the  arbitrator,  viz. : — 

'*  (1)  Whether  Mr.  Maladry  had  under  the  circumstances  the 
right  to  exclude  you  from  the  partnership  and  to  eject 
you  from,  completing  all  or  any  contracts  on  hand. 
"  (2)  If  so,  whether  you  are  entitled  to  any  moneys  out  of 

the  partnership  estate. 
"  (3)  To  arrive  at  a  true  statement  of  the  partnership." 
Thereafter  the  applicant  and  respondent  appeared  before  the 
arbitrator,  who  on  the  5th  August  gave  his  award.  The  arbi- 
trator decided  on  the  first  point  submitted  to  him  in  favour  of 
the  applicant,  viz.,  that  applicant  had  the  right  to  eject  respond- 
ent from  the  partnership  and  from  completing  the  contracts  in 
hand,  and  gave  judgment  to  that  effect  in  favour  of  applicant 
with  the  costs  of  the  arbitration.  No  definite  award  is  made  on 
points  2  and  3,  but  the  arbitrator,  after  stating  how  certain 
effects  of  the  partnership  had  to  be  disposed  of  and  how  the 
profits  and  losses  had  to  be  shared,  proceeded  to  appoint  Messrs. 
Milne  &  Orr  as  liquidators  of  the  late  partnership  business  and 
to  draw  up  a  true  statement  of  losses  or  profits  suffered  or  made 
by  the  late  partnership. 

It  is  now  sought  to  have  this  award  made  a  rule  of  court. 
No  affidavit  was  filed  on  behalf  of  respondent,  but  on  the  day  of 
hearing  he  by  counsel  opposed  the  application  on  various  grounds. 
The  first  ground  was  that  the  deed  of  partnei-ship  contained  no 
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provision  that  the  award  of  the  arbitrator  Bhoold  be  made  a  mle 
of  court,  nor  did  the  Arbitration  Ordinance  of  1904  (Ordinance 
24)  provide  for  an  award,  made  under  a  reference  by  consent  out 
of  court,  being  made  an  order  t>f  court,  it  being  contended  that 
sec  24  of  the  Ordinance  applied  only  to  reference  under  order  of 
court 

The  provisions  of  that  Ordinance  are  classified  under  different 
headings.  The  sec&  8-18,  under  the  heading  "Beferenees  by 
Consent  out  of  Court,"  contain  no  provision  for  an  award  being 
made  a  rule  of  court,  nor  does  the  schedule  mentioned  in  sec.  4 
contain  any  such  provision.  Sec.  17  apparently  implies  some 
such  provision,  because  it  provides  that  an  award  which  has  been 
made  a  rule  of  court  may  be  enforced  in  the  same  way  as  a  judg- 
ment or  order  to  the  same  effect.  The  only  provision  for  making 
an  award  a  rule  of  court  is  contained  in  sec  22,  which  provides 
that  the  report  or  award  of  any  oflScer  of  the  court,  or  oflScial  or 
special  referee  or  arbitrator,  may  on  notice  to  the  other  party  be 
made  a  judgment  or  order  of  the  court 

It  was  contended  on  behalf  of  the  respondent  that,  inasmuch 
as  this  provision  falls  under  the  heading  "  References  under  Order 
of  Court,"  it  cannot  be  held  to  apply  to  a  reference  by  consent 
out  of  court,  and  was  therefore  not  applicable  in  the  present 
case. 

Our  Arbitration  Ordinance  has  been  taken  from  the  English 
Arbitration  Act  of  1889  (52  &  53  Vict  c.  49).  Sec  3  of  that 
law  (corresponding  to  sec  1  of  our  Ordinance)  iNX>vides  that  a 
submission  shall  have  the  same  effect  in  all  respects  as  if  it  had 
been  made  an  order  of  court ;  and  under  sec  12  an  award  on 
a  submission  may,  by  leave  of  the  court,  be  enforced  in  the  same 
manner  as  a  judgment  or  order  to  the  same  effect  The  English 
practice  is  therefore  not  to  make  the  award  an  order  of  courts 
but  the  award  can,  by  leave,  be  enforced  as  a  judgment  Sec  17 
in  our  law  has  been  substituted  for  sec  12  of  the  English  Act, 
and  provides  that  an  award  which  has  been  made  a  rule  of  court 
may  be  enforced  in  the  same  manner  as  a  judgment  or  order  to 
the  same  effect 

As  regards  a  report  or  an  award  made  on  a  reference  for 
trial  under  order  of  court,  under  sec  14  of  the  English  Act 
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(eorreBpondmg  to  sec.  21  of  our  Ordinance)  the  referee  or  arbi- 
trator has,  under  the  English  rules  of  court  and  subject  to  the 
order  of  court  or  judge  ordering  the  reference,  the  same  powers 
to  direct  judgment  to  be  entered  as  a  judge.  Under  sec  22  of 
our  Ordinance  such  an  award  may  be  made  a  judgment  or  order 
of  court,  on  which  execution  could  then  issue.  But  is  the  provi- 
sion of  sec  22  to  be  limited  to  awards  under  a  reference  under 
order  of  court  merely  because  this  section  is  for  purposes  of 
arrangement  placed  under  the  heading  "  References  under  Order 
of  Court"?  I  think  not  The  words  of  the  section  are  Vride 
enough  to  include  an  award  under  a  reference  by  consent  out  of 
court,  and  if  the  section  had  been  classified  with  the  other  sec- 
tions under  the  heading  "General,"  there  could  be  no  doubt  that 
it  would  include  such  an  award.  If  we  compare  the  wording  of 
sec  22  with  that  of  the  various  snb-sections  of  sec  21,  it  would 
appear  that  the  words  **  officer  of  the  court  or  official  or  special 
referee  or  arbitrator  "  are  not  restricted  to  such  as  are  appointed 
under  order  of  court,  m  is  the  case  where  those  words  are  used  in 
the  sub-sections  of  sec.  21.  The  heading  or  arrangement  of  the 
sections  do  not  actually  form  part  of  the  law,  and  as  the  wording 
of  sec  22  is  wide  enough  to  include  an  award  under  a  reference 
by  consent  out  of  court,  it  should  not  be  limited  to  references 
under  order  of  court  merely  because  it  is  classified  under  that 
heading.  I  am  therefore  of  opinion  that  under  sec  22  the  appli- 
cant is  entitled  to  apply  to  hiave  the  award  in  question  made  a 
rule  of  court 

The  application  was  also  opposed  on  the  ground  that  the 
award  was  bad  for  want  of  finality,  inasmuch  as  the  arbitrator 
had  not  decided  points  2  and  3  submitted  to  him,  and  on  the 
ground  that  the  arbitrator  had  acted  uUra  vires  in  appointing 
Messrs.  Milne  &  Orr  as  liquidators,  and  in  allowing  applicant  to 
take  over  certain  assets  at  cost  price ;  and  it  was  contended  that 
on  these  grounds  the  whole  award  should  be  set  aside.  Counsel 
tor  the  applicant  did  not  seriously  contend  that  the  arbitrator 
had  the  power  to  appoint  liquidators,  but  requested  that,  if  it 
was  held  that  the  arbitrator  had  acted  ultra  irires,  that  part 
of  the  award  should  be  set  aside  and  the  matter  referred  to  the 
arbitrator  for  reconsideration  under  sec  15  of  the  Ordinance 
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There  can  be  little  doubt  that  the  arbitrator  acted  tUtra  vires  in 
appointing  liquidators ;  an  arbitrator  cannot  delegate  his  autho- 
rity, and  even  if  he  can  appoint  an  accountant  to  examine  matters 
of  account,  the  result  of  such  examination  should  be  reported  to 
him  and  incorporated  in  his  award.  The  matter  submitted  to 
the  arbitrator  under  2  and  3  was  matter  for  a  liquidator  rather 
than  for  an  arbitrator,  a  question  of  administration  rather  than 
for  quasi-judicial  consideration  and  decision.  Once  having  de- 
cided that  the  partnership  between  applicant  and  respondent 
had  been  rightly  dissolved,  all  that  remained  was  to  liquidate 
the  business  in  order  to  arrive  at  a  true  statement  of  the  partner- 
ship estate,  and  to  ascertain  whether  respondent  was  entitled  to 
any  moneys  out  of  the  partnership  estate.  It  was  not  a  mere 
matter  of  making  up  accounts  or  books,  because  there  are  assets 
to  be  realised.  The  effect  of  submitting  points  2  and  3  is  prac- 
tically to  require  the  arbitrator  to  do  liquidators'  work.  It  was 
not  suggested  that  the  parties  had  given  the  arbitrator  any 
further  power  than  that  contained  in  the  deed  of  partnership 
and  the  letter  of  notice  of  the  19th  July.  But  how  is  the  arbi- 
trator to  decide  points  2  and  3  unless  he  proceeds  to  liquidate 
the  business  ?  In  order  to  do  that  he  must  have  the  power  of 
disposing  of  the  assets ;  but  apparently  the  parties  did  not  intend 
to  give  him  such  power,  as  it  is  contended  by  the  respondent 
that  the  arbitrator  acted  vUra  vires  in  disposing  of  the  assets  as 
he  had  done. 

Although  the  arbitrator  has  not  decided  points  2  and  3,  and 
has  acted  ultra  vires  in  appointing  liquidators,  I  do  not  think 
that  this  is  suflBcient  to  cause  the  whole  award  to  be  set  aside. 
The  award  is,  I  think,  separable.  The  chief  point  for  decision — 
indeed  it  was  the  only  point  requiring  the  decision  of  an 
arbitrator — was  whether  applicant  was  justified  in  excluding 
respondent  from  the  partnership  and  from  completing  any  con- 
tracts in  hand ;  this  Was  the  dispute  between  the  parties,  and,  it 
having  been  decided  by  the  arbitrator  in  favour  of  the  applicant, 
all  the  rest  was  merely  a  matter  of  liquidation. 

It  seems  to  me  quite  competent  to  maintain  so  much  of  the 
award  as  i*elate8  to  the  decision  on  the  first  point  submitted  and 
to  separate  it  from  the  rest.    As  regards  the  request  of  applicant's 
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eouimel  to  remit  the  award  to  the  arbitrator  for  reconsideration 
on  pointB  2  and  3,  I  do  not  think  that  this  should  be  done. 
What  is  the  arbitoator  to  do  if  the  matter  is  remitted  to  him  ? 
The  actual  dispute  between  the  parties  he  has  decided,  and  to 
deal  with  points  2  and  3  involves  the  functions  of  a  liquidator ; 
and  how  is  he  to  liquidate  the  business  unless  the  parties  clothe 
him  with  the  necessary  authority  ?  I  have  therefore  come  to  the 
oondnsion  that  the  award  must  be  confirmed  and  made  a  rule  of 
court  in  respect  of  the  decision  of  the  arbitrator  on  the  first  ques- 
tion submitted  to  him,  and  that  the  rest  of  the  award  must  be  set 
aside.    The  respondent  is  entitled  to  the  costs  of  opposition. 

Applicant's  Attorneys :   Bawden  A  Ketjen ;  Respondent's 
Attorneys :  Booth  A  Weaaels. 


ARNOLDI  V.  KLAZENGA,  ALBERS  AND 
DREYER. 

1905.    AtiguM  29,  September  4    Innes,  CJ.,  and  Mason  and 

CUELEWIS,  J.J. 

PracUee. — Promissory  note, — Presentment. — Further  demand  unneces- 
sary. — Costs  of  summons. 

Where  a  promissory  note  lias  been  presented  for  payment  to  the  maker 
and  dishonoured,  no  further  demand  before  action  is  necessary  to 
entitle  the  plaintiff  to  the  costs  of  summons.  In  this  respect  a 
surety  who  has  indorsed  the  note  as  co-principal  debtor  stands  in 
the  same  position  as  the  maker. 

Appeal  from  a  decision  of  the  Assistant  Resident  Magistrate 
of  BethaL    The  facts  appear  from  the  judgment. 

de  Wet,  for  the  appellant :  The  surety  is  in  the  same  positioh 
as  the  maker,  for  he  signed  as  co-principal  debtor ;  see  Michaelia 
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A  Co.  V.  Moeina  (6  E.D.C.  129);  UUmann  Bros,  and  DavidBon 
V.  Raittan  ([1903]  T.S.  596) ;  OUdenhuia  v.  SwaH  and  Others  (5 
Searle,  165).  As  to  demand,  presentmeDt  for  payment  is  suffi- 
cient demand ;  see  SteyUer  v.  de  ViUiers  (2  Menz.  286) ;  Brink  ▼. 
Ootigh  (2  Menz.  270).  van  der  Linden,  InsHttUes  (3,  1,  2,  IX 
van  Alphen,  Papegay  (vol.  1,  p.  30,  n.  7),  Memla  (4,  21,  1,  1), 
Voet,  ad  Paridectas  (42,  1,  22),  Lybrechts,  Redeneertnd  Ver- 
toog  (vol.  2,  cap.  43,  sec.  6X  all  state  without  qualification  tlie 
general  mle  that  a  plaintiff  who  sues  without  previous  demand 
must  pay  the  costs,  van  der  Linden,  Judieiede  Practijk  (1,  1, 
8,  8),  after  stating  the  general  rule,  says  that  according  to  strict 
law  this  is  unnecessary  in  cases  where  dies  interpeUat  pro 
homins ;  yet  even  in  such  a  case  he  says  it  is  onbetamdijk  to  sae 
without  previous  demand.  Radelantius,  Decisiones  Curiae  UUra- 
jectinae  (dec  5),  gives  a  decision  of  the  C!ourt  of  Utrecht  that 
where  the  date  of  payment  is  fixed,  no  previous  extra-judicial 
demand  is  necessary.  G.  Grotius,  Ifngoge  (bk.  1,  c  4,  sec  6),  dis- 
cusses in  a  note  the  question  as  to  whether  demand  is  necessary 
when  the  day  for  payment  is  fixed ;  in  his  day  it  was  necessary. 
Kernteman,  Woordenboek,  sub  voce  Aanmaning,  says  that  where 
no  day  of  payment  is  fixed  a  demand  is  essential,  thus  seeming 
to  imply  that  if  a  day  is  fixed  no  demand  is  necessary.  Goudsmit, 
Pandekten  Systeem  (vol.  2,  p.  142),  has  a  long  discussion  on  the 
rule  dies  ivterpeUat  jyro  Juyinine  In  Jones  v.  Cauvin  A  Co.  (8 
S.C.  217)  the  fact  that  plaintiff  had  sent  a  demand  by  post  was 
held  suiBcient,  though  defendant  denied  having  received  it. 
Coming  to  the  special  case  of  bills  and  notes,  I  can  find  no 
authorities  who  discuss  the  question  whether  in  addition  to  the 
formalities  required  by  mercantile  law  a  demand  should  be  sent 
before  summons ;  but  they  all  seem  to  treat  actions  on  bills  of 
exchange  as  being  of  a  special  nature ;  see  van  der  Linden,  IntH- 
tutes  (4,  7,  18),  Pothier,  Wisselrecht  (cap.  4,  sees.  76  and  77^ 
Heineccius,  WisseLredU  (cap.  6).  Heineccius  (cap.  4,  sec  43,  note), 
dealing  with  another  action,  says :  In  den  wissdhandd  doet  de 
vervaldag^  voor  den  persoon  zelve  aanmaning.  See  also  Grotius, 
Iniroducliaii  (3, 16,  6) :  "  The  acceptor  of  a  bill  is  bound  to  make 
payment  on  the  day  mentioned  in  the  bill,  and  if  he  allows  him- 
self to  be  sued  he  is  liable,  on  proof  of  his  acceptance,  to  make 
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pfoviaioiial  payment  under  good  Becurity  at  the  eommenoement 
of  tlie  aefcioQ.'' 

No  appearance  for  the  reepondents. 

CW.  adv.  vtuU, 

Poetea  (September  4)  :— 

Mason,  J.,  read  the  following  judgment :  This  is  an  appeal 
from  the  decision  of  the  Assistant  Resident  Magistrate  for  the 
district  of  BethaL 

The  third  defendant  had  signed  as  surety  and  co-principal 
debtor  in  soUdum  under  renunciation  of  all  exceptions  a  pro- 
missory note  for  £73,  8s.,  of  which  the  other  two  defendants 
were  the  makera    The  note  was  payable  on  the  21st  June,  1906, 
at  the  National  Bank  of  South  Africa,  Ltd.,  Bethal,  presented  for 
payment  on  that  day  and  dishonoured    A  notary  duly  noted  it ; 
next  day  plaintiff  issued  summons,  and  before  the  return  day  the 
third  defendant  practically  tendered  the  full  amount  of  the  note 
and  noting  charges.    Plaintiff  declined  ^o  accept  the  tender 
unless  accompanied  with  the  costs  of  sumnfona    On  the  trial  the 
magistrate  gave  judgment  for  the  sum  tendered,  but  ordered  the 
plaintiff  to  pay  all  the  costs  of  the  action  on  the  ground  that 
there  had  been  no  prior  demand.    The  plaintiff  now  appeals 
against  that  judgment 

There  is  no  question  as  to  the  general  principle  that  a  plain- 
tiff who  issues  summons  without  making  a  prior  demand  may  be 
adjudged  to  pay  the  costs  of  a  defendant  who  has  on  receipt  of 
mmmons  made  a  sufficient  tender  which  is  not  accepted.  In  the 
present  case,  apart  ftom  the  presentation  of  the  note  for  pay- 
ment,  there  was  no  demand  which  could  be  reasonably  held  to 
affect  the  respondent    Was  that  presentation  sufficient  ? 

The  note  was  payable  at  the  National  Bank,  which  is  thereby 
made  the  agent  of  the  maker  for  purposes  of  payment  The 
holder  of  the  note  goes  to  the  bank  and  demands  payment ;  the 
reply  which  must  be  considered  as  made  by  the  maker  is,  "  I 
cannot  pay."  Is  the  plaintiff  bound  to  write  a  formal  letter 
lepeating  the  same  demand  before  issuing  summons  ?  We  do 
not  think  so.    A  demand  may  be  either  verbal  or  written,  and 
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we  do  not  see  any  reason  why  a  person  who  in  answer  to  a 
demand  for  payment  has  replied  that  he  cannot  pay  should 
expect  a  farther  demand  before  summons. 

It  is  tme  that  the  money  due  on  a  promissory  note  is  not 
recoverable  until  a  demand  has  been  made,  but  there  seems  no 
ground  for  holding  that  this  renders  two  demands  necessary 
when  it  would  not  be  required  for  other  liquid  documents,  such 
as  mortgage  bonds.  We  do  not  of  course  intend  to  decide  that 
there  is  no  need  for  a  demand  so  far  as  costs  are  concerned  in  the 
case  of  a  document  where  there  is  a  specific  promise  to  pay  on  a 
definite  date,  and  to  which  the  rule  dies  interpdUU  pro  homine 
applies,  but  payment  of  which  has  not  been  demanded.  The 
rule  places  a  debtor  in  mora  for  purposes  of  interest,  but  docs 
not  necessarily  operate  as  a  demand. 

We  have  considered  the  case  of  the  maker  of  the  promissory 
note.  In  this  respect,  as  in  most  others,  a  surety  and  co-prin- 
cipal debtor  stands  in  exactly  the  same  position ;  vis-k-vis  of  the 
creditor  holding  the  note,  he  is  with  certain  exceptions  a  joint 
debtor  in  aolidum;  the  word  surety  merely  indicates  his 
position  with  regard  to  the  maker.  Though  this  exact  question 
has  not  been  decided  before  to  our  knowledge,  our  decision 
seems  to  be  in  accordance  with  the  tendency  of  the  South 
African  cases  to  which  Mr.  de  Wet  has  referred  us,  and  to 
whom  we  are  much  indebted  for  a  careful  investigation  of  the 
authoritie& 

In  former  times  an  extensive  apparatus  of  ceremonialism 
surrounded  legal  proceedings,  which  is  gradually  becoming 
obsolete ;  we  do  not  consider  that  it  should  be  imported  into 
cases  of  this  kind  by  requiring  a  plaintiff  to  make  a  formal 
demand  for  payment  with  a  warning  of  probable  legal  action  in 
respect  of  a  debt  which  he  has  already  demanded  from  the 
debtor,  and  which  the  debtor  has  stated  h^  cannot  or  will  not 
pay. 

The  magistrate  was  therefore  wrong  in  making  the  plaintiff 
pay  the  costs,  the  appeal  must  be  allowed  with  costs,  and  the 
defendant  adjudged  to  pay  the  costs  of  the  action  also. 

Appellant's  Attorneys:  TindaU  &  Mortimer. 
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AFRICAN  AGRICULTURAL  AND  FINANCE 
CORPORATION,  LTD.,  IN  LIQUIDATION, 
V.  VAN  DER  MERWE. 

1905.    8epinrd)er  4.    Sc)I/)MON,  Mason  and  Bristowe,  JJ. 

Pr^tdicfi, — Pleading. — Striking  mU  paragraph  ntuhr  Bvie  35. — Xx- 

pianaiary  ajfidavit. 
Campanijf. — Liquidaiion, — Lease. — CaneellcUion  by  Iseear. — Claim  for 

rent  and  damages /or  holding  over. 

In  applications  to  strike  oat  under  Rule  35  suj^rting  aflMavits  are 
unnecessary. 

In  terms  of  a  contract  of  lease  the  rent  was  payable  in  advance,  and 
on  default  of  payment  the  lessor  was  entitled  to  give  three  months' 
notice  of  his  intention  to  cancel  should  the  rent  remain  unpaid. 
The  cessionary  of  the  lease  fafled  to  pay  rent,  and  the  lessor  gave 
the  notice  mentioned  above.  Subsequent  to  the  receipt  of  this 
notice,  but  before  any  notice  of  actual  cancellation  had  been  re- 
ceived, the  cessionary,  which  was  a  jointrstock  company,  was 
placed  in  liquidation.  In  an  action  by  the  lessor  against  the 
liquidators  for  cancellation,  ejectment  and  damages  for  holding 
over,  the  plaintiff  alleged  that  the  corporation  was  indebted  to 
him  for  rent  up  to  the  date  of  cancellation,  and  was  liable  for  use 
and  occupation  thereafter.  The  defendants  applied  under  Rule 
35  to  have  that  paragraph  of  the  declaration  and  the  prayers 
relating  to  it  struck  out  as  being  irrelevant,  unnecessary,  prema- 
ture and  bad  in  law.  No  liquidation  account  had  been  filed,  nor 
had  the  plaintiff  proved  his  claim  in  the  liquidation.  Ifeld^  that 
under  the  circumstances  the  claim  against  Uie  liquidators  was  not 
premature,  but  that  the  amount  found  to  be  due  would  have  to  be 
proved  in  the  liquidation. 

Application  to  strike  out  certain  paragraph  and  prayers  of  the 
plaintiiTs  declaration  under  Rule  35. 

The  facts  appear  from  the  judgment. 

Attached  to  the  petition  was  an  explanatory  affidavit  by  one 
of  the  liquidators  stating  the  reasons  for  the  application. 

Solomon,  J. :  I  think  we  should  lay  it  down  that,  as  a  matter 
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of  practice  in  future,  in  applications  of  this  nature  no  affidavit  is 
necessary  nor  should  any  be  filed. 

On  the  merits  of  the  application  :— 

Enaelen  (with  him  Greenlees),  for  the  applicants :  The  claim 
for  payment  of  the  amount  and  for  an  order  declaring  that 
amount  preferent  is  premature,  because  no  liquidation  acooiint 
has  yet  been  filed.  The  claim  should  be  lodged  in  the  usual 
manner  as  in  cases  of  insolvency.  Only  if  the  liquidators  reject 
the  claim  can  the  plaintiflT  come  to  the  Court. 

[Solomon,  J. :  The  object  is  merely  to  determine  the  amount 
of  liability.] 

I  submit  not.  The  amount  of  liability  is  determined  by  the 
contract  We  do  not  object  to  the  question  of  holding  over 
being  in  the  declaration.  But  as  that  question  is  included  in  the 
paragraph  dealing  with  the  claim  for  rent  the  whole  paragraph 
must  be  struck  out. 

The  liquidators  are  equivalent  to  a  court  of  first  instance,  and 
until  they  have  refused  to  consider  the  claim  or  to  award  a  pre- 
ference the  plaintiff  cannot  sue. 

Oregorowski,  for  the  respondent :  The  real  claim  is  for  eject- 
ment, and  the  other  claims  are  accessory  thereto.  That  portion 
of  the  paragraph  complained  of  which  refers  to  the  question  of 
holding  over  is  unimpeachable,  because  it  is  in  the  nature  of 
damages.  It  is  imperative  to  come  to  Court  as  this  action  ia 
based  upon  rights  which  came  into  operation  subsequent  to  the 
liquidation.  The  claim  for  preference  is  inserted  to  avoid  a 
multiplicity  of  actions.  These  claims  cannot  be  proved  in  the 
usual  manner,  and  we  have  adopted  the  proper  procedure;  aee 
In  re  Naticmal  Arms  and  Ammunition  Co.  (7  Ruling' Cases, 
700). 

Esaelen,  in  reply :  There  is  no  allegation  that  the  liquidators 
have  refused  to  consider  the  claim.  The  rent  is  payaUe  in 
advance,  and,  therefore,  that  claim  arose  prior  to  the  liquidation. 

Soi/)MON,  J. :  This  is  an  application  for  an  order  to  strike  out 
paragraph  10  in  the  plaintiffs  declaration  and  prayers  (c),  (d) 
and  («).    It  appears  to  me,  however,  that  the  application  is  an 
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entirely  unneoeflsary  one.    The  action  arises  ont  of  a  contract  of 
lease  which  was  entered  into  between  the  plaintiff  and  the  owner 
of  certain  fiEtrms — one  Wolf  Carli»— elated  the '22nd  November, 
1902.     Under  that  contract  of  lease  rent  was  to  be  paid  at  the 
rate  of  £2500  for  the  first  three  years  of  the  lease,  and  the  agree- 
ment provided  that  the  rent  was  payable  annually  in  advance  at 
the  office  of  a  notary  in  Pretoria.    The  lease  was  subsequently 
ceded  to  the  African  Agricultural  and  Finiuice  Corporation. 
That  corporation  has  since  been  put  into  liquidation.    The  de* 
claration  alleges  that  on  the  Ist  January,  1905,  the  defendant 
company  did  not  pay  the  rent  of  £2500  in  advance  as  they  were 
bound  to  do  under  the  terms  of  the  lease ;  that  thereupon  three 
months'  notice  was  given  to  the  company  of  the  cancellation 
of  the  lease  in  accordance  with  the  provisions  of  the  contract 
between  the  parties;  that  the  rent  still  remained  unpaid  after 
that  date ;  and  that  on  the  18th  June,  1905,  the  plaintiff  can- 
celled the  lease,  as  he  was  entitled  to  do.    Then  comes  this  para- 
graph 10,  which  is  the  one  to  which  objection  is  taken :  "  The 
defendant  is  indebted  to  the  plaintiff  in  the  sum  of  £1164, 19s. 
for  rent  pro  raid  for  the  period   1st  January,  1905,  to  18th 
June,  1905,  with  interest  at  the  rate  of  10  per  cent,  to  the  date 
of  payment,  and  is  further  liable  for  the  use  and  occupation 
of  the  farm  and  wrongful  holding  over  from  the  18th  June, 
1905,  to  the  date  of  ejectment."    Now  it  is  clear  that,  if  this 
oompany  had  not  been  put  into  liquidation — if  this  company 
were  the  defendants  in  the  case — it  would  be  a  perfectly  proper 
paragraph  to  put  into  the  declaration.    The  plaintiff  is  suing  for 
cancellation  of  lease,  for  ejectment,  and  also  for  certain  amounts 
due  to  him  up  to  the  date  of  the  cancellation  of  the  lease,  and  for 
damages  for  wrongful  holding  over ;  and  it  would  be  quite  right 
and  proper,  if  the  company  had  not  been  put  into  liquidation, 
that  such  mattei«  should  be  determined  in  one  action. 

The  only  question  now  is  whether  it  makes  any  difference 
•that  the  company  is  in  liquidation.  The  argument  for  the 
applicants  is  that  this  claim  for  rent  (£1164,  19a),- which  is 
alleged  to  be  due  to  the  18th  June,  1905,  ought  to  have  been 
made  by  way  of  proof  in  the  liquidation  of  the  company,  and 
that  plaintiff  has  no  right  to  bring  an  action  for  recovery  of 
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that  rent  until  the  matter  has  been  placed  before  the  liquidators 
and  considered  by  them ;  and  that  there  is  no  allegation  in  thia 
case  that  any  proof  for  the  amount  of  the  rent  has  been  lodged 
with  the  liquidators.  Now. I  think  there  would  be  considerable 
force  in  that  contention  if  the  action  were  one  merely  for  the 
tunount  of  the  rent,  but  the  action  is  substantially  for  cancella- 
tion of  the  contract  and  for  ejectment  of  the  liquidators  frcNOQ 
the  land  which  has  been  leased ;  and  it  seems  to  me  that  under 
these  circumstances  it  is  simpler,  and  more  convenient  for  both 
parties,  that  the  Court  should  determine  at  the  same  time  the 
amount  of  the  liability  for  rent  up  to  the  date  at  which  the 
Court  finds  tliat  the  contract  has  been  cancelled.  In  my  opinion 
it  is  convenient  not  only  for  the  plaintiff,  but  also  for  the  defend- 
ants, tliat  the  amount  of  the  liability  sliould  be  so  determined, 
and  when  that  amount  has  been  found  the  plaintiff  can  prove  in 
the  liquidation  of  the  company  for  the  amount  which  has  already 
been  determined  by  the  judgment  of  the  Court  For  otherwise,  if 
it  were  not  included  in  this  action,  it  might  follow  that  the  plain- 
tiff would  have  to  come  into  Court  twice,  first  bringing  an  action 
for  the  cancellation  of  the  contract  and  for  ejectment,  and  then 
bringing  another  action  to  have  it  determined  by  the  Court  what 
the  amount  of  his  claim  is.  For  the  liquidators  might  object  to 
his  proof,  and  the  matter  might  then  have  to  be  determined  by 
the  Court  It  seems  to  me,  therefore,  that  it  is  convenient  for 
both  parties  that  the  whole  matter  should  be  considered  and 
determined  by  the  Court  once  and  for  all  in  one  action. 

As  I  have  already  said,  if  the  claim  were  merely  for  rent, 
then  there  would  be  a  good  deal  of  force  in  what  Mr.  Esaden  has 
said ;  but  even  then  I  am  not  at  all  prepared  to  say  that  plain- 
tiff would  not  be  entitled  to  bring  his  action  for  arrear  rent 
against  the  liquidators.  Certainly  if  we  adopt  the  analogy  which 
is  afforded  by  the  Insolvency  Law  it  would  be  competent  to 
bring  such  an  action.  For  sec  43  is  perfectly  dear  on  the  point : 
"A  lessor  or  any  other  person  making  such  contract  may  in 
every  case  summon  the  trustee  before  a  competent  court  for  the 
recovery  of  the  rent  due  up  to  the  period  of  the  cancellation  or 
determination  of  such  lease."  If  such  action  should  be  brought 
in  the  case  of  insolvency,  then  on  analogy  a  similar  action  could 
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abw  be  brought  in  tbc  case  of  the  liquidation  of  a  company. 
However,  it  is  not  neceusary  to  determine  that  question,  because 
here  the  action  is  not  for  rent  only ;  it  is  also  for  cancellation  of 
the  contract  and  ejectment,  and  further  for  unliquidated  damages 
for  wrongful  holding  oyer  by  the  liquidators  after  the  18th  June, 
190«5.  Now  it  is  perfectly  dear  that  with  regard  to  the  last 
claim,  for  unlitjuidated  damages,  there  could  be  no  proof  of  debt 
with  regard  to  that  claim.  The  amount  of  damages  must  be  de- 
termined by  the  Court,  and  therefore  it  is  perfectly  right  and 
proper  that  that  claim  should  be  put  in  the  declaration ;  and 
it  is  quite  clear,  therefore,  that  in  any  case  that  part  of  para- 
graph 10  is  unobjectionable.  But  then  Mr.  Es&elen  says  the  first 
part  is  objectionable,  and  therefoi-e  the  whole  paragraph  ought  to 
be  struck  out  Well,  I  do  not  think  it  is  necessary  to  say  any- 
thing further  on  the  first  part  of  paragraph  10,  because  the  view 
I  take  of  the  matter  is  that,  considering  that  this  action  is  to  be 
brought,  it  is  convenient  that  that  claim  should  also  be  considered 
by  the  Court,  and  that  the  Court  should  lietermine  once  and  for 
all  what  the  liability  of  the  defendant  is.  It  does  not  follow  by 
any  means  that  if  the  Court  finds  in  favour  of  the  plaintiff  that 
execution  would  be  taken  out  for  the  amount  of  the  judgment. 
On  the  contrary,  I  think  the  Court  will  make  it  perfectly  clear 
tliat  execution  would  not  follow  on  the  judgment,  but  that  the 
aiilount  for  which  the  judgment  of  the  Court  is  given  against  the 
defendants  would  have  to  be  proved  in  the  liquidation  of  the 
company. 

But  Mr.  Etmlen  further  objects  to  the  prayer  of  the  declara- 
tion whidi  claims  a  preference  in  the  liquidation  over  the  proceeds 
of  the  movables,  and  he  says  that  the  question  of  preference  is 
entirely  one  for  the  liquidators.  Well,  after  all,  that  is  only  an 
extra  prayer  which  is  put  into  the  declaration.  It  is  not  as  if  it 
were  a  paragraph  setting  out  facts  which  are  objectionable,  and 
which  it  is  desirable  should  be  struck  out  before  trial.  It  is 
merely  a  prayer  in  the  declaration  which  can  be  considered,  I 
think,  far  better  at  the  trial  of  the  action  than  it  could  be  now. 
After  the  facts  are  before  the  Court  it  can  then  determine 
whether  this  prayer  shguld  be  made.  I  think  it  is  better  that 
the  matter  should  stand  over  until  the  trial  of  the  action,,  and 
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that  I  should  not  express  any  opinron  now  as  to  whether  or  not 
the  Court  would  be  justified  in  making  an  order  of  this  kind. 
My  opinion  is  tliat  it  is  convenient  that  the  matter  should  be 
determined  once  and  for  all  at  the  trial,  and  therefore  the  appli- 
cation to  strike  out  this  paragraph  10  and  the  prayers  in  quesfcion 
should  be  dismissed. 

Mason  and  Bristowe,  J.J.,  concurred. 

Solomon,  J. :  The  application  must  be  refused  with  costa 

Applicants'  Attorneys:  Tind(dl  ct*  Mortimer;  Respondent's 
Attorney :  C.  F.  BeyevK 


KLIPPOORTJE  ESTATES  AND  TRAMWAY 
CO.,  LTD.,  V.  THE  GOVERNMENT. 

1905.    Aiigu8t  25,  SepieTnber  6.    Iknes,  C.J.,  and  Solomon 
and  CuRLEWis,  J.J. 

Gold  Law. — Proclaimed  field. — My^ipacKt. — Buildinge  on  mjfnpachiM. — 
Za«;16o/1898,  «ec.  92. 

The  expretwion  '< proclaimed  field''  iii  tiec  92  of  Law  15  of  1898  denotes 
an  area  under  the  jurimlictiou  of  a  mining  couiinidsiouer,  and 
includeH  ground  held  under  .mynpacht  brieveu.  within  that  area. 

Outttide  stand  tuwiiHhipn  no  building  may  be  ei-ected  on  a  stand  in 
a  pi'oclaimed  field  without  the  coiiHont  of  the  CommisHioner  of 
Mines ;  and  that  consent  cannot  be  granted  in  respect  of  ground 
held  under  mynpacht. 

Action  brought  by  the  owner  of  the  farm  Klippoortje,  in  the 
district  of  Heidelberg,  against  the  Gpvernnient  for  a  declaration 
of  rights  with  regard  to  the  surface  rights  of  certain  inynpachtH. 

The  facts,  which  were  admitted,  were  as  follows :  The  plaiu- 
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tiff  company  was  the  owner  of  the  remaining  extent  of  the  farm 
Klippoortje,  which  it  had  purchased  in  1902.  A  notarial  deed  of 
sale  was  drawn  up  and  transfer  of  the  farm  was  passed  subject 
to  its  provisions  The  intent  and  meaning  of  this  agreement 
w^  that,  whilst  the.  vendors  reserved  to  themselves  all  the 
mining  rights  possessed  by  or  vested  in  them,  or  which  they 
were  then  or  might  be  or  become  entitled  to  or  obtain  in  the 
future,  and  such  other  rights  as  were  necessary  to  enable  the 
vendors  to  duly  exercise  their  mining  rights,  the  freehold  was 
sold  to  the  company.  In  particular  the  vendors  retained  all  the 
right  and  interest  in  certain  mynpacht  brieven,  but  the  company 
were  bound  to  grant  in  perpetuity  to  the  vendors,  when  requii-ed, 
the  full  use  of  a  certain  area  of  the  surface  of  the  myupachts. 
Such  area  could  be  selected  upon  any  one  or  more  of  the  myu- 
pachts, but  not  upon  any  spot  let  or  held  in  freehold  by  others 
as  erven  or  township  lots. 

The  plaintiff  company  desired  to  subdivide  the  land  held 
under  these  mynpacht  brieven  for  the  purpose  of  letting  it  out 
in  building  lots.  And  it  claimed  a  declaration  that  it  was 
entitled  to  lay  out  building  plots  on  the  said  land  and  to  let 
them  on  long  lease,  and  that  itself  or  its  lessees  were  entitled  to 
erect  buildings  thereon^ 

Leonard,  K.C,  (with  him  Wani  and  WiUiitmison)  for  the 
plaintiff:  Save  in  so  far  as  the  Gold  Law  either  expressly  or  by 
dear  implication  takes  away  from  the  owner  of  a  farm  the  rights 
he  would  have  if  there  were  no  question  of  proclamation  and  no 
question  of  the  application  of  the  Gold  Law,  these  rights  remain 
intact  One  of  the  rights  of  a  freehold  owner  is  to  let,  build 
upon  or  deal  with  the  land  as  he  chooses ;  and  if  it  is  desired  to 
show  that  the  owner's  rights  have  been  derogated  from  by  the 
proclamation  of  the  farm,  the  onus  of  proving  the  assertion  rests 
upon  him  who  makes  it.  By  sec  1  of  the  Gold  Law  the  right 
of  mining  for  and  disposing  of  all  precious  stones  ana  precious 
metals  belongs  to  the  State,  and  a  mynpacht  brief  grants  the 
owner  of  the  farm  permission  to  dig  on  a  certain  poi*tion  of  the 
farm.  His  rights  as  a  freehold  owner  are  in  no  way  dimiDished 
or  departed  from :   he  remains  the  freehold  owner  subject  to  the 
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veKting  of  the  minerals  in  the  State.  The  State  has  taken  away 
the  right  to  the  uiinerals,  and  then  says  that  it  will  give  the 
owner  a  mynpacht  if  he  wishes  to  dig  on  his  own  land ;  but  he 
remains  the  owner  of  the  land,  and  primd  ftvcie,  therefore,  he  ha8 
the  right  to  put  the  land  to  whatever  use  he  chooses,  and  can 
sublet  it  for  building  purposea  Sec.  92  merely  contains  a  pro- 
hibition against  the  public  pegging  stands  on  ground  held  either 
under  mynpacht  brief  or  under  claim  license.  A  new  power  is 
given  to  the  Government  under  sec.  93  to  use  the  surface  of  pro- 
claimed land  for  other  purposes  than  those  originally  contem- 
plated. Sec.  95  prohibits  the  granting  of  stand  townships  on 
land  given  out  under  mynpacht  brieven,  but  this  is  merely  a 
limitation  on  the  Qovemment,  and  is  in  no  sense  a  restriction  oii  - 
the  rights  of  the  owner  to  use  his  land  as  he  pleases. 

[Innes,  C.J. :  l>o  you  say  that  the  owner  can  lease  h\H 
mynpacht  ?] 

The  owner  can  do  what  he  likes  with  it  It  remains  his  pro- 
perty, and  he  has  the  additional  right,  by  his  mynpacht  brief, 
of  mining  under  it.  The  owner  can  sell  his  ground,  and  therefore 
he  can  lease  it.  Proclamation  35  of  1902  in  no  way  prohibitu 
the  owner  of  the  mynpacht  from  dealing  with  such  land.  The 
owner  of  a  mynpacht  cannot  be  compelled  to  work  it,  and  it  may 
possibly  be  more  profitable  to  let  it  out  for  building  purposes 
than  to  work  it.  The  fact  that  there  is  a  mynpacht  brief  on  the  soil 
does  not  derogate  from  the  dominium  of  the  owner,  but  rather 
adds  an  additional  right  to  it. 

Bivifiiif'Beyy  (with  liiiu  MitttJiewH),  for  the  defendant:  The 
Gold  Law  prohibits  the  cutting  up  of  mynpachts  for  purposes  of 
building,  and  in  fact  the  building  on  mynpachts  at  all.  As 
regards  the  permission  to  mine,  the  holder  of  the  mynpacht 
brief  is  practically  in  the  same  position  as  the  claimholder 
generally. 

[Innes,  C.J. :  The  mynpacht  holder  may  allow  claims  to  be 
pegged  upon  his  mynpacht,  and  in  the  event  of  these  claims 
lapsing  owing  to  the  non-payment  of  the  licenses  they  do  not  go 
to  the  Government,  but  revert  to  the  mynpacht  owner.] 

That  is  merely  in  consideration  of  the  practical  conti-ul  of 
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his  farm  being  taken  from  the  owner,  but  he  can  no  more  inter- 
fere with  the  surface  than  the  daimholder  can.  Under  sec.  13 
of  the  Gold  Law  the  jurisdiction  of  the  Mining  Commissioner 
over  a  proclaimed  field  with  regard  to  where  building  shall  or 
shall  not  take  place  is  absolute.  A  mynpacht,  though  not  part 
of  a  public  digging,  is  yet  part  of  a  proclaimed  field  within  the 
meaning  of  the  Gold  Law.  Sec  22  lays  down  what  the  owner's 
rights  are  on  his  own  land,  and  sec  25  defines  the  ri^its  which 
the  owner  acc|uires  under  a  luynpacht  brief.  The  mynpacht 
brief  gives  the  owner  pennission  to  mine  under  certain  restric- 
tions and  subject  to  certain  conditions,  but  it  takes  away  or 
suspends  all  his  rights  of  ownership  except  those  acquired  by 
virtue  of  the  mynpacht  brief.  The  conditions  connected  with 
uiynpachts  are  mentioned  in  sec  26,  which  supports  my  con- 
tention. If  a  mynpacht  brief  lapses  the  ground  can  be  pro- 
claimed. That  being  so,  it  is  reasonable  to  suppose  that  the 
Government  would  limit  the  mynpacht  holder  as  to  the  burdens 
which  he  might  put  upon  the.  surface  of  the  ground,  making  it 
impossible  for  any  one  to  mine  in  case  of  proclamation.  The 
holder  of  a  mynpacht  may  not  fence  his  mynpacht  (sec  79),  and 
that  is  a  derogation  from  the  dominium  of  the  owner. 

The  deduction  to  be  drawn  from  sec  91  is  that  it  was  the 
intention  of  the  legislature  that  nobody  should  be  allowed  to 
erect  any  building  on  any  mining  property — which  includes  a 
mynpacht — without  permission  from  the  Mining  Commissioner, 
whose  discretion  was  limited  to  allowing  the  erection  of  buildings 
strictly  auxiliary  to  the  purpose  for  which  a  mynpacht  brief 
was  granted.  Under  sec.  92  any  person  who  wishes  to  build  on 
a  proclaimed  field  must  make  application  to  the  Mining  Com- 
missioner, who  shall  decide  whether  building  shall  be  permitted. 
A  mynpacht  is  portion  of  a  proclaimed  field,  though  not  actually 
proclaimed  ground.  If  a  mynpacht  owner  were  to  apply  for 
permission  to  build  on  his  mynpacht  it  could  not  be  granted, 
because  it  is  forbidden  by  sec  92  to  grant  such  permission  on 
mining  ground  held  under  mynpacht  brief  or  claim  license. 
The  Mining  Commissioner  has  the  power  under  sec  13  to  point 
out  places  where  building  may  or  may  not  take  place,  and  he  is 
prohibited  by  sec  92  from  pointing  out  ground  held  under  myn- 
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pacht  brief.  I  have  not  been  able  to  find  any  reported  case 
which  18  exactly  in  point,  but  the  case  of  Patz  v.  Mining  Corti- 
miasicmer  of  Krugeradorp  (decided  30th  September,  1898,  not 
reported)  is  of  importance.  In  that  case  the  owner  of  a  uiyn- 
pacht  had  given  permission  for  the  erection  of  a  Kafir  eating- 
house  on  his  mynpacht,  and  the  Mining  Commissioner  refused 
to  issue  a  license  for  the  shop.  The  court  upheld  the  decision  of 
the  Commissioner.  See  also  the  case  of  Solomon  v.  Krugers- 
iUrrp  Town  Council  ([1905]  T.H.  1). 

The  principles  which  guided  the  Court  in  Co^nmiwnonei'  of 
Mines  v.  Hei^sh  ([1905]  T.S.  141)  should  guide  the  Court  in  this 
case,  inasmuch  as  the  position  of  a  claimholder  is  similar  to  that 
of  an  owner  of  a  mynpacht. 

Lewiai^d,  K.C.,  in  reply :  The  case  of  GommUmtmer  of  Mines 
V.  Hersh  merely  decided  that  the  Mining  Commissioner  had  a 
locvAi  standi  to  apply  to  the  Court  for  the  removal  of  a  trading 
establishment  on  a  claim.  Patz's  case  is  also  not  applicable, 
because  it  was  decided  under  sec.  92,  which  forbids  stand  licenses 
on  claims.  The  power  of  the  Commissioner  of  Mines  is  limited, 
as  was  laid  down  in  the  case  of  NicoUs  v.  Leyds,  N,0.  (10  C.L.J. 
337).  The  position  of  a  claimholder  and  an  owner  of  a  mynpacht 
are  not  similar.  The  former  must  prove  that  the  law  gives  hiui 
rights,  while  the  latter  has  the  dominium  except  such  rights  as 
have  been  expressly  taken  away. 

Cur.  adv.  vvlt 

Postea  (September  6) : — 

Innes,  C. J.,  delivered  the  following  judgment  of  the  Court: — 
The  plaintiff  company  is  the  owner  of  the  remaining  extent 
of  the  freehold  farm  Klippoortje,  proclaimed  under  the  Gold 
Law.  There  are  in  existence  two  mynpacht  brieven  which 
operate  over  portion  of  the  plaintiff's  land,  and  are  owned  by 
the  persons  from  whom  the  company  purchased  the  remaining 
extent  Upon  this  mynpacht  area  the  plaintiff  has  laid  out  a 
number  of  plots  which  it  proposes  to  let  upon  long  lease  for 
building  purposes.  To  this  proposal  it  has  the  consent  of  the 
owners  of  the  mynpacht..    The  Registrar  of  Mining  Rights,  upon 
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being  applied  to  for  bis  sanction,  refused  to  recognise  the  com- 
pany's right  to  use  the  land  for  building  purposes,  and  the 
present  action  is  brought  to  obtain  a  ruling  upon  the  soundness 
of  the  Registrar's  contention.  It  is  common  cause  that  the 
rights  of  the  puiies  are  regulated  by  the  provisions  of  the  Gold 
Law  as  it  at  present  exists. 

The  point  to  be  decided  is  whether  the  owner  of  the  soil  has 
the  right  to  erect  buildings  upon  a  mynpacht  area,  with  the  con- 
sent of  the  owner  of  the  mining  right  A  mynpacht  is,  of  course, 
a  mining  lease,  but  the  Gold  Law  evidently  contemplates  that 
such  leases  may  be  of  more  than  one  kind.  There  is  the  owner's 
mynpacht,  taken  out  under  the  provisions  either  of  sec  25  or 
sec  50,  running  for  a  period  of  from  five  to  twenty  years,  and 
subject  to  the  conditions  laid  down  in  sec.  26.  Then  there  is  the 
mynpacht  granted  to  a  lessee,  renewable  for  the  terms  of  his 
lease,  but  not  longer  than  twenty  years,  and  issued  under  the 
terms  contained  in  sec,  30.  Lastly,  we  have  the  mynpacht 
over  abandoned  claims,  or  proclaimed  ground  too  poor  to  be 
worked  under  the  claim  system,  very  limited  in  extent  and 
governed  by  the  special  provisions  of  sec.  30.  This  last  species 
operates  in  certain  cases  over  proclaimed  ground,  and  differs  in 
that  respect  from  the  ordinary  mynpacht  In  the  present  case 
the  mynpacht  is  one  originally  granted  to  the  owner  of  the  soil ; 
and  any  limitations  of  the  surface  rights  which  are  found  to 
exist  in  such  a  case  would  d  fortiori  be  present  in  regard  to 
other  mynpachts  contemplated  by  the  statute. 

Ab  pointed  out  in  the  case  of  Waterval  Estates  v.  New  BtUlion 
Co.  {supra,  p.  383),  ground  reserved  for  the  owner  is  not,  upon  the 
prodamation  of  the  farm,  thrown  open  to  public  prospecting  or 
mining.  It  is  in  that  respect  unaffected  by  the  proclamation.  The 
only  person  who  can  exploit  it  is  the  owner  himself  and  those  who 
hold  under  him,  and  he  can  only  work  it  under  the  mynpacht 
brief  which  (if  he  wishes  to  hold  the  mining  rights)  the  law 
compels  him  to  take  out.  Having  once  taken  it  out,  the  owner 
may  either  win  the  precious  minerals  himself,  or  may  permit 
others  to  do  sa  He  may  allow  claims  to  be  constituted  upon 
the  mynpacht  area;  -but  such  claims  upon  non-paymentrof  license- 
money  cannot  be  disposed  of  by  the  Government  in  the  pi-dinary 
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way ;  they  i-evert  apparently  to  the  inyDpacht  owner  (sec.  32). 
In  tthort,  the  owner  while  he  retainH  the  mynpacht  is  veuted 
with  both  the  snrface  rights  and  the  mining  rights,  save  in  ho 
far  as  they  may  be  expressly  taken  away  by  the  provisions  of 
the  Oold  Law.  The  purpose  of  the  present  inqniry  is  to  ascer- 
tain whether,  and  to  what  extent,  the  owner  of  the  soil  has  been 
so  deprived  of  his  right  to  build  upon  the  mynpacht  area. 

With  hardly  any  important  question  does  the  Gold  Law  deal 
clearly  or  exhaustively  in  a  single  section  or  group  of  sectioux; 
provisions,  more  or  less  precise,  with  regard  to  the  various 
matters  within  the  scope  of  the  statute  are  found  scattered  at 
intervals  throughout  its  length.  Hence  the  difficulty  of  obtain- 
ing a  bird's-eye  view  of  all  the  provisions  of  the  Law  beariug 
upon  even  so  fundamental  a  point  as  the  rights  of  the  owner  of 
the  8(h1  in  regard  to  the  surface  of  a  mynpacht  area. 

That  it  was  intended  to  take  away  many  of  his  common  law 
rights  is  clear.  Sec.  95  prohibits  the  creation  of  stand  townsliips 
on  land  held  under  mynpacht  brief.  That  provision  does  not 
dispose  of  this  case,  because  the  plaintiff  company  does  not  desire 
to  fonn  a  stand  township ;  but  it  constitutes  a  very  important 
curtailment  of  the  surface  rights  of  the  owner  of  the  soil.  Tlieu 
sec  79  directs  that  no  one  shall  have  the  right  to  fence  his 
mynpacht  without  the  written  permission  of  the  head  of  the 
Mining  Department  That  is  also  an  infringement  of  the  com- 
mon law  rights  of  the  proprietor  of  the  surface.  It  was  sug- 
gested during  the  argument  that  the  object  of  this  section  may 
have  been  to  protect  the  owner  by  ensuring  that  the  surface  of 
the  land  should  remain  open  for  his  benefit ;  but  that  cannot  be 
so,  inasmuch  as  the  prohibition  against  fencing  applies  to  the 
owner  of  the  soil  himself  as  well  as  to  an  outside  mynpacht 
holder.  The  legislature,  for  reasons  which  it  is  not  necessary 
to  trace,  prohibited  a  certain  mode  of  dealing  with  the  surface, 
which  in  the  absence  of  such  prohibition  the  owner  would  have 
been  entitled  to  allow. 

Sees.  56  and  91  also  affect  the  legal  position  of  the  proprietor 
of  mynpacht  ground.  -They  provide  for  the  leave  of  the  Mining 
Commissioner  being  given  to  the  construction  of  dams  and  the 
erection  of  necessary  buildings  upon  mynpachts  which  are  being 
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worked  And  they  make  no  exception  in  caaes  where  the  raining 
lease  is  held  by  the  owner  of  the  soil  His  rights  to  do  what  he 
pleases  upon  the  surface  of  his  own  ground  are  subjected  to  an 
important  limitation,  though,  no  doubt,  one  desirable  in  the 
interests  of  the  mining  industry  as  a  whole.  The  effect  of  the 
sections  which  have  been  referred  to  is  very  largely  to  restrict 
the  common  law  rights  of  the  owner  of  the  surface  of  mynpacht 
land  But  they  do  not  take  away  his  rights  to  pktce  upon  it 
buildings  which  do  not  form  stand  townships,  and  are  not  neces- 
sary for  mining  developments.  It  remains  to  consider  whether 
sec  92  has  that  result  That  section  enacts  that  ''every  white 
person  who  wishes  to  erect  a  .  .  •  house  on  a  proclaimed  field " 
outside  a  stand  township  must  apply  to  the  Mining  Commis- 
sioner for  a  stand  license.  That  official  is  to  decide  whether  the 
application  shall  be  granted ;  and  the  license,  if  obtained,  entitles 
the  holder  to  an  area  60  feet  square,  in  a  locality  approved  by 
the  Commissioner,  *'  but  not  on  mining  ground  held  under  myn- 
pacht brief  or  claim  license." 

The    effect   of  the  above  provisions   depends  very  much 
upon  the  meaning  to  be  given  to  "  proclaimed  field."     If  those 
words  refer  only  to  proclaimed  ground,  which  is  open  to  public 
digging  and  prospecting,,  then  they  do  not  include  a  mynpacht 
area.    From  which  two  things  would  follow :  first,  that  although 
ntand  townships  cannot  exist  on  such  areas,  private  townships 
niay;  and,  second,  that  the  words  "not  on  mining  ground  held 
under  mynpacht  brief"  are  meaningless;  for  there  can  be  no 
meaning  in  prohibiting  the  Commissioner  from  exercising  a  dis- 
eretion  in  a  certain  way,  if  the  Law  gives  him  no  authority 
to  exercise  it  at  all     But  if  "proclaimed  field"  means  the  area 
under  the  jurisdiction  of  a  Ifining  Commissioner,  then  his  per- 
niission  is  necessary  before  any  ordinary  building  (outside  stand 
townships)  can  be  erected  within  it  on  any  ground  whether  pro- 
claimed or  unprodaimed.      And  this  permission  he  is  expressly 
prohibited  from  granting  in  respect  of  mynpacht  property.    From 
the  language  of  the  section  itself  it  would  seem  that  the  expres- 
sion "proclaimed  field"  was  used  in  a  wide  sense,  and  was  not 
intended  to  be  synonymous  with  "  proclaimed  ground"     Other- 
wise there  would  be  no  point  in  the  prohibition  referring  to  myn- 
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pachts.    Nor  is  it  poflsihle  to  hdd  that  (afisuming  the  narrower 
construction)  the  words  of  the  proviso  were  inserted  out  of  a 
desire  to  protect  the  mynpacht  owner  by  preventing  the  Mining 
Commissioner  from  sanctioning  stands  upon  a  mynpacht  area 
even  if  he  desired  to  do  so,  and  that  the  legislature  in  its  anxiety 
to  grant  such  protection  overlooked  the  fact  that  it  was  entirely 
unnecessary.      An  examination  of  the  historical  sequence    of 
legislation  upon  this  point  makes  that  clear.      Every  Gold  Law, 
from  1885  onwards,  contained  a  clause  making  the  approval  of 
the  Mining  Commissioner  essential  to  the  issue  of  stand  licenses 
on  a  proclaimed  field,  and  every  Law  added  a  proviso  limiting  the 
exercise  of  his  discretion.     Up  to  and  including  Law  21  of  1896 
the  proviso  prohibited  the  location  of  stands  "  to  the  hindrance 
of  the  industry  on  ground  known  to  contain  precious  stones  and 
minerals."      Clearly,  therefore,  the  Raad  was  legislating  in  this 
regard  to  protect  not  the  owner  of  the  soil,  but  the  gold  mining 
industry.    It  was  in  the  interests  of  the  latter  that  building  was 
prohibited  on  ground  known  to  contain  minerals.     And  by  Law 
15  of  1898  the  prohibition  was  made  to  apply  to  all  mynpacht 
and  claim  property  whether  it  was  actually  known  to  contain 
minerals  or  not.      A  consideration  of  these  circumstances,  and  of 
the  further  fact  that  the  proviso  deals  with  mynpacht  and  claim 
property  on  the  same  footing,  leads  almost  irresistibly  to  the 
conclusion  that  it  was  intended  to  prohibit  the  grant  of  stand 
licenses  on  a  mynpacht,  and  that  the  expression  "proclaimed 
field"  was  used  in  a  sense  wide  enough  to  include  mynpacht 
areas. 

If  other  provisions  of  the  statute  made  it  impossible  to  regard 
"  proclaimed  field "  in  that  way,  then  undoubtedly  a  further 
element  of  complexity  would  be  added  to  the  inquiry.  That, 
however,  is  not  the  case.  The  term  ''proclaimed  field"  in  no- 
where defined,  though  "public  digging"  is;  but  the  two  ex- 
pressions are  used  very  loosely  and  inaccurately.  Sec  35,  for 
instance,  only  confers  upon  the  President  the  power  to  proclaim 
certain  areas  as  public  diggings ;  it  does  not  say  that  he  may 
proclaim  a  "field."  And  yet  it  goes  on  to  provide  that  a 
public  digging  may  be  attached  to  a  previously  proclaimed 
"  field."    Sec  9  directs  that  for  each  proclaimed  field  a  mining 
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oommissioner  shall  be  appointed ;  and  sec  13  specifies  the  manner 
in  which  that  ofiicial  shall  supervise  the  ''field"  placed  under 
him. 

The  following  section  throws  considerable  light  upon  what 
was  really  meant  by  "proclaimed  field."  It  enacts  that  land 
reserved  for  the  owner  under  sec.  50,  mynpacht  areas  demarcated 
for  him  under  sec  25,  and  "  all  pieces  of  ground  which  are  wholly 
enclosed  by  a  public  digging  "  shall  be  under  the  jurisdiction  of 
the  Mining  Commissioner.  In  other  words,  that  they,  together 
with  the  actually  proclaimed  ground  which  has  been  constituted 
a  public  digging,  shall  form  the  "  field  "  under  his  control.  Nor 
does  such  a  provision  seem  in  any  way  unfair.  On  the  contrary, 
it  has  much  to  recommend  it.  Mynpacht  ground,  though  it  is 
outside  the  proclamation,  so  far  as  being  thrown  open  to  the 
public  is  concerned,  is  certainly  in  many  respects  within  the 
Gold  Law.  The  brief  under  which  alone  it  can  be  exploited  is 
issued  under  the  statute,  and  it  is  developed  and  worked  subject 
to  statutory  provisions.  And  private  land  which  is  situated 
inside  a  public  digging  may  fairly  and  properly  be  placed  under 
the  general  supervision  of  a  mining  commissioner;  though  its 
tenure  is  not  changed  thereby,  any  more  than  a  mynpacht  is 
thrown  open  to  public  digging  under  similar  circumstances. 
Moreover,  it  is  clear  that  the  long-established  administrative 
practice  has  been  to  give  to  the  words  ''  proclaimed  field  "  the 
meaning  above  suggested.  Proclamations  have  been  referred 
to  and  put  in  on  behalf  of  the  defendant  which  show 
that  areas  were  frequently  constituted  by  the  Qovemment 
and  placed  under  the  control  of  a  mining  commissioner 
though  they  included  private  unproclaimed  ground.  Such 
areas  were  intended  to  be  covered  in  our  opinion  by  the 
tenn  *'  proclaimed  field "  in  sec  92.  If  that  section  be  so 
read  its  construction  does  not  present  much  difficulty,  and  we 
are  enabled  to  give  it  the  same  effect  as  was  ascribed  to  it 
by  the  High  Court  in  the  unreported  case  of  Patz  v.  Mining 
(ktinmiasioner  of  KrtLgeradorp,  for  a  copy  of  the  judgment  in 
which  we  are  indebted  to  counsel  for  the  defence.  It  is  only 
right  to  state  in  this  connection  that  the  research  and  acumen 
employed  in  the  preparation  and  presentation  of  the  case  for 
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the  Crown  were  not  only  creditable  to  all  concerned,  but  were 
of  great  aAsiatance  to  the  Court. 

The  result  of  the  operation  of  sec  92,  construed  as  we  feel  con- 
strained to  construe  it,  does  at  first  sight  seem  to  create  certain 
anomaliea  But  to  hold  that  the  owner  of  a  mynpacht  area  could 
freely  build  upon  it  would  defeat  the  plain  policy  of  the  Gold  Law 
in  important  respects.  Not  only  are  townships  intended  to  be  pro- 
hibited in  such  an  area,  but  the  allocation  of  ordinary  building 
sites  anywhere  outside  stand  townships  is  subject  to  strict  super- 
vision. The  Commissioner  is  forbidden  to  issue  licenses  for  more 
than  five  stands  adjoining  one  another  without  the  express  consent 
of  the  Government  (sec.  13).  The  object  is  to  prevent  the  multi- 
plication of  groups  of  houses  in  inconvenient  or  undesirable 
localitiea  And  no  stand  license  at  all  may  be  granted  to  a 
coloured  person.  But  if  none  of  the  restrictive  provisions  of  the 
Law  with  regard  to  stands  are  applicable  to  the  surface  of  a 
mynpacht,  then  the  owner  may  create  private  townships  where 
he  pleases,  and  may  dispose  of  his  plots  to  any  person  whom  he 
chooses  to  select.  Such  a  result  would  be  entirely  opposed  to 
the  policy  to  which  in  these  matters  the  Law  was  intended  to 
give  effect. 

It  is  perhaps  unreasonable  to  expect  that  a  statute  altered 
and  extended  from  time  to  time  like  the  Gold  Law,  and  dealing 
with  a  subject-matter  so  complicated  and  difiicult,  should  in  any 
important  point  be  capable  of  an  interpretation  open  to  no  criti- 
cism. But  in  this  instance  we  entertain  no  doubt  that  '^  pro- 
claimed field  "  in  sec  92  means  the  whole  area  within  a  mining 
commissioner's  jurisdiction;  that  within  that  area  (outside  of 
stand  townships)  no  ordinary  stand  license  can  issue  without 
the  consent  of  the  commissioner,  and  that  that  permission  can- 
not be  given  in  respect  of  mynpacht  ground.  Our  judgment, 
therefore,  must  be  for  the  defendant  with  costs. 

Plaintifi^s  Attorneys  :  van  UvJsteyn,  FeltJiam  dt  Fry  ;  De- 
fendant's Attorneys :  Findlay,  MacRobeii  <6  Nieineyer, 
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1905.    September  8.    Solomon,  Mason  and  Bristowe,  J.J. 

Evidenee. — Divorce, — Adultery, — Rape. — ComplaifU  by  ^  toomnn 
cueaulied  to  her  hueband, — AdmiMibilUy, 

The  plaintiff  (a  married  woman)  fined  for  divorce  on  the  ground  of 
adultery;  The  woman  with  whom  the  adultery  was  alleged  was 
called  for  the  plaintiff,  and  testified  to  the  defendant  having 
committed  a  rape  upon  her.  Her  husband  was  thereupon  called 
to  prove  that  his  wife  had  reported  the  matter  to  him  shortly 
after  the  assault  had  been  committed.  Hetd^  that  his  evidence 
was  admissible. 

Action  for  divorce  on  the  ground  of  the  defendant's  mis- 
oonduct  with  X. 

It  appeared  from  the  evidence  that  the  defendant  had 
aefcaaUy  committed  a  rape  upon  X.  After  X  had  given  evidence 
a  question  was  put  to  her  husband  by  the  counsel  for  the  plain- 
tiff as  to  whether  his.  wife  had  made  a  complaint  to  him  with 
reference  to  the  alleged  assault  shortly  after  it  had  taken  place. 

Roo8,  for  the  defendant :  That  question  is  inadmissible.  The 
fact  that  a  complaint  was  made  and  the  details  of  that  com- 
plaint is  only  admissible  in  criminal  cases.  The  question 
whether  the  woman  consented  to  the  act  is  not  relevant  in 
this  case.  The  only  question  is  whether  adultery  was  com- 
mitted ;  see  Stephen's  Digest  of  the  Law  of  Evidence,  5th  ed. 
pp.  11  and  170 ;  Beatty  v.  CuUingwoHh  ([1896]  60  J.P.  740). 

de  Waal,  for  the  plaintiS :  The  facts  of  this  case  are  peculiar. 
The  woman  assaulted  warned  the  defendant  that  she  would 
report;  therefore  the  fact  that  she  did  report  is  material,  as 
it  would  corroborate  her  evidence.  Although  this  is  a  civil 
action,  the  defendant  is  virtually  charged  with  a  criminal 
offence.  There  is  no  authority  excluding  such  evidence  in  a 
case  of  this  nature.  It  is  necessary  for  the  Court  to  determine 
whether  rape  was  committed. 
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Solomon,  J. :  It  is  quite  deftr,  of  course,  that  if  this  were  a 
criminal  charge  of  rape  against  the  defendtat  this  evidence 
would  be  admissible.  The  rule  is  laid  down  in  Stephen's  Digest 
that  in  a  criminal  case  the  conduct  of  the  person  against  whom 
the  crime  is  said  to  have  been  committed,  and,  in  particular,  the 
fact  that  soon  after  the  offence  complaint  is  made  to  the  persoo 
to  whom  complaint  naturally  would  be  made,  are  deemed  to  be 
relevant.  In  this  case  there  is  the  fact  that,  as  soon  as  possible 
after  the  rape  was  committed,  or,  at  any  rate,  shortly  after  it 
was  committed,  a  complaint  was  made  to  the  person  to  whom  in 
the  ordinary  course  this  woman  would  naturally  have  made  sudi 
a  complaint.  Well,  if  this  evidence  would  be  admissible  if  the 
defendant  were  charged  with  the  crime  of  rape  upon  this 
witness,  it  is  difficult  to  see,  on  principle,  why  it  should  be 
excluded  in  a  civil  case  where  an  allegation  of  rape  is  made,  and 
where  it  is  necessary  for  the  Court  to  determine  whether  a  rape 
has  been  committed.  Otherwise  we  should  have  this  extra- 
ordinary state  of  thin^:  this  evidence  would  be  excluded  in 
this  civil  case,  and  hereafter  a  criminal  charge  may  be  brought, 
when  the  evidence  would  be  admitted.  That  would  be  very 
unsatisfactory,  and  it  seems  to  me,  therefore,  that  we  ought  not^ 
on  principle,  to  exclude  the  evidence  in  this  case. 

Furtlier,  this  same  evidence  was  given  whoi  the  w(Hnan  her- 
self was  in  the  box,  and  no  objection  was  taken  when  she  was 
asked  whether  she  had  reported  to  her  husband;  and  in  eroes- 
examination  she  was  pressed  as  to  why  she  made  no  complaint 
at  Bustenburg,  where  she  had  been  for  two  hour&  Conse- 
quently, as  the  evidence  was  admitted  when  she  gave  evidence, 
and  as  she  was  cross-examined  upon  this — as  to  when  and 
where  she  made  complaint — ^it  seems  that  this  evidence  ought 
also  to  be  admitted  as  corroboration  of  the  evidence  given  by 
the  principal  witness. 

Mason  and  Bbistowx,  J.J.,  concurred. 

Plaintiff's  Attorneys:  Rooth  &  Wessda;  Defendant's  Attor- 
neys :  de  ViUiers  &  de  Kock. 
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SAMUEL  MAKHATO  v.  REX. 

1905.    September  11.     Inkes,  C.J.,  and  Mason  and 
CURLEWIS,  J  J. 

Criminai  proeedum.  —  Indieimmi.  —  "  WU/uUy."  -^  Ordinanea  20  of 
1902,  Me.  5. 

The  wilfal  n^lect  to  pay  taxes  wan  by  statute  oonatituted  a  oriminal 
aflRsiioe.  An  aooofied  was  charged  with  having  wrongfaliy  and 
unlawfully  neglected  to  pay  taxes.  ffM,  on  appeal,  tliat  the 
charge  was  bad. 

Where  wilfulness  is  the  essential  element  in  a  criminal  case  its 
existence  must  be  alleged  in  the  indictment. 

Appeal  from  a  conviction  by  the  Sab-Native  CommisAioner 
of  Pretoria. 

The  aocnued  was  charged  with  a  contravention  of  sees.  2  and 
5  of  Ordinance  20  of  1902  by  "wrongfully  and  unlawfully " 
neglecting  to  pay  his  hut  tax  after  due  warning.  By  sec  6 
of  the  Ordinance  a  ''  wilful  *'  neglect  to  pay  taxes  is  a  criminal 
offence,  punishable  with  a  fine  of  not  exceeding  £10,  or  in  default 
imprisonment  with  or  without  hard  labour  for  not  wore  than 
three  months.  The  accused  pleaded  guilty  and  was  sentenced 
to  the  maximum  penalty  and  in  addition  ordered  to  pay  his 
arreartaxe& 

He  appealed  on  three  grounds :  (a)  That  the  indictment  was 
bad;  (b)  that  there  was  no  evidence  that  the  neglect  was  wilful ; 
(c)  that  the  sentence  was  excessive. 

Orindley-Ferris,  for  the  appellant :  Where  an  offence  is 
created  by  statute,  the  ipeieeima  verba  of  the  statute  must  be 
f(dlowed  in  charging  such  offence ;  see  Queen  v.  Otdsen  (3  KD.C. 
122);  StanUm  v.  Orahamstaivn  Town  Council  (4  E.D.C.  76). 
Ordinance  20  of  1902,  sec  5,  makes  a  wilful  neglect  to  pay 
taxes  criminal ;  it  is  not  sufficient,  therefore,  to  allege  that  the 
neglect  was  wrongful  and  unlawful.  See  Queen  v.  Joeeph  and 
ApoUis  (2  KD.C.  88),  which  was  decided  under  a  Cape  Act  (19 


556  SAMUEL  M.\KHATO  v.  BBX 

of  1861,  sec.  4),  where  "  wilfulness"  was  the  essence  of  the  crime. 
For  an  indictment  to  be  good  it  must  contain  two  esseptials,  one 
of  which  is  that  it  must  allege  facts  which,  if  proved,  would 
constitute  the  offence  charged  (Rex  v.  Schapiro  and  SaUman, 
[1904]  T.S.  355);  and  if  the  iocts  averred,  even  if  proved,  would 
constitute  no  offence,  then  the  indictment  is  bad.  See  Dennill 
v.  Rex  ([1905]  T.S.  100);  StnnUm  v.  GraJui^nataum  Town  Coun- 
cil (4  E.D.C.  76);  Coetzee  v.  Rex  ([1905]  T.S.  34).  If  all  the 
facts  alleged  in  this  indictment  were  proved  they  would  not 
constitute  the  crime  of  '*  wilful "  neglect  to  pay  taxes,  and  there- 
fore this  indictment  is  bad.  Notwithstanding  the  plea  of  guilty 
the  onus  remains  on  the  Crown  of  proving  that  the  neglect  was 
wilful,  and  it  is  not  suiEcient  to  prove  merely  that  the  accused 
had  not  paid;  see  Rex  v.  Mgovu  Dhlamini  ([1905]  T.S.  331X 
The  punishment  is  excessive;  it  exceeds  the  penalty  imposed 
by  the  Ordinance.  The  order  to  pay  the  arrear  taxes  in  addition 
to  the  penalty  is  not  authorised. 

Btirns-Begg,  for  the  Crown,  did  not  support  the  conviction. 

Innes,  C.J. :  I  think  Mr.  Bums-Begg  has  exercised  a  wise 
discretion  in  declining  to  support  this  conviction.  It  is  necessary 
in  every  criminal  proceeding  to  set  forth  plainly  the  essence  of 
the  crime  with  which  the  accused  is  charged.  In  this,  instance 
the  crime  alleged  is  wrongfully  and  unlawfully  neglecting  to 
pay  hut  tax.  This  is  a  very  special  Ordinance;  it  makes  the 
non-discharge  of  a  civil  liability  under  certain  circumstances  a 
criminal  offence.  In  order  to  constitute  that  offence  it  is  pro- 
vided that  the  person  charged  must  have  wilfully  neglected  to 
pay  the  tax.  It  follows  that  wilfulness  is  the  essence  of  the. 
crime,  and  therefore  it  must  be  alleged  in  the  indictment  In 
this  case  the  charge  is  simply  that  the  accused  wrongfully  and 
unlawfully  neglected  to  pay  the  tax.  The  fact  that  he  pleaded 
guilty  is  of  no  account ;  he  pleaded  guilty  to  a  charge  which  on 
the  face  of  it  was  not  a  criminal  offence.  To  my  mind  the  sub- 
commissioner  was  wrong,  and  the  conviction  must  be  set  aside. 

Mason  and  Curlewis,  J. J,,  concurred. 
Appellant's  Attorneys :  Lunnon  &  Nixon. 
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EHRIG  &  WEYER  v.  TRANSATLANTIC  FIRE 
INSURANCE  CO. 

1905.   September  11.    Innes,  C.J.,  and  Majjon  and  Curlewis,  J  J. 

/iMr«rati<?0. — Fire. — Fdiey  uumedtopartneri/hip. — Freviow  firt. — Qfieir- 
<iQw  if  I  proposal  form, — Fire  oh  private  premu/en  of  partner. 

The  appellants  applied  to  the  respondent  company  to  insure  a  building 
occupied  by  their  firm.  The  proposal  form,  signed  by  both  partners, 
contained  the  question,  "  Have  you  ever  had  a  fire  before,  and  wliat 
companies  were  interested  then)"  To  this  a  negative  reply  was 
given.  Before  the  partnership  was  formed  one  of  the  appellants 
had  as  a  fact  had  a  fire  on  premises  then  in  his  occupation.  Heldj 
that  as  the  proposal  and  policy  had  reference  only  to  the  firm,  tlie 
question  and  answer  related  only  to  a  fire  on  partnership  prc^rty, 
and  the  policy  was  not  vitiated. 

Appeal  from  a  decision  by  Wessels,  J.,  in  the  Witwatersrand 
High  Court  ([1905]  T.H.  117). 

The  appellants  sued  for  a  declaration  as  to  the  validity  of 
a  certain  fire  policy  issued  by  the  respondents.  The  defendant 
company  pleaded,  amongst  other  defences,  that  the  plaintiff 
Ehrig  falsely  and  fraudulently  signed  a  proposal  form  in  which 
he  answered  the  question  **  Have  you  ever  had  a  fire  before  ?*" 
in  the  negative ;  that  such  answer  formed  the  basis  of  the  policy, 
and  that,  in  fact,  while  the  said  Ehrig  was  proprietor  of  a  certain 
hotel  a  fire  had  occurred  in  it,  as  the  plaintiflTs  well  knew.  Tlie 
findiDgs  and  the  judgment  on  this  point  appear  from  the  following 
reasons  given  by  the  learned  judge  who  tried  the  case : — 

The  defendants  further  contended  that  the  non-disclosure  of  the 
prior  fire  by  Ehrig  was  fatal  to  the  plaintiffs'  claim.  Upon  this  point 
I  found  as  a  fact  that  Ehrig  had  had,  prior  to  the  propositi  of  risk,  a 
fire  ci  considerable  dimensions  in  preraise^i  which  had  been  hired  by 
bim.  The  total  loss  caused  by  that  fire  was  some  £200,  and  his  per- 
sonal loss  was  £70.  As  tiberrima  fides  is  required  on  the  part  of  the 
insured  towards  the  insurer,  there  should  have  been  a  disclosure  of  the 
prior  fire  by  Ehrig,  and  that  a  failure  on  his  p»irt  made  the  whole 
pdicy  voidable  at  the  option  of  the  insurer.     The  plaintiffs'  counsel 
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contended. that  under  the  circunuitanoee  of  thefpreeent  cue  the  polkjr 
Mhould  not  be  r^;arded  as  void,  inasmuch  as  the  dedarataon  io  the 
proposal  was  not  actually  made  by  Ehrig,  but  by.Wejer.  The  iaet 
that  Ehrig  signed  Che  proposal  cannot  bind  him,  because  his  attentioii 
was  not  specially  directed  to  the  question  of  fire.  The  proposal  was  the 
proposal  of  tlie  partnership,  and  the  partnership  had  had  no  fire.  I 
did  not  consider  this  argument  sound  for  the  folfewing  reasons : — 

Our  law  does  not  recognise  a  partnership  as  a  pmmna  apart  fram 
the  partners.  The  knowledge  of  the  partners  is  the  knowledge  of  the 
partnership.  There  are  decisions  to  the  eilect  that  if  one  partoer 
applies  for  a  policy  on  behalf  of  the  partnerships  and  he  doea  not 
disclose,  acting  bond  Jidty  a  fire  which  another  partner  had  had 
prior  to  the  partnership,  the  policy  taken  out  by  tiie  partnership  k 
void.  Without  expressing  any  opinion  as  to  whether  these  deeiaioiis 
are  sound  as  r^ards  our  system  of  jurisprudence,  I  do  not  think 
that  those  decisions  are  applicable  to  the  present  case.  Mr.  Stratfcrd 
contended  that  Ehrig  signed  pro  formd.  I  do  not  understand  what 
ift  meant  by  a  signature  to  a  proposal  of  risks  being  pro  Jormd.  li 
Woyer  answered  the  questions,  and  they  were  taken  down  as  dictated 
<by  him  and  he  then  signed  the  proposal,  then  Weyer  was  bound  by  the 
answers  he  gave.  To  the  question  *'  Have  you  had  a  fire  before^  and 
what  companies  were  interested  Y ''  Weyer  answered,  ''^[0,"  and  that 
answer  was  taken  down.  It  was  after  this  had  been  filled  in  that 
Ehrig  signed.  His  signature  can  only  mean  that  his  answer  was  the 
same  as  that  of  Weyer,  viz.,  that  he  too  had  had  no  fire.  Neither 
Weyer  nor  Ehrig  are  illiterate  men,  and  Ehrig  was  fully  capable  of 
understanding  the  question  and  answer.  He  cannot  be  heard  to  say 
that  his  attention  was  not  specially  directed  to  the  question.  It  is  a 
most  important  matter  for  insurance  companies  to  know  what  class  of  men 
they  are  dealing  with,  and  the  disclosure  of  a  former  fire  is  a  matter 
c^  the  utroofit  importance ;  for  if  a  previous  fire  has  occurred  it  gives  the 
company  an  opportunity  of  inquiring  into  the  nature  of  the  fire. 

Non-disclosure  of  a  fire,  which  is  not  to  small  that  the  principle  ds 
minimuf  non  curat  lex  applies,  gives  the  insurer  the  right  to  declare  that 
he  will  not  be  bound  by  the  policy.  Ehrig's  fire  was  not  a  trivial  flie,. 
and  his  signature  means  that  he  declared  to  the  company  that  he  had 
had  no  previous  fire.  Neither  inattention  nor  foigetfulness  can  be  con- 
sidered a  valid  excuse.  The  question  whether  Ehrig  acted  bondJUieot 
wold  fide  in  not  disclosing  cannot  afiect  the  defendants'  right  to  con- 
sider the  policy  void. 

Upon  the  above  facts  and  for  the  above  reasons  I  gave  absolution 
from  the  instance. 

Stratford  (with  him  Taylor),  for  the  appellants :  The  plain- 
titfH*  anttwer  was  not  untrue.    The  queetion  referred  to  the  part- 
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nership,  and  as  to  that  the  reply  was  correct ;  see  Dairies  and 
Another  v.  National  Fire  and  Marine  Insurance  Co.  of  New 
Zealand  ([1891]  A.C.  485);  Porter  on  himirance,  p.  171.  The 
odDBtmction  must  always  be  in  favour  of  the  insured.  Secondly, 
the  question  referred  to  claims  against  insurance  companiea  In 
Ehrig^B  fire  no  claim  was  made,  and  therefore  the  answer  was 
6obrtai|tiaUy  true.  Further,  the  misrepresentation,  if  any,  was 
not  materiaL 

C.  G.  Ward  (with  him  WilU),  for  the  respondents:  The  pro- 
posal was  made  and  signed  by  each  partner  individually.  This 
case  is  not  on  all  fours  with  the  case  quoted.  The  question  is 
perfectly  dear.  In  a  fire  policy  a  previous  fire  on  the  private 
premises  of  the  partners  is  very  material;  see  Israd  Brothers  v. 
Tke  NoriJiem  and  Union  Aeeurance  Cos.  (9  C.L.J.  176).  Fur- 
ther, the  policy  was  ceded,  and  the  plaintiffs  could  not  sue. 

Stratford,  in  reply. 

Innes,  OJ.:  The  appellants  sued  in  the  High  CJourt  for  a 
declaration  as  to  the  validity  of  a  policy  granted  by  the  respond- 
enta    The  action  was  brought  in  this  somewhat  unusual  form, 
without  claiming  any  amount  under  the  policy,  owing  to  the 
terms  of  one  of  the  conditions,  which  provides  that  any  question 
as  to  the  validity  of  the  policy  shall  be  decided  by  a  court  of  law 
while  any  differences  relative  to  the  amount  of  indemnity  under 
the  policy  shall  be  decided  by  arbitration.      Various  special 
pleas  were  raised  by  the  defendant  company,  and  finally  the 
learned  judge  granted  absolution  from  the  instance.    The  case 
turns  upon  one  of  these  only.      In  the  proposal  form  signcMi 
by  the  applicants,  which  in  terms  formed  the  basis  of  the  con- 
tract, the  following  question  occurred:   "Have  you  ever  had 
a  fire  before,  and  what  companies  were  interested  then  ? "     The 
answer  given  was, "  No."     A  verbal  reply  was  in  the  first  instance 
given  to  this  question  at  the  office  of  the  company  by  one  of  the 
appellants — Weyer.     His  reply  was  taken  down  by  a  derk.    He 
then  signed  the  proposal  form,  and  took  it  away ;  later  on  he 
Wnght  it  back  with  the  signature  of  his  copartner  also  affixed. 
As  a  matter  of  fact,  his  partner  Ehrig  had  had  a  fire — not  a  very 
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large  one,  but  still  a  sabstaBtia]  fire — some  years  before  the  part- 
nership was  formed.  No  suspicion  of  fraud  arises  on  the  facts. 
The  question  and  answer  referred  to  appear  to  have  been  over- 
looked by  Ehrig  when  he  signed  the  form;  and  the  question 
is  whether  under  the  circumstances  the  policy  was  vitiated. 

I  shall  assume  for  the  purposes  of  this  judgment  that  the 
matter  dealt  with  by  this  reply  was  one  of  importance,  affecting 
the  true  estimation  of  the  risk.  It  is  admitted  on  the  pleadings 
that  the  policy  was  issued  to  the  firm  consisting  of  these  two 
partners.  The  proposal  was  signed  by  Ehrig  and  Weyer,  and 
the  heading  shows  that  it  was  made  by  the  two  together.  They 
described  the  proprietor  of  the  building  as  "  Applicant/'  and  the 
occupier  of  the  building  as  "Various  tenants  and  applicant." 
Clearly  the  two  persons  were  making  the  proposal  as  a  firm; 
and  the  policy  was  subsequently  issued  in  favour  of  the  firm. 
I  do  not  meap  to  say  that  a  firm  has  a  separate  pensona.  Both 
by  English  law  and  our  own  a  firm  has  no  separate  pet'somv 
apart  from  the  partners.  Although  a  firm  may  for  some  pur- 
poses be  treated  as  having  a  separate  identity,  the  fact  that  a 
firm  has  no  perniyiia  cannot  be  disputed.  What  I  mean  is  that 
the  contract  was  made  by  the  two  partners  trading  together  in 
partnership,  for  the  pui-pose  of  their  business.  When  these  per- 
sons signed  the  proposal  form  it  had  reference  to  a  transaction 
of  the  firm,  not  to  any  .private  transaction  of  the  partners. 
That  consideration  would  have  materially  influenced  my  opinion 
on  the  point  before  us  had  the  question  been  raised  now  for  the 
first  time.  As  a  fact  there  is  authority  on  it.  It  takes  the  form 
of  a  decision  by  the  Privy  Council  upon  a  matter  not  of  English 
as  distinct  from  Roman-Dutch  law,  but  of  legal  construction, 
and  the  decision  is  binding  upon  this  Court.  The  case  is  that  of 
Davies  and  Another  v.  The  National  Fire  and  Marine  Insur- 
ance Co,  of  New  Zealand  ([1891]  A.C.  485).  There  a  written 
proposal  for  a  policy  had  been  signed  by  the  plaintiff  Davies 
in  the  name  of  the  firm  Charles  Davies  &  Co.  It  was  on  a 
printed  form  with  the  necessary  spaces  for  writing.  Two  ques- 
tions were  printed  on  the  form  as  follows :  "  Has  the  risk  been 
declined  by  any  other  office  ? "  "  Has  the  proponent  ever  been  a 
claimant  on  a  tire  insurance  company  ?    If  so,  state  when  and 
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name  of  office."  To  each  of  these  questions  the  answer  written 
was,  "  No."  It  turned  out  that  claims  had  been  made  by  one  of 
the  partners  on  other  companies  at  a  time  anterior  to  the  part- 
nership, and  this  fact  was  relied  upon  by  the  defendants.  Lord 
HOBUOUSE  in  his  judgment  said :  "  With  regard  to  the  second 
answer,  the  defendants  relied  on  certain  claims  made  by  Phillips 
a^inst  other  companies  at  a  time  anterior  to  his  partnership 
with  Davies.  The  jury  found  that  he  did  not  make  those  claims 
in  his  own  interest.  That  finding  is  difficult  to  support;  and 
the  court,  on  the  motion  for  new  trial,  proceeded  on  the  assump- 
tion tliat  it  was  wrong.  They  held  that  the  'proponent'  was 
Charles  Davies  &  Co.,  and  that  the  claims  made  by  Phillips, 
when  not  a  member  of  that  firm,  were  not  covered  by  the  ques- 
tion, and  therefore  the  answer  was  not  untrue.  Their  lordships 
concur  in  this  view."  I  shall  endeavour  to  apply  the  finding  of 
the  Privy  Council  in  that  case  to  the  question  which  we  now 
have  todecide.  Here  it  is  admitted  that  the  proponent  making 
the  proposal  is  the  firm.  In  that  case,  as  here,  the  firm  oon- 
ceraed  had  no  separate  jm^nona,  and  yet  it  M^as  held  by  the 
Privy  Council  that  the  reply  to  the  question  put  in  the  proposal 
form,  in  so  far  as  it  was  a  reply  strictly  within  the  limits  of  that 
question,  was  true.  I  cannot  distinguish  that  case  from  the 
present  one.  It  is  admitted  upon  the  pleadings  that  the  proposal 
was  signed  by  the  two  partners  trading  together  as  a  firm.  As 
a  fact,  it  was  signed  not  by  one  of  them  acting  for  the  firm,  but 
by  both;  but  that  circumstance  does  not  make  it  any  less  a 
proposal  by  the  firm.  It  is  admitted  to  be  such  a  proposal ;  and 
tliereforc  the  decision  given  by  the  Privy  Council  applies.  In 
this  instance  it  leads  to  an  equitable  result;  hut  we  would  be 
bound  by  it  even  if  it  did  not.  On  this  question,  therefore,  I 
must  differ  from  the  learned  judge  in  the  court  below. 

It  was  also  argued  that  absolution  should  have  been  granted 
for  another  reason — because  the  policy  was  ceded  by  the  appel- 
lants to  a  third  pei-son,  and  therefore  the  concessionary  should 
have  sued.  That  certainly  is  the  general  rule.  But  I  agree 
with  the  learned  judge  as  to  the  effect  of  clause  16  of  the  policy 
which  is  in  the  following  terms:  "In  connection  with  the  pay- 
ment of  losses  or  damages  the  company  will  treat  with  the 

T.P.     05—20 
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insured  exduHively,  and  only  after  the  amount  of  indeniniiica- 
tion  haH  been  fixed  and  agreed  upon  tlie  company  will  deal  with 
thi^d  parties  who,  by  accepted  cession  of  the  policy,  have  a  right 
to  interfere  in  the  matter."  It  appears  to  me  that  the  words 
"in  connection  with  the  payment  of  losses  or  damages"  cover 
everything  save  the  assessment  of  the  amount  due.  Up  to  that 
stage  the  company  says  that  it  will  not  deal  with  the  cessionary; 
when  it  knows  the  amount  then  it  will  deal  with  him,  and  he 
.can  then  take  steps  to  enforce  his  claim.  Tliat  being  so,  tlie 
Court  cannot  hold  that  the  cessionary  should  have  sued  in  tliis 
case.  A  further  point  was  raised  as  to  the  obligation  of  the 
assured  to  supply  particulars  of  the  original  construction  of  the 
building,  with  a  view  to  reinstatement ;  but  that  does  not  affect 
the  validity  of  the  policy.  In  my  opinion  absolution  from  the 
instance  should  not  have  been  given.  The  appeal  inust  be 
allowed  with  costs,  and  the  case  remitted  to  the  High  Court 
for  trial. 

Mason,  J. :  I  concur. 

CuRLEWis,  J. :  I  concur.  It  in  not  without  considerable  hesi- 
tation that  I  have  come  to  the  same  conclusion  with  regard  to 
the  first  ground  of  appeal.  I  do  not  intend  to  discuss  the 
decision  of  the  Privy  Council  in  Diivies  case,  because  I  will  not 
presume  to  question  it ;  whatever  my  views  may  be,  it  is  bind- 
ing upon  this  Court.  I  did  at  first  think  that  the  present  case 
could  be  distinguished  from  the  case  of  Daeiea,  but,  on  consider- 
ing the  pleadings  in  this  matter  and  the  contract  between  tlie 
parties,  viz.,  the  proposal  and  the  policy,  as  also  the  cession 
thereof  signed  by  the  firm,  it  seems  to  me  that  the  principle 
in  issue  here  is  practically  the  same  as  in  the  Davies  case. 

Appellants'  Attorneys:  Huviinelen  tt  Bertram  Respond*- 
ents'  Attorneys:  Baumann  ct  GilfiUan, 
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LONG'S  EXECUTRIX  v.  THE  LIQUIDATORS 
X)F  THE  ROSEMOUNT  GOLD  MINING 
SYNDICATE,  LTD. 

1906.    September  11,  12.    Innes,  CJ.,  and  Mamon  and 
CURLEWIS,  J.J. 

Vampany,  —  A  r tides  of  association, — SignattM^i — Liquidaiion,  — Lisi 
(^  eofUributories. 

Lt  signed  the  articles  of  asaociaiicm  of  a  company  in  blank  and 
anthoriaed  the  secretary  to  insert  opposite  his  name  such  number 
of  shares  as  might  be  necessary  in  or<iBr  to  obtain  the  registration 
of  the  company.  The  secretary  acted  on  this  authority.  liquida- 
tion having  supervened,  it  was  contended  that  L  had  agreed  to 
accept,  as  portion  c^  the  shares  for  which  he  subscribed,  certain 
vendor  shares  on  behalf  of  other  persons ;  but  there  was  no  proof 
that  the  company  was  a  party  to  this  agreement  or  that  L  had 
authorised  it  at  the  time  or  had  ratified  it  subsequently.  There 
was  merely  a  statement  by  the  secretary  that  he  intended  the 
shares  filled  in  against  L's  signature  to  be  assigned  to  certain 
vendors,  although  no  proof  was  adduced  that  the  vendors  had 
authorised  L  to  act  for  them,  ffeldj  on  appeal,  that  under  the 
drcumstances  L  was  rightly  placed  upon  the  list  of  contributories 
in  respect  of  all  the  shares  opposite  his  name  which  remained 
unpaid. 

Appeal  from  the  decision  of  Bristowe,  J.,  in  the  Witwaters- 
•rand  High  Court  ([1905]  T.H.  169). 

Long  signed  in  blank  the  articles  of  association  of  the  Rose- 
mount  Gold  Ifining  Syndicate,  Ltd.  The  secretary  of  the  com- 
pany subsequently  filled  in  against  Long  s  name  the  number  of 
3260  chafes,  of  which  total  Long  paid  for  1100  in  cash  and 
received  120  vendors' shares.  With  respect  to  the  balance  of 
2O40  shares,  it  was  urged  on  behalf  of  Long's  estate  that  there 
waa  an  arrangement  between  the  company  and  Long  that  the 
latter  should  be  considered  as  signing  on  behalf  of  other  persons 
who  were  to  receive  vendors'  shares.  There  was,  however,  no 
proof  of  this  arrangement,  or  tliat  Long  was  authorised  to  sign 
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thus,  beyond  a  statement  by  the  secretary  of  the  oompany  that 
he  intended  those  shares  to  go  to  the  other  vendors.  On  an 
application  by  the  liquidators  the  estate  of  Long  was  placed 
upon  the  list  of  contributories  for  the  2040  shares  Which  had 
not  been  paid  for.    Against  this  ruling  an  appeal  was  noted: 

J.  de  ViUiers  (with  him  Stratford),  for  the  appellant :  None 
of  the  riiares  for  which  Long's  estate  has  been  placed  on  the  list 
of  contributories  were  ever  allotted  to  him.  The  secretary  filled 
in  that  number  against  his  name  as  trustee  or  agent  of  the  other 
vendors.  With  respect  to  those  shares  Long  was  merely  an 
agent.  The  vendors  have  actually  received  the  shares.  The 
learned  judge  in  the  court  below  found  that  Long  by  signing  the 
articles  of  association  was  liable  for  the  number  of  shares  appear* 
ing  against  his  name.  That  finding  was  based  upon  sec.  2*3  of 
the  English  Companies  Act  of  1862,  but  the  Roman-Dutch  law 
is  different.  The  cases  of  Ex  parte  Dunster  (68  LJ.,  N.S.,  Ch. 
Div.  885)  and  Ex  parU  N<^  (37  L J.,  N.S.,  Eq.  470  and  624)  are 
absolutely  in  point. 

Lemuird,  K,C.  (with  him  CampbeU-JohnMon),  for  the  re- 
spondents: There  is  no  difference  between  the  English  law 
and  our  law  in  tliis  respect.  The  written  agreement  signed 
by  Long  is  conclusive,  and  no  oral  evidence  is  admissiUe  to 
vary  it.  The  question  of  agency  is  immaterial.  The  signatory 
is  liable  for  the  shares  appearing  against  his  name  unless 
he  can  prove  that  they  have  been  paid  for  either  in  cash  or 
in  kind.  Long's  estate  could  have  claimed  the  shares  on  pay- 
ment of  the  price  if  there  were  any  surplus  shares.  Nokes'  case 
is  not  applicable.  It  was  decided  under  sec.  35,  and  not  under 
sec.  23  of  the  English  C!ompanies  Act  of  1862.  Dwnsler's  case 
does  not  go  as  far  as  contended  by  the  appellant.  See  MigoUi's 
case  (L.R.  4  Eq.  238);  Rawlins  and  Macnaghten  on  Companies^ 
[1901]  p.  162. 

/.  de  ViUiei%  in  reply :  The  case  of  Nokee  is  on  all  fours  with 
the  present  one.  The  learned  judge  in  the  court  below  found 
that  the  shares  were  vendors'  shares,  therefore  that  case  and 
Dxin^ter's  case  are  absolutely  in  point. 
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Inkis,  C.J.:  The  learned  judge  placed  the  estate  of  Long 
upon  the  list  of  contributorieB  in  respect  of  2040  unpaid  shares. 
He  arrived  at  the  number  in  this  way.  He  found  that  Long 
had  signed  the  articles  of  association  as  being  a  shareholder  for 
8260  shares.  He  found  that  he  paid  in  cash  for  1100  shares, 
and  that  he  received  120  vendors'  shares,  which  were  paid  for 
in  money's  worth.  Deducting  1100  and  120  from  3260  left  2040 
not  paid  for,  and  in  respect  of  these  the  estate  of  Long  was  put 
upon  the  list  It  is  not  necessary  to  discuss  in  detail  the  very 
masterly  judgment  of  the  learned  judge,  in  which  he  traced  the 
history  of  our  rather  rudimentary  company  law,  and  came  to 
the  conclusion  that  in  substance,  so  far  as  any  points  raised  in 
this  case  are  concerned,  it  is  the  same  as  the  English  law.  I 
will  only  say' that  I  entirely  agree  with  him  in  that  conclusion. 
When  a  person  signs  the  articles  of  association  of  a  company  he 
undertakes  to  take  up  the  shares  for  which  he  subscribes,  and 
if  the  company  is  afterwards  jdaced  in  liquidation,  and  his 
obligation  has  hot  been  discharged,  he  is  liable  in  respect  of 
those  shares,  and  must  be  placed  upon  the  list  of  contributories 
in  regard  to  such  of  them  as  have  not  been  paid  for. 

I  do  not  understand  that  Mr.  de  VHUers  seriously  argues 
that  that  is  not  so ;  he  contends  that  there  are  special  circum- 
stances which  take  this  case  out  of  the  ordinary  rule.  Now 
what  are  those  circumstances?  The  case  for  the  appellant  is 
that  an  arrangement  was  made,  to  which  Long  and  the  company 
were  parties,  by  which  it  was  agreed  that  although  Long's  name 
figured  for  8260  shares,  he  should  in  regard  to  3000  of  them  be 
considered  not  as  signing  for  himself,  but  as  trustee  or  agent  for 
the  members  of  the  old  syndicate.  That  is,  speaking  shortly, 
the  appellant's  case.  I  should  like  to  guard  myself  against 
being  thought  to  hold  that,  either  by  English  law  or  our  own, 
a  person  signing  articles  of  association  and  agreeing  to  take  a 
number  of  shares  can  when  the  company  is  in  liquidation  say 
that  he  was  acting  as  agent  or  trustee  for  other  persons,  when 
there  is  no  evidence  of  any  such  capacity  upon  the  face  of  the 
document.  I  should  like  to  guard  myself  against  expressing 
such  an  opinion,  but  I  do  not  think  it  is  necessary  now  to  decide 
that  point.    Because  even  assuming  that  it  is  possible  by  our 
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law  to  give  oral  evidence  of  such  a  transaction,  the  facts  are 
against  the  appellant.  Long  signed  the  articles  in  blank.  It 
is  endeavoured  to  be  proved  that  when  he  signed  it  was  intended 
that  he  should  include  among  the  shares  for  which  he  subscribed 
certain  shares  which  represented  the  remuneration  of  members 
of  the  old  syndicate.  But  there  is  nothing  to  show  that  he  was 
authorised  by  the  members  of  the  old  syndicate  to  act  for  them. 
He  simply  authorised  Hannay  to  fill  in  such  number  of  shares 
opposite  to  his  signature  as  might  be  found  convenient  or  neces- 
sary to  make  up  the  total  which  had  to  be  subeeribed  in  view  of 
statutory  requirements.  And  the  fact  that  Hannay  says  that 
when  he  filled  in  the  number  he  intended  that  3000  of  those 
shares  should  be  assigned  to  the  members  of  the  old  syndicate 
does  not  to  my  mind  constitute  a  transaction  which  was  autho- 
rised by  Long  at  the  time.  There  is  no  proof  that  his  action 
was  ratified  by  Long  afterwards,  nor  is  there  proof  that  the 
company  was  a  ptrty  to  the  arrangement.  Hannay  was  a 
party.  He  was  left  to  fill  in  the  particulars.  But  there  is 
no  record  in  the  minutes  or  Cj^where  to  show  that  the  company 
was  a  party.  It  is  not  established  that  these  shares  were  ulti- 
mately to  be  sent  to  the  members  of  the  original  syndicate,  and 
there  is  nothing  to  show  that  Lo£g  was  not  liable  for  them. 
The  appellant's  contention  therefore  fails. 

It  seems  dear  that  there  was  collusion  and  fraud  in  r^;ard 
to  the  allotment  of  shares  in  this  company.  But  Long  apparently 
was  no  party  to  it  Owing,  however,  to  the  reckless  manner  in 
which  he  allowed  Hannay  to  fill  in  opposite  his  name  whatever 
number  of  shares  he  thought  fit,  his  estate  will  have  to  suffer 
the  consequences  which  have  resulted.  That  was  the  conclusion 
of  the  learned  judge,  and  I  think  it  was  a  correct  one.  The 
appeal  must  be  dismissed  with  costs. 

Mason,  J.:  I  concur.  It  seems  to  me  that  when  a  person 
signs  articles  of  association  and  those  articles  are  registered  by 
the  company,  he  becomes  ipso  facto  and  necessarily  a  shareholder 
of  the  company  in  respect  of  the  number  of  shares  for.  which  he 
signs.  It  seems  to  me  that  it  is  impossible  to  alter  the  contract. 
Now  in  this  instance  Long  put  his  name  to  the  articles  intending 
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thereby  to  become  a  shareholder.  He  authorised  Hannay  to  fill 
in  the  number  of  shares.  That  was  done  with  the  intention, 
quite  dearly,  of  filling  up  a  suflicient  number  of  shares  to  enable 
the  company  to  be  registered.  Hannay  filled  in  3260  shares  after 
Long's  name.  Primd  facie  therefore  Long  became  liable  to  pay 
for  them.     That  in  the  effect  of  his  signature. 

Now,  presuming  there  was  no  contract  between  him  and  the 
company  as  to  the  method  of  disposing  of  those  shares,  there 
has  been  no  discharge  of  the  liability  in  regard  to  them.  I  ask 
myself  whether  there  was  such  a  contract.  It  is  quite  clear  no 
far  as  Long  is  concerned  that  he  never  made  such  a  contract, 
because,  according  to  the  evidence  before  us,  there  wan  no 
arrangement  when  he  put  his  name  to  the  articles  that  he 
should  represent  the  Rosemount  vendors  in  any  way.  It  is 
quite  clear  that  the  company  had  nothing  to  do  with  such  a 
contract,  because  none  of  the  directors  of  the  company  knew  of 
it;  and  so  when  Long  signed  he  became  liable  for  the  number 
of  shares  filled  in  afterwardn.  It  is  contended  that  Hanuay's 
mental  reservation  that  these  shares  would  be  used  for  distribu- 
tion to  the  Rosemount  vendors  amounted  to  a  contract  that  they 
were  vendors'  shares,  and  therefore  fully  paid  up.  Well,  to  my 
mind,  that  is  a  contention  which  cannot  be  upheld.  It  cannot 
))e  upheld  by  evidence  of  a  mental  reservation  on  the  part  of 
the  person  signing  the  articles  of  association  that  the  signature 
was  meant  for  something  else  than  what  it  says.  To  myjnind 
the  conclusion  of  the  learned  judge  must  be  upheld.  The  only 
way  to  have  proved  the  arrangement  would  have  been  by 
contract  with  the  company,  and  of  such  a  contract  there  has 
been  no  proof. 

CuRLEWis,  J. :  I  concur  that  the  appeal  should  be  dismissed. 
Assuming  the  law  to  be  as  Mr.  de  Villiers  has  stated,  in  my 
opinion  the  facts  do  not  support  the  allegation  that  when  Long 
signed  he  did  so  partly  for  himself  and  partly  for  others.  The 
learned  judge  found  that  Hannay's  evidence,  generally  speaking, 
was  unacceptable.  It  seems  to  me  that  Hannay's  action  in  filling 
up  the  number  of  shares  after  the  signature  in  blank  was  practi- 
cally a  manipulation  to  get  the  necessary  number  of  shares  on 
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that  document  to  justify  the  Registrar  of  Companies  registering 
this  company.  There  is  no  evidence  of  any  contract  or  agreement 
between  Long  and  the  company  that  in  signing  he  was  cutting 
not  with  the  intention  of  binding  himself  to  take  3260  shares, 
but  only  to  take  260  for  himself  and  3000  as  trustee  for  the 
Rosemount  vendors'  syndicate.  As  regards  the  law  under  these 
circumstances  it  is  not  necessary  to  express  an  opinion ;  but  I  do 
not  wish  to  bind  myself  to  one  passage  in  the  learned  judge's 
judgment,  in  which  he  says  the  contract  created  by  the  signature 
to  the  articles  depends  upon  the  statute,  not  on  what  was  the 
intention  in  the  minds  of  the  parties.  I  do  not  wish  to  commit 
myself  to  that  reading  of  the  law. 

Appellant's  Attorneys :  Wagner  &  KUigsbricn  ;  Respondents' 
Attorneys :  Macintosh  &  Kennerley. 
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ROSEMOUNT    GOLD    MINING    SYNDICATE. 
LTD.,  IN  LIQUIDATION  v.  LISSACK. 

1905.    Septem}>er  12.    Innes,  C.J.,  and  Mason  and 
CURLEWIS,  J.J. 

Covfipany, — Shares  atvarded  in  return  far  aerviees. — Proof  of  value  of 
RerricP4t  r^nd^red, — Liqfiidation  of  company, — List  of  eonirihniories, 
— Law  1  of\%^i,-^Second  Vothtraad  Resolution,  art.  856,  ofl^th 
A^igusty  1893. 

The  aecretary  of  a  company  wrote  to  L^  a  broker,  that  the  company 
had  arranged  that  the  shareB  held  by  the  directors  and  certain 
of  the  shareholders  would  be  dealt  with  through  him  as  he  was  the 
company's  broker.  L  was  also  requested  to  inform  the  secretary 
of  the  Stock  Exchange  that  the  company  desired  its  name  placed 
on  the  share  list,  and  to  communicate  with  the  company  when 
this  had  been  arranged.  The  letter  pitM>eeded  :  "  The  directors  have 
grantofl  you  100  fully  paid  up  shares  in  consideration  of  your 
nervicesin  this  direction."  L  afimitted  that  he  did  not  get  the 
company  placed  on  the  Stock  Exchange  list,  as  that  did  not  come 
within  his  business  as  broker,  and  that  the  only  services  he  rendered 
to  the  company  were  to  send  applicants  for  shares  to  its  offices. 
The  company  was  subsequently  placed  in  liquidation.  Hddy  on 
appeal,  that  the  issue  of  tlie  shares  to  L  was  governed  by  the 
terms  of  the  letter ;  that  they  were  not  protected  by  the  terms  of 
the  Volksraadbesluit  of  the  16th  August,  1893 ;  and  that  L  should 
he  placed  on  the  list  of  contributories  in  respect  of  them. 

Appeal  from  a  judgment  of  Bristowe,  J.,  in  the  Witwaters- 
rand  High  Court. 

The  appellants  applied  iu  the  court  below  for  an  order  placing 
the  respondent  upon  the  list  of  contributories  in  the  liquidation 
of  the  Rosemount  Gold  Mining  Syndicate,  Ltd.,  in  respect  of  100 
shares.  The  basis  of  the  application  was  that  the  respondent 
had  received  the  100  shares  in  terms  of  a  letter  of  the  9th  April, 
1903,  and  that  no  ser\nce8  were  actually  rendered.  Lissack  in 
his  evidence  stated  he  had  received  the  shares  for  acting  as  the 
company's  broker.  He  admitted  that  he  had  not  been  instru 
mental  in  getting  the  company's  name  on  the  Stock  Exchange 
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list,  but  said  that  he  had  distributed  several  of  its  prospectuses 
and  sent  applicants  for  shares  to  its  offices.  The  learned  judge 
in  the  court  below  refused  to  place  Lissack's  name  on  the  list  of 
contributories,  and  dismissed  the  application  with  costs.  The 
liquidators  appealed.. 

The  terms  of  the  letter  of  the  9th  April,  1903,  and  the  other 
material  facts  appear  fully  from  the  judgments  on  appeal. 

Leonard,  K.C.  (with  him  CamiylM-Johnston),  for  the  ap- 
pellants: The  shares  were  never  sent  to  Lissack  for  services 
rendered,  as  he,  in  fact,  rendered  no  services  to  the  company. 
The  issue  of  the  shares  to  him  is  governed  by  the  terms  of  the 
letter  of  the  9th  April.  Lissack  admits  that  he  did  not  render 
the  services  mentioned  in  that  letter.  Even  if  Lissack  was  under 
the  impression  that  the  shares  were  fully  paid  up,  when  in  fact 
they  were  not,  that  misapprehension  of  his  legal  position  does 
not  help  him ;  see  Ex  parte  Sandys  (42  Ch.  Div.  98).  Even 
if  the  issue  of  the  shares  is  not  governed  by  the  letter,  the  onus 
is  still  on  Lissack  to  show  that  he  did  render  services  to  the 
company  of  an  e<{uivalent  value  of  100  shares,  which  he  has 
failed  to  do. 

Balfour,  for  the  respondent :  Lissack  was  under  the  impres- 
sion that  the  shares  were  fully  paid  up.  This  impression  was 
justified  by  the  terms  of  the  letter  of  the  9th  April,  and  the 
liquidators  are  now  estopped  from  alleging  the  contrary;  see 
Bloeinentlial  v.  Ford  ([1897]  A.C.  156).  It  was  quite  possible 
for  the  shares  to  have  been  fully  paid  up  even  though  they 
were  issued  by  the  company.  As  a  fact,  Lissack  did  render 
services  to  the  tympany.  He  was  the  company's  broker,  and 
obtained  subscribers  for  the  company.  The  terms  of  the  letter 
are  clear ;  the  respondent  is  written  to  as  "  our  broker,"  and  then, 
"  in  consideration  of  your  services,"  is  allotted  certain  shares. 

Leonard,  K.C,  in  reply:  Second  Volksraad  Resolution,  art, 
856,  of  the  16th  August,  1898,  is  important.  The  services  must 
be  rendered  to  or  on  behalf  of  the  company,  and  to  the  advance- 
ment of  its  purposes. 

Inkes,  C.J.:  It  is  admitted  that  Lissack  paid  no  money  in 
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return  for  the  100  shares  in  respect  of  which  it  is  now  sought  to 
place  him  upon  the  list  of  contributories,  and  the  learned  judge 
did  not  find  that  he  rendered  any  services  for  them ;  but  he  held 
that  he  was  not  liable  to  be  placed  on  the  list  for  two  reasons. 
First,  because  the  company  had  agreed  to  give  shares  which 
were  fully  paid  up ;  and,  second,  because  Lissack  had  agreed  to 
take  fully  paid  up  shares,  and  could  not  therefore  now  be  asked 
to  accept  shares  not  fully  paid  up.     In  regard  to  both  those 
points  the  questions  arise  whether  Lissack  knew  what  the  shares 
were  really  given  for,  and  whether  they  were  issued  under  cir- 
cumstances which  did  not  bring  them  within  the  protection  of 
the  Volksraadbesluit.    If  these  questions-  are  answered  in  the 
affirmative,  then  there  can  be  no  estoppel ;  for  Lissack  could  not 
be  heard  to  say  that  he  took  them  as  being  fully  paid  if  he 
actually  knew  what  they  were  for.    The  shares  were  issued  in 
terms  of  a  letter  of  the  9th  April  written  by  the  secretary  of  the 
company  to  Lissack:   "Dear  Sir^ — As  you  are  our  broker  we 
have  arranged  that  all  shares  held  by  the  directors,  together 
with  a  few  other  shareholders,  amounting  in  all  to  over  20,000 
shares,  wilt  be  dealt  with  through  your  good  self.''    Now  that 
was  a  privilege.    It  was  not  a  thing  for  which  the  company 
were  to  pay  him ;  it  was  a  favour  promised  in  respect  of  certain 
Rhare  transactions.    The  letter  goes  on :  ''  We  have  been  regis- 
tered with  a  capital  of  £45,000,  and  documents  can  be  inspected 
at  Messrs.  Langebrink  &  Smith.     Will  you  kindly  inform  the 
secretary  of  the  Stock  Exchange  that  we  wish  our  name  placed 
on  the  share  list    As  soon  as  this  is  arranged  kindly  let  us 
know  as  we  wish  you  to  have  them  made  marketable  as  early  as 
possible.    The  directors  have  granted  you  100  fully  paid  up 
shares  in  consideration  of  your  services  in  this  direction."    I 
must  say  thai  I  read  those  words  as  meaning  that  the  directors 
granted  lissack  100  fully  paid  up  shares  in  consideration  of  his 
getting  the  company  placed  on  the  Stock  Exchange  list    It 
then  proceeds :  "  Your  Bloemfontein  agent  only  got  applications 
for  15  shares.     We  are  therefore  sending  him  a  few  shares  as 
comnussion:"    That  last  passage  refers  to  an  entirely  different 
transaction ;  and  it  does  not  appear  to  me  to  affect  the  meaning 
of  the  previous  paragraphs. 
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Now  even  if  the  100  shares  had  been  granted  in  return  for 
liBsack's  acting  as  broker.for  certain  shareholders  (and  I  do  not 
think  that  they  were),  that  would  be  a  matter  concerning  the 
shareholders,  not  concerning,  the  company.  If  they  were  given 
as  a  reward  for  getting  the  company  placed  upon  the  Stock 
Exchange  list,  lissack  admits  that  it  was  no  part  of  a  broker's 
business  to  do  any  such  thing,  and,  as  a  matter  of  fact,  he  did 
not  do  it  That  being  so,  there  were  no  material  services 
rendered  in  return  for  these  shares.  Lissack  had  knowledge  of 
all  these  facts  and  of  the  circumstances  under  which  these  fully 
paid  up  shares  were  issued  to  him,  and  therefore  I  cannot  come 
to  the  same  conclusion  as  the  learned  judge.  I  confess  that  it  is 
with  considerable  hesitation  and  regret  that.  I  differ  in  any  par- 
ticular from  a  judgment  so  clear  and  full  and  plain  as  the  one 
delivered  in  this  case. 

BloementhaVs  case  was  quoted  by  Mr.  Balfour,  but  it  does 
not  seem  to  me  to  apply.  Lissack  does  not  pretend  that  thene 
shares  were  paid  for  by  some  one  else.  His  case  is  that  he 
received  them  for  work  done  for  the  benefit  of  the  company. 
Almost  the  whole  of  Mr.  Balfour's  argument  was  directed  to  the 
consideration  of  the  question  that  Lissack  did,  as  a  matter  of 
fact,  give  value  for  these  shares,  and  that  they  were  issued  by 
the  directors  to  him  in  return  for  services  rendered  for  the 
benefit  of  the  company.  But  I  cannot  see  how  that  accords 
with  the  terms  of  the  letter.  It  may  be  that  he  received  shares 
for  services  rendered  in  his  capacity  as  broker  which  are  not 
referred  to  in  that  letter;  but  these  shares  were  given  for  the 
services  there  i*eferred  to.  I  think  that  the  transaction  was 
governed  by  the  words  of  the  letter.  But,  even  if  Lissack  can 
go  outside  the  letter,  the  onus  is  on  him  to  show  that  he  rendered 
services  beneficial  to  the  company,  and  that  the  shares  were  given 
in  return  for  such  services.  And  I  am  satisfied,  after  reading 
the  evidence  and  the  affidavits,  that  he  has  not  discharged  thai 
onua  That  being  so,  I  think  that  Lissack  should  have  been 
placed  on  the  list  of  contributories,  and  that  the  appeal  must  be 
allowed  with  costs. 

Mason,  J. :  I  concur.    Assuming  that  Lissack  rendered  ser- 
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vioes,  it  rests  upon  him  to  prove  that  those  services  were  worth 
£100,  or  that  there  were  services  and  it  was  agreed  between  him 
and  the  company  that  they  should  be  treated  as  being  worth 
£100.  No  evidence  was  given  to  that  effect.  Of  the  value  of 
the  services  very  little.was  said.  He  says  he  sent  certain  people 
to  the  company  to  apply  for  shares,  but  there  is  nothing  in  the 
evidence  to  justify  us  in  assuming  that  those  services  were  of 
any  value;  and  therefore  I  come  to  the  conclusion  that  these 
shares  were  not  paid  for,  but  were  for  the  services  contained 
within  that  letter,  and  he  is  liable  to  pay  for  their  full  value. 
In  regard  to  the  estoppel,  I  agree  with  the  Chief  Justice  in 
saying  that  I  very  much  regret  that  I  have  to  differ  from  the 
learned  judge,  but  lissack  knew  that  the  shares  were  not  paid 
for  by  himself  or  by  some  one  else,  and  were  not  given  for 
substantial  services  rendered  to  the  company. 

CuRLEWis,  J. :  I  concur  in  allowing  the  appeal  I  also  fee 
regret  at  having  to  differ  from  the  learned  judge.  The  services 
which  were  rendered  by  Lissack  are  set  out  in  that  letter. 
Even  if  we  can  go  beyond  that  letter,  there  has  not  in  my 
opinion  been  any  evidence  to  prove  that  Lissack,  as  broker, 
renaered  any  services  to  the  company  or  for  the  benefit  of  the 
company. 

Iknes,  C.J. :  The  appeal  will  be  allowed  with  costs,  and  an 
order  made  for  Lissack  to  be  put  on  the  list  of  contributories. 

Appellants'  Attorneys:  Macintosh  &  Kennerley ;  Respond- 
ent's Attorneys :  Lunium.  it*  Nixon. 
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BEZUIDENHOUT  AND  OTHERS  v,  JOHAN- 
NESBURG WATERWORKS  ESTATE  AND 
EXPLORATION  CO.,  LTD. 

1905.    September  1 2.    Ikneh,  C  J.,  and  Mason  and  Curlewik,  J  J. 

Waler.^ Water  Board,— Ordituince  48  o/i904,  mc9.  22  andlOS.— -Parly 
to  be  sued, — Exception. 

The  plaintiffs  sued  for  the  cancellation  of  certain  water-rights  granted 
by  them  to  the  defendant  company  prior  to  the  pamting  of  Ordi- 
nance 48  of  1904,  and  which  the  latter  had  before  that  date 
agreed  to  cancel.  Heldj  that  the  cause  of  action  was  one  of  the 
obligations  transferred  from  the  defendant  company  to  the  Rand 
Water  Board  in  terms  of  sees.  22  and  103  of  tliat  Ordinance ;  an 
exception  to  the  declaration  on  that  ground  allowed. 

Appeal  from  a  decision  of  Bristdwe,  J.,  in  the  Witwatersrsnd 
High  Court. 

The  declaration  alleged  that  in  the  years  1889  and  1897 
respectively  the  plaintiffs  had  granted  the  defendant  company 
certain  water -rights  over  the  plaintiffs'  farm  Doomfontein. 
That  in  July,  1903,  the  company,  in  consideration  of  a  payment 
of  £10,000,  agreed  to  cancel  the  said  water-rights,  but  had  failed 
to  do  so.  The  plaintiffs  sued  for  cancellation  in  terms  of  the 
agreement  of  July,  1903,  and  for  damages.  The  defendant  com- 
pany excepted  on  the  ground  that  under  Ordinance  48  of  1904 
and  Government  Notice  1277  of  1904  the  undertaking  of  the  de- 
fendant company  as  defined  in  the  said  Ordinance  and  all  its 
debts,  liabilities  and  obligations  had  been  transferred  to  and 
became  vested  in  a  body  known  as  the  Rand  Water  Board  as 
from  the  31st  March,  1905,  and  that  consequently  the  relief 
sought  by  the  plaintiffs  could  not  be  claimed  against  the  de- 
fendant company.  The  exception  was  upheld,  and  the  plaintiffs 
appealed. 

Oregorowski,  for  the  appellants. 

LeoTiafd,  K.C.  (with  him  Balfoar),4or  the  respondents. 
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Innes,  C  J. :  The  question  is  whether  the  effect  of  Ordinance 
48  of  1904  was  to  transfer  from  the  defendant  company  tlie 
liability  or  obligation  which  forms  the  basis  of  the  action  brought 
by  the  plaintiffs,  and  to  impose  it  upon  the  Rand  Water  Board. 
In  my  opinion  that  wa§  the  result.    Sec.  22  provides  that,  "  Sub- 
ject to  the  provisions  of  this  Ordinance,  as  from  the  appointed 
day,  the  undertakings  mentioned  in  Schedule  E  of  this  Ordi- 
nance shall  be  transferred  to  and  shall  vest  in  the  Board,  and 
there  shall  also  be  transferred  from  each  company  therein  men- 
tioned to  the  Board  all  liabilities  with  respect  to  any  debentures, 
debenture  stock  or  mortgage  debt  of  such  company,  and  all  other 
debts,  liabilities  and  obligations  of  such  company  then  existing 
in  connection  with  each  undertaking."    A  consideration  of  the 
nature  of  the  contract  which  forms  the  subject  of  this  action 
convinces  me  that  the  effect  of  sec.  22  was  to  transfer  from  the 
defendant  company  to  the  Water  Board  all  liability  in  connection 
therewith.    Such  liability  was  an  obligation  of  the  company 
existing  in  connection  with  the  undertaking.     Sec  103  is,  if 
possible,  clearer:  "Subject  to  the  provisions  of  this  Ordinance, 
and  without  prejudice  to  any  remedy  over  by  the  Board  against 
any  of  the  said  companies :  (a)  if  on  the  appointed  day  any  pro- 
ceeding or  any  cause  of  action  is  pending  or  existing  by  or 
against  any  such  company  the  same  shall  not  abate,  be  discon- 
titfued  or  be  in  any  way  prejudicially  affected  by  reason  of  the 
transfer  to  the- Board  of  the  undertaking  of  the  company  or  of 
anything  in  this  Ordinance,  but  the  proceeding  or  cause  of  action 
may  be  continued,  prosecuted  or  enforced  by  or  against  the  Board 
as  it  might  have  been  by  or  against  the  company  if  this  Ordi- 
nance had  not  been  passed,  but  not  further  or  otherwise ;  and 
(6)  all  contracts,  deeds,  bonds,  agreements  and  other  instruments 
subsisting  immediately  before  the  appointed  day  and  affecting 
any  such  company  shall  be  of  as  full  force  and  effect  against  or 
in  favour  of  the  Board,  and  may  be  enforced  as  fully  and 
effectually  as  if  instead  of  the  company  the  Board  had  been  a 
party  hereto."    Here  was  a  contract  and  cause  of  action  existing 
on  the  appointed  day  as  against  the  company,  and  it  is  enforce- 
able against  the  Board  in  terms  of  sec.  103.    It  could  never  have 
been  the  intention  of  the  legislature  to  provide  that  such  causes. 
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of  action  could  be  enfotced  either  a^nst  the  original  company 
or  the  Board,  at  the  discretion  of  the  person  suing.  There  are 
other  provisions  which  show  clearly  that  it  was  the  policy  of 
the  Ordinance  to  ensure  that  undertakings  like  that  of  the 
defendant  company  should  be  wound  up  as  soon  as  possible. 
Practically  they  were  only  to  continue  for  that  purpose.  I 
think  the  point  in  dispute  is  clear,  that  the  learned  jud^  was 
right,  and  that  the  appeal  must  be  dismissed  with  costs. 

Mason  and  Curlewik,  J. J.,  concurred. 

Appellants'    Attorneys :     Rooth   Jk    WesHeU ;    RespODdents' 
Attorneys:   Lunnun  &  Nixon, 
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MAUDSLEY  v.  DUNTON. 

1905.     September  15.     BRitm>WE,  J. 

Practice. — Jitile  nm. — Betum  day. — Extefuiofi  of, — Order  qf  court 
lieceiM/ary, 

The  return  day  of  a  rule  nini  can  only  be  extended  by  application  to 
the  Court,  not  by  the  mere  consent  of  parties  out  of  court 

Application  tor  the  extension  of  the  return  day  of  a  rule  niei 
in  terms  of  a  consent  paper  filed.  The  applicant  and  respondent 
had  agreed  to  an  extension  of  the  return  day  of  a  temporary 
interdict  and  had  signed  a  document  embodying  the  terms  of  the 
consent.  The  parties  desired  to  have  the  matter  postponed  and 
the  return  day  extended  by  filing  the  consent  paper  with  the 
Registrar.  The  Registrar  refused  to  act  without  an  order  of 
court. 

Tindall,  for  the  applicant,  asked  for  a  ruliug  on  the  point 
raised  by  the  Registrar. 

The  Court  held  that  the  return  day  of  a  rule  nisi  could  not 
be  extended  by  the  mere  consent  of  parties.  The  rule  was  an 
order  of  the  Court,  and  could  only  be  varied  by  application  to 
the  Court  itself. 

Applicant's  Attorneys :  Macintosh  dk  Kenneiiey. 
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HUGO  V.  KENWOOD. 

1905.    September  18.    Wessels,  Mason  and  Curlewis,  JJ. 

Purchase  and  8aie.-^HorsejU/or  racing. — Mare  in/oal. —  Warraniif. 

The  appellant  purchased  from  the  respondent  a  mare  as  being  fit  for 
racing  purposes.  The  mare  was  raced,  and  it  was  then  discovered 
that  she  was  in  foal  and  unfit  for  racing.  The  appellant  rejected 
her,  but  the  respondent  refused  to  cancel  the  sale  and  sued  for  Uie 
balance  of  the  purchase-price.  HMj  on  appeal,  that  the  mare, 
being  in  foal  at  the  time  of  purchase,  was  unfit  for  racing  pur- 
poses, and  that  the  purchaser  was  entitled  to  cancel  the  contract. 

Appeal  from  a  decision  of  the  First  Civil  Magistrate  of 
Johannesburg. 

Henwood  sued  Hugo  in  the  magistrate's  court  upon  a  promis- 
sory note.  Hugo  pleaded  that  the  note  had  been  given  in  part 
payment  of  the  purchase-price  of  a  certain  mare;  that  he  had 
bought  the  mare  on  the  understanding  that  she  was  fit  for  racing 
purposes,  and  was  not  in  foal,  whereas  it  was  subsequently  ascer- 
tained that  the  contrary  was  the  case.  The  plaintiff  admitteGl 
that  the  mare  was  in  foal  at  the  time  of  sale,  but  denied  that  he 
had  represented  the  contrary.  He  contended  that  he  merely 
expressed  an  opinion  to  that  effect  No  evidence  was  called  for 
the  plaintiff.  Subsequent  to  the  purchase  the  defendant  raced 
the  mare,  and  he  then  discovered  that  she  was  not  fit  for  the 
purposes  for  which  she  had  been  sold.  As  soon  as  it  was  dear 
that  the  mare  was  in  foal  the  buyer  rejected  her.  The  plaintiflT 
refused  to  take  her  back  and  sued  for  the  balance  of  the  purchase- 
price.  The  magistrate  gave  judgment  for  the  plaintiff,  and  the 
defendant  appealed. 

Morice,  for  the  appellant :  The  facts  are  not  in  dispute.    The 

mare  was  sold  as  fit  for  racing  purposes.    TJiat  was  the  purpose 

.  for  which  the  appellant  bouglit  her.    A  mare  in  foal  is  not  fit  for 

racing;  see  O'Brien  v.  Palmer  (2  E.D.C.  344).    The  appelhuit 

could  not  reject  the  mare  soon  after  the  purchase  as  her  condition 
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was  Dot  definitely  known.  Subsequent  to  her  being  tried  the 
true  state  of  the  case  was  discovered,  and  the  appellant  rejected 
her.  The  mere  fact  that  she  was  raced  did  not  show  that  she 
was  fit  for  racing. 

B&naon,  for  the  respondent:  The  mare  was  fit  for  racing. 
She  was  actually  raced.  There  was  no  guarantee  that  the  mare 
was  not  in  foal ;  it  was  merely  an  expression  of  opinion.  The 
appellant  inspected  the  mare  and  must  have  known  of  her  con- 
dition. The  mere  fact  that  a  mare  is  in  foal  does  not  make  her 
unfit  to  race :  it  depends  upon  circumstances. 

Morice,  in  reply. 

Wessels,  J. :  In  this  case  the  plaintiff  in  the  court  below  sued 
on  a  promissory  note.  The  defendant  set  up  the  defence  that 
the  promissory'note  was  given  for  a  horse  bought  for  a  specific 
purpose.  There  is  a  long  afiidavit  setting  out  the  circumstances, 
but  the  real  point  for  decision  is,  What  was  the  mare  sold  for  ? 
There  is  no  doubt  the  mare  was  sold  for  racing  purposes.  If  a 
mare  is  in  foal,  as  this  mare  was,  she  is  not  fit  for  racing  pur- 
poses ;  so  that  the  seller  sold  what  he  could  not  deliver,  and  the 
buyer  received  what  he  did  not  purchase.  Whether,  therefore, 
the  seller  was  right  in  thinking  it  had  a  grass  belly,  or  whether 
he  knew  that  it  was  not  in  foal,  or  did  not  know  that  it  was,  will 
make  no  difference  whatsoever  to  this  case.  The  only  question 
for  OS  to  decide  is,  Did  the  seller  deliver  to  the  purchaser  a 
horse  fit  for  racing  purposes  ?  Upon  the  evidence  it  is  clear  that 
he  did  not. 

The  fact  that  the  horse  ran  cannot  make  any  difference 
either,  because  it  is  often  only  when  the  horse  runs  that  one  can 
tell  whether  it  is  or  is  not  fit  for  racing  purposes.  There  must, 
of  coarse,  be  rejection,  and  the  rejection  must  be  in  time ;  and  I 
cannot  say  from  the  evidence  before  us  that  the  rejection  was 
not  in  time.  As  soon  as  the  actual  discovery  was  made  that  the 
maie  was  in  foal,  and  there  was  no  doubt  about  the  matter — and 
apparently  from  the  evidence  these  matters  are  not  so  easy  to 
decide— the  buyer  rejected  it  Under  those  circumstances,  there- 
fore, the  appeal  must  be  upheld  with  costs  and  the  judgment 
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of  the  lower  court  set  aside.  The  Court  holds  that  the  plaintiff 
cannot  recover  the  purchase-price  as  the  sale  was  voidable.  The 
ease  is  referred  back  to  the  magistrate  to  decide  what  may  be 
due  to  plaintiff  or  defendant  on  the  assumption  that  the  sale  of 
the  mare  was  voidable  at  the  option  of  the  purchaser. 

Mason  and  Curlewih,  J.J.,  concurred. 

Appellant's  Attorney :  J.  F.  de  Beer;  Respondent's  Attorney  : 
H.  W.  J.  BUyrt. 


MOSENTHAL  &  CO.  v.  LINDLEY. 

1905.    September  19.    Innes,  CJ. 

Pravuianal  sentence, — General  eovering  b(md. — Security  /or  advaneeg. 
— Acknatdedgment  of  indebtedness. 

A  general  covering  bond  contained  an  acknowledgment  of  the  mort- 
gagor's indebtednem  to  the  mortgagee  in  a  certain  amount  at  the 
date  of  execution,  and  a  renunciation  of  aU  exceptions.  The 
condition  of  the  bond  was  that^  should  the  defendant  pay  all 
debts  due  or  to  be  due  by  him  to  the  mortgagee,  the  bond  should 
be  null  and  void ;  otIierwiHe  it  hHouUI  ramain  in  force.  Tlie 
mortgagee  applied  for  provisional  tieutence  for  the  full  face  value 
of  the  bond.  The  mortgagor  was  in  default,  and  there  was  nothing 
to  Hhow  what  amount  was  actually  due  under  the  bond.  Heid^ 
that  the  defendant  having  failed  to  show  that  his  obligations 
under  the  bond  had  been  discliarged,  proviuional  tientence  must 
be  granted  as  prayed. 

Standard  Ba^Jc  v.  PtH  ([1904]  T.S.  768)  distinguished. 

Application  for  provisional  sentence  for -the  face  amount  of  a 
general  covering  bond.- 

The  bond  stated  that  the  defendant  was  indebted  to  the 
plaintiffH  in  divei-s  sums  of  money,  arising;  from  money  lent. 
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goods  supplied  and  otherwise,  and  that  he  had  applied  to  them 
for  further  cash  advances.  All  the  exceptions  were  renounced  in 
the  bond  The  condition  of  the  bond  was  that  if  the  defendant 
should  pay  all  present  or  future  indebtedness  to  the  plaintiffs 
then  the  bond  should  be  null  and  void ;  otherwise  it  should  be 
of  full  force  and  effect. 

de  Wa4d,  for  the  plaintiflb:  Provisional  sentence  should  be 
granted  on  this  bond ;  de  Waal  and  de  Koch  v.  van  Zijl  (3  S.C. 
188) ;  We89ds  v.  Waal  (3  S.C.  123).  The  case  of  Standard  Bank 
V.  Peri  ([1904]  T.S.  768)  is  different,  as  in  that  case  there  was  no 
allegation  tiiat  any  amount  was  actually  due  at  the  time  of  the 
passing  of  the  bond.  The  plaintiffs  are  entitled  to  provisional 
sentence  for  the  full  face  value  of  the  bond ;  the  defendant  has 
been  served  with  the  summozis  and  does  not  oppose. 

No  appearance  for  the  defendant. 

Innss,  C.J. :  I  shall  grant  provisional  sentence.  There  is  an 
admission  in  the  bond  that  a  certain  amount  of  money  was  due  at 
the  date  of  execution,  and  that  admission  was  not  present  in  the 
case  of  Standard  Bank  v.  Perl.  Whatever  my  opinion  would  have 
been  had  this  matter  been  res  nova,  I  am  aware  that  in  the  Cape 
Colony  and  other  parts  of  South  Africa  it  has  been  the  custom 
to  give  provisional  sentence  on  a  covering  bond  containing  such 
an  admission.  The  courts  have  held  under  those  circumstances 
that  the  onus  lies  on  the  defendant  when  served  with  a  summons 
for  provisional  sentence  to  show  that  he  has  discharged  the 
obligation  which  admittedly  existed  at  the  date  of  execution, 
and  if  he  does  not  do  so  then  provisional  sentence  must  be  given 
for  the  full  face  value  of  the  bond.  That  being  the  general 
practice,  I  propose  to  follow  it  in  thin  case,  which  differs  from 
the  case  of  Standard  Bank  v.  Perl.  Provisional  sentence  as 
prayed. 

Plaintiffs'  Attorneys:  Booth  &  WeseeU. 
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(1)  POSTMASTER-GENERAL  v.  TAUTE. 

(2)  TREASURER-GENERAL  v.  VAN  VUREN. 

(3)  POSTMASTER-GENERAL  v.  PARSONS. 

(4)  MASTER  OF  SUPREME  COURT  v.  ROTH. 

1905.    August  22,  Sepievnher  22.     Innes,  C.J.,  and  Solomon 
and  CuRLEWis,  J.J. 

CompenMtxo, — Band  in  favour  of  Government  of  South  African  Repub- 
lic.— MUUary  ^requisition — Cheque, — Notes  issued  under  Law  1  of 
1900. 

Iniemational  law, — Conqueror, — Liability  for  debts  of  conquered  State, 

A  conquering  State  cannot  be  sued  in  its  own  courts  in  respect  ci 

contractual  obligations  incurred  by  its  adversary. 
.The  Government  of  the  Transvaal  cannot  be  sued  for  the  value  of 
goods  requisitioned  by  the  Government  of  the  South  African  Re- 
public ;  and  where  the  requisition  took  place  after  the  annexation 
a  claim  founded  upon  it  cannot  be  set  off  by  the  mortgagor  against 
a  bond  executed  in  favour  of  the  latter  Government  and  sued 
upon  by  the  former. 

A  subject  of  a  conquered  State  cannot  enforce  against  the  conqueror  a 
claim  for  compensation  for  goods  requisitioned  by  him  during  hos- 
tilities, nor  can  he  set  off  the  amount  of  such  claim  against  a  debt 
due  by  him  to  the  conqueror. 

The  Government  of  the  Transvaal  sued  on  a  bond  executed  in  favour 
of  the  Government  of  the  South  African  Republic.  Payment  had 
not  been  demanded,  and  the  bond  was  not  due  at  the  date  of 
annexation.  The  defendant  sought  to  set  off  an  amount  due  to 
him  by  the  late  Government  as  salary  for  services  rendered. 
Held,  that  there  could  be  no  eompensatio  unless  both  debts  were 
simultaneously  due,  that  n6  setH>ff  took  place  as  against  the  former 
Government ;  and  that  as  the  existing  Government  was  not  liable 
for  the  amount  claimed,  the  defence  must  fail. 

Where  in  a  similar  action  on  a  bond  executed  in  favour  of  the  Govern- 
ment of  the  South  African  Republic,  the  defendant  sought  to  set 
off  notes  issued  to  him  under  Law  1  of  1900,  and  unpaid  cheques 
by  that  Government  dated  prior  to  the  annexation,  Beld,  that  as 
the  notes  were  not  redeemable  until  after  the  date  of  annexation, 
they  could  not  be  set  off;  but  that  the  amount  of  the  cheques 
could  be  set  off  against  such  interest  as  was  legally  due  under  tlie 
bond  at  the  date  of  annexation. 
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Four  actions  for  provifiional  sentence  on  bonds  executed  in 
favour  of  the  late  Qovernment  of  the  Transvaal.  The  facts 
appear  from  the  judgments. 

Burna-Begg  (with  him  Matthews),  for  the  plaintiffs,  moved  for 
judgment. 

Esaden  (with  him  de  Waal),  for  the  defendant  Parsons :  The 
Crown  admits  that  the  goods  were  lawfully  commandeered  at 
the  prices  stated  in  the  receipts.  The  late  Government  was 
indebted  to  the  mortgagor  in  the  amount  of  the  goods  requisi- 
tioned and  the  value  of  the  notes ;  and  this  sum  should  be  set  off 
against  the  bond.  CompeTisatio  took  place  the  moment  these 
debts  were  incurred;  see  Symon  v.  Brecker  ([1904]  T.S.  745). 
The  fact  that  the  defendant's  claim  is  not  liquid  cannot  prevent 
compenaatio  from  operating;  a  liquidated  debt  can  be  set  off 
against  one  that  is  liquid;  see  van  Leeuwen's  ComTnentaries, 
vol.  2,  p.  329. 

[Innes,  C.J. :  The  bond  was  in  favour  of  the  late  Govern- 
ment. Could  compenaatio  take  place  if  that  Government  ceased 
to  exist  before  the  bond  became  due  ?] 

Tlie  bond  was  really  due  to  the  former  Government,  though 
not  enforceable.  Secondly,  this  Government  has  taken  over  the 
assets  of  its  predecessor  and  should  therefore  accept  its  liabilities ; 
8ee  HaA]eck*s  International  Law,  vol.  3,  p.  495 ;  Hall's  Interna- 
tiaaal  Law,  sees.  29,  205 ;  Grotius,  de  Jure  Belli  oc  Pads,  bk.  3, 
ch.  20 ;  C!obbett*s  Leading  Caaea  on  International  Law,  p.  232, 
Huber,  HedendaagHc/ie  Rechtageleerdheid,  3,  41, 16. 

[Innes,  C.J.,  called  attention  to  the  case  of  Weat  Rand  Oold 
Mining  Co.,  Ltd.,  v.  The  King  (King's  Bench  Division,  Ist  June, 
1905).] 

de  Waal,  for  the  defendant  Taute :  Whether  the  debts  sought 
to  be  set  off  were  incurred  before  or  after  the  annexation  makesno 
difference.  The  test  is  whether  the  mortgagor  could  be  deprived 
of  his  right  to  pay  the  late  Government  after  that  date.  If  not, 
then  compenaatio  operates.  The  plaintiff  alleges  he  is  the  lawful 
successor  of  the  late  Postmaster-General.  If  the  defendant  could 
plead  set  off  against  the  former  Government,  the  present  Govern- 
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ment,  being  its  legal  successor,  cannot  deprive  defendant  of  the 
right  of  relying  on  that  plea. 

Oregarowaki,  for  the  defendant  van  Vuren :  This  defendant 
could  not  sue  the  present  Government  for  arrears  of  salary,  for 
then  he  would  be  relying  on  an  act  of  State.  But  he  may  plead 
set  off  of  the  salary  as  a  defence.  The  amount  is  liquidated  and 
can  be  compensated  against  a  bond ;  see  Burge  on  Suretysfiip, 
p.  188;  Kruger  v.  van  Vuuren  (5  S.C.  161);  Scott  v.  Bamanl 
(9  S.C.  323).  In  regard  to  salary  due  after  the  annexation,  the 
ordinaiy  relation  of  creditor  and  debtor  existed  between  the  late 
Government  and  the  defendant.  The  Proclamation  of  annexation 
did  not  upset  the  late  .Govemmeni  The  conqueror  takes  over 
all  debts  which  he  does  not  expressly  repudiate.  If  defendant 
had  paid  off  the  bond  to  the  late  Government  after  annexation, 
the  present  Government  could  not  have  sued  on  it.  Yoet,  cul 
Pandectas  {19,  2,  29),  says  that  a  lessee  who  pays  rent  to  an 
enemy  in  occupation  is  freed  from  paying  the  leasor. 

Smuts,  for  the  defendant  Roth :  Debts  due  by  the  late  Govern- 
ment to  Roth  prior  to  the  annexation  can  be  set  oft*.  Debts  due 
after  annexation  can  also  be  set  off.  Even  after  annexation  the 
late  Government  remained  as  the  de  facto  Government  in  the 
Transvaal,  and  payment  of  the  bond  could  have  been  validly 
made  to  it.  Therefore  payment  could  have  taken  place  through 
cofnpeiiaatio.  As  to  payment  to  the  de  facto  Government  ex- 
tinguishing the  debt,  see  Cobbett's  Leading  Cases  on  Inter- 
national Law,  p.  230 ;  Phillimore's  IntemcUional  Law,  vol.  3, 
p.  829.  The  late  Government  was  the  de  facto  Government 
after  annexation;  see  Hall's  International  Law,  sec.  158; 
Wheaton's  Intemaiimial  Law,  p.  470.  As  to  the  claim  for 
compensation,  this  amount  cannot  be  set  off, '  but  it  can  be 
pleaded  as  a  defence  in  an  action  for  provisional  sentence. 

BurnS'Begg,  on  all  four  cases :  A  conqueror  is  not  obliged  to 
take  over  the  liabilities  of  the  conquered  State.  Liabilities  re- 
sulting from  an  act  of  State  cannot  be  decided  by  a  municipal 
court  See  Dos  v.  Secretary  of  State  for  India  (19  Eq.  509); 
Rustnmjee  w.  Tlie  Queen  (2  Q.B.D.  69);  Cook  v.  Sprigg  ([1899] 
A.C.  672);    West  Rand  Gold  Mining  Co,,  Ltd.,  v.  Tlie  King 
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(King's  Bench  Division,  1st  June,  1905).  Therefore,  unless 
set-off  operated  against  the  late  Government,  debts  due  by 
that  Oovernment  to  the  defendants  cannot  be  set  off  against 
a  claim  by  this  Government.  For  compensatio  to  operate  both 
debts  must  be  due  and  of  the  same  kind.  The  plaintiffs'  claims 
being  liquid,  the  debts  sought  to  be  set  off  should  also  be  liquid : 
see  Voet,  ad  Pandedaa,  16,  2,  2, 16, 17 ;  du  PUfmn  v.  van  Blerk 
(Buch.  1869,  p.  73).  Further,  it  is  doubtful  whether  set-off  can 
operate  at  all  against  the  State.  As  to  the  case  of  Parsons,  the 
bond  was  not  due  prior  to  the  annexation,  nor  were  the  notes 
issued  under  Law  1  of  1900.  Therefore  no  set-off  took  place. 
In  the  case  of  Taute  the  requisitions  were  all  made  after  annexa- 
tion. Even  if  they  had  occurred  before  that  date,  there  was  no 
obligation  on  the  late  Government  to  pay  on  the  receipts ;  see 
Law  20  of  1898.  In  van  Vuren's  case  the  bond  was  never  due 
to  the  old  Government;  moreover,  a  salary  cannot  be  set  off 
against  a  liquid  document  So  also  the  bond  executed  by  Both 
was  not  due  to  the  late  Government.  The  compensation  claim 
is  only  a  military  receipt,  and  no  acknowledgment  of  debt. 

Cur.  adv.  wM. 

Postea  (September  22)  :— 

POSTMASTER-GENERAL  v.  TAUTE. 

Innes,  C.J. :  This  is  an  application  for  provisional  sentence 
on  a  mortgage  bond  passed  by  the  defendant  in  favour  of  the 
Postmaster-General  of  the  South  African  Republic.  The  bond 
was  for  £750  with  interest  at  6  per  cent.,  payable  half-yearly  in 
advance.  The  date  of  execution  was  the  6th  December,  1895. 
The  conditions  were  that  the  capital  was  due  on  5th  December, 
1896 ;  but  that  if  not  demanded  or  paid  then,  the  liability  was  to 
be  taken  as  indefinitely  extended,  subject  to  three  months' 
written  notice  on  either  side.  And,  if  the  interest  was  not  paid 
when  due,  the  bond-holder  was  to  have  the  right  forthwith  to 
call  up  the  full  amount  of  the  bond  without  notice. 

The  summons  alleges  that  the  defendant  has  been  in  default 
with  the  payment  of  interest  from  the  1st  June,  1902 ;  and  it 
claims  the  entire  debt  on  that  ground.    It  further  states  that,  as 
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a  fact,  no  interest  has  been  paid  since  6th  December,  1899,  and 
the  sum  of  £111,  168.  5d.  with  interest  thereon  is  demanded 
under  the  provisions  of  Ordinance  42  of  1902. 

The  affidavit  filed  traverses  none  of  the  allegations  contained 
in  the  summons,  the  only  defence  put  forward  being  that  the 
Government  of  the  Republic  was  indebted  to  the  defendant  in  a 
sum  of  £1820,  which  it  is  contended  should  be  set  off  against, 
and  should  be  taken  as  extinguishing,  the  claim  now  made  bj 
the  plaintiff.  The  documents  relied  upon  by  Taute,  as  establiali- 
ing  the  debt  due  to  him  by  the  late  Government,  consist  of. 
memoi*anda  signed  by  various  officials,  acknowledging  indebted- 
ness in  respect  of  stock  and  supplies  requisitioned  for  the  use  of 
the  State  during  the  war.  All  these  documents  bear  dates  sub- 
sequent to  the  1st  September,  1900.  The  question  is  whether  all 
or  any  of  the  amounts  referred  to  can  be  set  off  against  the 
plaintiffs  claim. 

When  at  the  conclusion  of  a  war  one  of  the  combatant  States 
is  absorbed  by  the  otheis  the  conqueror  becomes,  by  right  of  con- 
quest, the  successor  to  all  the  public  property,  corporeal  and 
incorporeal,  of  the  vanquished.  That  result  follows  so  soon  as  a 
conquest  is  complete.  In  the  present  instance  the  conquest 
has  been  perfected  by  annexation  ;  and  the  principle  to  which 
I  have  referred  is  one  which  certainly  cannot  be  questioned 
in  the  courts  of  the  annexing  State.  The  debt  sued  upon  was 
due  to  the  late  Government,  it  has  become  the  property  of  the 
present  one,  and  the  Postmaster-General  is  the  appropriate  officer 
to  represent  the  Crown  in  any  steps  taken  to  enforce  it. 

But  the  conquering  State  cannot  be  sued,  in  its  own  courts, 
in  respect  of  contractual  obligations  alleged  to  have  been  incurred 
by  its  adversary.  Because  the  annexation  is  an  act  of  State, 
carried  out  by  the  supreme  authority  of  the  conquering  country, 
and  neither  the  act  itself  nor  its  legal  consequences  can  be  called 
in  question  in  the  courts  of  that  country.  Those  courts  have  no 
power  to  adjudicate  upon  it,  and  they  are  bound  to  recognise  it. 
It  is  therefore  impossible  for  them  to  declare  that,  as  a  result  of 
annexation,  any  contractual  obligations  have  been  transferred 
from  the  one  Government  to  the  other.  No  doubt  it  is  just  and 
right  that  in  many  cases  such  obligations  should  be  reoogniaed. 
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And  if  a  conquering  State  were  recklessly  to  repudiate  all  the 
liabilities  of  the  country  which  it  had  absorbed,  such  conduct 
might  lead  to  international  complications,  and  would  certainly 
be  reprobated  by  civilised  public  opinion.  Hence  wholesale  re- 
padiation  is  never  likely  to  occur,  and  conquering  Governments 
will  in  practice  largely  hold  themselves  bound  by  the  commit- 
ments of  their  predecessors.  But  though  such  an  attitude  may 
be  adopted,  for  reasons  of  policy  oc  from  a  sense  of  moral  obli- 
gation, no  country  can  be  compelled  to  adopt  it  oy  the  decree  of 
its  own  courts.  Even  if  the  recognition  of  contractual  obliga- 
tions formed  the  subject  of  treaty  agreement  between  the  belli- 
gerents, the  conqueror  could  not  be  sued  upon  his  promises  in 
his  own  courts.  Honour  and  policy  would  induce  him  to  observe 
his  engagements ;  but  municipal  law  would  have  no  voice  in  the 
matter.  As  the  conscience  of  mankind  improves,  the  tendency 
will  doubtless  be  to  take  an  ever  widening  view  of  the  obliga- 
tions which  a  conquering  State  ought  to  recognise ;  but  liabilities 
incurred  by  a  vanquished  nation  to  its  own  subjects,  in  the  pro- 
secution of  warlike  operations  against  the  conqueror,  will  pro- 
bably be  among  the  last  to  commend  themselves  to  the  latter  as 
entitled  to  recognition. 

A  consideration  df  these  princifdes  shows  that  no  action 
oonld  be  brought  by  Taute  against  the  plaintiff,  to  enforce  pay- 
ments of  the  amounts  figuring  upon  the  requisition  papers  which 
he  ha«  filed,  even  assuming  that  it  would  have  been  competent 
for  him  to  sue  the  late  Qovemment — a  point  upon  which  it  is 
unnecessary  to  express  an  opinion.  But  that  does  not  dispose  of 
the  defence  upon  which  he  relies.  By  our  law  set-off  is  equiva- 
lent to  payment,  and  extinguishes  the  debt  to  which  it  applies, 
'  as  effectually,  and  to  the  same  extent.  And  though  the  defend- 
ant cannot  now  sue  upon  his  claims,  there  is  nothing  to  prevent 
him  from  showing,  if  he  can,  that  they  have  had  the  effect  of 
neutralising  the  debt  which  he  is  being  called  upon  to  pay.  If  he 
had  paid  part  of  the  capital  in  cash  before  the  present  Qovem- 
ment acquired  any  right  to  the  bond,  then  there  would  have 
'been  so  much  the  less  for  it  to  succeed  to.  And  if  he  can  estab- 
lish the  operation  of  the  doctrine  of  set-off,  as  between  the  bond 
which  he  owed  the  late  Government  and  the  debts  which  it  owed 
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him,  then,  of  course,  the  amount  of  the  bond  would  be  auto- 
matically reduced  or  extinguished. as  from  the  date  when  the 
set-off  came  into  operation.  But 'to  prove  a  discharge  of  the 
bond  debt,  in  whole  or  in  part,  before  it  was  acquired  by  the 
present  Government,  he  must  prove  that  the  set-off  on  which  he 
relies  took  effect  during  the  lifetime  of  the  late  Government ;  no 
set-off  could  operate  against  it  after  it  had  ceased  to  exist  Now 
we  have  already  decided  that  this  Court  cannot  recognise  the 
existence  of  the  late  Republic  or  its  Administration  after  the 
1st  September,  1900;  and  there  is  nothing  to  add  to  the  re- 
marks  made  upon  .that  point  in  van  Dev&nter  v.  Hancke  and 
Mossap  ([1903]  T.S.  401).  It  follows  that,  if  the  defendant 
wishes  to  make  good  his  case,  he  must  show  that  his  claims 
against  the  late  Government  existed  in  a  liquidated  form  before 
the  Ist  September,  1900.  An  examination  of  the  documents 
filed  shows  that  the  transactions  to  which  they  refer  all  took 
place  after  that  date;  And  the  defence  therefore  fails.  Pro- 
visional sentence  must  *be  granted  as  prayed,  and  the  property 
mortgaged  must  be  declared  executable. 

S01-.OMON  and  CuRLEWis,  J.J.,  concurred. 

TREASURER-GENERAL  v.  VAN  VUREN. 

Innes,  C.  J. :  Provisional  sentence  is  prayed  on  a  mortgage  bond 
for  £]  00  passed  on  the  11th  September,  1895,  by  the  defendant  in 
favour  of  the  Treasurer-General  of  the  South  African  Republia 
The  currency  of  the  bond  was  five  years — ^the  10th  September, 
1900,  having  been  fixed  as  the  date  of  repayment  of  the  capital, 
which  bore  interest  at  6  per  cent  payable  half-yearly.  It  was 
specially  provided  that  if  the  interest  became  at  any  time  six 
months  in  arrear,  then  payment  of  both  capital  and  interest  could 
be  demanded  by  the  mortgagee.  No  interest  has  been  paid  for  any 
period  subsequent  to  the  10th  March,  1899;  and  the  summons 
claims  not  only  capital  and  arrears,  but  also  interest  in  terms  of 
Ordinance  42  of  1902. 

The  defendant  was  a  mounted  policeman  in  the  service  of 
the  Republic  at  a  monthly  salary  of  £22,"  Is.  8d.  He  states  that 
there  are  arrears  of  pay  due  to  him  for  the  period  Ist  June, 
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1900,  to  30th  April,  1901,  amoonting  in  all  to  £242,  ISs.  4d., 
and  he  daims  to  set  off  this  sum  against  the  plaintiffs 
demand. 

It  follows,  from  what  was  said  in  TavAi%  case,  that  it  is  open 
for  Uie  defendant  to  raise  a  defence  of  set-off  to  the  present 
daim ;-  bat  that  no  debt  dne  by  the  late  Government  can  be 
relied  on  for.  that  purpose,  unless  it  arose  before  the  1st  Septem- 
ber, 1900.  On  the  defendant's  own  showing  his  pay  was  not  in 
arrear  until  the  1st  June,  so  that  the  sum  of  £66,  5s. — ^being 
salary  for  three  months — is  the  only  amount  which  he  can  make 
use  of  for  the  purpose  of  set-off.  The  law  requires  that  a  debt 
which  it  is  desired  to  oppose  by  way  of  set-off  must  be  of  a 
liquidated  nature.  It  need  not  be  liquid  in  the  sense  in  which 
that  word  is  now  used  in  our  practice.  According  to  Vinnius 
{^Afti  Jturia  Quaeri,  1,  c  50),  if  not  admitted  by  the  other  side 
it  must  be  capable  of  easy  and  speedy  proof.  Pothier  {Olligatuj^is, 
8,  c  4,  sec.  2)  says  a  debt  is  liquidated  when  it  is  .evident  that 
it  18  due,  and  to  "what  amount — cv/in  certum  est  an  et  qucmtum 
debecUur;  he  adds  that  a  disputed  debt  cannot  be  opposed  in 
compensation  unless  the  person  who  opposes  it  has  proof  at 
hand,  and  is  in  a  position  to  justify  his  claim  promptly  and 
summarily.  (See  also  Code,  4,  31, 14,  par.  1 ;  Burton's  Ins.  Law, 
p.  96 ;  Burge,  vol.  8,  p.  807 ;  Kruger  v.  van  Vuv/ren*s  Executor, 
5  S.C.  162.)  According  to  the  above  tests  the  defendant's  claim 
is  a  liquidated  one;  though  not  formally  admitted  it  is  not- 
disputed,  and  it  is  by  its  nature  capable  of  prompt  and  speedy 
proof.  It  is  therefore  a  matter  which  would  ordinarily  be 
available  as  a  set-off.  The  question,  however,  remains  whether 
under  the  drcumstances  of  the  present  case  it  can  be  held  to 
have  extinguished  any  portion  of  the  capital  or  interest  claimed 
by  the  plaintiff. 

The  rule  is  elementary  that  a  debt  which  it  is  sought  to  oppose 
to  another  by  way  of  compensation  must  be  fully  due.  In  theory 
of  law  the  two  debtors  pay  one  another  not  by  cash,  but  by  a 
reciprocal  cancellation  of  their  respective  claims ;  and,  in  order 
that  such  an  operation  may  take  place,  the  debt  preferred  in 
isatisfaction  of  the  other  must  be  absolutely  due  at  the  moment. 
In  ordinary  cases  no  question  arises  as  to  the  debt  against  which 
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compensation  is  opposed.  The  plaintiff  comes  into  conii  to  en- 
force his  claim;  the  defendant,  while  assuming  that  it  is  dae, 
brings  forward  a  liquidated  claim  of  his  own  and  contends  that 
the  two  are  mutually  destructive.  And  so  they  are  if  he  estab- 
lishes his  facts.  But  this  is  not  an  ordinary  case.  The  plaintiff 
who  sues  is  a  different  persona  from  the  original  debtor  of  the 
defendant.  And  what  the  latter  must  establish,  if  he  would 
have  the  benefit  of  set-off,  is  that  on  or  before  the  1st  September, 
1900,  at  a  time  when  no  legal  proceedings  were  pending  between 
him  and  the  late  Government,  there  were  two  debts  in  existence 
which  automatically  destroyed  each  other.  To  bring  about  that 
result  he  must  show  that  not  only  was  the  Qovemment  under 
an  obligation  to  pay  him,  but  that  he  was  under  an  obligation 
to  pay  the  Qovernraent  If  the  latter  was  not  demanding  pay- 
ment of  its  bond,  and  if  the  debt  was  not  due  at  the  time,  there 
is  no  principle  of  law  which  would  justify  the  contention  that 
the  bond  was  diminished  or  extinguished  by  the  mere  existence 
of  the  Government  debt. 

Set-off,  like  payment,  should  be  pleaded  and  proved,  so  that 
the  Court  may  give  effect  to  it ;  but  its  operation  dates  back  to 
the  moment  when  the  two  persons  concerned  were  reciprocally 
liable  to  one  another  (Voet,  ad  PandecUis,  16,  2,  2).  At  that 
moment  in  intendment  of  taw  they  are  regarded  as  having  paid 
each  the  other's  claim  with  his  own,  so  far  as  it  would  go.  And 
for  that  process  to  take  place  it  is  essential  that  both  debts 
should  be  fully  due. 

At  no  time  prior  to  the  1st  September,  1900,  was  the  capital 
of  this  bond  due.  The  defendant  had  made  default  in  the  pay- 
ment of  interest,  but  that  did  not  make  him  liable  to  pay  the 
capital.  It  entitled  the  Government  to  demand  payment ;  but, 
in  the  absence  of  such  a  demand,  the  capital  was  not  due  till  the 
10th  September,  1900.  There  could  therefore  be  no  compensa- 
tion on  or  before  the  Ist  September,  1900,  as  between  the  plain- 
tiff's salary,  which  was  due,  and  the  capital  amount  of  the  b(»idy 
which  was  not  due.  With  regard  to  interest  it  was  different. 
Dies  interpelUivit  pro  hoinine;  and  interest  under  the  bond 
became  fully  due  as  each  half*yearly  period  came  round.  And 
this  interest  was  compensated  by  the  arrears  of  salary  to  which 
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the  defendant  became  entitled  between  June  and  September. 
Unfortunately  for  the  defendant  the  amount  of  interest  due  by 
him  on  the  1st  September  was  very  small — only  £9  at  the  most. 
But,  whatever  it  was,  it  must  be  regarded  as  having  been  dis- 
charged by  the  operation  of  set-off,  and  the  Government  cannot 
now  demand  it.  There  will  be  provisional  sentence  as  prayed, 
less  the  sum  of  £9,  with  costs.  The  property  mortgaged  is 
declared  executable. 

SoTX>MON  and  Curlewis,  J.J.,  concurred. 

POSTMASTER-GENERAL  v.  PARSONS. 

Inkes,  C.J. :  The  application  for  provisional  sentence  in  this 
matter  is  for  £1050  (with  interest  from  the  Ist  January,  1906), 
being  the  balance  due  oh  a  bond  for  £1500  passed  by  the 
defendant  on  the  20th  February,  1899,  in  favour  of  the  Post- 
master-General of  the  South  African  Republic  The  conditions 
were  that  the  capital  should  become  due  on  the  1st  February, 
1900,  but  if  not  paid  or  demanded  then  the  bond  was  to  be  con- 
sidered as  having  been  tacitly  extended,  and  liable  to  be  tenni- 
nated  by  either  party  on  three  months'  written  notice.  The 
capital  was  not  paid  in  1900,  and  the  lx)nd  remained  in  force 
until  September,  1904,  when  the  Government  gave  notice  calling 
it  up.  The  defendant  paid  interest  to  the  new  Government, 
accepted  a  remission  of  certain  interest  which  accrued  whilche 
had  no  beneficial  occupation  of  the  property,  and  also  made  pay- 
ments against  capital.  He  now  pleads  a  set-oft' against  the  bond, 
of  £547,  being  notes  of  the  late  Government  of  which  he  is  the 
holder,  and  £608,  being  an  amount  due  to  him  for  goods  requi- 
sitioned and  supplied  to  the  Republican  forces  during  the  war. 

Regard  being  had  to  the  decision  in  van  Vwren's  case,  it  is 
dear  that  the  defence  of  set-off  must  fail,  because  the  bond  was 
not  due  on  the  Ist  September,  1900.  As  to  the  interest,  that  has 
all  been  paid.  The  defendant  may  possibly  hereafter  biing  an 
action  to  recover  by  way  of  comdictio  indebiti  the  amount  of 
any  interest  which  may  have  appeared  due  on  the  1st  September, 
1900,  and  whicli  he  has  since  paid.  It  is  not  necessaty  to  express 
any  opinion  on  the  merits  of  such  an  action;  but  it  would  depend 
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npon  the  qaestion  whether  such  interest  ahould  be  regarded  as 
having  been  extinguished  by  set-off  at  the  date  mentioned. 
That  again  would  depend  on  whether  the  defendant  acquired 
the  notes  before  the  1st  September,  and  whether  they  were  pay- 
able by  the  Republic  then ;  and,  further,  whether  his  claim  for 
goods  requisitioned  was  one  which  could  have  been  enforced 
against  the  late  Government  in  the  courts  of  the  South  African 
Republic.  But  these  inquiries  cannot  affect  the  present  applica- 
tion. There  must  be  provisional  sentence  as  prayed  with  costs, 
and  the  property  must  be  declared  executable. 

Solomon  and  Curlewis,  J.J.,  concurred. 

MASTER  OF  THE  SUPREME  COURT  t.  ROTH. 

Iknes,  CJ.  :  Tlie  plaintiff  sues  on  a  bond  for  £750  executed  by 
defendant  in  favour  of  the  Oi-phan  Master  of  the  late  Republic 
Interest  ran  at  6  per  cent  payable  half-yearly,  and  the  capital 
was  made  payable  on  the  17th  April,  1902.  Should  the  interest 
be  more  than  six  months  in  arrear,  the  mortgagee  was  to  have 
the  right  forthwith  to  demand  payment  of  the  whole  debt.  The 
bond  is  now  due,  and,  in  addition  to  the  capital,  interest  is 
claimed  from  the  7th  April,  1899,  as  well  as  special  interest 
under  Ordinance  42  of  1902.  The  defendant  wishes  to  set  off, 
first,  an  amount  of  £1284,  being  a  claim  by  a  Mrs.  J.  C.  E.  Roth 
against  the  British  Government  for  stock;  vehicles,  &c.,  com- 
mandeered— of  which  claim  the  defendant  is  the  cessionary; 
second,  the  sum  of  £1000,  being  notes  of  the  late  Government 
issued  under  Law  1  of  1900,  and  now  in  her  possession ;  and, 
third,  a  sum  of  £54,  lis.  8d.,  being  in  respect  of  two  unpaid 
cheques  drawn  in  her  favour  by  the  late  Government,  bearing 
date  the  30th  May  and  Ist  June,  1900. 

So  far  as  the  law  relating  to  the  second  and  third  claims  is 
concerned  the  matter  is  governed  by  the  decision  in  van  Vuren'tt 
case.  The  bond  was  not  due  on  the  Ist  September,  1900,  and 
therefore  so  far  as  capital  is  concerned,  it  is  not  possible  for  any 
set-off  against  the  late  Government  to  operate.  But  there  had 
been  no  payment  of  interest  after  the  7th  April,  1899;  there 
was  therefore  at  the  date  of  annexation  a  sum  of  £03,  9s.  prlmd 
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/aet6  dae  by  the  defendant  to  the  Jate  Government  for  arrear 
interest.  The  question  is  whether  that  apparent  debt,  or  any 
part  of  it,  had  really  been  extinguished  as  a  result  of  the  set-off 
which  the  defendant  maintains  took  place. 

In  respect  of  the  Government  notes  for  £1000,  it  is  clear  that 
the  defendant  must  fail.  There  is  no  proof  that  she  became  the 
holder  of  them  before  the  date  of  annexation.  And  the  onus  is 
upon  her  to  establish  the  fact.  Moreover,  in  terms  of  the  Law 
under  which  they  purported  to  be  issued,  the  Government  was 
under  no  obligation  to  redeem  any  of  them  until  the  1st  June, 
1901.  So  that  they  constituted  no  debt  which  was  fully  due  on 
the  1st  September,  1900. 

As  to  the  two  cheques  for  £54,  lis.  8d.,  however,  the  matter 
is  different.  They  are  both  dated  prior  to  annexation,  and  they 
certainly  establish  the  existence  of  a  liquidated  debt  due  by  the 
Government  to  the  defendant  before  that  date.  And  that  debt 
may  properly  be  opposed  by  way  of  compensation  to  the  interest 
which,  before  the  same  date,  was  owed  by  Mrs.  Both. 

The  only  item  remaining  for  consideration  is  the  first  one, 
and  that  stands  on  an  entirely  different  footing  from  the  others. 
The  defendant  claims  to  set  off  the  sum  of  £1284  as  being  an 
amount  due  to  her  not  by  the  late,  but  by  the  present  Govern- 
ment. Though  the  capital  of  the  bond  was  not  due  on  the  1st 
September,  1900,  it  is  certainly  due  now,  and  if  the  defendant  is 
correct  in  maintaining  that  the  sum  of  £1284  is  owing  to  her 
as  a  legal  debt  by  this  Government,  then  both  the  capital  and 
so  much  interest  as  still  remained  open  would  be  wiped  out, 
leaving  a  substantial  balance  in  her  favour. 

Her  claim  is  based  upon  a  document  signed  at  Middelburg 
in  July,  1901,  by  Major  E.  H.  Griffith,  and  setting  forth,  under 
various  heads,  the  claims  of  a  Mrs.  J.  C.  E.  Roth  for  compensation 
in  respect  of  services,  animals  and  transport  commandeered  by 
the  British  military  authorities  during  the  war.  All  rights  under 
this  document  have  been  ceded  to  the  defendant.  It  is  not  signed 
by  an  official,  past  or  present,  of  the  civil  Government  of  the 
Transvaal.  And  it  is  interesting  to  note  that  Roman  law  did 
not  permit  a  debt  due  by  one  deimrtnient  of  the  State  to  be  set 
off  against  a  claim  made  by  a  ditt'erent  department  (Code,  4,  31, 
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sec.  1).  Potbier  adopts  the  same  principle  (ObligiUions,  sec.  589). 
But  it  is  not  necessary  to  decide  whether  a  debt  incurred  by  the 
military  authorities  could  be  set  off  against  a  claim  by  the  civil 
Qovemment;  nor  to  discuss  whether  this  claim  could  be  effec- 
tually ceded  in  view  of  the  conditions  printed  upon  the  document 
Because  there  is  an  initial  objection,  fatal  to  the  defendant's 
contention,  and  that  is  that  the  acknowledgment  relied  on  docH 
not  constitute  a  debt  due  by  the  Crown  at  all.  Upon  the  face 
of  the  document  it  appears  that  Mrs.  J.  C.  E.  Both  s  claim  is  one 
which  arises  in  respect  of  property  commandeered  and  transport 
r^uisitioued  by  the  military  authorities  during  the  progress  of 
hostilities.  No  contract  of  purchase  or  of  hire  is  alleged;  the 
property  was  taken  and  the  transport  was  exacted  in  the  course 
of  warlike  operations.  Now  hostile  requisition  by  an  invading 
army  is  a  proc^ess  to  which  private  movable  property  situated 
within  the  theatre  of  war  is  unfortunately  always  liable.  IT 
resorted  to,  it  founds  no  legal  claim  for  compensation  against 
the  invader  which  can  be  enforced  in  his  courts.  Any  restitution 
made  is  an  act  of  poUcy  or  of  grace,  not  the  discharge  of  a  legal 
liability.  It  follows  that  in  law  no  debt  is,  or  at  any  time  was, 
due  by  the  Crown  in  respect  of  the  compensation  claim  which 
the  defendant  relies  upon,  and  that  therefore  such  claim  cannot 
operate  as  a  set-off.  The  result  is  that  provisional  sentence 
must  be  granted  as  prayed — less  the  sum  of  £54,  lis.  8d.,  ¥rilh 
costs;  and  the  property  specially  mortgaged  must  be  declared 
executable. 

Solomon  and  Curlewis,  J.J.,  concurred. 

Plaintiffs'  Attorney:  J,  U,  L,  FindUiy;  Defendants*  Attorneys: 
(1)  J.  E»aer;  (2)  C.  F.  Beyers;  (3)  J,  Ewer;  (4)  C.  F,  Beyers. 
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1905.    September  25.     Innes,  C.J.,  and  Mahon  and 
BR18TOWE,  J,J. 

CrimuMl  procedure. — Medical  lawn. — U^iqualified  pervofL — Actd  speci- 
aUy  hdmufimj  to  the  eaUifu/  of  medical  practitiefier, — Ordiftaiice 
29</l904,  wc.  39. 

In  a  pitjsecution  under  uec  39  of  Ordinance  29  of  1904  for  performing 
8uch  acts  as  specially  belong  to  the  calling  of  a  medical  practi- 
tioner, to  render  the  accused  liable  the  acts  alleged  must  have 
been  performed  for  remuneration. 

Where  tlie  accused  inquired  into  the  cause  of  a  patient's  illness,  gave 
him  advice  as  to  treatment,  prescribed  remedies  and  received 
money  from  him  without  any  special  charge  for  the  advice,  Held^ 
on  appeal,  that  under  the  circumstances  the  advice  formed  a  sub- 
stantial pai-t  of  the  whole  transaction,  and  the  accused  was  rightly 
convicted. 

Appeal  from  a  decision  by  the  Assiutaiit  Resident  Ma^strate 
of  Pretoria. 

Tlie  accused  was  charged  with  contravening  sec.  39  of  Oixii- 
nance  29  of  1904  ou  four  counts,  in  that  she  had  unlawfully 
(1)  practised  as  a  medical  practitioner;  (2)  performed  acts  speci- 
ally belonging  to  the  calling  of  a  medical  practitioner ;  (3)  prac- 
tised as  a  chemist ;  and  (4)  performed  acts  specially  belonging  to 
the  calling  of  a  chemist.  She  was  convicted  on  the  second  count, 
and  was  sentenced  to  pay  a  tine  of  £25  or  in  default  to  one 
month's  imprisonment. 

The  evidence  showed  that  the  accused  was  the  manageress  of 
the  Viavi  Co.,  and  was  in  the  habit  of  selling  certain  patent 
medicines.  T  applied  to  her  to  be  treated  for  a  malady  which 
he  specitied.  She  made  inquiries  as  to  his  symptoms  and  their 
cause,  and  recommended  him  to  try  a  three  months'  course  of  the 
Viavi  treatment.  This  consisted  of  certain  remedies,  some  for 
internal  and  some  for  external  use.  She  showed  him  a  diagram 
of  the  spinal  cord  and  explained  where  external  application 
should  take  place.     She  advised  liiui  to  persevei-e  with  the  renie- 
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dies,  and  she  promised  to  vrrite  to  the  manager  of  the  head  office 
at  Johannesburg  in  regard  to  his  case.  Sabseqnently  T  received 
a  letter  from  the  Johannesburg  manager  inquiring  as  to  his 
symptoma  T  paid  for  the  medicines;  the  account  showed  no 
charge  for  advice.  On  these  facts  the  magistrate  found  that  the 
accused  had  performed  acts  specially  belonging  to  the  caUing  of 
a  medical  practitioner. 

de  Wet,  for  the  appellant :  The  statute,  being  penal,  must  be 
construed  narrowly,  and  its  words  must  be  taken  in  their  usual 
sense  in  this  country.  The  acts  must  be  acts  a  series  of  which 
constitute  practising.  As  to  the  meaning  of  practising,  see 
ApoHiecaries  Co.  v.  Jimea  ([1893]  1  Q.B.  89).  The  accused  was 
acquitted  of  the  charge  of  practising  because  nothing  was  paid 
for  the  advice;  see  Queen  v.  Samaaii  and  Bacon  (6  S.C.  277); 
Rex  v.  Benzies  (22  S.A.L.J.  92).  Acts  for  which  no  charge  is 
made  do  not  fall  within  the  section.  To  sell  medicine  as  the 
accused  did  is  a  common  course  of  conduct  amongst  shopkeepers, 
and  if  the  legislature  intends  to  make  a  common  course  of  con- 
duct criminal  it  must  do  so  specifically. 

BumS'Begg,  for  the  Crown :  The  words  "  acts  specially  be- 
longing to  the  calling  of  a  medical  practitioner "  were  intended 
to  cover  a  wider  class  of  case  than  that  of  practising;  they  were 
intended  to  include  acts  which  might  possibly  not  constitute 
practising.  Although  there  was  no  special  charge  for  advice, 
the  fee  covers  botli  advice  and  medicine.  The  true  test  is 
whether  the  advice  formed  a  substantial  part  of  the  transaction. 
Here  it  did. 

de  Wet  replied. 

Innes,  C.J. :  The  accused  was  charged  in  a  number  of  alter- 
native counts  with  contravening  sec.  39  of  the  Medical  Ordi- 
nance, 1004.  Upon  the  evidence  the  magistrate  acquitted  her 
on  the  general  charge  of  practising  medicine ;  but  he  found  her 
guilty  of  having  done  things  or  performed  acts  which,  in  the 
words  of  the  statute,  "  specially  belong  to  the  calling  of  a  medi- 
cal practitioner."  The  question  we  have  to  decide  is  whether 
he  was  right  in  coming  to  that  conclusion. 
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The  Ordinance  evidently  intended  to  prohibit  the  doing  of 
things  specially  belonging  to  the  medical  calling  by  unqualified 
persons,  even  though  there  might  be  no  proof  of  general  or  con- 
tinuous practice  as  a  physician.  No  doubt  Dr.  Turner  was 
correct  in  suggesting  that  the  duties  of  a  medical  man  fall 
generally  under  three  heads:  he  diagnoses  the  malady,  he 
advises  the  patient,  and  he  prescribes  for  the  complaint  But 
it  does  not  follow  that  these  three  acts  are  present  in  the  same 
proportion  in  every  instance.  That  depends  upon  the  nature  of 
the  case.  Nor  does  it  seem  to  me  that  a  layman  who  diagnoses 
or  advises  or  prescribes  necessarily  on  that  account  infringes  the 
Ordinance.  Otherwise  no  friend  could  advise  another  in  regard 
to  the  most  trifling  complaint,  or  supply  him  with  even  the 
simplest  remedy.  To  give  these  acts  the  characteristic  referred 
to,  that  is  to  say,  to  constitute  them  acts  specially  belonging  to 
the  calling  of  a  medical  practitioner,  they  must  be  done  as  a 
matter  of  business — ^as  a  doctor  would  do  them,  for  payment  or 
reward.  The  whole  scope  of  the  section  shows,  to  my  mind, 
that  that  element  is  necessary  to  constitute  a  contravention.  It 
is  only  when  acts  which  constitute  the  treatment  of  disease  are 
done  as  a  matter  of  business  that  they  specially  belong  to  the 
calling  of  a  medical  practitioner. 

There  is  no  necessity  to  go  fully  into  the  evidence;  it  is 
enough  to  say  that  a  consideration  of  it  shows  clearly  that  there 
was  a  contravention  of  the  statute.  There  was  inciuiry  into  the 
case,  advice  was  given,  and  a  remedy  was  supplied.  Mr.  de  Wet 
in  the  course  of  a  very  careful  argument  made  a  great  deal  of 
the  point  that  there  was  no  charge  for  the  inquiry  and  advice; 
there  was  merely  a  sale  of  medicine.  But  a  special  charge  for 
inquiry  or  advice  was  not  to  be  expected.  A  person  having  the 
terms  of  this  section  in  mind  and  accepting  remuneration  would 
naturally  purport  to  charge  not  for  the  advice,  but  for  the 
remedy.  The  question  is  whether  as  a  fact  advice  was  given, 
and  whether  that  advice  was  a  substantial  portion  of  the  whole 
transactioa  in  respect  of  which  payment  was  made.  I  think  it 
is  dear  that  it  waa  The  company  does  not  sell  its  medicines 
through  an  ordinary  dealer  or  chemist ;  but  appoints  some  per- 
son more  or  less  skilled  to  act  as  its  agent  to  give  advice  and 
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supply  remedies  to  its  clients.  If  they  want  advice  they  get  it. 
When  advice  and  medicine  are  both  given  to  a  buyer  and  a 
charge  is  made,  the  advice  given  and  accepted  with  the  medicine 
forms  in  a  case  of  this  kind  part  of  the  one  entire  transaction. 
And  that  constitutes  a  contravention  of  sec.  39.  For  these 
reasons  I  think  the  magistrate  was  right.  But  the  fine  im- 
posed was  under  the  circumstances  too  heavy.  This  lady  was 
merely  the  person  in  charge  of  the  branch  office  at  Pretoria  and 
was  instructed  by  the  company  from  Johannesburg,  and  this 
was  a  test  case;  Under  the  circumstances  a  fine  of  £5  would 
have  met  the  justice  of  the  case.  The  appeal  will  be  allowed  to 
this  extent,  that  the  fine  is  reduced  to  £5.  Otherwise  the 
conviction  will  stand. 

Mason,  J. :  I  concur.  I  need  only  say  it  seems  to  me  the 
advice  given  in  this  case  was  a  necessary  part  of  the  whole 
transaction ;  and  I  think  it  is  shown  that  the  company  appointed 
an  agent  to  advise  persons  in  order  to  induce  them  to  parchase 
their  remedy.  That  appointment  of  an  agent  to  give  this  advice 
shows  that  the  advising  and  diagnosing  is  a  real  part  of  the 
business  which  these  people  were  carrying  on,  and  on  that  fact 
this  case  was  founded. 

Bristowe,  J. :  I  concur. 

Appellant's  Attorneys :  WagnAr  <t  Klagabran. 
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1905.    September  25.    Innes,  C.J.,  and  Mason 
and  Bristowe,  J.J. 

Building  contract, — CaneeUatian  da^Me, — Failure  to  remedy  defect, — 
Notice, — Beqnirements  of, 

A  clause  in  a  building  contract  provided  that  if  the  contractor  failed 
to  pull  down  or  remove  work  or  materials  whick  the  architect  had 
certified  in  writing  to  be  defective  or  not  according  to  contract 
within  five  days  after  written  notice  so  to  do  had  been  given  to 
him  by  the  architect,  or  within  such  further  time  as  might.be 
specified  in  the  notice,  then  the  employer  might  take  the  work 
out  of  the  hands  of  the  contractor,  who  should  be  liable  for  any 
resulting  damage.  The  employer  discharged  the  contractor  and 
claimed  damages  from  him,  basing  his  right  to  do  so  on  the  above 
clause.  The  certificate  and  notice  relied  on  were  contained  in  a 
letter  from  the  architect  to  the  contractor,  which,  after  dealing 
with  certain  other  matters,  continued  as  follows :  "  I  also  notice 
that  windows  built  in  are  not  as  shown  on  drawings,  and  must 
ask  that  they  be  altered  as  pointed  out  some  time  back.  The 
timbers  in  roof  over  No.  1  bedroom  are  not  as  specified.  Kindly 
attend  to  these  items  and  oblige."  Hetd,  that  this  did  not  con- 
stitute such  a  certificate  and  notice  as  was  required  by  the 
contract. 

Appeal  from  a  decision  of  Smith,  J.,  in  the  Witwaterarand 
High  Court. 

The  respondent  sued  the  appellant  in  the  court  below  for 
damages  for  breach  of  contract.  The  parties  had  entered  into  a 
written  agreement  whereby  the  defendant  undertook  to  erect  a 
house  and  stables  for  the  plaintiff.  That  agreement  contained 
the  clause  set  out  in  the  headnote.  It  was  alleged  that  the*bon- 
tractor  had  used  materials  which  were  defective  and  not  accord- 
ing to  specification,  and  had  omitted  to  remove  certain  work 
after  due  notice  by  the  architect  under  the  said  clause.  In 
consequence  the  plaintiff  dismissed  him  and  claimed  damages. 
The  defendant  denied  the  breach  on  his  part  and  alleged  that 
the  plaintiff  had  broken  tlie  contract  in  discharging  him,  and  he 
claimed  damages  in  reccmventiou. 
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The  facts  material  to  this  report  are  set  out  in  the  judg- 
ment. 

(7.  0.  Ward  (with  him  Home),  for  the  appellant :  The  notice 
is  insufficient;  it  should  have  threatened  forfeiture,  and  cannot 
incorporate  a  previous  conversation.  As  to  requisites  of  notice, 
see  Hudson's  Law  of  Buying,  vol.  1,  p.  461 ;  vol.  2,  p.  427 ; 
Lewis  V.  Smith  (Holt's  N.P.  27);  H&rsey  Estate,  Ltd.,  v.  SUriger 
&  Petrifife,  Ltd.  (68  L.J.,  Q.B.  742) ;  Keen  v.  MiUwaU  Dock  Co. 
(51  L.J.,  Q.B.  277);  Oregixry  v.  SerU  ([1898]  1  Ch.  652);  PeiUan 
v.  Bamett  ([1898]  1  Q.B.  276). 

Leonard,  K.C.  (with  him  Stevens),  for  the  respondent:  The 
notice  is  sufficient.  The  cases  show  that  all  that  is  required  is 
that  it  must  be  reasonably  sufficient.  Neither  according  to  the 
contract  nor  on  principle  is  it  necessary  for  the  notice  to  contain 
a  threat  of  forfeiture.  The  notice  need  not  be  in  any  particular 
form.     Certify  simply  means  to  state  in  writing. 

C.  0.  Ward,  in  reply. 

Innes,  C.J. :  The  respondent's  claim  for  damages  is  based 
upon  the  operation  of  clause  13  of  the  conditions  of  the  building 
contract.  The  appellant  contends  that  clause  13  has  not  been 
duly  applied.  That  clause  is  a  very  drastic  one ;  it  purports  to 
give  the  building  owner  the  right  in  certain  cases,  such  as  undue 
delay  on  the  part  of  the  contractor  or  a  sub-lease  of  the  contract, 
to  take  the  work  out  of  the  contractor's  hands,  to  terminate  his 
employment,  to  have  the  work  carried  out  by  some  other  con- 
tractor, and  to  charge  the  original  contractor  with  any. resulting 
damages.  The  portion  of  it  which  is  relevant  to  the  present 
inquiry  is  the  following :  "  In  case  the  contractors  shall  at  any 
time  or  times  neglect  or  omit  to  pull  down  or  remove  any  work 
or  materials  which  the  architect  shall  have  certified  in  writing  to 
be  defective  or  not  according  to  contract,  within  five  days  after 
written  notice  so  to  do  shall  have  been  given  to  them  by  the 
architect,  or  left  as  aforesaid,  or  within  such  further  time  as  may 
be  specified  in  the  notice,  or  in  case  the  contractors  shall  assign, 
sublet,  or  charge  this  contract,  or  any  part  thereof,  without  the 
permission  of  the  architect,  then  and  in  such  case  the  employer 
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shall  1)6  at  liberty,  without  vitiating  this  contract,  to  take  such 

works  wholly  or  partially  out  of  the  bands  of  the  contractors 

aad  to  employ  any  other  person  or  persons  to  execute  the  same, 

and  for  that  purpose  to  take  possession  of  and  use  all  materials, 

ttaiTolding,  plant,  tools,  implements  and  goods  on  or  about  the 

ndd  works,  and  all  expenses  or  damages  thereby  incurred  shall 

be  aRoertained  and  certified  by  the  architect,  and  shall  be  paid 

hy  the  contractors  to  the  employer."    Now,  having  regard  to 

the  wording  of  the  clause,  it  is  clear  that  three  things  are  neces- 

aary  to  enable  the  owner  to  take  advantage  of  it    There  must 

be    a   written  certificate  by  the  architect  that  the  work  or 

materials  are  defective  or  not  according  to  contract ;  there  must 

be  a  written  notice  to  the  contractor  to  pull  down  or  remove  the 

work  or  materials  which  the  architect  has  condemned ;  and  there 

must  be  failure  on  the  part  of  the  contractor  to  comply  with  the 

terms  of  that  notice  within  a  certain  time.    For  myself,  I  incline 

to  the  view  that  this  notice  should  specify  some  time  within 

which  the  work  should  be  done. 

But  it  is  not  necessary  to  decide  that  point,  nor  the  further 
question  whether  the  notice  and  certificate  can  properly  be  in- 
cluded in  one  document ;  because  it  is  clear  that  the  notice  and 
certificate,  taken  together,  should  be  so  definite  as  to  inform  the 
contractor  exactly  what  the  complaint  is,  and  what  work  he  is 
required  to  do  or  to  remove,  and  his  attention  should  be  drawn 
to  the  impending  operation  of  clause  13  in  case  he  fails  to  do 
what  is  required  of  him.    Otherwise  clause  13  might  be  tnost 
unfairly  used.    Some  small  building  defect  might  be  brought 
to  the  notice  of  the  contractor  by  the  architect  during  the  course 
of  that  lengthy  correspondence  which  generally  takes  place  be- 
tween these  parties  in  regard  to  building  contracts,  and  if  the 
contractor  neglected  to  comply  within  five  days  the  building 
owner  or  architect  might  put  an  end  to  the  work  and  compel 
the  contractor  to  relinquish  what  might  be  a  profitable  contract, 
and  also  to  pay  damages.    The  clause  is,  as  I  have  said,  a  drastic 
one,  and  unless  the  notice  and  the  certificate  are  couched  in  con- 
cise and  definite  terms,  so  far  as  the  contractor  is  concerned  it 
would  be  a  most  dangerous  provision.    And,  further,  the  essential 
terms  of  the  certificate  and  notice  should  appear  on  the  face  of 
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the  documents;  their  purport  should  be  clear.  One  would  come 
to  these  conclusions  by  applying  the  ordinary  rules  of  construc- 
tion and  common  sense  to  the  terms  of  clause  13.  But  there  is 
authority  on  the  point:  The  cases  quoted  by  Mr.  Ward  have 
not  been  seriously  controverted  by  Mr.  Leonard.  And  they 
point  in  the  same  direction.  The  cases  Keen  v.  MiUwcdl  Dock 
Co.  and  Horsey  Estate,  Ltd.,  v.  Steiger  <(:  Petrifite,  Ltd.,  show 
that  a  definite  and  precise  complaint  must  appear  on  the  face  of 
the  documents,  and  that  a  verbal  conversation  regarding  defects 
cannot  be  incorporated  in  the  documents  so  as  to  supplement 
them. 

The  certificate  and  notice  relied  on  in  the  present  case  are 
contained  in  one  and  the  same  letter  dated  the  22nd  August; 
the  termination  of  the  contractor's  employment  was  notified  in 
a  letter  of  the  30th  August.  In  the  letter  of  the  22nd  August 
the  architect,  after  dealing  with  a  number  of  minor  matters, 
went  on  to  say:  "I  also  notice  that  the  windows  built  in  are 
not  as  shown  on  drawings,  and  must  ask  that  they  be  altered  as 
pointed  out  some  time  back."  There  is  nothing  to  show  how 
many  windows  are  referred  to  nor  in  what  particular  respect 
they  are  not  in  accordance  with  the  contract,  or  how  they 
should  be  altered.  The  expression, "  as  pointed  out  some  time 
back"  refers  apparently  to  a  previous  conversation;  but  the 
terms  of  that  conversation  cannot  be  incorporated  so  as  to  form 
portion  of  the  certificate  or  notice.  The  letter  goes  on  to  speak 
of  the  timbers:  "The  timbers  in  roof  over  No.  1  bedroom  are 
not  as  specified.  Kindly  attend  to  these  items  and  oblige." 
There  the  items  are  indicated,  but  there  is  an  absence  of  definite 
directions.  There  is  no  demand,  for  instance,  to  remove  them 
and  replace  them  with  more  substantial  ones.  In  my  opinion 
this  letter  did  not  constitute  such  a  certificate  and  notice  as  wa8 
contemplated  under  clause  13.  Indeed  the  contractor  on  receiv- 
ing the  letter  could  not  from  its  terms  discover  exactly  what  he 
was  expected  to  do.  Nor  was  his  attention  directed  to  the  fact 
that  if  he  did  not  comply  with  what  was  required  of  him  clause 
13  would  be  put  into  operation.  That  he  did  not  so  read  that 
letter  is  clear,  because  in  his  reply  to  it  he  argued  the  matter  in. 
a  friendly  way.     Under  these  circumstances  the  employer  was 


CtJTHBERt  A  (X).,  LTD.,  v.  BAIK.  603 

uoi  juBtified  in  dismissing  the  contractor  or  in  claiming  damages 
from  him.  The  judgment  in  convention,  therefore,  must  be  for 
defendant,  and  the  reault  of  that  is  that  the  plaintiff  in  recon- 
vention must  succeed  with  regard,  to  the  amount  of  £495,  IGs. 
awarded  by  the  arbitrators.  The  appeal  will  be  allowed  and 
judgment  altered  to  one  for  defendant  on  the  claim  in  convention 
and  for  the  plaintiff  in  reconvention  for  £495, 16s.  As  regards 
the  items  of  £500  and  £80,  there  must  be  absolution  from  the 
instance,  with  costs  in  both  courts. 

Mason  and  Bbistowe,  J.J.,  concurred. 

Appellant's  Attorneys:  Hutchin&on,  Soim  &  RtUfaell;  Re- 
spondents Attorneys :  Bauvuinn  ct*  Gilfillan. 


CUTHBERT  &  CO.,  LTD.,  v.  BAJN. 

1905.    September  18,  26.    Wessels,  Mason  and  Cuklewis,  J.J. 

Latidlord  mid  teiiayit. — Betieficial  occup{Uio7i, — Barricadiny, — MtUtaU 
ben^t, — Consent  of  le&eee. 

Prior  to  the  outbreak  of  hostilities  a  lessor,  with  the  consent  of  his 
leBsees,  barricaded  the  windows  of  the  leased  premises  for  the 
mutual  beuefit  of  both  parties.  Subsequently  the  lessor  saed  the 
lessees  for  rent  fur  the  unexpired  period  of  the  lease.  Tliere  was 
no  pixx>f  of  any  agi^eement  to  waive  the  claim  for  rent,  nor  were 
there  any  circumstances  to  justify  the  inference  of  a  tacit  agree- 
ment to  that  effect.  Ifeldy  on  appeal,  that  the  lessees  were  liable 
for  j-ent. 

Appeal  from  a  decision  by  Brlstowe,  J.,  in  the  Witwaters- 
rand  High  Court. 

The  appellants  were  the  lessees  of  certain  premises  belonging 
to  tlie  respondent.    Shortly  before  the  outbi^eak  of  the  late  war  one 
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Damp,  who  was  also  one  of  the  lessor's  tenants,  obtained  a 
tender  for  the  barricading  of  the  whole  of  the  lessor's  premise& 
He  communicated  this  to  the  lessor's  agent,  who  consented  to 
the  barricade  being  efected,  and  he  farther  informed  the  ap- 
pellants of  this  fact  and  they  offered  no  objection.  The  appel- 
lants thereupon  proceeded  to  remove  their  stock  to  other 
premises,  and  before  the  barricading  was  completed  nearly  all 
the  stock  had  been  removed.  At  this  time  the  lease  had  another 
two  and  a  half  months  to  run. 

Thereafter  the  lessor  sued  Cuthbert  &  Co.,  Ltd,,  for  rent  for 
the  unexpired  period  of  the  lease,  and  for  an  amount  for  use  and 
occupation  of  the  premises  from  the  1st  January,  1900,  to  the 
30th  June,  1902.  The  defence  set  up  was  that  the  plaintiff  or 
his  agent  had  barricaded  the  buildings,  and  had  refused  to  give 
the  lessees  beneficial  occupation.  An  amount  of  £30  was  ten- 
dered with  respect  to  the  storage  of  the  defendants'  stock.  The 
learned  judge  in  the  court  below  found  that  the  barricade  was 
not  erected  for  the  sole  benefit  of  the  lessor,  but  for  the  mutual 
benefit  of  the  lessor  and  his  lessees.  He  awarded  the  plaintiff 
£30  for  storage,  £105  rent  for  the  unexpired  period  of  the  lease 
and  costs.    The  defendants  appealed. 

Leonard^  K.C,  (with  him  SavZ  Solomon),  for  the  appellants : 
The  tenants  were  deprived  of  the  com/modus  U8U8  ol  the  premises 
by  the  action  of  the  owner,  and  ai*e  therefore  not  liable  for  rent 
The  fact  that  the  tenants  consented  does  not  affect  their  position. 
Whether  they  had  consented  or  not  the  premises  would  have 
been  barricaded.  The  barricading  was  for  the  exclusive  benefit  of 
the  owner  of  the  premises ;  the  removal  of  the  goods  shows  that 
it  was  not  for  the  lessees'  benefit  Primd  f<icie  a  tenant  need 
not  pay  for  what  he  does  not  get  The  point  is  not  whether  the 
landlord  retook  possession,  but  whether  the  tenant  was  ejected. 
The  Court  must  imply  an  understanding  between  the  lessor  and 
lessees  that  no  rent  should  be  paid. 

Ward  (with  him  Lane),  for  the  respondent:  The  learned 
judge  found  as  a  fact  that  the  baiTicade  was  for  the  joint  benefit 
of  the  landlord  and  his  tenants.  Even  if  it  were  for  the  sole 
benefit  of  the  lessor,  the  lessees  must  pay  rent  unless  there  is  an 
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express  .stipulation  to  the  contrary.      The  onus  is  on  the  defend- 
ants to  prove  this,  and  that  onus  has  not  been  discharged. 

LeoTiard,  K.C.,  in  reply. 

Cur.  adv.  vuU. 

Postea  (September  26)  :— 

Websels,  J. :  This  is  an  appeal  from  a  judgment  given  in  the 
Rand  High  Court  on  the  2.%d  August,  1905.  I  find  the  facts  to 
be  as  stated  by  the  learned  judge  in  the  court  below. 

A  tenant  in  Central  Buildings,  iiamed  Damp,  obtained  a  tender 
for  barricading  the  whole  of  the  buildings,  i.e.  the  room  let  to 
him  as  well  as  the  rooms  let  to  other  tenants.  He  communicated 
this  to  the  landlord's  agent,  who  consented  to  the  erection  of  the 
barricade.  Damp  saw  Martin,  the  representative  of  the  lessees 
Cuthbeii)  &  Co.,  and  told  him  what  he  had  arranged  with  the 
landl(»rd's  agent.  Martin  made  no  objection  to  the  erection  of 
the  barricade.  Before  the  barricade  was  completed  Martin  re- 
moved  nearly  all  Cuthbert  &  Co.'s  stock  to  another  shop,  leaving 
in  the  buildings  some  £130  worth  of  unsaleable  goods.  Whether 
this, removal  took  place  in  conseciuence  of  the  barricade  or  not 
does  not  appear  from  the  evidence.  The  barricade  was  com- 
pleted, and  it  prevented  the  appellants,  as  long  as  it  was  up,  from 
hicving  access  to  their  shop. 

Now  at  the  time  of  the  barricading  of  the  shop  the  lease 
between  Bain  and  Cuthbert  &  Co.  had  still  to  run  some  two 
months  and  a  half  (from  the  13th  October  to  the  31st  December, 
1899),  and  the  appellants  contend  that  they  cannot  be  compelled 
to  pay  the  rent  for  those  two  and  a  half  months. 
The  learned  judge  in  the  court  below  found : — 
(a)  That  plaintiff  was  entitled  to  some  remuneration  for  use 
and  occupation  for  the  stock  left  in  the  premises  after 
the  expiry  of  the  lease.    On  this  claim  he  awarded 
the  plaintiff  in  the  court  below  the  amount  of  £30  as 
tendered  by  the  defendants. 
(6)  The  sum  of  £106  as  rent  for  the  months  of  October^ 

November  and  December. 
'  (c)  The  costs  of  the  suit. 
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Appellants  complained  of  the  order  as  to  the  rent  and  the 
costs  of  snit  I  have  therefore  to  decide  whether  the  learned 
judge  in  the  court  below  was  right  in  allowing  respondent  rent 
for  the  months  of  October,  November  and  Decemberi  1899. 

The  appellants  contend  that  they  as  lessees  had  no  corn- 
modus  ustis  of  the  premises  let  during  the  period  that  the  lease 
had  still  to  run,  because  the  barricade  prevented  them  and  the 
public  from  having  access,  to  their  shop.  That  this  barricade 
was  the  act  of  the  lessor  and  done  for  his  benefit,  and  that  the 
Court  must  therefore  imply  a  contract  between  lessor  and  lessees 
that  the  lessees  were  not  to  pay  rent. 

Now  the  learned  judge  in  the  court  below  finds  that  the 
barricade  was  not  erected  for  the  sole  benefit  of  the  lessor,  but 
that  it  was  put  up  for  the  protection  of  all  parties  in  pursuance 
of  an  arrangement  between  the  landlord  and  Damp,  com- 
municated to  and  ac(|uie.Hced  in  by  the  defendants.  As  the 
lessees  consented  to  the  barricade  it  was  not,  therefore,  the 
arbitrary  and  illegal  act  of  the  lessor.  As,  therefore,  the 
barricade  was  for  the  mutual  advantage  of  the  lessor  and 
tenants,  and  as  it  was  consented  to  by  the  lessees,  it  was  as 
much  the  act  of  the  lessees  as  of  the  lessor.  Suppose,  therefore, 
that  by  mutual  arrangement  a  lessor  and  lessee  agree  that  the 
premises  lot  should  be  put  into  such  a  state  as  not  to  be  capable 
of  being  used  for  the  pui-poses  let,  does  this  of  itself  imply  a 
remission  of  rent  on  the  part  of  the  lessor  ? 

This  arrangement  between  lessor  and  lessee  does  not  affect 
the  existence  of  the  contract.  The  contract  of  lease  remains  It 
does  not  affect  the  obligation  of  .'the 'lessor  pi\ie%tare  frui  licet^ 
uti  Ikere,  If  there  is  any  curtailment  of  the  enjoyment  of  the 
lease  it  is  in  law  the  act  not  of  the  lessor,  but  of  the  lessee 
himself.  The  maxim  Vdniti  non  fit  ivjitria  applies  here  to  its 
full  extent.  From  what  then  are  we  to  imply  a  tacit  contract- 
between  the  landloi-d  and  lessee  that  the  former  is  to  remit  the 
rent  ?  No  doubt  circumstances  may  arise  upon  which  the  Court 
would  be  compelled  to  infer  that  the  abandonment  of  the  pro- 
perty leased  cannot  be  explained  upon  any  ground  other  than 
a  tacit  agreement  that  no  rent  should  be  paid,  but  then  the 
circumstances  must  be  such  that  no  other  inference  is  possible 


CUTHBERT  *  CO.,  LTD.,  v.  BAIN.  607 

The  onas  of  proving  this  lies  upon  the  lessee.  If  both  lessor 
and  lessee  were  beneiited  no  irresistible  inference  of  an  implied 
contract  to  remit  rent  would  exist.  If  the  lessee  desires  a 
remission  in  such  a  case  it  is  his  duty  to  stipulate  for  it.  If  he 
does  not  do  so  he  canuot  ask  the  Court  to  imply  that  the  parties 
understood  that  a  remission  should  take  place.  In  the  case 
before  us  the  barricade  was  for  mutual  benefit.  How  much  it 
benefited  the  lessor  and  how  much  the  lessees  it  is  impossible 
to  apportion.  Nor  is  it  necessary  to  do  so  in  a  c&se  like  the 
present.  The  lessees  were  at  any  time  entitled  to  break  down 
the  barricade  and  enter  their  shop  without  leave  of  the  lessor. 
The  shop  was  at  the  lessees'  disposal,  and  if  they  did  not  use  it 
it  was  their  own  voluntary  act.  Under  these  circumstances  the 
Court  cannot  imply  a  contract  to  remit  rent,  and  therefore  the 
judgment  of  the  lower  court  must  stand. 

With  regard  to  costs,  the  amount  in  dispute  was  not  £87  as  sug- 
gested by  Mr.  Leonard,  but  the  whole  amount  of  the  rent  &s  well 
as  the  amount  due  for  storage.  It  is  true  the  lessees  tendered 
£17, 10s,  for  half  a  month's  rent  and  £30  for  storage ;  but  as  that 
tender  was  not  accepted  the  whole  amount  was  brought  in  dis- 
pute, and  the  lessor  could  not  have  proceeded  in  any  other  but  a 
superior  court.  Moreover,  the  judge  in  the  lower  court  has  a 
large  discretion  as  to  costs.  The  order  therefore  as  to  costs  must 
sfand. 

The  appeal  is  therefore  dismissed  with  costs. 

Mason,  J. :  The  sole  question  in  this  appeal  is  whether  the 
defendants  are  liable  to  pay  rent  for  the  last  three  months  of 
1899.  Under  their  lease  they  are  bound  to  do  so  unless  relieved 
by  contract  or  by  law.  The  plea  avers  that  the  plaintiff  barri- 
caded the  leased  premises  in  consequence  of  the  outbreak  of  the 
war  and  refused  to  give  the  defendants  any  further  beneficial 
occupation  thereof,  and  that  they  accordingly  vacated  the  shop. 

Tlie  evidence  shows  clearly,  as  the  judge  in  the  lower  court 
found,  that  the  lease  was  not  terminated  prior  to  its  expiry  in 
due  course  at  the  end  of  1899,  and  that  the  barricading  ^as  done 
by  mutual  consent.  It  is  also  clear  that  the  defendants  were  not 
entitled  to  a  remission  of  rent  on  account  of  any  act  of  vis  major, 
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bat  their  case,  at  any  rate  on  appeal,  was  rested  upon  the  follow- 
ing contention:  That  the  barricading,  which  took  place  under 
the  authority  of  the  landlord,  absolutely  excluded  them  from  the 
beneficial  occupation  of  the  leased  premises,  and  that  under  the 
circumstances  of  the  time  a  waiver  of  the  rent  was  necessarily 
implied,  because  there  was  no  occupation  for  which  rent  was 
due.  If  the  barricading  had  been  erected,  whether  by  landlord 
or  tenant,  under  reasonable  fear  of  immediate  danger  to  the 
goods  of  the  tenant  or  the  property  of  the  landlord,  and  the  effect 
of  the  barricading  was  necessarily  to  exclude  the  tenant  from 
occupying  the  shop,  a  remission  of  rent  would  have  been  claim- 
able. It  is  contended,  and,  I  think,  with  considerable  reason, 
that  the  barricading  with  the  consent  of  the  tenants  at  the 
request  of  the  landlord  puts  the  parties  on  substantially  the  same 
footing.  But  the  whole  of  this  argument  depends  on  the  premise 
that  the  barricading  was  intended  by  the  landlord  to  exclude  the 
tenants  from  any  occupation  of  the  leased  premises.  The  onus 
of  proving  that  the  liability  of  the  written  contract  has  been 
discharged  rests  upon  the  tenants,  and  after  carefully  considering 
the  findings  of  the  learned  judge  and  the  recorded  evidence  I  do 
not  see  clear  proof  that  the  barricades  were  erected  with  that 
intention. 

Damp,  who  was  a  tenant  of  another  part  of  the  same  building, 
and  who  had  suggested  the  barricading,  states  that  he  did  not 
barricade  his  door,  but  only  the  glass  of  it,  and  I  gather  from 
his  evidence  that  he  would  have  continued  his  business,  though 
with  the  building  protected  by  ^barricades,  if  he  had  not  been 
ordered  as  a  British  subject  to  leave  the  Transvaal.  It  appears 
to  me  that  his  intention  was  to  have  the  barricades  as  a  pro- 
tection, and  to  only  close  the  actual  business  in  case  he  was 
unable  to  stay.  So  far  as  the  landlord  or  his  representative 
was  concerned,  I  see  no  reason  for  thinking  that  Cuthbert  &  Ca 
were  to  be  placed  on  any  different  footing  to  Damp.  The  fact 
that  the  barricading  was  begun  some  fortnight  or  three  weeks 
before  war  actually  broke  out  shows  also  that  it  was  not  the 
intention  that  the  business,  whose  stock  was  to  be  protected  by 
the  barricades,  should  be  absolutely  closed.  It  is  quite  true 
that  Cuthbert  &  Co.'s  premises  were  actually  closed  up,  but  that 
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was  only  done  after  they  had  removed  nearly  all  their  goods 
and  after  the  landlord's  representative  and  Damp  had  already 
left  I  do  not  gather  from  the  summary  of  the  reasons  of  the 
learned  judge  what  conclusion  he  came  to  upon  this  question  of 
fact,  but  the  evidence  to  my  mind  is  quite  insufficient  to  justify 
the  assumption  that  it  was  intended,  when  the  arrangement  for 
barricading  was  made,  to  exclude  Cuthbert  &  Ck).  entirely  from 
the  store  whether  Martin,  their  manager,  had  permiRsion  to 
remain  in  Johannesburg  or  not,  and  as  that  fact  is  not  clearly 
established  the  appellants'  case  upon  the  appeal  must  fail. 

I  think,  therefore,  the  appeal  ought  to  be  dismissed  with 
costa 

CuRLEWis,  J.,  concurred. 

Appellants'  Attorneys :    Lunnon  &  Nixon ;   Respondent's 
Attorneys :  Macintosh  A  Kennerley. 
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VAN  DER  MERWE  v.  LIQUIDATORS  OF 
THE  AFRICAN  AGRICULTURAL  AND 
FINANCE  CORPORATION,   LTD. 

1905.    SeptevfUm*  28.    Innes,  C.J.,  and  Solomon  and 
Bristowe,  J.J. 

Landlord  and  tenant. — Lease, — Corporation, — Liquidation, — Beni  in 
arrear, — Claim  filed  in  the  liquidation. — Cancellation. 

A  contract  of  lease  provided  that  the  rent  should  be  paid  annually  in 
advance ;  that  if  payment  were  not  made  on  the  due  date  or  within 
three  months  after  the  receipt  of  written  notice  of  such  non- 
payment then  the  lease  should  at  the  option  of  the  lessor  ip90 
facto  lapse.  The  lease  was  ceded  to  a  corporation,  which  was 
placed  in  liquidation  after  the  rent  had  faUen  into  arrear  and 
after  notice  of  non-payment  had  been  received.  The  leeaor 
demanded  from  the  liquidators  the  rent  for  the  whole  year,  and 
filed  his  claim  in  the  liquidation  for  that  rent.  The  liquidators 
recognised  his  claim  and  undertook  to  rank  it  as  preferent  He 
subsequently  notified  the  liquidators  that  he  cancelled  the  lease^ 
and  sued  for  an  order  of  cancellation  and  for  payment  of  rent  up 
to  the  date  of  cancellation.  Hdd^  that  the  lessor  could  not  elect 
to  cancel  the  lease  after  he  had  filed  his  claim  under  the  circum- 
stAnccs  for  rent  for  the  whole  year,  the  two  remedies  being 
inconsiHtent. 

The  plaintiff,  the  owner  of  certain  farms  in  the  district  of 
Potchefstroom,  entered  into  a  notarial  lease  of  them  with  one 
Carlis  for  a  period  of  twenty-eight  years.  The  condition  of  the 
lease  was  that  the  rent  should  be  payable  annually  in  advance, 
and  that  in  the  event  of' the  payments  not  being  made  on  the 
due  dates,  or  at  least  within  three  months  after  the  receipt  of 
written  notice  of  such  non-payment,  the  lease  should  at  the 
option  of  the  lessor  ipso  fcicto  lapse  without  further  notice  or 
recourse  to  law.  The  defendant  corporation,  to  whom  Carlis 
had  ceded  the  lease,  iailed  and  neglected  to  pay  on  the  Ist 
January,  1905,  the  rent  which  became  due  on  that  date,  and  on 
the  18th  of  that  month  the  plaintiff  gave  written  notice  of  siich 
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non-payment.  On  the  29th  March  the  corporation  was  pro- 
vinionally  placed  in  liquidation,  and  the  order  was  made  final 
on  the  12th  April.  Meanwhile,  on  the  7th  April,  the  plaintiff 
obtained  an  order  of  court  attaching  certain  movables  on  the 
farms  as  security  for  his  rent.  Subsequent  to  the  corporation 
being  placed  in  liquidation  the  plaintiff  asked  one  of  the  liquida- 
tors for  his  rent,  and  a  discussion  took  place  as  regards  the 
plaintiff's  lien  on  the  movables.  The  licjuidator  undertook  to 
recognise  the  lien,  and  this  undertaking  was  confirmed  by  letter 
of  the  29th  April.  On  the  9th  May  the  plaintiff  made  a  written 
claim  against  the  liquidators  for  the  amount  of  the  rent,  stating 
that  such  claim  was  preferent  in  the  liquidation.  On  the  18th 
June,  the  rent  still  being  unpaid,  the  plaintiff  gave  notice  of 
cancellation  ;  the  corporation,  however,  remained  in  possession 
of  and  refused  to  vacate  the  farms.  The  plaintiff  sued  the 
liquidators  for  (a)  an  oi*der  declaring  the  lease  cancelled  as  from 
the  18th  June ;  (b)  an  order  of  ejectment ;  (c*)  payment  of  rent 
from  the  1st  January  to  the  18th  June  ;  (d)  payment  of  an 
amount  per  month  for  use  and  occupation  and  wrongful  hold- 
ing over  from  the  18th  June  to  the  date  of  ejectment;  (e)  an 
order  declaring  these  sums  prefere'nt  in  the  liquidation  over  the 
proceeds  attached  as  security  for  rent. 

The  defendant  corporation  denied  that  the  plaintiff  had  can- 
celled the  lease,  and  said  that  prior  to  sending  the  notice  of 
cancellation  of  the  18th  June  the  plaintiff  filed  a  claim  for  rent 
an  a  preferent  claim,  and  that  the  liquidators  had  undertaken  to 
rank  such  claim  as  preferent,  and  that  the  plaintiff  had  accepted 
that  as  a  full  settlement  of  his  claim  under  the  lease.  The  cor- 
poration pleaded  that  the  plaintiff  had  thus  waived  his  claim  for 
cancellation  and  ejectment.  A  further  plea  was  to  the  effect  that 
the  action  was  premature  and  unnecessary,  for  the  reason  that 
the  liquidators  were  not  in  a  position  to  make  payment  until  the 
first  liquidation  account  had  been  filed  and  confirmed. 

Oregarowski,  for  the  plaintiff:  Under  the  lease  the  plaintiff 
is  entitled  to  either  his  rent  or  to  retake  possession.  The  con- 
duct of  the  plaintiff  does  not  amount  to  a  waiver  of  his  right  to 
cancel  the  lease.  Even  after  a  claim  has  been  filed  and  proved 
against  an  insolvent  estate  the  creditor  can  withdraw  such  claim 
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by  giving  notice  to  the  trustee ;  it  is  not  necessary  to  apply  to 
Court ;  see  Cresdey  arid  Others  v.  Hawhofs  Trustee  (12  S.a  123). 
If  the  creditor  abandons  one  remedy  he  is  entitled  to-  rely  go 
another.  In  this  case  the  plaintiff's  claim  was  never  recognised, 
as  the  liquidators  returned  the  letter  in  which  the  claim  was 
made,  and  required  an  affidavit  to  be  made  in  the  usual  manner. 

Esselen  (with  him  Oreenleea),  for  the  defendants :  It  was  the 
plaintiff's  duty  to  cancel  the  lease  on  the  18th  April  or  as  soon 
afterwards  as  possible ;  by  not  doing  so  the  lessees  are  entitled  to 
presume  that  the  option  to  cancel  has  been  abandoned.  The 
lessor  is  by  his  conduct  estopped  from  claiming  cancellation  now. 
He  is  bound  by  his  agreement  with  the  liquidators,  which  was 
confirmed  by  the  letter  of  the  29th  April.  His  claim  made  on 
the  9th  May  is  conclusive  against  the  idea  of  cancellation  of  the 
lease ;  in  that  letter  the  rent  for  the  whole  year  is  claimed.  The 
liquidators  undertook  to  rank  such  claim  as  preferent  in  the 
liquidation.  Although  an  affidavit  was  required  the  claim  was 
actually  recognised.  Even  if  the  defendants  are  liable  for  hold- 
ing over,  the  measure  of  damages  is  not  the  amount  of  the 
monthly  rental,  but  the  present  value  of  the  property.  Hie  rent 
is  excessive. 

Chregoroufaki,  in  reply :  The  least  a  tenant  is  bound  to  pay 
for  holding  over  is  the  amount  of  the  monthly  rent ;  see  Jn  re 
Natiorud  Anns  aiid  Ammunition  Co.  (7  Ruling  Cases,  700). 

Innes,  C.J. :  In  this  case  the  facts  are  not  disputed.  It  is 
clear  that  rent  was  in  arrear  on  the  1st  January,  1905,  and  on 
the  18th  January  due  notice  of  that  fact  was  given  to  the 
notary.  Therefore  after  the  18th  April  the  lease  became  void  at 
the  option  of  the  lessor ;  and  on  the  18th  June  he  purported  to 
exei-cise  that  option.  All  those  facts  are  common  cause.  The 
question  is  whether  before  the  18th  June  the  plaintiff  had 
abandoned  his  right  to  exercise  the  option ;  and,  if  so,  whether 
that  prevents  him  from  cancelling  the  lease  and  asking  for  an 
order  of  ejectment.  A-mere  demand  for  overdue  rent  would  not 
in  itself  necessarily  imply  an  abandonment  of  any  right  to 
cancel  the  lease  which  the  lessor  might  have  at  the  time  when 
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he  made  the  demand ;  because  it  would  niot  be  inconsistent  with 
the  cancdhition  in  the  event  of  the  demand  not  being  complied 
with.  But  a  deliberate  and  formal  proof  in  insolvency  or  in 
company  liquidation  appears  to  me  to  be  quite  a  different  thing. 
What  such  a  proof  really  means  is  that  legal  proceedings  are 
dispensed  with  and  that  rent  is  claimed  out  of  the  assets  of 
the  estate  which  is  being  administered  under  the  Insolvency 
Ordinance  or  under  the  Winding-up  Act.  The  lessor,  taking 
advantage  of  the  statute,  sets  in  motion  the  machinery  which 
automatically  in  due  time  gives  him  his  share  of  the  assets. 
The  setting  in  motion  of  the  machinery  is  quite  inconsistent 
with  a  desire  that  the  lease  should  be  cancelled.  It  assumes  the 
existence  of  the  lease,  not  its  cancellation.  Where  there  are  two 
courses  open  to  a  man,  quite  inconsistent  with  each  other,  and 
he  elects  to  take  the  one,  it  follows  that  he  must  abandon  the 
other.  I  did  not  understand  Mr.  Oregorowaki  expressly  to  admit 
that  proposition,  but  he  did  not  seriously  contest  it  His  conten- 
tion is  that  there  was  no  formal  proof.  He  does  not  contend  that 
if  formal  proof  had  been  made  the  lessor  could  still  claim  cancel- 
lation of  the  lease  and  an  order  of  ejectment.  But  he  maintains 
that  there  was  no  legal  proof  of  debt,  because  there  was  no 
affidavit  filed  as  required  by  law,  and  no  acceptance  of  the  claim 
by  the  liquidator  whose  duty  it  was  either  to  accept  or  to 
reject  it.  Now  Law  1  of  1894  does  not  expressly  incorporate 
the  clause  which  in  the  Insolvency  Law  directs  how  a  claim 
IB  to  be  proved.  But  sec.  12  gives  the  Master  the  general  super- 
vision of  the  winding  up ;  and  the  Master  requires  the  same 
formalities  as  to  the  filing  of  affidavits  in  proving  a  claim  in  the 
liquidation  of  a  company  as  would  be  required  in  proving  a 
claim  in  an  insolvent  estate.  But  it  does  not  follow  that  an 
affidavit  is  essential  at  the  very  outset.  It  may  be  supplied  at 
any  time.  The  Master  may  demand,  and  no  doubt  will  demand, 
an  affidavit  before  he  will  recognise  the  daim,  and  the  defect 
may  then  be  remedied.  A  creditor  may  file  his  claim  in  the 
liquidation  and  may  file  his  affidavit  in  support  of  it  some  time 
afterwards. 

The  facts  in  the  present  case  are  these :  Some  time  in  April 
—between  the  12th  and  the  29th  (it  is  impossible  to  fix  the 


6U    VAN  DER  MERWE  v.  AFRICAN  A.  &  P.  CORPN.,  LTD. 

(late  more  accurately) — Mr.  MaraiH,  having  been  appointed  one  of 
the  liquidators  of  the  company,  went  down  to  Potchefstroom  and 
there  saw  van  der  Merwe.  The  latter  asked  tor  his  rent,  and 
some  conversation  took  place  with  regard  to  the  lien  which 
he  would  have  over  the  movables  on  the  land :  and  Mr.  Maraia 
tells  us  that  he  undertook  that  the  liquidators  would  recognise 
the  landlord's  lien  which  pHmd  facie  van  der  Merwe  had  over 
those  articles.  Marais  consulted  with  his  co-liquidators — Dyer 
and  Rissik — and  the  letter  of  the  29th  April  was  written  by  the 
attorneys  for  the  litiuidators  to  van  der  Merwe.  It  was  as 
follows  :  "  We  are  instructed  by  the  liquidators  of  the  African 
Agricultural  and  Finance  Corporation,  Ltd.,  to  confirm  a  verbal 
arrangement  come  to  with  you  regarding  the  forage,  Wagons, 
seeds,  and  stores  upon  that  portion  of  the  farm  'Haaskraal' 
known  as  '  Smithficld.'  Our  clients  are  prepared,  upon  these 
movables  being  realised,  to  keep  a  separate  account  of  same  and 
to  recognise  your  landlord's  lien  in  so  far  as  the  same  may  be 
applicable  to  the  movables  which  were  in  your  possession."  That 
is  equivalent  to  a  recognition  of  the  claim  and  a  statement  by 
the  liquidators  that,  so  far  as  they  are  concerned,  they  would 
recognise  bis  landlord  s  lien  in  van  der  Merwe's  favour. 

van  der  Merwe's  attorney  wrote  on  the  9th  May  to  the 
liquidators  as  follows :  ''  On  behalf  of  my  client,  Mr.  J.  van  der 
Merwe,  I  beg  to  lodge  a  claim  against  the  African  Agricultural 
and  Finance  Corporation,  Ltd.,  for  the  sum  of  two  thousand  five 
hundred  pounds  sterling  (£2500),"  and  so  on.  That  was  a 
deliberate  carrying  out  of  the  arrangement  already  eomo  to 
with  Marais — that  Marais  should  accept  his  claim  and  reoogoiae 
it  and  bind  his  co-liquidators  to  do  the  same ;  in  pui*suance  of 
that  arrangement  the  claim  was  filed.  Now  when  van  der 
Merwe  did  that  he  took  a  course  quite  inconsistent  with  a 
demand  for  the  cancellation  of  the  lease.  It  involved  the  con- 
tinuance of  the  lease,  and  was  absolutely  inconsistent  with  its 
cancellation.  I  think  at  the  time  he  considered  that  to  be  the 
wisest  course ;  and  he  only  tried  to  turn  to  the  other  one  when 
he  was  not  satisfied  with  the  result  of  wliat  he  had  done.  A 
|X)int  which  gave  me  some  consideration  during  part  of  the 
hearing  was  whether  van  der  Merwe  knew  all  the  facts  at  the 
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time  when  he  elected  to  abandon  his  one  remedy  and  adopt  the 
other.  If  he  did,  then  he  could  not  complain.  If  neither  he  nor 
Marais  knew  of  Richard's  claim,  or  if  both  knew  of  it,  that  would 
not  affect  the  validity  of  the  letter  of  the  9th  May.  But  it  was 
argued  by  Mr.  Gregwowaki,  that  if  Marais  knew  of  this  claim 
during  the  negotiations,  and  knew  that  van  der  Merwe  did  not, 
it  was  his  duty  to  inform  the  latter.  But  the  facts  are  fairly 
clear ;  Marais  fully  knew  them,  and  he  is  positive  that  van  dor 
Merwe  also  knew.  We  have  not  heard  the  latter's  evidence ;  but 
I  am  satisfied  that  van  der  Merwe  knew  the  position  of  affairs 
at  the  time ;  with  his  eyes  open  he  elected  to  take  a  certain 
course,  and  he  must  abide  by  it.  He  cannot  now  obtain  the 
relief  he  asks,  and  the  judgment  of  the  Court  must  be  for  the 
defendants.  We  wish  to  add  this  special  rider  to  our  judgment 
— that  it  is  not  to  affect  any  rights  which  the  plaintiff  uAy  have 
in  the  liquidation.  But  so  far  as  the  present  claim  is  concerned 
there  must  be  judgment  for  defendants  with  costs. 

Solomon  and  Bbistowe,  J.J.,  concurred. 

Plaintiffs  Attorney  :   C.  F,  Beyers ;  Defendants*  Attorneys : 
Tindall  &  Mo^iimer, 
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MOOSA  V.  SCHIELE. 

1905.    September  27,  October  2.    Inkes,  CJ.,  and  Bbisix>we.  J. 

Lofuilord  and  tenant. — Bemissian  of  reni, —  War, — BritM  subjetA 
leaving  votuntarUy. 

Appellant  leased  from  the  renpondent  an  erf  for  the  purpose  of  carrying 
on  business  upon  it.  A  few  days  prior  to  the  outbreak  of  hostilities 
he,  being  a  British  subject  and  in  fear  of  war,  voluntarily  left  the 
Transvaal,  leaving  some  of  his  goods  stored  in  a  shop  he  had  erected 
on  the  erf.  The  lessor  sued  for  full  rent  accruing  under  the  lease 
during  his  absence.  Hdd^  that  the  lessee  was  entitled  to  a 
remission  of  rent,  and  that  a  tender  of  £8  was  under  the  circum- 
stances sufficient. 

Appeal  from  a  decision  of  tho  Resident  Ma^strate  of  Middel- 
burg.     The  facts  are  set  out  in  the  judgment. 

Nie7neyei\  for  the  appellant:  The  magistrate's  judgment  was 
based  on  Lipinski  v.  Bezuideiihout  and  Others  ([1902]  T.H. 
231) ;  but  that  case  docs  not  apply,  because  here  the  ground  was 
leased  for  business  purposes.  As  to  the  lessee's  having  left 
voluntarily,  see  Sheffield  and  Slveffidd  v.  HaH  ([1903]  T.H. 
469). 

de  Wet,  for  the  respondent :  This  is  a  building  lease,  and 
LipinskVe  case  applies.  The  doctrine  of  remission  of  rent  can 
only  be  relied  on  in  the  case  of  a  coLonus  and  inquUintis,  and 
not  to  a  building  lease.  In  deciding  whether  there  has  been  loss 
of  beneficial  occupation,  regard  must  be  had  to  the  special  purposes 
for  which  the  premises  were  let ;  see  Morris  v.  Mappin  <fe  Weibb^ 
Ltd.  ([1903]  T.S.  244);  Fleming  v.  Johnson  and  Riduirdson 
([1903]  T.S.  319);  Hansen,  Schroder  &  Co.  v.  Kopelowitz  ([1903] 
T.S.  707).  In  this  case  the  lessee  had  beneficial  occupation ;  the 
lessor  only  guaranteed  the  use  of  the  ground  for  the  erection  of 
a  building.  If  tlic  leasee  had  beneficial  occupation  there  is  no 
evidence  to  show  how  far  he  lost  it,  and  therefore  he  is  liable  for 
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full  rent     In  any  event  the  lessee  left  voluntarily,  and  could 
have  remained  in  spite  of  the  war. 

Niemeyer  replied. 

CW.  adv.  vuU. 

Postea  (October  2)  :— 

Inne8,  C.J. :  The  respondent  leased  to  the  appellant  a  small 
piece  of  ground,  being  an  undivided  portion  of  an  erf  in  the 
town  of  Middelburg,  upon  Which  when  he  did  so  there  was  no 
building.  There  are  only  two  clauses  of  the  lease  to  which  it  is 
necessary  to  refer.  Sec.  4  is  as  follows :  "  The  lessee  shall  have 
the  right  to  take  out  so  many  of  the  trees  standing  on  said 
ground  as  he  shall  think  fit,  in  order  to  obtain  space  for  the 
erection  of  the  buildings  which  he  may  consider  necessary  for 
his  business."  Then  comes  sec  7 :  "  In  case  the  lessee  shall  be 
prohibited  at  any  time  to  run  his  business  there,  or  shall  be 
ordered  to  vacate  the  ground  by  the  laws  of  the  land  or  by  the 
Government,  he  shall  have  no  recourse  against  the  lessor  for 
damages  or  otherwise."  It  appears  fairly  clear  that  the  intention 
of  the  parties  was  that  the  ground  should  be  used  for  purposes 
of  business,  and  that  Moosa  should  have  the  right  if  he  chose  to 
erect  a  shop  upon  it  for  those  purposes.  .  As  a  matter  of  fact  he 
did  put  up  a  shop,  in  which  he  stored  goods  and  carried  on 
business.  A  few  days  prior  to  the  outbreak  of  war,  being  a 
British  subject  and  being  in  great  fear  owing  to  the  imminence 
of  hostilities,  he  left  the  country,  having  handed  the  key  of  his 
shop  to  a  polit^man.  The  lessor  now  claims  from  him  the  sum 
of  £36,  being  full  rent  for  the  period  Ist  November,  1899,  to  31st 
July,  1900.  He  was  not  on  the  erf  during  any  portion  of  the 
period  for  which  rent  is  now  claimed.  Some  of  his  goods  were 
stored  in  the  shop,  but  apart  from  that  he  had  no  beneficial 
occupation  of  the  property.  But  under  the  circumstances  he 
tendered  an  amount  of  £8  for  the  use  of  the  ground  during 
the  period  in  respect  of  which  he  was  being  sued.  The  magis- 
trate gave  judgment  for  the  full  amount,  and  against  that 
decision  the  present  appeal  is  brolight. 

Now  the  general  principle  has  been  repeatedly  laid  down  that 
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a  lessee  who»  as  a  direct  result  of  the  operation  of  war,  is  pre- 
vented from  enjoying  the  full  use  of  Uie  leased  property  is 
entitled  to  a  remission  of  rent  proportioned  to  the  extent  of  his 
deprivation.  He  might  be  deprived  in  more  than  one  way.  The 
result  of  tlie  war  might  be  to  render  it  impossible  for  him  to  use 
the  property  for  the  purpose  for  which  it  had  been  leased,  by 
the  direct  eifect  of  tlie  war  upon  the  property  itself;  or,  as  the 
result  of  warlike  operations,  he  personally  might  be  driven  out 
or  compelled  to  leave  the  country.  In  this  case  the  lessee  says- 
he  was  driven  away,  and  consequently  had  no  enjoyment  of  the 
property  at  all.  In  reply  to  that  contention  it  is  urged  that  he 
left  the  country  voluntarily.  So  he  did  in  a  sense ;  but  he  left 
owing  to  the  fear  of  imminent  war,  which  actually  did  take  place, 
and  if  he  were  justified  in  doing  so  his  legal  position  would 
be  exactly  the  same  as  if  be  had  been  forcibly  ejected.  This 
point  has  been  considered,  incidentally  in  this  Court,  and  very 
fully  in  the  High  Court.  In  Shejfield  avd  Sheffield  v.  Hart 
CuRLEWLs,  J.,  dealt  with  it,  and  came  to  the  conclusion,  after 
considering  the  Executive  Council  Resolution  of  the  27th  Sep- 
tember, 1899,  that  a  British  subject  who  left  the  country  under 
the  circumstances  which  prevailed  at  the  end  of  September  or  the 
beginning  of  October,  1899,  was  justified  in  so  doing,  and  was,  so 
far  as  remission  of  rent  was  concerned,  to  be  considered  in  the 
same  position  as  if  he  had  been  forcibly  driven  out.  The  same 
question  was  considered  by  Mason,  J.,  in  Kopelowitz  v.  Hansen, 
Schroder  &  Co.,  and  he  came  to  the  same  conclusion.  SlieffiM 
and  Sheffield  v.  Bart  did  not  come  to  this  Court  in  appeal,  but 
Kopelowitz  V.  Hansen,  Schradei'  it  Co»  did,  and  although  that 
appeal  was  allowed  on  other  grounds,  there  was  nothing  in  the 
judgment  which  would  indicate  that  this  Couii  differed  in  any 
way  from  the  conclusion  arrived  at  by  Mason,  J.,  on  the  special 
point  to  which  I  have  referred.  In  the  present  case  I  am  satisfied 
that  the  circumstances  at  the  time  were  such  as  to  justify  a 
British  subject  in  leaving  the  country ;  and  that  being  so,  the 
appellant  would  piHmd  facte  be  entitled  to  a  remission  of  rent 

But  Mr.  de  Wet  ingeniously  contended  that  the  appellant  had 
the  use  of  the  land  for  the  shop  all  along ;  that  the  lease  was  not 
of  the  shop  (becauise  there  was  no  shop  in  existence  at  the  time) 
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but  of  tlic  laud ;  and  that  the  lensee  lost  not  the  use  of  the  land, 
but  only  the  use  of  the  shop.  The  argument  is  ingenious,  but  I 
do  not  think  it  is  sound.  The  lessee  was  not  bound  to  put  up 
any  building ;  from  one  section  of  the  lease  which  I  have  read  it 
would  seem  that  the  contemplation  of  the  parties  was  that  the 
ground  was  leased  for  the  purpose  of  carrying  on  business  upon 
it  And  in  respect  of  that  general  purpose  the  lessee  had  no 
enjoyment  of  it  at  all.  He  was  compelled  to  leave  the  country 
owing  to  the  war,  and  was  tbei*efore  prevented  from  using  the 
iMid  for  tlie  purpose  for  which,  in  the  contemplation  of  both 
parties,  it  was  leased.  Now  the  fact  that  the  shop  was  there 
does  not  seem  to  me  to  alter  the  legal  position.  If  the  lessee  had 
contented  himself  with  a  booth  or  tent,  or  had  put  up  a  movable 
building,  and  had  in  that  way  carried  on  business,  and  then  had 
been  compelled  to  leave  owing  to  the  war,  he  would  clearly  have 
been  deprived  of  the  beneficial  enjoyment  of  the  leased  property. 
And  he  cannot  be  in  a  worse  case  because  the  building  he  erected 
was  a  fixture.  Mr.  de  Wet  relied  strongly  upon  the  decision  in 
Lipinski  v.  Bezuidefiihovi  and  Others,  That  case  did  not  come 
before  this  Court  on  appeal ;  it  was  decided  in  the  High  Court, 
and  the  facts  were  difl^erent  from  those  we  have  here.  Under  the 
contract  in  that  case  the  lessee  had  undertaken  to  erect  extensive 
buildings  on  the  erf  which  he  leased.  He  was  a  burgher,  and 
therefore  not  expelled.  He  continued  to  carry  on  building  opera- 
tions on  the  spot  But  he  could  not,  owing  to  the  war,  obtain 
certain  necessary  iron  girders,  and  he  alleged  that  he  was  thereby 
prevented  from  continuing  the  building.  Here  the  lessee  was 
driven  out — or  left  justifiably— and  had  no  use  of  the  property 
for  the  purpose  for  which  it  was  leased.  That  being  so,  I  do  not 
think  that  the  decision  in  that  case  should  govern  this  one ;  it  is 
therefore  unnecessary  to  consider  it  further. 

There  is  only  one  other  point,  and  that  is  the  effect  of  sec  7 
of  the  lease.  I  have  already  read  that  section,  and  its  object  is 
quite  dear.  It  was  apprehended  by  the  parties  that  possibly  a 
law  might  be  passed  prohibiting  Indians  and  Asiatics  or  natives 
frcMn  trading  on  private  property,  and  in  that  case  the  lessee  was 
to  have  no  rccounse  for  damages.  Such  a  provision  has  no 
application  in  this  case.    That  being  so,  I  am  forced  to  the  con- 
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dnsion  timt  the  appellant  was  ^ititled  to  some  remiasion  of  rent 
But  the  groiind  was  used  by  him  to  store  his  goods — ^inside  his 
store — and,  on  the  principle  of  Morris  v.  Mappin  &  Webb,  JAcL, 
he  should  pay  some  reduced  amount  in  respect  of  that  use.  The 
Court  might  have  had  some  difficulty  in  fixing  an  amount ;  but 
the  appellant  is  willing  to  pay  £8,  and  I  think  that  is  fair  under 
all  the  circumstancea  It  is  not  desirable  to  send  the  matter 
back  to  the  magistrate  and  incur  further  expense  and  delay  on  a 
small  point  like  this ;  and  the  Court  will  decide  to  assess  the 
amount  due  for  such  benefit  from  the  land  as  the  lessee  had  at 
£8.  In  Morris  v.  Mappin  &  Webh^  Ltd.,  one-fifth  of  the  rent 
was  held  to  be  a  fair  amount  This  is  proportionately  rather 
more  than  that.  The  appeal  will  be  allowed  with  costs  in  this 
Court  and  the  court  below,  and  the  judgment  altered  to  one 
for  £8. 

Bristowe,  J.,  concurred. 

Appellant's  Attorney:  /.  H.  L,  FincUay;  Respondent's  Attor- 
neys :  Pievvar  &  Niemeyer. 
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W.  P.  SWARTS,  A.  SWARTS  AND  D.  APPEL 
V.  PRETORIA  TOWN  COUNCIL. 

1905.    Octcber  3.    Innes,  C.J.,  and  Solomon  and  Cublewis,  J  J. 

Bteeiiofu. — MunicifMd. —  Whiie  pernm. — European  degoenL — Appear- 
an^e. — Ordinance  38  ^1903,  mc.  11. 

The  word  "white"  as  used  in  sec.  11  of  the  Municipalities  Elections 
Ordinance,  1903,  is  sabstantially  equivalent  to  "of  European 
descent" 

In  deciding  whether  an  applicant  is  a  white  person  for  the  purposes 
of  that  section,  the  Court  will  take  into  consideration,  as  an 
important  element  in  the  case,  the  personal  appearance  of  the 
applicant. 

Appeal  from  the  decision  of  the  revising  advocate  appointed 
under  sec.  19  of  Ordinance  38  of  1903. 

The  names  of  the  appellants  were  removed  from  the  list  of 
mnnicipal  voters  by  the  revising  advocate  on  the  ground  that 
they  were  not  white  persons.    The  applicants  appealed. 

At  the  hearing  of  the  appeal  the  appellants  gave  evidence  as 
to  the  nationality  of  their  parents  and  grandparents.  They 
were,  however,  unable  to  prove  that  their  ances^'Ors  were  abso- 
lutely of  European  descent. 

de  Korte,  for  the  appellants. 

Qregarowskiy  for  the  municipality. 

Innes,  C. J. :  The  law  provides  that  no  one  shall  exercise  the 
municipal  franchise  who  is  not  a  white  British  subject  With 
the  policy  of  that  enactment  we  have  nothing  to  do ;  we  simply 
have  to  carry  it  out.  While  making  that  provision,  the  legis- 
lature has  not  laid  down  any  definition  of  "white";  there  is 
therefore  left  to  the  Court  the  difficult  task  of  deciding  in  each 
case  of  doubt  which  comes  before  it  whether  the  applicant  is  or  is 
not  a  white  person.  In  dealing  with  this  application  I  can  only 
say  I  hope  nothing  will  tall  from  me  which  may  hurt  the  feel- 
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ings  of  people  who  must  feel  very  keenly  the  disabilities  under 
which  they  are  placed.  The  question  is  whether  they  come 
under  the  category  of  white  persons.  Now  I  do  not  think  we 
should  read  the  word  "  white "  as  meaning  absolutely  white  in 
colour.  Looking  at  the  section,  and  having  regard  to  the  circum- 
stances of  the  country,  it  is  clear  that  what  the  legislature 
intended  was  that  a  person  to  enjoy  the  municipal  franchise 
should  be  of  European  descent  You  may  have  a  person  of 
European  descent  who  is  not  very  white ;  or  you  may  have  a 
native  who  is  quite  white  in  colour — an  albino,  for  instance. 
Therefore  I  do  not  think  we  should  take  the  word  "  white  '*  too 
literally.  For  myself,  it  strikes  me  that  the  personal  appearance 
of  the  applicant  in  each  case  must  be  a  very  important  element. 
We  all  know  in  this  country  what  an  admixture  of  coloured 
blood  means,  and  the  appearances  which  prove  the  presence  of 
such  blood ;  and  when  we  find  one  in  whom  these  appearances 
are  present,  then  unless  it  is  clearly  proved  that  his  ancestors 
were  of  European  descent  we  would  usually  be  guided  by  his 
appearance.  As  I  do  not  wish  to  inflict  pain,  I  will  not  give  in 
any  detail  my  reasons  for  coming  to  my  conclusion ;  but,  as  a 
fact,  all  the  men  who  came  into  the  box  appeared  to  me  to  have 
an  admixture  of  coloured  blood.  Unless,  therefore,  it  is  clearly 
proved  that  their  progenitors  were  Europeans  (which  would* 
show  that  my  first  impression  was  wrong),  I  must  come  to  the 
conclusion  that  they  are  not  wholly  of  European  descent  These 
remarks  apply ^  to  all  the  applicants,  and  therefore  I  am  driven 
to  the  conclusion  that  they  are  persons  wlio,  under  the  Ordinance, 
are  not  entitled  to  registration.  That  being  ao,  I  think  the 
revising  barrister  was  right,  and  the  appeal  must  be  dismissed 
with  costs. 

Solomon  and  Curlewis,  J.J.,  concurred. 

Appellant's  Attorney :   C.  AL  de  Korte ;  Respondent's  Attor- 
neys :  Afdcintosh  &  Kennerley. 
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DALY  V.  TAXING  MASTER 

1905.     October  3.    Wessem,  J. 

Casts, — Deputy-sheriff. — Tcfocatiion, — Revision, — Fourteen  days*  limit,  - 
Law  12  of  1899,  see.  H.—Eule  67  {c).- Ordinance  9  oj  1902 
sec.  6. 

Bee  17  of  liaw  12  of  1899  applies  to  the  taxation  of  deputy-sherifls 
costs,  and,  in  the  absence  of  any  rule  of  court  referred  to  in  sec.  6 
of  Ordinance  9  of  1902,  is  still  in  force. 

Application  for  revision  of  the  Taxing  Master's  taxation  of 
a  deputy-sherifTs  bill  of  costs  in  connection  with  a  writ  of 
execution. 

Tindall,  for  the  applicant 

Roos,  for  the  creditor,  took  the  objection  that  the  application 
waA  filed  on  the  12th  September,  more  thian  fourteen  days  after 
taxation.  Sec  17  of  Law  12  of  1899  provided  that  the  taxation 
must  be  brought  in  revision  within  fourteen  days.  That  section 
was  not  repealed  by  sec.  6  of  Ordinance  9  of  1902. 

TindaU:  Sec  17  of  the  Law  has  been  superseded  by  Rale  of 
Ciourt  67  (c),  which  is  a  rule  dealing  with  the  fixing  of  attorneys' 
fees.  In  any  case  the  Law  was  intended  to  deal  with  the  taxation 
of  bills  of  costs  in  lawsuits  only,  and  not  a  case  like  the  present. 

The  Court  held  that  sec  17  of  Law  12  of  1899  was  still  in 
force,  and  applied  to  the  taxation  of  deputy-sheriffs'  bills  of  costs. 
No  rule  of  court  referred  to  in  sec  6  of  Ordinance  9  of  1902  fix- 
ing the  fees  of  attorneys  had  as  yet  been  framed,  and  until  such 
rule  were  framed  that  section  could  not  operate  so  as  to  repeal 
sec  17  of  the  Law.  Nor  was  the  latter  section  affected  by  Rule 
of  Court  67  (cX  The  application  should  therefore  have  been 
brought  within  fourteen  days  after  taxation.  Application  dis- 
missed with  costs. 

Applicant's  Attorneys:  Bcrrangi  &  Bu/Uer;  Attorneys  for 
the  Creditor :  Pienaar  &  Niem&yer. 
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ROOTH  &  WESSELS  v.  BENJAMIN'S 
TRUSTEE  AND  THE  NATAL  BANK,  LTD. 

1905.    October  2,  5.    Innes,  C.J.,  and  Solomon  and 
CURLEWIS,  J.J. 

Insolvency.  —  Covering  bond. —  Construction. — Interest. — Pre/erence. — 
Law  13^1895,  sec.  70. 

A  mortgage  bond  securing  interest  as  well  as  capital  entitles  the 
mortgagee,  in  the  event  of  the  mortgagor's  insolvency,  to  a  pre- 
ference for  interest  aocming  due  between  the  date  of  sequestration 
and  the  date  of  payment 

A  covering  bond  passed  by  B  to  the  N  bank  contained  inter  alia  the 
following  promion :  B  acknowledged  himself  indebted  to  the  bank 
in  the  sum  of  £10,000  arising  from  money  advanced  or  to  be 
advanced,  &c.,  Jbc.,  .  .  .  and  generally  for  his  liabilities  direct  or 
indirect  .  .  .  including  interest,  discount  and  coroinission,  which 
aforesaid  sum  of  XI 0,000  or  any  lesser  sum  owing  and  payable 
under  the  bond  B  bound  himself  to  pay  to  the  bank  together  with 
interest  at  8  per  cent,  per  annum  on  any  amount  that  might  from 
time  to  time  be  found  owing  by  the  mortgagor  to  the  mortgagee 
on  overdrawn  current  account  payable  monthly  on  the  last  day  of 
each  month,  such  interest  to  be  calculated  and  capitalised  monthly. 
All  such  payments  of  capital  and  interest  to  Jbe  made  as  follows : 
amounts  owing  on  bills  of  exchange  or  suchlike  on  tlie  due  dates 
thereof  or  on  notice  of  non-payment  or  at  the  expiration  of  any 
period  granted  for  the  renewal  thereof,  amounts  owing  on  over- 
drawn current  accounts  or  any  other  account  whatsoever  on  de- 
mand together  with  such  interest  as  may  be  owing  thereon. 
Held,  that  the  bond  covered  a  capital  amount  up  to  £10,000,  and 
also  covered  interest  at  8  per  cent,  on  any  overdrawn  current 
account  forming  part  of  the  said  amount-,  and  interest  at  the  legal 
rate  on  other  liabilities  also  forming  part  of  such  amount 

B  became  insolvent  and  the  bank  proved  on  his  estate  for  £11,109, 
IGs.  2d.,  being  balance  of  overdrawn  current  account^  and  also  for 
£2500,  being  on  a  bill  of  exchange  not  figuring  in  current  account 
The  trustee  awarded  the  bank  the  sum  of  £10,825.  Interest  (at 
8  per  cent  on  £11,109,  16s.  2d.  and  at  6  per  cent  on  £2500) 
between  the  date  of  sequestration  and  the  date  of  distribution 
amounted  to  more  than  £825.  Heldj  that  the  trustee's  award  was 
correct. 
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Appeal  from  a  decision  of  Bristowe,  J.,  in  Chambere. 

The  facts  appear  fully  from  the  judgments.  The  material 
provisions  of  the  bond  on  which  the  decision  turned  were  as 
follows : — 

And  the  said  Meeuwis  Burgers  declared  his  principal,  the  said 
David  Henry  Benjamin,  to  be  truly  and  lawfully  indebted  to  and  on 
behalf  of  the  general  manager  of  the  Natal  Bank,  Ltd.,  his  successors 
in  office,  or  assigns  in  the  sum  of  ten  thousand  pounds  sterling,  arising 
from  and  being  money  lent  and  advanced  or  to  be  lent  and  advanced 
by  the  said  bank  to  him,  whether  as  cash  advanced,  overdrawn  current 
accountii,  the  discounting  or  cashing  of  any  promissory  notes,  bills  of 
exchange,  drafts,  or  suchlike,  maJe  or  indorsed  by  him  or  in  his  favour^ 
and  generally  for  his  liabilities  direct  or  indirect  owing  by  him  to  the 
said  bank,  including  interest^  discount  and  commission,  which  afore- 
said sum  of  ten  thousand  pounds  sterling,  or  any  lesser  sum  owing  and 
payable  under  this  bond  the  appearer,  q,q,,  binds  himself  to  pay  to  the 
said  geneiul  manager  of  the  Natal  Bank,  Ltd.,  or  to  his  order,  substi- 
tutes or  assigns,  together  with  the  interest  at  8  per  cent,  per  annum  on 
any  amount  that  may  from  time  to  time  be  found  owing  or  payable  by 
the  mortgagor  to  the  said  bank  on  overdrawn  current  account  payable 
monthly  on  the  last  legal  day  of  each  month  ;  and  such  interest  shall 
be  calculated  and  capitalised  monthly,  and  all  such  payments  of  capital 
and  interest  shall  be  made  in  good  British  sterling  money  at  the 
Pretoria  branch  of  the  Natal  Bank,  Ltd.,  at  Pretoria,  in  the  South 
African  Republic,  or  such  other  place  in  the  South  African  Republic 
as  may  be  appointed  from  time  to  time  by  the  said  bank  in  writing  as 
follows : — 

Amounts  owing  on  promissory  notes,  bills  of  exchange,  drafts,  or 
suchlike  on  the  due  dates  thereof  or  on  notice  of  non-payment  thereof, 
as  the  case  may  be,  or  at  the  expiration  of  any  period  granted  for  the 
renewal  or  renewals  thereof. 

Amounts  owing  on  overdrawn  current  accounts,  or  any  other 
accoant  whatsoever,  on  demand,  together  with  such  interest  as  may  be 
owing  thereon. 

The  learned  judge  in  the  court  below  delivered  the  following 
judgment : — 

The  respondents,  the  Natal  Bank,  hold  a  general  covering  bond 
over  the  insolvent'a  estate  dated  3rd  February,  1898.  By  this  bond 
the  appearer  declares  his  principal,  the  insolvent,  to  be  indebted 
to  the  bank  in  the  sum  of  X10,000  "  arising  from  and  being  money  lent 
and  advanced  by  the  said  bank  to  him  whether  as  cash  advanced,  over- 
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drawn  current  accounts,  the  discounting  or  cashing  of  any  pfomissory 
note^s  bills  of  exchange,  drafts  or  suchlike  made  or  indorsed  by  him  or 
in  his  favour,  and  generally  for  his  liabilities  direct  or  indirect  owing 
by  him  to  the  said  bank,  including  interest^  discount  and  commissioii;'' 
and  then  after  the  usual  renunciation  of  exceptions  the  bond  proceeds 
as  follows:  .<*  Which  aforesaid  sura  of  £10,000  sterling  or  any  lesser 
sum  owing  and  payable  under  this  bond  theappearer,  9.9.,  bind6  himself 
to  pay  to  the  said  general  manager  of  the  Natal  Bank,  Ltd.,  or  to  his 
order,  substitutes  or  assigns  together  with  the  interest  at  8  per  cent, 
per  annum  on  any  amount  that  may  from  time  to  time  be  found  owing 
or  payable  by  the  mortgagor  to  the  said  bank  on  overdrawn  current 
account  payable  monthly  on  the  last  le^l  day  of  oach  month,  and  such 
interest  shall  be  calculated  and  capitalised  monthly." 

The  bank  proved  in  the  insolvency  for  (1)  £10,897,  158.  dd.,  the 
overdraft  on  the  insolvent's  current  account ;  (2)  £2500  and  interest 
due  on  a  bill  of  exchange ;  and  (3)  £212,  Os.  lid.,  the  insolvent's  over- 
draft at  the  bank's  London  branch.  By  the  plan  of  distribution  the 
trustee  has  awarded  to  the  bank  as  preferent  under  its  bond  (I)  £10,327, 
Is.  8d.,  proceeds  of  property  specially  mortgaged  by  the  bond,  and  {2\ 
under  the  general  clause  £498,  10s.  2d.,  proceeds  of  the  insolvent's 
assets  not  specially  mortgaged.  The  two  sums  make  together  £10,825, 
lis.  lOd. 

The  applicants  object  to  this  award  on  two  grounds :  Firsl,  they 
say  that  the  bond  is  a  security  only  for  a  maximum  sum  of  £10,000  in- 
cluding interest.  Secondly,  they  say  that  if  the  bond  is  intended  to 
cover  any  interest  in  addition  to  the  £10,000,  it  is  only  one  month's 
interest. 

The  first  of  these  grounds  of  objection  depends  entirely  on  the 
construction  of  the  bond.  To  my  mind,  the  language  of  the  clauses 
which  I  have  quoted  (which  are  the  only  ones  to  which  it  is  necessary 
to  refer)  admit  of  but  one  interpretation,  which  is  that  the  obligor 
binds  himself  to  pay  the  sum  of  £10,000  or  such  lesser  sum  as  therein 
mentioned  with  interest  at  8  per  cent,  on  the  balance  for  the  time  being 
of  his  overdrawn  account  I  think  the  words  "  together  with "  can 
only  mean  that  the  interest  is  to  be  additional  to  the  £10,000  or  lesser 
sum,  and  I  think  that  both  of  them  (namely,  the  £10,000  or  lesser  sum 
and  the  interest)  must,  unless  the  rules  of  grammar  are  to  be  defied,  be 
objects  of  the  same  verbal  phrase,  namely,  "  binds  himself  to  pay."  It 
is  said  that  the  words  "  including  interest,  discount  and  oommissicHi " 
are  inconsistent  with  this ;  but  I  think  those  words  must  be  read  as 
referring  to  bankers'  charges  under  the  ordinary  contract  between 
banker  and  customer,  or  under  some  special  contract  other  than  the 
contract  for  payment  of  interest  on  overdrafts  contained  in  this  docu- 
ment. It  caimot  be  denied  that  this  is  a  somewhat  extraordinary 
resultt     One  would  expect  a  covering  bond,  such  as  this  is,  to  fix  a 
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maximum  sum  tx>  include  both  capital  aad  interest ;  or  if  it  were  in- 
tended to  include  interest  in  addition,  it  might  be  anticipated  that  it 
would  be  interest  on  the  whole  debt. 

The  plan,  in  fact,  adopted  of  including  interest  on  part  of  the  indebted- 
ness in  the  £10,000,  and  making  the  interest  on  another  part  additional, 
seems  to  be  so  capricious  and  so  devoid  of  principle  or  system  tliat  one 
is  driven  to  suspect  that  it  was  not  what  the  parties  intended.  But 
however  that  may  be,  I  am  not  here  to  find  out  what  the  parties  intended 
to  express,  but  only  what  they  have  expressed ;  and  to  the  language 
which  they  have  used  I  can  give  but  one  meaning,  which  is  that  which 
I  have  stated. 

The  second  point  is  an  ingenious  one.  It  is  said  that  inasmuch  as 
the  interest  on  overdrafts  is  to  be  capitalised  monthly,  all  interest 
more  than  a  month  old  becomes  automatically  an  accretion  to  capital, 
and  is  therefore  either  included  in  the  £10,000  or  outside  the  security. 
I  doubt  very  much  whether  this  contention  is  sound  as  a  matter  of 
construction.  It  seems  to  me  that  the  provision  for  the  capitalisation 
of  interest  is  merely  a  provision  to  the  main  clause  **  together  with  the 
interest,  &c"  and  I  am  much  disposed  to  think  that  both  of  them  (the 
capitalised  interest  as  well  as  the  original  interest)  are  governed  by  the 
words  *'  together  with,"  and  are  consequently  additional  to  the  £10,000. 
After  all,  it  is  merely  a  provision  for  compound  interest,  and  if  instead 
of  tlie  words,  "  Such  interest  shall  be  calculated  and  capitalised  monthly," 
the  bond  had  said,  "  Together  i^ith  compound  interest  calculated  at  8  per 
cent,  per  annum  with  monthly  rests,"  tiie  point  would  hardly  have  been 
arguable,  and  yet  the  meaning  would  have  been  precisely  the  same. 

But  Mr.  Smuts  pressed  me  with  another  point.  He  says  that 
whatever  may  have  been  the  effect  of  the  capitalisation  clause  on 
interest  up  to  the  date  of  sequestration,  the  bank  is  entitled  to  prefer- 
ence for  interest  from  the  date  of  sequestration  to  the  date  of  payment, 
and  that  such  interest  more  than  covers  the  £825,  lis.  lOd.,  by  which 
the  amount  allowed  by  the  trustee  exceeds  £10,000. 

Now  it  certainly  seems  to  mo  that  interest  after  sequestration 
stands  on  quite  a  different  footing  from  interest  before  sequestration. 
Arrears  of  interest  before  sequestration  are  proved  for  as  part  of  the 
debt  owing  by  the  insolvent's  estate.  It  is  true  that  arrears  of  inte- 
rest on  a  preferent  debt  only  share  in  the  preference  of  the  capital  to  a 
certain  extent.  But  that  is  a  mere  question  of  priority  of  payment 
The  point  is  that  the  whole  of  it  constitutes  part  of  the  debt  for  which 
the  creditor  proves  in  the  insolvency.  But  interest  after  sequestration 
is  not  provable  against  the  estate.  Where  it  becomes  payable,  it 
becomes  payable  not  because  it  is  proved  for,  but  because  sec.  10"  oi 
the  Insolvency  Law. says  it  is  to  be  paid.  It  seems  to  me,  therefore, 
that  the  right  to  interest  after  sequestration  is  a  statutory  right. 
Wliat  then  is  the  nature  of  that  right  ?    The  question  is  answered  by 
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HOC.  70,  which  provides  that  a  prelerent  debt  shaU  carry  a  preferential 
right  to  payment  of  sach  interest  thereon  as  shall  acocnrding  to  law  be 
preferent^  and  at  common  law  the  same  preference  which  belongs  to 
the  capital  of  a  debt  attaches  not  only  to  arrears  of  interest  for  one 
year  and  the  unexpired  portion  of  the  current  year  up  to  the  date  off 
sequestration,  but  also  to  interest  at  the  stipulated  rate  betwem  the 
date  of  sequestration  and  the  date  of  payment  The  seotioQ  therefore 
gives  a  right  to  interest  on  a  preferent  debt  from  sequestration  to 
payment,  and  makes  that  interest  itself  preferential.  'But  the  interest 
so  given  is  simple,  not  compound  interest^  and  it  is  quite  dear  that 
after  sequestration  compound  interest  cannot  be  claimed,  at  all  events 
not  in  competition  with  other  creditors.  I  therefore  hold  that  the 
capitalisation  clause  in  the  bond  has  no  application  to  any  interest 
which  becomes  payable  during  the  currency  of  the  sequestration. 

It  is  said  that  this  oondudes  the  case,  because  the  interest  from 
the  11th  July,  1904,  when  the  estate  was  provisionally  sequestrated, 
even  if  only  odoulated  on  £10,000;  amounts  to  more  than  X825.  I 
doubt,  however,  whether  this  argument  is  quite  sound.  The  interest 
given  by  the  bond  is  not  on  the  X10,000,  but  on  the  amount  ci  the* 
overdraft  It  is  true  that  the  first  overdraft  exceeds  XI  0,000,  and 
that  the  two  together  (and  I  think  the  two  may  be  treated  as  one) 
exceed  £11,100 ;  but  the  interest  to  which  the  statute  gives  preference 
is  not  the  interest  given  by  the  bond,  but  the  interest  which  the  bond 
gives  in  respect  ci  the  preferent  debt  It  seems  to  me^  therefore^  that 
the  preferent  interest  is  neither  interest  on  the  £10,000  nor  interest 
on  the  overdraft,  but  interest  on  so  much  ci  the  £10,000  as  is  attribut- 
able to  the  overdraft.  I  thought  at  first  that  the  bond  might  give  the 
bank  the  right  to  appropriate  the  £10,000  entirely  to  overdraft^  but 
on  consideration  I  can  see  no  groond  for  holding  this  any  more  than  I 
can  see  that  the  bond  leaves  any  room  tot  the  application  of  the 
common  law  rules  as  regards  i^ropriation  of  payments.  Under  the 
bond  the  £10,000  is  money  lent  whether  by  way  of  cash  advance  or 
overdraft  or  bill  discounted  or  otherwise.  Tlie  £10,000  is  in  feet  that 
portion  of  the  total  indebtedness  for  which  security  is  given ;  and  how 
much  of  the  specially  stipulated  interest  is  payable  in  respect  of  tfie 
£10,000  depends  on  how  much  ol  the  £10,000  is  overdraft  It  seems 
to  me  that  to  ascertain  this  it  is  necessary  to  apportion  the  £10,000 
between  the  £11,100  overdraft  on  the  one  hand  and  the  £3000  bill  on 
the  other.  If  this  sum  is  worked  out  I  think  it  will  be  found  that  it 
brings  the  interest  (calculating  it  to  the  1 1th  September)  below  the 
required  amount  But  this  does  not  conclude  the  matter.  The  interest 
will  run  until  payment ;  and  I.  take  it  that  I  may  feirly  allow  another 
fortnight  for  that  Furthermore^  if  I  am  right  in  thinking  that  the 
compound  interest  provision  ceases  at  the  date  of  sequestration,  it 
follows  that  at  least  one  month's  interest  must  in  any  event  be  due 
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before  seqneBtratioD,  for  I  cannot  hold  that  the  provision  for  capitalisa- 
tion continues  when  the  ohject  of  its  insertion  (namely,  the  allowance 
ai  interest  upon  interest)  becomes  impossible. 

Whatever,  therefore,  may  be  tlie  true  view  of  tlie  effect  of  the 
c^ntsJiaation  clause,  it  seems  to  me  that  six  weeks  at  least  must  be 
added  to  the  fourteen  months  between  the  11th  July,  1904,  and  the 
11th  September  1905.  Calculating  the  interest  on  that  basis  it 
exceeds  £825. 

In  the  result^  therefore,  I  come  to  the  conclusion  that  the  bank  is 
entitled  to  preference  for  the  £10,825,  lis.  lOd.  allowed  them  by  the 
trustee.    Ilie  application  therefore  ftuls,  and  must  be  dismissed  with 


Gregorowdei  (with  him  G.  W.  de  ViUiera),  for  the  appellants, 
in  arguing  on  the  constraction  of  the  bond  and  on  the  preference 
of  interest,  referred  to  In  re  Garter  (2  Menz.  335) ;  S.  A.  Loan, 
Mortgage  and  Mercantile  Agency'  v.  (7.  of  G.  H.  Bank  and 
lAtaqokn  <6  S.a  163);  In  re  Standen  (Buch.  1873,  p.  92); 
Ordinamce  27  of  1846  (Cape  Colony),  sec  4. 

Leonardf-K.G.  (with  him  /Smtifo),. argued  contra,  and  quoted 
Brink  v.  Slieriff  (12  S.C.  414). 

Gregoroweki  replied. 

Cwr,  adv.  vutt. 

Pas<ea  (October  6):— 

Innes,  C.J. :  The  respondent  bank  is  the  holder  of  a  covering 
bond  for  £10,000.  It  proved  on  the  estate  of  David  Benjamin 
for  the  sum  of  about  £11,000,  being  balance  of  overdrawn  account, 
and  for  a  further  sum  of  £2500,  being  the  amount  of  a  bill  of 
exchange  which  fell  due  in  December,  1897,  with  interest  from 
that  date.  The  trustee  awarded  £10,825  as  preferent,  being  the 
proceeds  of  property  specially  mortgaged,  and  also  the  proceeds 
of  certain  unmortgaged  property  which  was  covered  by  the 
general  clause.  The  award  is  in  excess  of  the  face  value  of  the 
bond ;  and  the  sum  of  £825,  being  the  extent  of  that  excess,  can 
only.be  justified  as  an  award  in  respect  of  interest.  The  ques- 
tion, therefore,  which  the  Court  has  to  decide  is  whether  interest 
is  preferent  under  this  bond,  and,  if  so,  to  what  extent.  The 
main  difference,  it  seems  to  me,  between  an  ordinary  and  a' 
covering  bond,  is  that  in  the  case  of  the  latter  the  full  amount 
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of  the  debt  which  the  bond  is  intended  to  cover  is  not  in  existence 
at  the  date  of  execution  of  the  instrument  The  pledge  or  security 
is  given  in  advance  to  cover  a  liability  which  the  parties  intend 
shall  only  be  fully  incurred  in  the  future.  When  that  liability 
has  been  fully  incurred  and  the  moneys  contemplated  to  be  paid 
by  the  mortgagee  to  the  mortgagor  have  been  supplied,  and  are 
included  in  the  amount  of  the  bond,  then  the  position  of  the 
mortgagee  seems  to  me  to  be  secured  as  much  under  a  covering 
as  under  an  ordinary  bond.  There  is  a  debt  in  existence  equi- 
valent to  tlie  full  face  value  of  the  instrument,  and  the  property 
bonded  is  security  for  that  debt ;  nor  can  I  see  any  reason  in 
principle  why  a  covering  bond  should  not  stipulate  for  interest 
just  the  same  as  an  ordinary  bond. 

Now  the  rule  as  to  preference  of  interest  under  mortgage 
bonds  is  this :  If  the  bond  stipulates  for  interest,  or  if  it  is  clear 
from  its  provisions  that  the  parties  contemplated  that  interest 
would  be  paid,  and  if  the  property  mortgaged  is  bonded  as 
security  for  the  interest  as  well  as  for  the  capital,  then  the 
interest  up  to  the  -legal  limit  enjoys  just  the  same  preference 
as  the  main  debt.  But  if  the  bond  contains  no  such  stipulation 
or  provisions,  then  any  claim  for  interest  can  only  be  a  concur- 
rent one.  It  becomes,  necessary,  therefore,  to  examine  this  bond 
in  order  to  ascertain  whether  it  stipulates  for  the  payment  of 
interest.  It  is  very  obscure,  and  is  most  unfortunately  worded ; 
and  I  think  it  is  to  be  regretted  that  an  institution  like  the 
bank,  when  protecting  itself,  should  not  be  able  to  sKy  in  plain 
English  what  the  extent  of  its  security  is  intended  to  be,  so  that 
all  persons  concerned  may  know  the  exact  position.  The  bond 
begins  by  acknowledging  that  the  mortgagor  is  truly  and  lawfully 
indebted  to  the  bank  in  the  sum  of  £10,000  arising  from  money 
lent  and  to  be  lent,  "and  generally  for  his  liabilities, direct  or  in- 
direct, owing  by  him  to  the  said  bank,  including  interest,  discount 
and  commission."  That  is  the  acknowledgment  of  debt;  it  sets 
out  the  items  iu  respect  of  which  the  obligation  has  partly 
already  arisen  and  is  partly  still  toari.se.  Then  comes  the  clause 
which  proniiaes  payment :  "  Which  aforesaid  sura  of  £10,000  or 
any  lesser  sum  owing  and  payable  under  this  bond  the  appearer, 
q.q.,  binds  himself  to  pay  to  the  said  general  manager  of  the 
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Natal  Bank,  Ltd.,  or  to  his  order,  substitutes  or  assigns,  together 
with  the  interest  at  8  per  cent  per  annum  on  any  amount  that 
may  from  time  to  time  be  found  owing  or  payable  by  the  mort- 
gagor to  the  said  bank  on  overdrawn  current  account  payable 
monthly."  That  ia  a  promise  to  pay  £10,000  or  any  lesser  sum 
which  may  be  due  under  the  bond;  and,  in  addition,  a  clear 
promise  to  pay  interest  on  the  amount  of  any  overdrawn  current 
account.  It  is  impossible  to  liold  that  the  promise  to  pay  in- 
terest refers  only  to  the  case  where  the  overdrawn  account 
amounts  to  a  lesser  sum  than  £10,000.  The  promise  is  to  pay 
£10,000  (juite  as  much  as  to  pay  the  lesser  sum ;  and  there  is  a 
clear  undertaking  to  pay  interest  on  whatever  the  overdrawn 
account  may  be.  I  agree  with  the  learned  judge  that  we  must 
apply  the  ordinary  rules  of  construQtion ;  we  can  only  ascertain 
the  effect  of  this  document  by  giving  to  the  language  used  by 
the  parties  its  ordinary  plain  meaning.  And  proceeding  thus  it 
seems  to  me,  if  we  look  simply  at  the  clause  which  contains  the 
undertaking  to  pay,  that  there  is  a  clear  promise  to  pay  interest 
on  the  overdrawn  account  not  only  on  a  lesser  sum,  but  also  when 
it  reaches  the  full  limit  of  £10,000. 

Some  difficulty  arises  in  regard  to  the  earlier  clause  which 
acknowledges  the  indebtedness.  It  is  contended  that  the  outside 
limit  of  £10,000  is  inclusive  of  interest,  and  that  therefore  no 
interest  can  be  brought  under  cover  of  the  bond,  if  the  effect 
would  be  to  raise  the  secured  amount  to  more  than  £10,000. 
Although  I  was  much  impressed  during  the  argument  by  that 
contention,  still,  looking  at  the  whole  document,  and  reading  the 
first  clause  again,  it  seems  to  me  that  its  main  object  was  only  to 
ensure  that  interest  should  be  reckoned  on  the  amount  advanced 
in  making  up  the  total  of  £10,000.  In  other  words,  that  when  the 
bank  had  advanced  such  an  amount  of  money  as,  together  with 
interest,  discount  and  commission,  amounted  to  £10,000,  there 
should  be  no  right  on  the  part  of  the  mortgagor  to  claim  more. 
The  capital  debt  was  to  be  calculated  by  including  interest  as 
well  as  ordinary  advances.  But  there  is  no  provision  that 
interest  on  overdrawn  account  should  only  be  reckoned  till  the 
total  amount  of  £10,000  was  reached  and  then  should  cease.  It 
is  true  that  a  covering  bond  must  set  out  the  limit  of  cover ;  but 
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that  is  merely  the  limit  of  the  capital  debt;  and,  as  I  have 
already  said,  I  can  see  no  reason  in  principle  why  sucli-a  bond 
should  not  stipulate  for  interest  on  the  full  amount  covered. 

Reading  the  two  clauses  together,  and  looking  at  other  parts 
of  the  deed,  I  have  come  to  the  conclusion  that  what  the  parties 
intended  was  that  interest  at  8  per  cent  should  be  paid  on  over- 
drawn account;  and  that  in  regard  to  other  debts  on  which,  by 
arrangement  between  the  parties,  or  by  ordinary  bank  usage, 
interest  would  run,  it  should  be  calculated  at  legal  rates,  and 
that  all  interest  should  be  preferent.  I  come  to  that  conclusion 
because  interest,  discount  and  commission  clearly  form  part  of 
the  debt  which  it  is  intended  to  cover,  and  because  in  additicm 
to  the  clauses  already  read  the  following  provision  occurs  in  the 
bond :  "  All  such  payments  of  capital  and  interest  .  .  .  shall  be 
made  as  follows — on  amounts  owing  on  promissory  notes,  bills  of 
exchange,  drafts,  or  suchlike,  on  the  due  dates  thereof  or  on 
notice  of  non-payment  thereof,  as  the  case  may  be,  or  at  the 
expiration  of  any  period  granted  for  the  renewal  or  renewals 
thereof;  amounts  owing  on  overdrawn  current  account,  or  any 
other  account  whatsoever,  on  demand,  together  with  such  interest 
as  may  be  owing  thereon."  The  bond  clearly  contemplates  that 
there  shall  be  interest  on  items  other  than  the  total  of  over- 
drawn current  account,  but  does  not  stipulate  any  special  rate ; 
therefore  in  respect  of  any  such  items  the  bank  can  only  claim 
the  legal  rate.  It  could  not  charge  interest  on  the  £2500,  which 
>yas  never  debited  to  cuiTcnt  account,  at  H  per  cent.;  but  only,  in 
my  opinion,  at  6  per  cent.  But  such  interest  will  enjoy  the  same 
preference  under  the  bond  as  the  interest  on  the  overdrawn 
current  account. 

If  I  am  right  so  far,  then  interest  under  this  bond  is  clearly 
preferent.  But  interest  in  arrear  before  sequestration  is  only 
preferent  to  the  extent  of  the  amount  which  has  accrued  for  one 
year  and  the  current  year.  Under  the  general  law  of  Holland 
three  years  was  the  period  allowed;  but  it  has  long  been  the 
rule  in  South  Africa  to  allow  only  a  year  and  the  current  year. 
Interest  accruing  between  the  date  of  sequestration  and  the  date 
of  payment  is,  however,  as  much  entitled  to  preference  as  the 
capital.     Under  the  Cape  insolvency  law   there  could  be  no 
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doubt  on  the  point  Sec.  33  of  the  Cape  Ordinance  says:  "Every 
<«reditor  shall  have  the  same  preference  for  the  interest  which 
shall  have  accrued  on  his  debt  between  the  date  of  the  said  order 
and  the  time  of  payment  to  which  he  may  be  entitled  for  any 
part  of  the  interest  which  may  have  become  due  prior  to  the  said 
order.  .  .  ."  Our  law  is-not  so  clear.  Our  statute  is  practically 
the  Cape  Ordinance ;  but  it  has  been  altered  in  certain  respects 
as  the  result  of  a  laudable  endeavour  to  make  it  shorter.  In  the 
present,  as  in  some  other  instances,  I  am  bound  to  say  that  the 
change  to  my  mind  has  made  wliat  was  previously  long-winded 
but  clear,  now  shorter  but  moi*e  obscure.  The  words  of  sec  70, 
iirbich  is  the  corresponding  one  of  our  Law,  are  as  follows :  "  The 
assets  of  the  estate  shall,  after  payment  of  all  costs  lawfully  in- 
curred as  hereafter  provided,  be  applied :  In  the  first  place,  to 
the  payment  of  the  preferent  debts,  together  with  such  interest 
due  thereon  as  shall  according  to  law  be  preferent."  The  express 
provisions  of  the  Cape  Ordinance,  which  set  out  exactly  what  pre- 
ference in  regard  to  interest  the  law  gives,  are  omitted.  But  in  my 
opinion  our  common  law  gives  a  preference  in  a  case  like  the 
present  for  interest  accruing  between  the  date  of  sequestration 
and  the  date  of  payment.  On  general  principles  that  is  so.  If 
interest  is  covered  by  the  bond,  the  mortgagee  is  entitled  to  be 
paid  his  interest  just  €is  much  as  his  capital ;  aiid  the  rule  which 
limits  his  preference  for  interest  to  a  year  and  the  current  year 
only  applies  to  interest  accruing  before  seqiiestration.  I  think 
that  the  reasoning  of  Voet  and  other  authorities  shows  that  to 
be  so.  And  Sir  Henby  de  Villiers,  in  delivering  judgment 
in  the  case  oi  Brink  v.  Tlie  Sheriffs  which  has  been  referred  to, 
clearly  stated  that  the  terms  of  sec  33  of  the  Cape  Ordinance 
merely  gave  effect  to  the  previously  existing  law.  Interest  accru- 
ing after  sequestration,  therefore,  is  covered  by  sec.  70  of  our 
Insolvency  Law.  It  follows  that  such  interest  must  be  allowed 
a  preference  at  the  rate  provided  for  in  the  bond.  But  it  is 
urged  that  this  rule  should  not  apply  in  the  present  case,  be- 
cause the  bond  contains  a  special  clause  that  interest  shall  be 
capitalised  every  month,  from  which  it  follows,  it  is  said,  that  not 
more  that  one  month's  interest  can  be  preferent.  In  other  w^ords, 
that  during  the  tirst  pionth  after  insolvency  interest  up  to  the 
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80th  of  the  month  is  preferent,  but  after  that  date  it  is  not  pre- 
ferent,  but  becomes  capital,  and  so  on  during  the  second  month. 
I  do  not  follow  that  contention.  That  clause  is  merely  a  pro- 
vision for  compound  interest,  which  is  none  the  less  interest 
because  it  is  compound.  It  is  not  necessary  for  the  purposes  of 
this  case  to  decide  whether  interest  after  sequestration  can.  be 
claimed  at  compound  rate.  The  learned  judge  says  not ;  but  I 
desire  to  express  no  opinion  on  that  point,  and  to  take  only 
simple  interest  as  chargeable. 

How  then  does  the  account  stand  ?  Shortly  after  June, 
1899,  there  was  due  to  the  bank  £2500  on  a  bill  of  exchange, 
and  more  than  enough  on  overdrawn  current  account  to  make 
up  the  full  capital  amount  of  £10,000  covered  by  the  bond. 
That  capital  sum  carrying  interest  was  then  due.  Interest  ran 
at  8  per  cent,  on  the  overdraft  and  at  6  per  cent,  on  the  bill  of 
exchange.  Now  the  interest  so  calculated  between  the  date  of 
sequestration  and  the  date  of  payment  is  far  more  than  £825. 
I  need  not  go  further  into  the  figures ;  they  clearly  show  that, 
and  therefore  I  need  not  consider  the  further  point  whether 
under  those  circumstances  there  is  any  preference  for  other 
interest,  for  there  are  no  further  available  assets.  It  seems  to 
me  the  trustee's  award  was  good,  though  not  for  the  reasons  nor 
on  the  basis  which  he  adopted.  But  his  award  was  right,  and 
the  decision  of  the  learned  judge  was  correct.  The  appeal  must 
be  dismissed  with  costs. 

Solomon,  J. :  I  agree  with  that  decision,  and  desire  to  make 
a  few  remarks  on  the  construction  of  the  bond  which  during  the 
course  of  argument  gave  me  a  considerable  amount  of  trouble. 
There  is  no  doubt  that  it  is  most  unfortunately  worded  and 
obscure,  and  that  there  is  plenty  of  room  for  considerable  dif- 
ference of  opinion.  But,  after  consideration,  the  conclusion  to 
which  I  have  come  is  that  the  construction  placed  upon  the  bond 
by  the  learned  judge  in  the  court  below  was  the  reasonable  con- 
struction, and  is  what  was  intended  by  the  parties. 

A  great  deal  of  stress  was  laid  upon  the  fact  by  counsel  for 
the  appellants  that  this  bond  is  a  covering  bond,  that  the  very 
object  of  a  bond  of  that  nature  is  to  limit  the  amount  of  the 
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liability  which  is  secured  by  the  bond,  and  that  consequently  the 
amount  secured  must  be  limited  to  the  face  value  of  the  bond. 
Now  that  no  doubt  is  a  plausible  argument,  but  it  is  one  which 
should  not  be  pressed  too  far ;  because  it  appears  to  me  quite 
clear  that  if  the  bond  provides  for  the  payment  of  interest  on 
the  face  value,  it  is  open  to  the  mortgagee  to  add  that  interest, 
and  so  to  increase  the  amount  for  which  the  property  is  mort- 
gaged. So  that,  after  all,  the  real  question  in  a  case  of  this  kind 
must  always  be.  What  is  the  time  construction  of  the  bond  ? 
Does  this  bond  provide  that  the  property  should  be  mortgaged 
not  only  for  the  face  value  of  the  bond,  but  also  for  interest  in 
addition  to  that  face  value  ?  Now  in  considering  that  question 
the  difficulty  which  I  feel  is  to  reconcile  what  are  apparently 
two  conflicting  clauses  in  this  bond.  There  is  first  of  all  the 
clause  in  which  the  mortgagor  expresses  himself  to  be  indebted 
to  the  mortgagee  for  the  sum  of  £10,000,  and  sets  out  the  various 
cau8f6  debiti  of  that  indebtedness.  Then  there  is  the  further 
clause — the  clause  in  which  he  promises  to  pay  the  amount  of 
£10,000  or  any  lesser  sum  "  owing  and  payable  under  this  bond." 
If  either  of  those  two  clauses  stood  alone,  then  it  seems  to  me 
that  the  construction  of  the  bond  would  be  simple  enough.  In 
the  one  case  I  think  we  should  have  to  construe  it  in  favour  of  the 
appellants,  and  in  the  other  case  I  think  that  the  construction 
to  be  placed,  upon  the  bond  should  be  the  one  wliich  is  contended 
by  the  respondents.  If  the  first  clause  stood  alone — the  clause  in 
which  the  mortgagor  expresses  himself  to  be  indebted  in  the  sum 
of  £10,000 — then,  inasmuch  as  amongst  the  cattace  debiti  are 
interest,  discount  and  commission,  I  think  the  argument  would 
be  very  strong  that  it  was  intended  that  interest  should  be 
included  in  the  principal  amount  of  the  liability  of  £10,000,  and 
that  the  bond  was  to  represent  only  an  amount  of  £10,000 
including  interest.  But  then  that  clause  does  not  stand  alone, 
for  immediately  afterwards  we  have  the  second  clause,  which 
expressly  provides  for  the  payment  of  interest  on  £10,000  or  any 
lesser  sum  "owing  and  payable  under  this  bond,"  and  which  then 
proceeds  to  mortgage  the  property  for  the  amount  which  the 
mortgagor  promises  to  pay  under  the  bond.-  Now  it  heis  been 
strongly  argued  by  Mr.  Gregoruwski  on  behalf  of  the  appellants 
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that  thoae  words  "together  with  interest  at  8  per  cent,  per 
annum  on  any  amount  that  may  from  time  to  time  be  found 
owing  on  the  overdrawn  account"  have  reference  only  to  the 
immediately  preceding  words,  "any  lesser  sum  owing  and  pay- 
able under  this  bond/'  and  that  they  have  no  reference  to  the 
words  '*  which  aforesaid  sum  of  £10,000  the  mortgagor  promises 
to  pay."  Now  it  seems  to  me  that  that  is  a  strained  construction 
to  place  upon  the  clause,  and  that  the  learned  judge  in  the  court 
below  was  perfectly  correct  in  saying  that  such  an  interpretation 
defied  the  ordinary  rules  of  grammatical  construction.  I  am 
certainly  of  the  opinion  that  if  we  construe  the  clause  in  its  plain 
grammatical  sense,  we  are  bound  to  say  that  the  mortgagor 
thereby  undertakes  to  pay  interest  upon  the  whole  sum  of 
£10,000,  which  is  the  face  value  of  the  bond.  And  that  being 
so,  the  only  question  is  whether  that  clause  is  reconcilable  with 
the  preceding  clause,  to  which  I  have  already  referred.  Now  it 
appears  to  ine  that  although  the  preceding  clause  is  apparently 
inconsistent  with  the  construction  which  I  have  placed  upon  the 
later  clause,  when  we  consider  it  carefully  we  shall  find  that  in 
reality  it  is  not  so.  The  object  of  the  preceding  clause  was  to 
set  out  the  various  causes  of  debt,  and  amongst  those  are  interest, 
discount  and  commission ;  and  I  think  what  is'  meant  is  that 
interest,  discount  and  commission  are  to  be  added  to  the  capital 
and  to  be  included  in  the  sum  of  £10,000 ;  but  there  is  nothing 
inconsistent  in  that  provision  with  the  subsequent  provision  that 
interest  shall  be  payable  on  the  amount  of  the  indebtedness  even 
when  it  reaches  the  limit  of  £10,000,  and  that  interest  is  to  be 
added  to  the  amount  at  the  rate  of  8  per  cent  per  annum. 

The  two  clauses  appear  to  me  to  be  capable  of  being  read  in  a 
perfectly  consistent  manner,  and,  if  read  in  that  way,  I  think  we 
must  come  to  the  conclusion  that  the  intention  of  the  parties  was 
that  even  when  the  indebtedness  reached  the  sum  of  £10,000 
interest  was  to  be  paid  on  the  overdrawn  account  at  the  rate  of 
8  per  cent.,  and  that  that  interest  was  to  be  included  in  the 
amount  of  the  indebtedness  for  which  the  mortgagor  made  him- 
self liable,  and  for  which  this  property  was  mortgaged  under  the 
bond.  It  seems  to  me  that  is  a  reasonable  construction  to  place- 
on  this  bond,  and  that  it  is  far  easier  to  come  to  that  condusion 
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than  to  the  oonclasion  we  were  asked  to  come  to  by  oonnsel  for 
the  appellants — -that  the  bond  intended  that  interest  at  8  per 
cent  should  have  no  reference  whatsoever  to  the  sum  of 
£10,000,  but  only  to  any  lesser  sum  owing  and  payable  under 
this  bond  qntil  that  sum  reached  £10,000.  Then  if  this  be  the 
proper  construction  to  place  upon  the  bond,  inasmuch  as  the  bond 
stipulates  for  payment  of  interest  on  the  overdrawn  account, 
and  inasmuch  as  the  bond  also  stipulates  for  the  payment  of 
interest  on  any  other  portion  of  the  indebtedness,  such  interest 
is  preferential  in  just  the  same  way  as  the  capital  sum  of  £10,000 
is.  That  being  so,  it  is  unnecessary  to  consider  the  question  of 
whether  interest  should  be  allowed  for  the  year  and  the  current 
year  on  the  sum'  £2500.  For  it  seems  dear  that,  allowing  in- 
terest from  the  date  of  sequestration  to  the  date  of  payment  at 
8  per  cent,  per  annum  on  the  overdrawn  account,  and  at  6  per 
cent  pec  annum  on  the  bill  of  exchange,  the  respondents  in  this 
case  were  entitled  to  a  preference  for  the  sum  of  £825  in  addition 
to  the  sum  of  £10,000  awarded  by  the  trustee,  and  therefore  I 
agree  with  the  decision  of  the  learned  judge  in  the  court  below. 

CuRLEWis,  J. :  I  concur,  and  have  nothing  to  add  to  the 
reasons  which  have  just  been  given. 

Appellants' Attorneys :  Rooth<k  We^eU;  Respondents' Attor- 
nevf :  Macintaek  &  Kenneriey. 


BARLOW  &  JONES,  LTD.,  v.  ELEPHANT 
TRADING  CO. 

1905.    October  3, 6.    Innes,  C.J.,  and  Solomon  and  Curlewis,  J.J. 

Trade^marki,  —  Old  mark. — Registration Similar  mark  previof^sly 

registered. — Exdusive  right. — Int^jfretcUian. — Law  6  of  1892. — 
Proclamation  23  o/1902. 

The  applicants  applied  for  registration  in  respect  of  a  certain  class  of 
'goods  of  a  trade-mark  consisting  of  an  elephant  with  a  castle  or 
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that  thoae  words  ''together  with  interest  at  8  per  cent  per 
annum  on  any  amount  that  may  from  time  to  time  be  found 
owing  on  the  overdrawn  account"  have  reference  only  to  the 
immediately  preceding 'words,  ''  any  lesser  sum  owing  and  pay- 
able under  this  bond/'  and  that  they  have  no  reference  to  the 
words  '*  which  aforesaid  sum  of  £10,000  the  mortgagor  promises 
to  pay."    Now  it  seems  to  me  that  that  is  a  strained  construction 
to  place  upon  the  clause,  and  that  the  learned  judge  in  the  court 
below  was  perfectly  correct  in  saying  that  such  an  interpretation 
defied  the  ordinary  rules  of  grammatical  construction.     I  am 
certainly  of  the  opinion  that  if  we  construe  the  clause  in  its  plain 
grammatical  sense,  we  are  bound  to  say  that  the  mortgagor 
thereby  undertakes  to  pay  interest  upon  the  whole  sum  of 
£10,000,  which  is  the  face  value  of  the  bond.    And  that  being 
so,  the  only  question  is  whether  that  clause  is  reconcilable  with 
the  preceding  clause,  to  which  I  have  already  referred.    Now  it 
appears  to  ine  that  although  the  preceding  clause  is  apparently 
inconsistent  with  the  construction  which  I  have  placed  upon  the 
later  clause,  when  we  consider  it  carefully  we  shall  find  that  in 
reality  it  is  not  so.    The  object  of  the  preceding  clause  was  to 
set  out  the  various  causes  of  debt,  and  amongst  those  are  interest, 
discount  and  commission ;   and  I  think  what  is'  meant  is  that 
interest,  discount  and  commission  are  to  be  added  to  the  capital 
and  to  be  included  in  the  sum  of  £10,000 ;  but  there  is  nothing 
inconsistent  in  that  provision  with  the  subsequent  provision  that 
interest  shall  be  payable  on  the  amount  of  the  indebtedness  even 
when  it  reaches  the  limit  of  £10,000,  and  that  interest  is  to  be 
added  to  the  amount  at  the  rate  of  8  per  cent  per  annum. 

The  two  clauses  appear  to  me  to  be  capable  of  being  read  in  a 
perfectly  consistent  manner,  and,  if  read  in  that  way,  I  think  we 
must  come  to  the  conclusion  that  the  intention  of  the  parties  was 
that  even  when  the  indebtedness  reached  the  sum  of  £10,000 
interest  was  to  be  paid  on  the  overdrawn  account  at  the  rate  of 
8  per  cent.,  and  that  that  interest  was  to  be  included  in  the 
amount  of  the  indebtedness  for  which  the  mortgagor  made  him- 
self liable,  and  for  which  this  property  was  mortgaged  under  the 
bond.  It  seems  to  me  that  is  a  reasonable  construction  to  place- 
on  this  bond,  and  that  it  is  far  easier  to  come  to  that  oondusion 
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than  to  the  oondosion  we  were  asked  to  come  to  by  oonnsel  for 
the  appellants — that  the  bond  intended  that  interest  at  8  per 
cent,  should  have  no  reference  whatsoever  to  the  sum  of 
£10,000,  but  only  to  any  lesser  sum  owing  and  payable  under 
this  bond  luitil  that  sum  reached  £10,000.  Then  if  this  be  the 
proper  construction  to  place  upon  the  bond,  inasmuch  as  the  bond 
stipulates  for  payment  of  interest  on  the  overdrawn  account, 
and  inasmuch  as  the  bond  also  stipulates  for  the  payment  of 
interest  on  any  other  portion  of  the  indebtedness,  such  interest 
is  preferential  in  just  the  same  way  as  the  capital  sum  of  £10,000 
is.  That  being  so,  it  is  unnecessary  to  consider  the  question  of 
whether  interest  should  be  allowed  for  the  year  and  the  current 
year  on  the  sum'  £2500.  For  it  seems  clear  that,  allowing  in- 
terest from  the  date  of  sequestration  to  the  date  of  payment  at 
8  per  cent,  per  annum  on  the  overdrawn  account,  and  at  6  per 
cent  pec  annum  on  the  bill  of  exchange,  the  respondents  in  this 
case  were  entitled  to  a  preference  for  the  sum  of  £825  in  addition 
to  the  sum  of  £10,000  awarded  by  the  trustee,  and  therefore  I 
agree  with  the  decision  of  the  learned  judge  in  the  court  below. 

CuBLEWis,  J. :  I  concur,  and  have  nothing  to  add  to  the 
reasons  which  have  just  been  given. 

Appellants' Attorneys :  Roothd  We^eU;  Respondents' Attor- 
nevf :  Macvniosk  (k  Kenneriey. 


BARLOW  &  JONES,  LTD.,  v.  ELEPHANT 
TRADING  CO. 

1905.    October  3, 6.    Innes,  C.  J.,  and  Solomon  and  Curlewis,  J  J. 

Trade-marki.  —  Old  mark — Reguiration Similar  mark  previaiisly 

regiii&red. — Exclusive  righL — IrU^jfrekUian, — Law  6  of  1892. — 
ProdanuUion  23  o/1902. 

The  appUcants  applied  for  registration  in  respect  of  a  certain  class  of 
'goods  of  a  trade-mark  consisting  of  an  elephant  with  a  castle  or 
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"  howdah  '^  on  its  back.  This  mark  had  been  registered  in  England 
in  1884,  and  they  had  used  it  for  many  years  previous  to  that 
date ;  the  mark  had  also  been  registered  in  other  countries,  includ- 
ing the  Cape  Colony,  Natal  and  Orange  River  Colony,  and  had 
been  well  known  in  the  Transvaal  for  twenty  years.  There  was 
already  upon  the  roister  a  trade-mark,  consisting  of  an  elephant, 
which  had  been  registered  in  respect  of  the  same  class  of  goods  by 
the  respondents  in  1896  under  Law  6  of  1892.  Held,  that  although 
the  two  marks  were  very  similar,  yet  inasmuch  as  the  applicants 
had  acquired  a  clear  right  to  the  exclusive  use  of  their  mark  prior 
to  the  registration  of  the  respondents'  mark,  they  were  entitled  to 
the  registration  of  their  mark  also  under  Proclamation  23  of  1902. 
The  right  to  the  exclusive  use  of  a  duly  registered  trade-mark  given 
by  Law  6  of  1892  merely  enables  the  owner  to  restrain  other 
persons  fix>m  adopting  or  imitating  the  mark,  but  does  not  affect 
the  position  of  persons  who  had  acquired  the  right  to  a  similar 
trade-mark  prior  to  the  passing  of  that  Law. 

Application  under  sec.  9  of  Proclamation  23  of  1902  for  an 
order  authorising  the  Registrar  of  Trade-Marks  to  register  a 
certain  mark. 

On  the  2l8t  February,  1903,  the  applicantR  applied  to  the 
Registrar  for  the  registration  of  a  trade-mark,  the  esnential 
particulars  of  which  consisted  of  an  elephant  with  a  small  castle 
or  howdah  on  its  back  as  under : — 


The  registration  of  this  maj*k  waH  sought  in  respect  of  certain 
cla'tf^s  of  cotton  and  linen  piece  ^oods  of  all  kinds,  and  articles  of 
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clothing  made  of  cotton,  linen,  wool  or  flax.  The  Registrar 
refused  registration  without  the  special  leave  of  the  Court  under 
the  provisions  of  sec.  9  of  Proclamation  23  of  1902,  owing  to  the 
fact  that  on  the  2nd  October,  1896,  there  had  been  registered  in 
terms  of  Law  6  of  1892  a  similar  mark  in  the  names  of  Henry 
Leon  and  Meyer  Leon,  trading  under  the  style  of  Elephant 
Trading  Co.  at  Johannesburg.  This  mark  was  registered  in 
respect  of  soft  goods  and  hardware.  It  consisted  of  an  elephant, 
and  was  as  under : — 


Ir^ELEPHANT  TRADING  CO^ 
Trade  ilHiHK^fiLHark 


L 


SOFT  GOODS  &  HARDWARE 


y 


3arlow  &  Jones,  Ltd.,  and  their  predecessors  ha<l  carried  on 
business  uninterruptedly  for  over  sixty  years.  In  1884  the 
applicants'  trade-mark  was  registered  in  England  under  the 
Trade-Marks  Act  of  1883,  but  the  mark  had  been  very  largely 
used  for  some  4;ifne  previous  to  1874.  This  trade-mark  was  also 
registered  in  various  other  places,  including  Cape  Colony,  Natal 
and  Orange  River  Colony,  and  had  been  widely  known  through- 
out South  Africa  as  the  trade-mark  of  Barlow  &  Jones,  Ltd. 

Upon  the  Registrar  refusing  to  register  their  mark  the 
applicants  approached  the  Elephant  Trading  Co.  for  their  con- 
sent, but  without  succesa  The  applicants  thereupon  applied  to 
Court  for  an  order  as  above,  alleging  that  they  were  entitled  to 
have  their  mark  registered  notwithstanding  the  presence  of  a 
similar  mark  on  the  register.  The  respondents  opposed  on  the 
ground  that  Law  6  of  1892,  under  which  their  trade-mark  was 
registered,  gave  them  the  right  to  the  exclusive'use  of  the  mark 
of  ah  elephant  for  a  certain  class  of  goods,  and  further  that  that 
rigl^t  was  recognised  by  Proclamation  23  of  1902,  sec.  1, 
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Oregorowaki,  for  the  applicants :  Barlow  &  Jones.  Ltd.,  are  en- 
titled to  have  their  trade-mark  registered ;  they  have  been  using 
their  mark  for  many  years,  and  it  is  well  known.  It  is  registered 
in  England  and  other  countries.  It  is  also  registered  in  the  Cape 
Colony,  Natal  and  Orange  River  Colony.  The  applicants'  title 
thereto  is  unassailable.  There  is  nothing  to  prevent  two  similar 
marks  being  on  the  register  at  the  same  time.  The  person  who 
wiAh^  to  have  a  itiark  registered  must  merely  prove  his  title  if 
there  is  already  one  maik  on  the  register.  Re  Jelly,  Son  i&  J<mea*a 
Apj^ication  (51  LJ.,  Ch.  639)  and  In  re  the  "  White  Roae"  Trade- 
Mark  (54  L.J.,  Ch.  961)  are  cases  on  the  corresponding  section  of 
the  English  statute,  and  are  absolutely  in  point  The  respondents 
are  not  manufacturers,  but  they  import  gcods  and  place  their 
mark  on  the  goods  so  imported. 

Krav^ae,  for  the  retipondents :  The  trade  carried  on  t>y  the 
applicants  in  the  Transvaal  is  not  so  extensive  as  to  justify  their 
mark  being  registered ;  their  user  is  not  sufficiently  substantial. 
Law  6  of  1892  is  derived  from  the  Dutch  law ;  it  is  a  copy  of  the 
Dutch  law  of  1880  as  amended  by  the  Law  of  1885,  under  which 
the  "  three  mark"  rule  is  not  recognised.  The  respondents  have 
an  absolute  right  to  their  trade-mark,  and  are  entitled  to  its 
exclusive  use  by  sec  1  of  Law  6  of  1892 ;  this  right  would  be 
taken  away  if  the  applicants'  mark  is  registered.  Proclamation 
23  of  1902  recognises  the  existence  of  the  exclusive  right  enjoyed 
under  Law  6  of  1892.  The  case  of  In  re  the  "  WhiU  Roae"  Trade- 
Mark  is  not  applicable,  as  in  that  case  the  registration  of  the 
second  mark  was  not  opposed. 

The  object  of  trade-marks'  legislation  is  twofold  :  (1)  to 
protect  the  individual ;  (2)  to  protect  the  public  In  this  case 
the  two  marks  are  so  similar  as  to  be  calculated  to  deceive, 
therefore  the  registration  of  the  applicants'  mark  should  not  be 
authorised ;  see  Re  Marks  and  TeUefsens*  Applioatian  (63  L.T. 
234);  Re  Farrows'  Application  (63  LT.  233).  The  applicants 
have  been  guilty  of  such  Idches  that  they  ai-e  not  now  entitled  to 
protection ;  see  Sebastian's  Law  of  Trade-Marks,  4th  ed.  p.  202. 

Chregorowski  replied. 

Cur,  adv,  vvilt 
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Pa/4ea  (October  6)  :— 

SoLOiiOK,  J. :  This  18  an  application  in  which  the  CSonrt  in 
anked  to  grant  an  order,  fint  of  all  aathorimng  the  RegiAtrar  of 
Trade-marks  to  register  the  elephant  and  castle  trade-mark  of 
M ensra  Barlow  &  Jones,  Ltd.,  of  2  Portland  Street,  Manchester, 
cotton  manufacturers ;  and  secondly,  directing  the  Registrar  to 
expunge  from  the  register  the  trade-mark  registered  in  the  names 
of  Henry  Leon  and  Meyer  Leon,  trading  under  the  style  of 
Elephant  Trading  Co.  of  Johannesburg.  The  second  part  of  the 
application  was  formally  withdrawn  in  CSourt,  and  the  only 
question,  therefore,  for  our  consideration  is  whether  the  Court 
should  grant  an  order  authorising  the  Registrar  to  register  the 
trade-mark  of  Barlow  &  Jones,  Ltd.  Now,  an  application  was 
made  in  the  first  instance  to  the  Registrar  on  the  21st  February, 
1903,  for  the  registration  of  this  trade-mark.  The  essential  par- 
ticulars of  the  mark  consist  of  e^  representation  of  an  elephant 
and  a  small  castle  or  howdah  on  its  back,  and  it  is  used  in  respect 
of  a  certain  class  of  cotton  and  woollen  goods.  When  the  apfdi- 
cation  was  made  to  the  Registrar  he  found  that  there  was  already 
registered  in  the  office  a  trade-mark  dated  the  2nd  October,  1896, 
in  the  name  of  the  respondents,  trading  under  the  style  of  the 
Elephant  Trading  Co.  of  Johannesburg.  That  trade-mark  was 
registered  in  respect  of  soft  goods  and  hardware,  and  the  trade- 
mark consists  of  the  representation  of  an  elephant 

At  the  time  when  this  registration  was  made  under  the  old 
law,  goods  were  not  divided  into  specific  classes  as  at  present ; 
but  of  course  it  is  quite  clear  that  the  term  ''  soft  goods  *'  would 
include  such  goods  as  those  in  respect  of  which  the  applicants  ask 
that  their  trade-mark  should  be  registered.  Consequently,  the 
Registrar,  being  satisfied  that  there  was  such  a  similarity  between 
the  trade-mark  already  registered  and  the  trade -mark  he  was 
asked  to  regLster  that  there  would  be  considerable  probability  of 
confusion  between  these  two  marks  on  the  same  class  of  goods, 
did  not  feel  justified  in  registering  the  applicants'  trade-mark 
without  either  the  consent  of  the  respondents  or  the  special  leave 
of  the  Court,  as  is  provided  for  in  Proclamation  23  of  1902.  The 
respondents  have  refused  to  give  their  consent  to  the  registration 
of  the  applicants'  trade-mark,  and  consequently  this  application 
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is  now  made  under  the  provisions  of  sec.  9  of  the  Proclamation, 
which  provides  that  "  the  Registrar  shall  not,  without  the  special 
leave  of  the  Court,  given  in  the  prescribed  manner,  register  in 
respect  of  the  same  goods  or  description  of  goods  a  trade-mark  iden- 
tical with  one  which  is  already  registered  with  respect  to  such 
goods  or  description  of  goods,  and  the  Registrar  shall  not  without 
such  leave  as  aforesaid  register  with  respect  to  the  same  goods 
or  description  of  goods  a  trade-mark  having  such  resemblance  to  a 
trade-mark  already  on  the  register  with  respect  to  such  goods  or 
description  of  goods  as  to  be  calculated  to  deceiva"  That  then 
is  the  application  now  before  us.  The  application  is  opposed  by- 
the  respondents,  and  the  question  for  us  to  consider  is  whether 
the  Court  should  give  special  leave  to  the  applicants  to  have  this 
trade-mark  registered. 

Now  the  applicants,  it  appears,  are  a  limited  liability  company , 
and  are  manufacturers  of  linen,  cotton  and  woollen  goods  in  Man- 
chester, England.  The  present  company  was  registered  in  1900, 
but  it  was  incorporated  for  the  purpose,  amongst  other  things,  of 
taking  over  an  earlier  company  of  the  same  name  and  carrjring 
on  the  same  business.  That  earlier  company  had  been  registered 
so  long  back  as  1874,  and  that  company  succeeded  a  private  firm 
of  Barlow  &  Jones,  which  private  firm  succeeded  a  previous  firm 
of  Barlow,  Ooody  &  Jones,  so  that  the  business  of  the  present 
company  and  its  predecessors  has  had  an  uninterrupted  existenoe 
for  over  sixty  years.  The  trade-mark  which  it  is  proposed  to 
register  has  been  used  by  those  two  limited  liability  oompanies 
since  1874,  and  it  was  used  for  many  years  before  1874  by  tiie 
private  firm  to  which  I  have  already  referred  That  trade-mark 
was  registered  in  England  in  1884.  It  has  also  been  registered 
in  France  and  Belgium  and  a  great  many  of  the  British  colonies, 
including  the  Cape  Colony,  Natal  and  the  Orange  River  Colony ; 
and  the  evidence  is  quite  dear  that  linen,  cotton  and  woollen 
goods  bearing  Uiis  trade-mark  have  been  imported  into,  and  bcM 
in,  the  Transvaal  for  at  least  twenty  years.  I  need  not  refer  in 
detail  to  the  many  affidavits  .which  have  been  filed  in  this  case, 
but  I  think  that  that  fact  is  clearly  shown  f ron)  th^  evidence. 

Now,  that  being  so.  It  is  quite  clear  according  to  English  law. 
apart  altogether  from  the  Trade-marks  Act,  that  when  a  mana- 
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f  acturer  has  adopted  a  special  mark  to  distinguish  his  goods,  and 
has  used  that  mark  upon  his  goods,  ho  acquires  a  property  in 
that  mark.  He  is  entitled  to  the  exclusive  use  of  that  mark, 
and  he  is  entitled  to  restrain  any  other  manufacturer  or  dealer 
from  using  a  mark  so  similar  to  the  mark  which  he  has  adopted 
as  to  he  calculated  to  deceive.  I  do  not  think  it  is  necessary  to 
refer  to  all  of  the  many  authorities  on  this  point.  I  would  just 
like  to  quote  what  was  said  by  Lord  Blackburn  in  the  case  of 
Orr  Ewing  aTid  OtJvers  v.  RegiMrar  of  Trade-marks  (4  App.  Cas. 
479).  Lord  Blackburn  there  says :  "  Before  1875  it  had,  I  think, 
been  established  that  when  a  person  had  used  a  mark  on  his 
goods  so  as  to  distinguish  them  from  the  goods  of  any  other 
person,  he  had  a  property  in  that  mark  to  such  an  extent  as  to 
entitle  him  to  an  injunction  to  prevent  any  other  person  from 
continuing  to  use,  on  other  goods,  a  mark  so  similar  to  his  mark 
as  in  fact  to  mislead  the  public  into  taking,  them  for  those  of 
the  person  who  owned  the  mark;  and  that  this  is  so  on  the 
ground  that  the  right  to  use  the  mark  was  his  property,  so  that 
it  was  not  necessary  tor  the  purpose  of  prevention  to  prove 
fraud  or  any  intention  to  mislead.  I  think  that,  at  least  from 
the  time  of  MUlimgton  v.  Fox  (3  My.  and  Cr.  338),  decided  by 
Lord  Chancellor  Cottenham  in  1838,  to  Wotherspoon  v.  Currie 
(L.R  5  H.L.  608),  decided  by  this  House  in  1872,  it  has  been 
considered  that,  for  the  purpose  of  prevention  of  infringement, 
the  exclusive  right  to  use  a  trade-mark  was  a  right  of  property." 
Moreover,  the  principle  that  a  manufacturer  who  had  placed 
a  special  mark  upon  his  goods  had  acquired  a  property  in  that 
mark  is  not  confined  in  England  to  the  case  of  English  manu- 
facturers, but  also  applies  to  foreign  manufacturers.  Foreign 
manufacturers  were  protected  in  the  use  of  their  marks,  and 
were  entitled  to  restrain  a  person  in  England  from  selling  goods 
with  a  similar  mark.  And  these  rules,  which  are  perfectly  clear 
nnder  the  law  of  England,  are  not  peculiar  to  that  law.  They 
rest  upon  the  general  principle  which  is  applicable  in  all  these 
kinds  of  cases,  that  no  man  has  the  right  to  pass  off  his  goods  as 
the  goods  of  another — to  represent  that  the  goods  which  he  sells 
have  been  manufactured  by  another  person ;  and  it  seems  to  me 
that  that  is  a  principle  which  must  be  common  to  the  jurispru- 
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dence  of  all  civilised  nationa  It  is  quite  dear  that  it  is  tnBj 
recognised  in  the  Boman-Dutch  law,  as  will  appear  from  the 
authorities  which  were  cited  in  the  case  of  Rose  A  Co.  v.  MUltr 
(4  S.A.R.  123).  In  that  case  the  principle  of  English  law  to 
which  I  have  already  referred  was  entirely  adopted  and  recog- 
nised as  heing  the  law  of  this  country.  The  headnote  of  that 
case  is  as  follows :  "  Where,  in  an  action  for  a  perpetual  interdict 
restraining  M  from  using  a  colourable  imitation  of  the  label  and 
trade-mark  of  B,  it  was  pleaded  that  the  trade-mark  was  not 
registered  in  this  country,  and  that  the  local  law  gave  no 
protection  for  trade-marks,  the  Court  hdd  that,  a  common  law 
right  existed  to  be  protected  from  such  misrepresentation  as  was 
calculated  to  mislead  the  public  and  cause  damage  and  incon- 
venience to  the  manufacturer,  and  granted  the  interdict"  That 
was  a  case  of  an  English  manufacturer,  and  therefore  it  is  very 
similar  to  the  facts  of  the  present  case.  In  giving  judgment  in 
that  case  Chief  Justice  Eotze  said :  '*  I  am  of  opinion  that  Boee 
&  Co.  have  an  exclusive  right  to  the  use  of  a  certain  label  for 
the  sale  of  'Limejuice  Cordial,'  and  that  Miller  has  infringed 
such  right  by  imitating  the  label  of  Rose  &  Co.  in  such  a  way 
that  the  public  may  easily  be  deceived  thereby  to  the  damage 
and  inconvenience  of  Messrs.  Rose  &  Ca  To  allow  such  a 
practice  is  to  countenance  a  fraud  both  on  Rose  fr  Co.  and  the 
public  It  is  a  case  of  injuria  or  infringement  of  right  A 
perpetual  interdict  must  be  granted  against  Miller,  with  ooste." 

Now,  adopting  that  decision  as  laying  down  the  law  which  is 
applicable  to  a  case  of  that  nature,  it  foUows  that  the  applicants 
before  1892  had  in  law  acquired  a  right  to  tlie  exclusive  use  of 
their  trade-mark,  which  was  an  elephant  and  howdah,  for  a 
certain  class  of  goods.  Therefore,  the  main  question  which  we 
have  to  decide  in  this  case  is  whether  the  applicants  have  lost 
the  right  thus  acquired  owing  to  the  r^pstration  of  Uie  respond- 
ents' trade-mark  under  Law  6  of  1892.  That  Law  was  panned 
for  the  purpose  of  providing  a  public  register  for  trade-marks. 
The  provisions  of  the  Law  are  somewhat,  crude.  It  is  based 
not  upon  English  law,- but  upon  a  statute  of  Uie  Netherlands. 
But  unfortunately  it  omits  a  number  of  the  provisions  in  that 
statute.    Sec.  1  provides:   "A  person  or  firm  desiring  to  secure 
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the  right  to  the  exduBive  use  of  a  mark,  which  is  placed  on  his 
or  their  goods  or  manutactares,  or  on  the  packages,  to  distin- 
guish the  same  from  those  of  others,  shall  send  to  the  office  of 
the  State  Attorney  three  signed  copies,  with  distinct  drawing 
and  aocnrate  description  of  the  mark,  with  a  statement  giving 
the  description  of  the  kind  of  goods  for  which  the  mark  is 
intended.**  There  is  no  danse  in  this  Law  which  provides  that,  if 
the  conditions  laid  down  in  the  section  have  been  complied  with, 
and  if  an  applicant  obtains  registration  for  a  trade-mark  nnder 
the  provisions  of  the  Law,  he  obtains  the  exclusive  right  to  the 
use  of  such  mark.  But  I  take  it  that  the  object  of  the  Law  was 
to  give  him  that  right,  and  for  the  parx)oses  of  this  decision  I 
shall  assume  that  that  is  so,  and  that  the  person  who  has  pro- 
perly registered  a  trade-mark  under  the  provisions  of  this  Law 
obtains  the  right  to  the  exclusive  use  of  that  trade-marlc. 

Now,  that  being  so,  it  appears  that  under  Law  6  of  1892  the 
respondents  registered  their  trade-mark,  which  was  ah  elephant, 
for  soft  goods  and  hardware  on  the  5th  May,  1897 ;  and  it  is 
common  cause  in  this  case  between  both  parties  that  there  is 
considerable  similarity  between  the  two  trade-marks — such  a 
rimilarity  as  to  be  calculated  to  deceive ;  and  I  assume,  therefore, 
in  considering  this  matter  that  that  is  so.  Now  the  respondents 
in  this  case  are  not  the  manufacturers  of  soft  goods :  they  are 
only  importers.  They  import  their  goods,  and  then  put  the 
stamp  of  the  elephant  upon  them  before  selling ;  and  I  think  the 
evidence  in  the  case  goes  to  show  that  up  to  the  present  there 
has  been  very  little  competition  between  the  goods  of  the  appli- 
cants and  the  respondents,  for  the  simple  reason  that  they  appear 
to  supply  entirely  different  classes  of  custouiers.  Now,  those 
being  the  facts  of  the  case,  I  feel  no  doubt  that  if  the  Transvaal 
Law  6  of  1892  had  been  in  similar  terms  to  the  English  Act  or 
to  our  Trade-marks  Proclamation,  that  the  Court  would  have  had 
no  hesitation  whatsoever  in  giving  special  leave  to  the  Registrar 
to  register  the  applicants'  trade-mark. 

It  is  clear  that  the  English  Acts  and  our  Proclamation  con- 
templated that  there  might  be  on  the  register  at  the  same  time 
two  identical  marks,  or  two  marks  so  similar  as  to  be  calculated 
to  deceive,  and  the  principles  which  should  guide  the  Court  wlien 
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an  application  of  this  nature  is  made  for  special  leave  is  laid 
down  by  Jesssel,  Master  of  the  Bolls,  in  the  case  referred  to  in 
the  course  of  the  argument — In  re  JeUey,  Son  &  Jones's  Applica- 
tion  (51  L.J.,  Cb.  639).  I  will  just  read  a  very  small  portion  of 
that  judgment :  "  If  two  people  have  a  right  to  the  lawful  use  of 
an  old  trade-mark  they  are  both  entitled  to  register  it.  I  have 
decided  the  question  scores  of  times ;  there  is  no  doubt  about  it. 
The  Trade-marks  Act  does  not  deprive  people  of  their  right  to 
trade-marks.  I  have  often  had  the  case  of  a  man  in  one  town 
not  knowing  that  another  man  in  anotiier  town  has  used  the 
same  mark,  and  he  has  got  his  trade-mark  registered.  The 
second  applicant  must  prove  his  title,  that  is  all.  The  leave  of 
the  Court  mentioned  in  sec.  6  is  not  a  capricious  leave.  The  rule 
of  the  Court  which  I  have  just  stated  is  always  followed,  and  it 
merely  means  that  the  second  man  must  show  his  title.  You 
cannot  deprive  him  of  his  trade-mark.  Look  at  the  monstrous 
injustice  that  would  be  done  if  a  man,  who  had  had  a  trade- 
mark for  perhaps  forty  years,  should  lose  it  because  another  man 
who  had  it  for  four  years  had  happened  to  register  it  first"  So 
that  if  we  apply  the  principles  which  are  laid  down  in  that  case 
as  a  guide  to  the  Court  in  an  application  of  this  nature,  I  feel 
that  we  should  have  no  hesitation  whatsoever  in  granting  the 
application,  because  this  is  the  case  of  an  old  mark  which  has 
been  used  for  many  years  before  the  respondents'  mark  was  re- 
gistered. The  applicants  have  proved  their  title  to  the  use  of 
that  mark,  and  therefore,  according  to  the  decision  in  the  case  of 
Jelley,  So^i  &  Joneses  Application,  they  would  be  entitled  to 
registration. 

A  difficulty  in  this  case  arises,  however,  from  the  &ct  that 
the  Transvaal  Law  6  of  1892  is  different  from  the  English  Acts 
and  from  our  Proclamation ;  and  it  is  argued  that  under  that 
Law,  under  which  the  respondents'  trade-mark  was  registered, 
the  respondents  have  acquired  the  right  to  the  exclusive  use 
of  the  mark  of  the  elephant  for  a  certain  class  of  goods,  that 
that  right  was  recognised  and  confirmed  by  sec  1  of  Proclama- 
tion 23  of  1902,  that  consequently  the  respondents  have  an 
exclusive  right,  that  no  one  else  can  use  a  similar  mark,  and  that 
it  does  not  matter  that  the  applicants  had  used  such  a  mark  for 
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many  years  before  registration  of  the  respondents'  mark.  If 
that  argument  is  sound,  the  result  would  certainly  be  very 
startling,  because  we  then  should  have  to  come  to  the  conclusion 
that  the  applicants  in  this  case  have  lost  the  right  which  they 
had  acquired  many  years  before  the  respondents  even  thought  of 
having  a  trade-mark,  or  of  registering  that  mark.  Now  this 
Law  6  of  1892  was  passed  for  the  purpose  of  conferring  certain 
rights  upon  persons  who  registered  their  trade-marks,  and  it 
would  be.  an  unfortunate  thing  if  we  had  to  come  to  the  conclu- 
sion that  in  conferring  such  rights  in  the  future  the  statute 
at  the  same  time  deprived  persons  of  rights  which  had  vested  in 
them  before  the  statute  was  passed.  If  that  were  the  result  to 
which  we  should  have  to  (x>me,  then  it  would  be  an  extremely 
hard  case,  because  this  is  not  a  case  of  one  person  adopting 
a  trade-mark  which  is  already  upon  the  register,  rhis  is  the 
converse  case,  in  which  the  applicants  had  used  their  trade-mark 
long  before  the  respondents,  and  it  is  the  respondents  who  have 
adopted  a  trade-mark  similar  to  the  one  which  had  been  used  for 
many  years  before  by  the  applicanta  If,  therefore,  we  are 
forced  to  adopt  the  argument  of  the  respondents'  counsel,  the 
result  would  be  that  because  of  the  registration  of  their  trade- 
mark by  the  respondents.the  applicants  are  now  to  be  shut  out 
from  a  market  in  this  country,  or,  at  any  rate,  are  to  be  compelled 
to  sell  their  goods  under  a  mark  different  to  the  one  which  they 
have  used  for  thirty  years  or  more.  Of  course,  if  the  provisions 
of  the  Law  are  clear  upon  that  point,  then  we  must  give  effect  to 
the  provisions,  no  matter  what  the  consequences  may  be ;  but  if 
the  Law  is  fairly  capable  of  being  construed  in  another  way, 
1  think  we  ought  to  construe  it  in  favour  of  the  applicants  as  far 
as  that  is  possibla  Now  it  appears  to  me  that  the  argument  of 
the  respondents'  counsel  fails,  because  it  ignores  the  very  import- 
ant fact  that  before  the  registration  of  the  respondents'  trade- 
mark the  applicants  had  acquired  a  clear  right  to  the  exclusive 
use  of  their  own  trade-mark.  It  is  true  that  that  was  a  common 
law  right,  and  that  the  respondents  have  obtained  a  statutory 
right;  but  there  is  no  special  merit  in  the  .latter  unless  the 
statute  conferring  that  right  at  the  same  time  takes  away  the 
common  law  right  of  earlier  date. 
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Now,  from  the  general  principlea  of  the  constmction  of  a 
statate  it  is  clear  that  it  is  not  presumed  to  take  away  prior 
existing  rights  unless  that  expressly  appears  from  the  terms  of 
the  statute.  The  law  is  thus  set  out  by  Lord  Justice  Bowen  in 
the  case  of  In  re  Cano  (43  CD.  17):  '^In  the  construction  of  a 
statute  you  must  not  construe  the  words  so  as  to  take  away  rights 
which  already  existed  before  the  statute  was  passed,  unless  you 
have  plain  words  which  indicate  that  such  was  the  intention  of 
the  legislature."  And  similarly  in  the  case  of  Walsli  v.  Secretary 
of  StaU  f(yr  India  (82  L.J.,  Ch.  586 ;  10  H.L.C.  327)  Loitl 
Westbuby  Bays :  "  This  result  follows  of  necessity,  consistently 
with  every  rule  by  which  Acts  of  Parliament  ought  to  be  inter- 
preted, especially  when  they  should  be  so  interpreted  as  in  no 
respect  to  interfere  with  or  prejudice  the  clear  private  right  or 
title,  unless  the  private  right  or  title  is  taken  away  per  dietuin." 
Applying  that  general  rule  to  the  construction  of  the  statute,  we 
find  that  there  are  no  express  words  in  Law  6  of  1892  which 
take  away  any  vested  or  existing  rights.  Of  course  the  argument 
is  tliat  by  giving  the  exclusive  right  it  is  implied  that  any  other 
right  which  is  inconsistent  with  the  exclusive  right  granted  is 
taken  away.  Now  of  course  the  word  "  exclusive  "  is  capable  of 
a  very  wide  meaning,  and  if  we  construe  it  in  its  widest  possible 
sense  it  may  be  that  that  would  be  a  sound  contention ;  but  it 
seems  to  me  to  be  possible  to  give  it  a  lesis  wide  meaning  than 
the  one  contended  for  by  the  respondents.  In  the  English  Act 
it  is  clear  that  the  word  is  used  in  a  much  narrower  sense.  For 
under  that  Act  two,  or  even  three,  identical  marks  may  be  regis- 
tered, and  after  the  expiration  of  five  years  from  the  respective 
dates  of  registration  the  registration  is  conclusive  evidence  that 
each  of  the  registered  proprietors  has  the  right  to  the  exclusive 
use  of  his  own  mark.  Well,  that  being  so,  it  is  clear  that  Uie 
word  "exclusive"  is  there  used  in  a  narrower  sense  than  the 
sense  contended  for  by  the  respondents  in  this  case ;  and  if  we 
can  place  upon  the  word  such  a  construction,  it  seems  to  me  that 
we  should  do  so,  because  in  that  case. I  think  we  should  be  carry- 
ing out  the  intention  of  the  legislature,  which  was  not  to  take 
away  existing  rights^  but  to  confer  new  rights  and  to  enable 
persons,   by   legistering  their   trade^marks,  to  restrain    other 
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persons  from  adopting  or  imitating  the  marks  so  registered  and 
passing  off  their  goods  as  the  goods  of  the  registered  proprietors 
of  the  trade-mi^ks.  Tliat  in  my  opinion  was  the  intention  of 
the  legislature,  and  I  can  find  no  indication  of  an  intention 
to  interfere  with  the  rights  of  persons  who  had  already  acquired 
rights  in  trade-marks  before  that  Act  was  passed.  That  being 
80,  I  think  it  is  possible  to  place  a  narrower  construction  upon 
the  word  "  exclusive  "  than  the  one  we  are  aske^  by  the  respond- 
ents to  give  to  it ;  and,  adopting  that  constiiiction,  I  come  to  the 
conclusion  that  the  applicants  in  this  case  have  not  lost  the  rights 
which  they  had  acquired  previous  to  the  registration  of  the 
respondents'  trade-mark. 

If,  then,  they  have  not  lost  their  rights,  is  there  any  reason 
why  this  niark  should  not  now  be  registered  ?  It  may  be  that 
under  Law  6  of  1892  there  might  still  have  been  some  difficulty 
in  making  the  order  which  is  now  asked  for,  though  we  are  told 
that  similar  marks  have  on  previous  occasions  been  registered  in 
the  Register  of  Trade-marks  of  the  former  Government.  It  is 
unnecessary,  however,  to  consider  whether  under  Law  6  of  1892 
we  should  have  been  entitled  to  make  this  order,  because  it 
is  perfectly  clear  that  under  Fee.  9  of  Proclamation  23  of  1902 
we  have  power  to  register  this  trade-mark ;  and  it  seems  to  me, 
looking  at  all  the  circumstances  of  the  case,  that  there  would  be 
great  injustice  done  to  the  applicants  if  the  Court  did  not  make 
the  order  which  is  now  asked  for. 

The  result,  therefore,  is  that  the  Court  will  make  the  order 
authorising  the  Registrar  to  register  the  applicants'  trade-mark 
in  respect  of  the  c]a.sses  of  goods  set  forth  in  their  application. 
As  regards  costs,  of  course  it  was  necessary  for  the  applicants  to 
come  to  Court  to  ask  for  the  special  leave  which  has  now  been 
gi-anted.  Tlie  order  in  regard  to  costs,  therefore,  will  be  that  the 
applicants  will  pay  the  costs  of  the  application,  except  such  costs 
as  have  been  incurred  by  the  opposition,  which  costs  niust  be  paid 
by  the  respondents. 

Innbs,  C.J.,  and  Curlewis,  J.,  concurred. 

Applicants*  Attorneys:  Rooth  it  Wesaehs;  Respondents  Attor- 
neys :  Lichtenstein  <t  BUtke, 
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1905.     October  9.    Innes,  CJ.,  and  Wessels  and  Curled  18,  J. J. 

Witfiesifes, —  Witnetm'  expenses. — Fee /or  giving  evidence, — Public  policy  * 
^Illegal  agreement.-- Law  5  of  1886. — Proclamation  21  of  1902, 
schedule  B,  rule  36. 

The  plaintiff  was  employed  to  conduct  a  post  mortem  on  a  cow  belonging 
to  the  defendant,  and  was  paid  for  his  servicer.  Subsequently  the 
defendant  agreed  to  pay  him  a  further  fee  of  £2,  28.  if  he  would 
give  evidence  as  a  witness  in  an  action  to  recover  damages  for  fhe 
loss  of  the  cow.  The  plaintiff  did  so,  and  sued  for  his  fee.  Ifeld^ 
that  the  maximum  amount  per  day  which  a  witness  could  claim 
for  attendance  in  Court  was  fixed  by  Law  5  of  1886  at  lOs.,  that 
the  agreement  for  a  special  fee  was  against  public  policy,  and  the 
Court  would  not  enforce  it. 

Rule  36,  schedule  B,  of  Proclamation  21  of  1902  provides  that  the 
taxing  officer  of  a  magistrate's  court  shall  allow  all  such  necessary 
payments  as  are  provided  to  be  paid  by  the  tariff  in  force  for  the 
time  being,  and  all  such  other  reasonable  sums  as  the  successful 
party  has  paid  in  bringing  before  the  court  any  necessary  witnesses 
or  evidence  or  otherwise.  Ileldy  that  the  "  other  reasonable  sums  " 
referred  only  to  matters  not  regulated  by  the  ordinary  tari£^  and 
that  that  provision  had  no  reference  to  an  agreement  such  as  the 
one  sued  upon. 

Appeal  from  a  decision  of  the  Assistant  Resident  Magistrate 
of  Johannesburg. 

The  facte  appear  from  the  judgment. 

Oregoi^oivski,  for  the  appellant:  Law  5  of  1886  fixes  the 
maximiim  fee  for  white  witnesses  at  lOs.  A  contract  to  receive 
a  greater  fee  is  against  public  policy,  and  cannot  be  enforced; 
see  Taylor  on  Evidence,  sec.  1250;  Leake  on  Contnusts,  p.  540; 
CoUina  v.  Gaudefri/y  (1  B.  &  A.  951);  Knox  v.  Koch  (2  S.C. 
382). 

de  Wet,  for  the  respondent :  Knox  v.  Koch  goes  too  far.  See 
Webb  V.  Page  (1  Car.  and  K.  33);  Thompson  v.  Moore  (Fisher's 
lyigest,  vol.  6,  col.  879) ;  Meyer  v.  Johannesburg  Waterworhs  (1 
Off:  Rep.  Translation,   76).      Law   5  of   1886  does  not  fix  a 
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maximum  fee,  but  a  mioimum.  Moreover,  rule  36,  schedule  B, 
of  Proclamation  21  of  1902  provides  for  additional  fees,  such  as 
that  charged  in  this  case. 

QregoTowski  replied. 

Innes,  C.J. :  A  cow  belonging  to  the  appellant  Marais  died, 
and  he  employed  the  respondent,  who  wi^s  a  veterinary  surgeon, 
to  hold  a  post  mortem  examination  in  order  to  ascertain  the 
cause  of  death.  The  respondent  made  his  examination  and  was 
paid  his  fee.  Thereafter  Marais  sued  a  mining  company  to 
recover  damages  for  the  loss  of  his  cow,  which  he  said  had  been 
poisoned  by  cyanide,  and  the  respondent  was  subpoenaed  as  a 
witness  in  that  case.  He  stipulated  that  if  he  gave  his  evidence 
he  should  be  paid  a  sum  of  two  guineas,  and  the  magistrate 
found  as  a  fact  that  Marais  did  promise  to  make  that  payment 
What  we  have  to  decide  is  whether  a  promise  so  made  should  be 
enforced  by  the  Court — in  other  words,  whether  it  is  against 
public  policy.  If  we  follow  the  decision  in  Knox  v.  Koch  we 
are  bound  to  hold  that  such  an  agreement  is  against  public 
policy.  That  case  is  on  all  fours  with  the  present  one,  and 
there  has  been  no  authority  quoted  which  goes  against  it.  On 
general  principles,  too,  it  would  seem  to  have  been  rightly 
decided.  The  provisions  of  the  Roman-Dutch  law  with  regard 
to  the  obligation  of  all  persons  to  give  evidence  who  are  able  to 
do  so  were  very  strict ;  and  the  law  went  far  in  compelling 
evidence  and  in  discountenancing  any  special  payment  in  con- 
nection therewith.  It  is  a  fandamental  rule  that  a  person  who 
is  in  a  position  to  aid  the  administration  of  justice  by  giving 
evidence  as  to  facts  within  his  knowledge  is  bound  to  appear  in 
court  and  do  so.  And  there  is  a  scale  of  remuneration  fixed  in 
all  such  cases.  Now,  though  an  expert  witness  differa  from  an 
ordinary  witness  in  this  respect,  that  he  is  a  volunteer  and  must 
qualify  himself  by  ascertaining  the  facts  upon  which  he  then 
proceeds  to  bsing  hia  opinion  to  bear,  yet  when  he  has  once  done 
so  I  cannot  see  any  real  distinction  between  his  position  and  that 
of  a  man  who  happens  to  have  seen  certain  things  take  place 
and  has  to  depose  regarding  the  particulars  of  what  he  saw.  A 
man  who  has  gone  out  of  his  way  to  qualify  himself,  who  has 
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put  himself  in  possession  of  the  facts,  and  has  formed  his  opinion 
as  an  expert,  is,  it  seems  to  me,  as  much  bound  to  impart  his 
opinion  to  the  Court  as  an  ordinary  man  is  to  state  what  he 
knows  about  facts  in  dispute. 

The  magistrate  was  right  in  thinking  that  the  dedsion  in 
Knox  V.  Koch  was  one  which  he  should  follow :  but  yet  he  gave 
his  decision  for  the  amount  claimed.  He  did  so  on  the  ground 
that  apart  from  agreement  the  two  guineas  was  a  fee  allowed  in 
general  practice,  though  not  provided  for  by  the  existing  tariff 
That  tariff  is  fixed  by  Law  5  of  1886,  which  provides  that "  every 
white  witness  shall  .be  entitled  to  lOs.  per  day ;  coloured  persons 
to  Is.^  6d.  per  day."  The  amount  which  a  white  peraon  may 
claim  for  attendance  in  court  to  give  evidence  is  therefore  abso- 
lutely fixed.  It  was  argued  that  it  was  only  meant  to  indicate 
the  minimum,  and  that  it  was  not  the  intention  of  the  l^pslature 
that  no  person  should  ever  be  allowed  more.  But  that  argument 
wiU  not  hold  water.  The  statute  in  question  repealed  Law  8  of 
1883,  which  had  drawn  U  distinction  between  different  dasses  of 
witnesses,  and  allowed  professional  witnesses  to  charge  more  for 
attendance  in  court  than  ordinary  ones.  In  my  opinion  the 
intention  of  the  legislature,  as  expressed  in  the  later  Law,  was 
that  all  white  witnesses  compelled  to  give  evidence  in  court 
should  be  paid  the  same  amount  for  attendance.  Whether  that 
was  desirable  or  undesirable  is  not  a  matter  with  which  we  have 
anything  to.  do.  Possibly  the  legislature  may  in  the  future 
make  some  change  in  the  fees  allowed ;  but  there  is  no  doubt  of 
the  intention  of  the  Volksraad  as  embodied  in  the  present  statute, 
and  to  that  we  must  give  effect. 

It  was  also  argued  that  by  Proclamation  21  of  1902  greater 
power  has  been  given  to  the  taxing  officers  in  the  magistrates' 
courts  than  was  allowed  under  the  Law  of  1886.  Sec  36  of  the 
schedule  to  that  Proclamation  is  as  follows:  "  .  .  ;  and  in  tiie 
said  taxation  he  (the  Taxing  Officer)  shall  charge  and  allow  all 
such  necessary  payments  and  disbursements  mifde  in  the  said 
case  as  are  provided  to  be  paid  by  the  tariff  of  charges  in  force 
for  the  time  being,  and  all  such  other  reasonable  sums  of  money 
as.  the  party  in  whose  favour  the  said  judgment  or  sentence  is 
given  has  paid  in  bringing  before  the  couit  any  necessary  wit- 
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noaaca  or  evidenoe  or  otherwise.  .  .  /'  It  appears  to  me  that,  the 
general  discretion  there  given  only  applies  to  matters  not  regu- 
lated by  the  tariff  In  sach  matters  only  has  the  taxing  officer 
the  power  to  aUow  for  special  expenses  incurred  in  presenting 
the  ease  to  the  oonrt  I  do  not  think  that  mle  36  of  the  Pro- 
elamation  confers  upon  the  taxing  officer  any  discretion  to  allow 
an  item  like  the  present.  If  the  practice  in  the  High  Court  and 
in  the  court  of  the  First  Civil  Magistrate  has  be^n  to  allow  a 
apeeial  scale  of  remuneration  to  professional  men  for  attendance 
in  oonrt  higher  than  that  allowed  to  ordinary  persons,  then  I 
think  the  practice  has  been  contrary  to  law,  and  this  Court 
cannot  support  it.  The  magistrate  was  wrong  in  allowing  the 
two  guineas.  The  appeal  wiU  be  allowed,  and  judgment  altered 
to  one  of  lOs.  for  the  plaintiff  in  the  court  bel6w,  with  costs  up 
to  the  date  of  tender — the  respondent  to  pay  costs  in  the  court 
below  after  the  date  of  tender  and  also  the  costs  of  appeal 

Wbsssus  and  Curlewis,  J.J.,  concurred. 

Appellant's  Attorneys:  Wagner  d:  Klagd>run ;  Respondent's 
Attorneys :  Neaer  A  Hopley. 

NoTB.—  In  the  case  of  Pc§er  v.  PeUii  (22nd  November,  1905,  not 
reported)  a  doctor,  who  had  qualified  himself  to  give  evidence,  was 
rabpoBnaed  fay  the  plaintiff  and  af^ieared  in  Court,  bat  refused  to  make 
any  statement  on  the  ground  that  he  had  not  been  paid  his  fee  for 
appearing  as  a  witness.  The  Court  (iNZfSs,  O.J.,  and  Solomon  and 
BaI8T0Wl^  J.J.)  held  that  he  was  bound  to  give  evidence,  and  the 
Chihv  JusncB  in  giving  judgment  expressed  himself  as  follows : — 

There  is  only  one  other  thing  I  should  like  to  say,  and  that  is  in  re- 
gard to  some  of  the  evidence  which  was  tendered  yesterday,  k  medical 
witness  was  called  for  the  plaintifl^  who  seemed  to  think  that^  having 
examined  one  of  the  parties  in  the  case  for  the  purpose  of  ascertaining 
what  his  condition  was,  and  having  been  subpoenaed  as  a  witness  and 
duly  called,  he  was  entitled  to  say  before  he  was  sworn  that  he  refused 
to  give  evidence  as  to  his  opinion  on  the  facts,  because  his  special  fee 
for  so  doing  had  not  been  paid.  That  was  an  unedifying  position  for 
a  proleasioDal  witness  to  take  up,  and  it  was  an  entirely  mistaken  one. 
The  law  is  clear  that  a  professional  witness  may,  if  he  wishes,  charge 
for  qualifying  himself  to  give  evidence  (and  the  amount  of  the  charge 
is  a  matter  entirely  between  himself  and  the  person  engaging  him) ; 
but  once  he  has  qualified  himself;  and  is  in  possession  of  facts  which  it 
is  necessary  to  know  for  the  purpose  of  the  administration  of  justice^ 
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he  is  bound  to  attend  in  the  box  and  give  hifl  evidence.  He  is  not 
entitled  to  say,  "  I  must  be  specially  paid  for  further  attendanoe,  and 
until  I  am  so  paid  I  refuse  to  give  professional  evidence."  He  must  in 
the  interests  of  the  administration  of  justice  depose  both  as  to  ^ts 
and  as  to  the  opinion  which  he  has  qualified  himself  to  give.  That  is 
why  the  Court  refused  to  sanction  the  position  which  he  took  up 
yesterday. — Rbportbbs. 


LISSACK  V.   LIQUIDATORS  OF  THE  ROSE- 
MOUNT  GOLD  MINING  SYNDICATE,  LTD. 

1905.    October  16.    CuRLBWis,  J. 

Praetioe. — CasU. — C&unsets  /pe$. — Appeal. — Copies  of  records  for  the 
CourL  — Briefing  ofirrdevwtd  maUer, — AUome%fs  copy  of  judgment^ 
evidence  and  judge's  notes. — Law  12  ^1899,  sec.  9. 

The  Taxing  Master  allowed  senior  and  junior  cottnsers  fees  at  twenty 
and  fifteen  guineas  respectively  in  an  appeal  from  the  High  Court. 
The  issues  involved  were  important,  and  tjie  Court  refused  to 
interfere  with  the  decision. 

In  cases  of  appeals  from  the  High  Courts  sec  35  of  Proclamation  14  of 
1902  requires  the  Registrar  to  transmit  to  the  Registrar  of  the 
Supreme  Court^a  copy  of  the  record.  As  a  matter  of  convenienoe 
the  Court  desires  to  he  supplied  with  three  copies.  In  the  absence 
of  special  provision  it  is  the  duty  of  the  Registrar  of  the  High 
Court,  and  not  of  either  of  the  parties,  to  furnish  such  copies. 

The  liquidators  of  a  company  applied  to  have  certain  persons,  of  whom 
L  was  one,  placed  on  the  list  of  contributories.  The  minutes  of 
the  meetings  of  the  company  were  put  in  at  the  hearing.  The 
court  refused  to  place  L  on  the  list,  whereupon  the  liquidaton 
appealed.  Although  the  minutes  in  no  way  affected  L's  caae^ 
copies  were  briefed  to  appellants'  counsel  The  cost  of  briefing 
these  minutes  and  also  of  an  attorney's  copy  to  keep  were  charged 
between  party  and  party.  Held^  that  the  charges  must  be  dis- 
allowed. 

Sec,  9  of  Law  12  of  1899  entitles  an  attorney  to  obtain  from  the  judge's 
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clerk  a  copy  of  the  Judgmeaty  evidenoe  and  jadge's  notes  upon 
payment  of  Is.  per  folia  The  attorney's  oopy  to  keep  should  be 
so  obtained,  and  he  is  only  entitled  to  charge  for  it  in  his  bill  of 
costs  at  the  above  rate. 

Review  of  a  decision  of  the  Taxing  Master. 

The  liquidators  of  the  Roeemoant  Gold  Mining  Syndicate, 
Ltd.,  applied  in  the  Witwatersrand  High  Court  for  an  order 
placing  Lissack  and  a  number  of  others  upon  the  list  of  con- 
tributoriea  The  court  below  refused  the  order  in  Lissack's  case 
The  liquidators  appealed.  Lissack's  name  was  by  the  court  of 
appeal  placed  upon  the  list,  and  he  was  ordered  to  pay  the  costs 
in  both  court&  In  the  appellants'  bill  of  costs  the  following 
charges  appeared :  (a)  for  making  copies  to  keep  of  the  judg- 
ment, evidence  and  judge's  notes  at  the  rate  of  2s.  6d.  per  folio ; 
(b)  for  making  copies  of  the  complete  record  for  the  Court ;  (c) 
for  copying  minutes  of  the  meetings  of  the  company  for  counsel's 
briefs  and  to  keep;  (d)  counsel's  fee&  These  charges  were 
allowed  by  the  Taxing  Master. 

The  other  material  facts  appear  from  the  headnote   and 
judgment. 

de  Wet,  for  the  applicant :  The  charges  for  copies  to  keep  of 
the  judgment,  evidence  and  judge's  notes  are  excessive.  Sec.  9 
of  Law  12  of  1899  provides  that  such  copies  can  be  obtained 
from  the  judge's  clerk  on  payment  of  Is.  per  folio.  As  regards 
tiie  copies  of  the  records  for  the  Court,  it  is  the  duty  of  the 
Registrar  to  send  such.  There  is  nothing  in  the  Law  which 
makes  it  obligatory  on  the  parties  to  an  appeal  to  supply  the 
copies  of  the  records  for  the  Court  The  minutes  of  the  com- 
pany's meetings  were  totally  unnecessary  for  the  purposes  of 
lissack's  case,  and  therefore  should  not  have  been  briefed  to 
counsel.  It  was  not  necessary  that  the  attorney  should  have  a 
copy  to  keep; 

OreeTdeea,  for  the  respondents :  It  was  impossible  to  separate 
the  necessary  documents  from  those  which  were  unnecessary. 
The  applications  in  the  court  below  were  all  dealt  with  together, 
and  there  was  only  one  record,  which  had  in  consequence  to  be 
briefed  to  counsel.    The  attorneys  are  entitled  to  charge  for  a 
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copy  to  keep  of  all  material  documeats;  see  txin  HuMeyn  & 
FeUham  v.  WiUs,  Ltd.  ([1902]  TJS.  176). 

de  Wet  replied. 

CuRLEWis,  J. :  With  regard  to  items  5  and  7,  namely,  ooonsers 
fees,  counsel  for  applicant  urged  that  the  charges  of  twenty  and 
fifteen  guineas  were  excessive,  and  suggested  ten  and  seven  sa 
sufficient  under  the  circumstances.  I  am  of  opinion  that  the 
issues  involved  in  this  case^ — although  Mr.  Lisaack  was  only 
involved  in  the  sum  of  £100 — were  of  such  moment  that  the 
taxing  officer  was  not  wrong  in  allowing  counsel  the  substantial 
fees  of  twenty  guineas  for  senior  counsel  and  fifteen  guineas  for 
junior  counsel.  Those  are  high  fees  on  an  appeal,  especially 
when  one  considers  it  was  an  appeal  on  an  application,  but  it 
was  not  an  application  in  the  ordinary  form.  It  was  an  appli- 
.  cation  wherein  evidence  had  been  heard,  which  had  to  be  dealt 
with  by  counsel  just  the  same  as  in  an  appeal  on  a  trial  case, 
and  in  this  respect  it  was  barely  possible  to  distinguish  the 
judgment  as  far  as  it  affected  lissack  from  the  judgment  r^rd- 
ing  the  others.  Cknmsel  would  have,  to  be  briefed  with  the 
recorded  judgment  in  its  entirety,  and  the  case  was  one  of  such 
moment  that  I  do  nob  think  the  fees  allowed  to  counsel  were 
excessive. 

As  regards  item  2  mentioned  by  Mr.  de  Wet — ^that  of  £46,  lOs. 
for  making  copies  of  records  (364  folios  at  8s.  6d.  per  folio)— in 
such  matters  relating  to  appeals  from  the  High  Court  it  is  pro- 
vided by  Prochimation  14  of  1902,  sec.  35,  that  "  In  every  case 
in  which  notice  of  appeal  shall  be  given  to  the  Registrar  of  the 
District  Court,  such  Registrar  shall  forthwith  transmit  a  copy  of 
the  record  certified  by  him  as  authentic  to  the  Registrar  of  the 
High  Court  of  the  Transvaal.  Such  record  shall  include  all  oral 
evidence  taken  down  in  writing  in  manner  aforeqaid,  and  all 
other  evidence  whether  taken  by  commission  or  affidavit,  and  all 
documents  and  papers  which  shall  have  been  produced  and  given 
in  evidence.  .  .  ."  In  my  opinion  that  provision  of  the  lav 
intended  that  the  Registrar  of  the  District  Court — now  the 
High  Court — should,  when  an  appeal  was  noted,  forward  to  tiie 
Supreme  Court  a  copy  of  the  record,  and  not  the  original ;  and  I 
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think  the  intention  of  that  provision  of  the  law  was  to  avoid  the 
risk  of  losing  the  original  record,  and  therefore  it  required  the 
Registrar  to  transmit  a  copy.  I  think  the  intention  of  the  law 
was  that  instead  of  sending  the  original,  except  in  such  cases  as 
the  Court  directs,  the  Registrar  should  send  a  copy,  and  I  think 
when  the  Registrar  is  directed  to  send  a  copy  he  is  the  person  to 
supply  it  I  know  as  a  fact  that  on  more  than  one  occasion  it 
has  been  found  very  convenient  for  the  Court  to  have  three 
copies.  The  reason  why  it  is  convenient  is  because  the  judges 
each  have  a  copy  for  perusal  before  the  appeal  is  heard.  It 
saves  considerable  time,  if  the  judges  are  in  a  position  to  peruse 
the  records  instead  of  having  them  read  over  in  Court  More- 
over, during  the  hearing  of  the  case  it  is  extremely  inconvenient 
for  one  copy  to  be  used  between  three  judges,  and  the  Court  has 
more  than  once  asked  if  there  has  not  been  another  copy.  But 
though  the  Court  may  have  thereby  induced  parties  to  have 
copies  made  for  the  convenience  of  the  Court,  I  do  not  think 
that,  in  the  absence  of  a  provision  in  the  law,  I  should  be  justi- 
fied in  saddling  the  losing  party  with  the  cost  of  such  copiea  If 
the  Court  requires  an  additional  copy  or  two  additional  copies  of 
the^  record,  I  think  the  Registrar  is  the^  person  who  ought  to 
make  those  copies.  It  seems  to  be  no  additional  task  to  make 
two  or  three  copies  at  the  same  time ;  as  far  as  I  am  acquainted 
with  the  work  of  typing  I  think  two  or  three  copies  can  be 
fltruck  off  with  little  more  trouble  or  energy  than  one  copy. 
And  therefore  if,  as  has  happened  on  more  than  one  occasion, 
the  attorneys  on  one  side  or  the  other  have  been  good  enough  to 
supply  additional  copies  of  a  record,  I  do  not  think  I  should  be 
justified,  in  the  absence  of  special  provision  in  the  law  giving 
directions  to  that  effect,  in  saddling  the  losing  party  with  that 
cost  I  think  the  item  of  £45, 10s.  must  therefore  be  disallowed. 
With  regard  to  item  8,  page  9 — £21, 15s.,  copying  documents 
for  counsers  brief — and  item  6  for  a  similar  amount  for  junior 
counsel,  I  understand  Mr.  de  Wet  to  object  to  those  items  only 
in  so  far  as  they  relate  to  the  copying  or  briefing  of  the  minuties 
of  the  meetings  of  the  company  for  counsers  use.  He  contended 
that  the  minutes  were  wholly  irrelevwit  so  far  as  Lissack's 
appeal  was  concerned,  and  therefore   should  not  have    been 

T.P.    05—23 
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included  in  the  bilJ.  That,  I  think,  is  the  sole  objection.  That 
item  he  says  amounts  to  £7,  10s.,  and  I  take  it  that  is  the 
amount  which  has  been  allowed  for  briefing  the  minutes  of  the 
meetings  to  counsel.  Inasmuch  as  it  has  not  been  shown  that 
the  minutes  were  relevant,  I  feel  compelled  to  accept  the  con- 
tention of  the  applicant  in  that  matter,  and  to  disallow  the  item 
of  £7,  10s.  in  each  case  for  briefing  the  minutes  of  the  meetings 
to  counsel.  Had  it  appeared  to  the  Court  that  the  minutes  were 
at  all  necessary  for  Lissack  s  case,  it  would  have  been  different, 
but  nothing  has  been  laid  before  the  Court  to  show  that  those 
minutes  were  at  all  necessary  for  counsel  in  the  appeal  to  which 
Lissack  was  one  of  the  parties.  That  being  so,  it  became  wholly 
unnecessary  to  brief  those  documents,  and  the  items  in  my 
opinion  must  be  disallowed — that  is,  as  regards  items  3  and  6, 
£7,  10s.  must  be  disallowed  in  each  case. 

As  regards  item  4 — £7,  10s.,  copying  of  minutes  to  keep— for 
the  same  reasons  as  in  items  3  and  6  this  must  be  disallowed. 
If  it  cannot  be  allowed  for  counsel^  it  stands  to  reason  it  cannot 
be  allowed  for  a  copy  for  the  attorney. 

That  only  leaves,  therefore,  item  1,  the  item  on  page  5 — 
£13,  5s.  for  making  copies  of  record  (IOC  folios  at  28.  6d.  per 
folio).  It  has  been  laid  down  in  the  case  of  tnin  HuUteyn  & 
Fdtltam,  which  has  been  referred  to  by  counsel,  that  the 
attorney  is  entitled  to  cliarge  for  a  copy  to  keep  of  any  material 
document  which  it  is  necessary  to  copy.  Unfortunately  it  does 
not  appear  from  the  report  what  were  the  material  documents. 
My  recollection  of  that  case  is  confirmed  by  what  Mr.  de  Wet  has 
r|Uoted  from  the  record.  In  that  case  the  attorneys  drafted 
certain  original  documents.  The  law  made  no  provinion  for 
payment  to  an  attorney  for  the  drafting  of  original  documents; 
but  clearly  an  attorney  could  charge  for  drafting  documents 
like  afGdavits  or  petitions,  and  therefore  the  Court  held  that 
it  was  material  for  him  to  have  copies  of  such  documents  in  his 
possession,  and  he  should  be  allowed  to  copy  them  and  charge 
them  against  the  opposite  party  as  between  party  and  party. 
The  (question  now  is  whether  the  106  folios  which  were  charged 
for  were  such  material  documents  as  to  justify  the  charge  in  view 
of  the  decision  in  van  Hulsteyn^s  case.      Those  documents  are: 
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jadgment,  80  folios;  evidence,  14  folios;  and  copy  of  notes,  12 
folios.  Now  though  it  seems  to  me  that  there  is  a  very  great 
difference  between  the  documents  charged  for  here  and  the  docu- 
ments in  van  Hvlnteyn's  case,  I  cannot  help  feeling  that  it  was 
necessary  for  the  attorney  to  have  copies  of  those  documents  in 
his  possession.  In  the  first  place,  it  was  necessary  for  him  to 
brief  counsel  with  a  copy  of  the  judgment.  How  is  he  to  brief 
that  copy  unless  he  has  a  copy  in  his  possession  .with  which  to 
make  up  the  brief  for  counsel  ?  Mr.  de  Wet,  however,  contended 
that  even  if  it  was  necessary  to  have  a  copy  in  his  possession, 
then  provision  is  made  in  the  tariff  which  is  provided  for  in  Law 
12  of  1899,  sec  9 — that  copies  of  evidence  taken  by  the  judge 
can  be  got  from  the  judge's  clerk  on  payment  of  Is.  per  folio 
—and  therefore  the  attorney  can  obtain  a  copy  of  the  evidence 
by  the  payment  of  such  a  fee.  From  such  copy  he  could  brief 
counsel,  and  that  would  be  the  copy  which  he  would  keep.  That 
is  in  my  opinion  a  reasonable  contention.  The  attorney  would 
be  able  to  obtain  a  copy  from  the  judge's  clerk.  I  know  that  it 
is  the  practice  for  judge's  clerks  to  supply  copies  of  judgments, 
for  which  they  get  some  fee,  presumably  under  that  provision  of 
law  12  of  1899.  Therefore  the  attorney  could  have  been  sup- 
plied by  the  judge's  clerk  with  the  judgment  (80  folios),  copy  of 
evidence  (14  folios)  and  copy  of  notes  (12  folios),  and  if  he  had 
80  obtained  them  he  would  only  have  paid  Is.  per  folio,  and 
would  have  had  a  copy  to  keep  from  which  to  brief  counsel.  The 
decision  in  van  HuZateyn's  case  did  not  apply  to  documents  of 
this  nature ;  in  regard  to  such  documents  the  attorney  would 
not  be  justified  in  charging  2s.  6d.  per  folio,  but  only  Is.,  which 
he  would  have  to  pay  to  the  clerk.  The  charge  cannot  be 
allowed  at  2s.  6d.  per  folio,  but  only  at  the  rate  of  Is.  per  folio, 
which  is  the  tariff  laid  down  in  sec.  9  of  Law  12  of  1899. 

I  must  say  it  is  not  without  considerable  hesitation  that  I 
come  to  this  conclusion  on  these  matters,  because  in  the  absence 
of  proper  provision  for  meeting  all  these  cases  one  is  liable  to 
take  a  view  which  might  not  be  in  accordance  with  general 
practice.  This,  however,  only  makes  the  fact  very  clear  that  it 
is  highly  necessary  for  some  revision  of  the  provision  in  regard 
to  the  bills  of  costs  tariff  as  laid  down  in  Law  12  of  1899.    The 
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eircamstance^  reqaire  that  that  tariff  should  be  revised,  and 
special  provision  should  be  made  for  eases  such  as  these  seeini; 
that  the  present  Law  is  silent  on  the  subject 

The  applicant  having  succeeded  in  a  very  substantial  part  of 
his  application,  he  is  entitled  to  costs.  This  order  will  therefore 
carry  costs. 

Applicant's  Attorneys :  Lunnon  &  Nixon ;  Respondents'  At- 
torneys: MacintoA  &  Kennevley. 


KLIPRIVERSBERG  ESTATE  AND  GOLD 
MINING  COMPANY,  LTD.,  v.  MUNICI- 
PAL  COUNCIL  OF  JOHANNESBURG. 

1905.    October  16.    Solomon,  Wesssls  and  Bristowx,  J  J. 

IftmieipalUy. — BaUahh  properly. — Farm  abotU  to  he  proelaimed. — 
Lmo  15  q/'1898,  MM.  36  and  SS.^Dominium.-^Ordinanee  43  qf 
1903,  eee.  3. 

Where  Government  notices  of  the  intended  proclamation  of  a  fann  and 
the  distribution  of  claims  thereon  by  lottery  had  been  issaed  under 
sees.  36  and  38  of  Law  15  of  1898,  but  no  proclamation  had  in 
fact  taken  place,  HM,  that  the  dominium  of  the  land  was  stUl  in 
the  registered  owner,  and  that  it  constituted  rateable  property 
under  sec.  3  of  Ordinance  43  of  1903,  in  respect  of  which  the 
owner  was  liable  to  pay  assessment  rates. 

Appeal  from  a  decision  of  Smith,  J.,  in  the  Witwatersrand 
High  Court ;  see  [1905]  T.H.  289. 

The  facts  are  set  out  in  the  following  extract  from  the  judg- 
ment in  the  court  below  : — 

The  plaintiff  in  this  action  seeks  to  recover  the  sum  of  £1745, 
88.  3d.,  the  amount  of  rates  for  three  half  years  ending  June^  1904, 
alleged  to  be  due  from  the  defendant  in  respect  of  rateable  property 
held  by  it  within  the  municipal  area  of  Johannesburg. 
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There  is  no  dispute  between  the  parties  m  to  the  value  of  the  pro- 
perty or  as  to  the  amount  of  the  rate,  the  only  question  being  whether 
the  property  is  *'  rateable  property  "  within  the  meaning  of  Proclama- 
tion 35  of  1902  and  of  Ordinance  43  of  1903.  The  facts,  which 
are  not  disputed,  are  as  follows.  The  defendant  is  the  registered 
owner  of  the  freehold  farm  Klipriversberg,  or  of  that  portion  of  it 
which  affects  the  question  at  issue  in  this  action.  The  President  of  the 
South  African  Republic  issued  in  1898  a  notice  dated  the  1st  Novem- 
ber, 1898,  published  in  the  SiaaitoourarU  of  the  2nd  November,  1898, 
to  the  eflbot  that  as  gold  reefa  were  said  to  have  been  discovered  on 
the  fsrm,  the  Government  was  desirous  of  throwing  open  the  ground 
as  public  diggings,  and  persons  interested  were  called  upon  within 
three  months  to  secure  for  themselves  the  rights  which  the  Government 
was  able  to  grant  them  under  the  Law.  This  notice  appears  to  be 
the  notice  contemplated  by  sec  38  of  the  Gold  Law  of  1898,  which  was 
approved  by  the  First  Yolksraad  on  the  6th  October,  1898,  and  came 
into  force  on  the  1st  November,  1898.  Under  this  Law  (sec.  36) 
power  was  given  to  the  Government^  on  the  proclamation  both  of 
private  farms  and  Government  land  as  public  diggings,  to  give  out 
claims  by  lot^  the  idea  doubtless  being  to  obviate  the  disturbance  and 
Inconvenience-occasioned  by  the  system  of  "  pegging." 

On  the  4th  April,  1899,  a  Government  Notice  was  issued  stating  that 
under  sea  36  of  the  Gold  Law  the  Government  ''has  decided  to 
distribute  by  way  of  letter^  the  claims ".  on  certain  farms,  amongst 
those  enumerated  being  EUpriversberg.  Regulations  governing  the 
lottery  were  published  with  the  Notice.  These  state  that  the  farm 
toitt  be  surveyed  in  Uocks  of  six  claims,  and  will  be  allotted  to  the 
public  on  days  thereafter  to  be  specified  on  certain  conditions.  Persons 
wiahing  to  participate  in  the  lottery  had  to  f  umisli  receipts  showing  that 
their  personal  taxes  had  been  paid,  and  to  affix  to  the  receipts  a  shilling 
stamp  in  respect  of  each  lottery  in  which  they  desired  to  participate, 
one  ahilling  being  thus  payable  in  respect  of  each  farm.  The  receipts 
so  stamped  were  to  be  deposited  with  one  or  other  of  the  oflloials 
specified  in  the  Notice  before  the  17th  May,  1899 ;  the  lottery  was  to 
oonmience  if  possible  on  the  day  of  proclamation.  The  winners  of 
claims  in  the  lottery  were  immediately  to  pay  the  license-moneys  and 
expenses  of  survey  to  the  Mining  Comnussioner,  in  default  of  which 
the  claims  would  be  dealt  with  in  accordance  with  sec.  85  of  the  Gold 
Law. 

It  is  admitted  that  the  farm  was  surveyed  by  the  Government,  and 
that  a  plan  was  made  of  the  portion  of  it  in  question  to-day,  showing 
the  land  divided  into  claims;  that  persons  applied  to  participate  in 
the  lottery,  and  that  a  proper  register  of  such  persons  as  required 
by  the  regulations  was  made. 

The  war  then  broke  out  and  oo  lottery  was  ever  held,  and  matters 
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have  remained  in  statu  qiio  to  the  prenent  day.  The  Municipality  of 
Johannesburg  having  placed  the  portion  of  the  farm  on  the  valuaticm 
roll  and  rated  the  defendant  in  respect  of  its  possession,  the  defendant 
approached  the  Government  pointing  out  the  position  in  which  it  was 
placed,  and  asking  whether  the  GDvemment  intended  to  proclaim  the 
fann.  The  Government,  through  the  officials  of  the  Mines  Department, 
replied  tliat  they  intended  "  as  soon  as  it  is  expedient  to  proclaim  the 
farm  as  a  public  digging  in  accordance  with  the  notice  of  intention  to 
proclaim  given  by  the  late  Government/'  This  intention  was  further 
publicly  announced  by  a  Government  Notice  of  the  28th  May,  1905, 
published  in  the  Gor?emmefU  Gazette,  but  no  proclamation  of  the  farm 
as  a  public  diggings  has  up  to  the  present  been  issued  by  the  Govern- 
ment. It  is  admitted  that  the  defendant  is  the  registered  freehold 
owner  of  the  portion  of  the  farm  in  question,  and  that  no  license  or 
other  mining  title  has  been  issued  to  any  person  in  respect  thereof. 
The  defendant  is  thus  primd  facie  liable  to  be  rated,  but  it  claims  that 
this  property  is  held  by  it  exclusively  for  the  purpose  of  mining,  and  is 
therefore  not  rateable  property  within  the  meaning  of  sec.  3  of  Ordi- 
nance 43  of  1903.  The  provisions  of  this  Ordinance  on  this  point 
are  substantially  the  same  as  those  of  PrcK;lamation  35  of  1902,  which 
it  repealed,  and  under  which,  I  gather,  some  poi*tion  of  the  rate 
now  sought  to  be  recovered  was  levied. 

Smuts  (with  him  Balfour  and  Saul  Solxnnon),  for  the  appel- 
lant :  Tlie  notice  of  intended  proclaiuation,  even  though  no  actual 
prbclaniation  took  place,  restricted  the  owner's  rights  to  those 
mentioned  in  sec.  38  of  Law  15  of  1898.  The  balance  of  rights 
left  to  the  owner  is  not  such  an  interest  in  land  as  is  rateable. 
The  owner  could  not  sell  after  such  notice,  for  then  every  new 
owner  would  be  entitled  to  a  mynpacht,  and  that  would  defeat 
the  intention  of  the  legislature.     In  dahio  contra  fiacuvi. 

Leonard,  K.C.  (with  him  C.  G.  Ward),  for  the  respondent: 
The  law  does  not  exempt  tlie  owners  of  mining  pix)perties.  The 
appellant  company  is  the  registered  owner,  and  therefore  to 
avoid  liability  it  nnist  show  that  it  falls  within  the  exceptions 
enumerated  in  sec.  3.     Clearly  it  does  not. 

Smitts  replied. 

Solomon,  J.:  In  this  case  fortunately  there  is  no  dispute 
about  the  facts ;  the  whole  (juestion  is  one  of  law,  and  depends 
entirely  upon  the  construction  of  see.  3  of  Oixlinance  43  of  1903. 
It  is  clear  that  the  defendant  company  is  the  registered  owner  of 
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a  portion  of  the  farm  Klipriversberg.  It  has  been  rated  by  the 
muDicipality  under  the  provisions  of  this  Ordinance,  and  the 
question  which  we  have  to  consider  is  whether  this  land  of  which 
it  is  the  registered  owner  is  rateable  property  under  the  provisions 
of  sec.  3  of  Ordinance  43  of  1903.  Now  that  section  of  the 
Ordinance  states  that  rateable  property  shall  mean  and  include 
in  the  Witwatersrand  district  "  every  interest  in  land  as  herein- 
after defined,  with  the  following  exceptions" — the  exceptions 
being  set  out  in  vsub-sccs.  1,  2  and  3.  Then  follows  the  definition 
of  interest  in  land,  which  includes  amongst  other  things  ''  land 
or  the  usufruct  thereof,"  or,  in  other  words,  the  dominium 
or  the  usufruct  of  land.  Now  here  the  defendant  coujpany 
is  the  registered  owner  of  a  portion  of  this  farm  Kliprivers- 
berg.  It  therefore  holds  the  dominium  of  that  land,  and  the 
Ordinance  provides  that  every  person  who  is  the  dominus  or 
owner  of  any  land  is  liable  to  be  rated  in  respect  thereof.  PriinA 
facie,  therefore,  the  defendant  company  is  liable  to  be  rated  in 
respect  of  ihok,  portion  of  the  land.  But  of  course  it  is  still  open 
to  the  defendant  company  to  prove  that,  although  it  is  the  regis- 
tered owner,  it  has  been  deprived  of  the  dominion  by  the  express 
provisions  of  some  statute ;  or  it  may  show  that  it  falls  under  one 
of  the  exceptions  provided  in  this  section. 

Now  Mr.  Smuts  has  argued  that  though  the  defendant  com- 
pany was  the  registered  owner  it  did  not  hold  the  dominium. 
His  argument  is  that  immediately  upon  the  publication  of  the 
Government  Notice  of  the  1st  November,  1898,  it  was  divested 
of  its  ownership  in  that  land,  and  the  land  was  thereupon  vested 
in  the  Government.  It  seems  to  me,  however,  absolutely  im- 
possible to  ascribe  any  such  effect  to  sec.  38  of  the  Gold  Law. 
That  section  merely  provides  that  "  the  Government  shall  give 
notice  to  the  owner  of  a  farm  or  piece  of  land  which  it  is  desired 
to  throw  open  as  a  public  diggings  three  months  prior  to  the 
proclamation,  by  publication  in  the  SUtaiscourant  of  such  inten- 
tion, so  as  to  enable  the  owner  to  take  out  his  owner's  claims, 
according  to  art  45,  and  his  '  mynpacht-brief,'  and  to  define  his 
homestead-grounds  (iverf),  buildings  and  arable  lands,  according 
to  art.  50."  How  it  can  be  argued  that  the  mere  publication  of 
the  notice  to  that  effect  divests  the  regi.stered  owner  of  his  domi- 
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nium  of  the  land,  and  veets  it  in  the  Government,  it  is  difficult 
to  understand.  If  that  had  been  the  intention  of  the  legislatare' 
it  would  have  been  made  perfectly  clear  by  the  provisions  of 
the  Law,  which  would  have  stated  that  on  the  pohlieaiion  of 
the  notice  the  land  became  vested  in  the  Qovemment  There  is, 
however,  no  such  provision  in  the  Ordinance,  and  consequently 
the  owner  is  not  deprived  of  his  dominium  by  pablication  of 
the  notice,  which  may  be  withdrawn  by  the  Government  at  any 
time  before  proclamation  takes  place.  It  is  true  no  doubt  that 
by  the  publication  the  owner  is  deprived  of  his  rights  over  the 
land  to  some  extent :  to  yfhat  extent  it  is  not  neceasary  to  decide. 
But  at  the  same  time  he  is  still  the  owner,  and  can  exercise  nmny 
of  the  rights  of  ownership  in  respect  of  that  land ;  and  it  seems 
perfectly  clear,  therefore,  that  the  publication  of  this  notice  did 
not  divest  the  defendant  company  of  its  ownership. 

That  being  so,  the  only  other  question  is  whether  the  defendant 
company's  case  falls  within  any  of  the  exceptions  of  this  section. 
Now  the  only  exceptions  under  which  it  is  possible  for  this  case 
to  fall  are  those  set  out  in  sub-sec  3,  which  provides  that  the 
following  interests  shall  be  excepted  from  being  rated :  first  of 
all,  "  any  license  or  right  to  dig  for  or  prospect  for  precious  stones 
or  metals  on  any  portion  of  land  assigned  for  that  purpose." 
Here  it  is  clear  there  was  no  license  or  right  to  dig  or  prospect 
in  respect  of  any  portion  of  this  land.  It  is  true  there  was  an 
intention  to  proclaim  this  farm  and  an  intention  to  issue  licenses 
for  the  purposes  of  digging  for  or  prospecting  for  precious  stones 
or  metals ;  but  that  intention  has  not  yet  been  carried  into  efiect. 
The  late  Government  was  prevented  from  proclaiming  by  the 
outbreak  of  war,  and  although  the  present  Government  have 
intimated  the  intention  of  proclaiming,  no  such  proclamation  has 
taken  place,  and  no  licenses  or  rights  to  dig  for  or  prospect  for 
precious  stones  or  metals  have  yet  been  issued.  The  case  there- 
fore cannot  come  within  that  exception.  Can  it  fall  within  the 
further  exception,  "  any  portion  of  land  held  or  occupied  exclu- 
sively for  the  exercise  of  such  rights  V  Now  it  seems  to  me  that 
we  must  give  those  words  their  natural  meaning.  Certainly  if 
licenses  or  rights  to  dig  had  been  issued  this  exception  would 
have  included  not  only  the  land  held  under  those  licenses  or 
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rights  to  dig,  but  also  land  outside  the  claims  or  mynpachts 
which  were  held  and  used  for  the  purpose  of  exercising  those 
rights — such  land,  for  instance,  as  miglit  be  used  as  depositing 
sites,  or  any  other  land  outside  the  actual  claims  or  mining  areas 
themselves,  but  used  in  connection  with  those  claima    Whether 
the  words  of  the  exception  can  be  construed  so  as  to  include  land 
which  had  been  proclaimed,  but  on  which  no  mining  rights — no 
licenses  or  rights  to  dig — had  yet  been  given  out,  is  a  question 
which  it  is  not  necessary  to  consider  in  this  case,  for  the  simple 
fact  that  the  land  has  not  been  proclaimed.    It  might  be  possible, 
perhaps,  by  straining  the  words  to  give  them  that  effect,  but  it  is 
not  necessary  to  consider  that  case  or  to  say  what  the  decision 
of  the  Court  would  have  been  if  this  had  been  land  which  had 
already  actually  been  proclaimed  although  no  licenses  or  rights 
to  dig  had  been  issued.    That  case  may  arise  hereafter,  and  there- 
tore  it  is  not  desirable  to  express  any  opinion ;  but  it  is  perfectly 
clear  to  me  that,  on  the  facts  of  this  case,  the  land  of  which  the 
defendant  oompany  is  the  registered  owner  does  not  fall  within 
any  of  the  exceptions  provided  in  sub-sec  3  of  sec.  3  of  this 
Ordinance.'    Therefore  I  think  the  learned  judge  was  right  in 
coming  to  the  conclusion  that  the  land  was  rateable  property 
under  Ordinance  43  of  1903,  and  the  appeal  from  his  decision 
therefore  must  be  dismissed  with  costs. 
Wessels  and  Bbi^towe,  J.J.,  concurred. 

Appellant's  Attorneys:  Macintosft  &  Kennerley ;  Respond- 
ent's Attorneys:  Lunnon  &  Nixon. 
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DE  WET  V.   MUNICIPAL  QOUNCIL  OF 
PRETORIA. 

1905.     October  18.     Sou)MON,  Bristowe  and  Curlewis,  J. J. 

Electio^iti. — Municipal, — Qualijication  of  voter, — Owiter, —  Wife  married 
in  community, — Ordinance  38  r>/'1903,  sec,  11. 

Only  the  registered  owner  of  property  is  entitled  to  a  vote  as  owner 
under  sec.  11  of  Oixiinance  38  of  1903.  A  woman  married  in 
community  cannot  claim  to  be  enrolled  as  a  voter  in  respect  of 
property  registered  in  her  husband's  name. 

Appeal  from  a  decision  of  Wessels,  J.,  in  Charabei-s. 
The  facts  are  set  out  in  the  judgment. 

Smuts,  for  the  appellant:  Ownership  can  exist  apart  from 
registration ;  see  Voet,  ad  Pandedaa,  41, 1, 41.  According  to  the 
common  law  a  wife  married  in  community  is  a  co-owner  of  pro- 
perty registered  in  her  husband's  name.  Sec..  13  of  the  Ordinance 
would  be  meaningless  if  owner  meant  registered  owner, 

Gregoi^owaki,  for  the  respondent :  In  the  absence  of  any  de- 
Hnition  owner  can  only  mean  registered  owner. 

Smuti^  replied. 

Solomon,  J. :  The  real  question  which  is  raised  in  this 
appeal  is  whether  Mrs.  do  Wet,  who  is  married  in  community 
to  her  husband,  is  entitled  to  be  enrolled  on  the  voters*  i-oll 
for  the  municipality  by  reason  of  the  fact  that  Mr.  de  Wet 
is  the  registered  owner  of  two  erven  within  the  municipality, 
and  she  is  married  in  community  of  property,  and  therefore  the 
joint  owner  of  these  erven.  It  is  true  that  is  not  the  cpiestion 
which  was  intended  to  be  raised  in  the  first  instance  before  the 
revising  barrister.  The  question  intended  to  be  raised  was 
whether  these  two  erven,  which  are  contiguous  and  which  are 
occupied  as  one  property  in  the  ordinary  meaning  of  the  term 
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should  be  treated  as  one  property  or  as  two  separate  properties, 
the  respondent's  contention  being  that  the  two  erven  were  to  be 
treated  as  one  property,  and  that  therefore,  under  sub-sec.  2  of 
sec.  11,  if  Imsband  and  wife  wished  both  to  be  put  on  the  voters* 
roll,  one  in  respect  of  one  erf  and  the  other  in  respect  of  the 
other  erf,  they  could  not  be  enrolled  in  respect  of  the  same  pro- 
perty. However,  when  the  case  came  before  the  learned  judge 
in  Chambers  this  other  question  arose.  Whether  he  raised  it 
himself  or  not  does  not  matter.  The  question  arose  and  had 
to  be  decided,  and  he  decided  that  Mrs.  de  Wet  was  not  entitled 
to  be  placed  on  the  voters'  roll  merely  by  virtue  of  her  being 
married  in  community  of  property,  on  the  ground  that  she  was 
not  the  registered  owner  of  either  of  these  erven. 

I  think  the  learned  judge  was  right  in  coming  to  that  con- 
clusion.    In  my  opinion  it  was  the  intention  of  the  legislature 
that  persons  who  claimed  to  be  qualified  as  owners  must  be  re- 
gistered owners ;  in  thus  giving  privileges  to  owners  of  property, 
primd  facie  the  intention  of  the  legislature  was  to  confine  the 
privileges  to  registered  owners  of  property.     If  we  look  at  the 
section  it  seems  perfectly  clear  that  that  was  the  intention  of  the 
legislature.     Sec.  17  provides  that  "  the  Council  or  some  person 
appointed  thereto  .  .  .  shall  forth wjth  after  the  passing  of  this 
Ordinance  and  thereafter  annually  .  .  .cause  a  list  to  be  made 
of  all  persons  qualified  to  be  enrolled  on  the  Voters'  Roll,  .  .  ." 
and  sec.  11  defines  ''qualified   persons"   to   mean   owners  and 
occupiers  of  rateable  property  of  a  certain  value.     It  is  perfectly 
true  that  by  our  law  certain  pei-sons,  such  as  a  wife  mamed  in 
community,  a  legatee  or  an  heir,  may  be  the  real  owners  although 
their  names  do  not' appear  on  the  title  of  the  property ;  but  I  do 
not  think  it  was  ever  the  intention  of  the  legislature  that  the 
person  appointed  to  make  up  the  voters'  roll  should  inquire 
whether  a  person  was  the  owner  of  property  by  virtue  of  being 
a  legatee  or  heir,  or  of  (los,  or  in  the  other  ways  mentioned  by 
Voet.     The  intention  of  the  legislature   clearly   was   that   the 
person  who  made  up  the  voters'  roll  was  to  go  to  the  register 
and  ascertain  from  that  who  was  the  owner  of  property,  and 
that  that  person,  and  that  person  only,  should  be  entitled  to  be 
enrolled  as  owner. 
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Primd  facie  I  think  it  is  dear  that  in  an  Ordinance  of  this 
nature  we  must  give  to  the  word  "owner''  the  meaning  of 
"  registered  owner  "  of  the  property,  unless  of  course  the  Ordi- 
nance itself  expressly  or  impliedly  shows  that  the  legislature 
intended  the  word  to  be  used  in  a  wider  sense.  But  here  there 
are  no  express  words  defining  the  meaning  of  the  word  ''owner'' 
to  include  any  person  other  than  the  registered  0¥mer,  and  I 
cannot  see  anything  in  the  Ordinance  to  indicate  that  the  word 
was  intended  to  have  such  wider  meaning.  On  the  contrary,  it 
seems  to  me  the  intention  of  the  legislature  was  that  the  regis- 
tered owner  alone  should  be  considered.  We  have  been  referred 
to  sub-sec.  2  of  sec.  11  of  tins  Ordinance  in  order  to  show  that 
the  intention  of  the  legislature  was  to  treat  a  wife  married  in 
community  of  property  as  an  owner  of  the  joint  property,  bat  I 
think  that  would  be  giving  to  that  section  a  meaning  which  was 
never  intended  by  the  legislature.  I  think  clearly  the  intention 
of  the  legislature  in  drafting  sub-sec  2  was  to  control  the  case 
where  one  spouse  was  the  owner  of  property  and  the  other  was 
the  occupier  of  the  property.  There  might  be  a  case  of  a  man 
and  wife  married  out  of  community  of  property  where  the  wife 
is  the  registered  owner,  and  the  husband  and  wife  live  in  the 
house;  the  husband  would  therefore  be  the  occupier  of  the 
property.  I  think  the  object  of  the  legislature  was  to  provide 
that  in  such  a  case  the  husband  and  wife  could  not  boUi  be 
enrolled  on  the  voters'  roll  in  respect  of  the  same  property;  the 
wife  could  not  be  enrolled  as  owner  and  the  husband  at  the  same 
time  as  occupier.  And  where  the  husband  is  the  owner  of  pro- 
perty and  the  wife  the  occupier  both  cannot  be  enrolled  in 
respect  of  the  same  property.  That  I  think  was  clearly  the 
intention  of  the  legislature  in  drafting  sub-sec  2  of  sec  11,  and 
therefore  I  do  not  think  that  it  intended  to  give  a  wider  meaning 
to  the  word  than  that  in  that  sub-section  of  "  registered  owner." 

Mr.  StjmUb  also  referred  to  sec  13  to  show  that  the  intention 
of  the  legislature  was  to  use  the  word  "  owner  "  in  a  wider  sense ; 
but  although  that  section  is  somewhat  loosely  worded,  I  certainly 
cannot  bring  myself  to  believe  that  such  was  the  intention  of 
the  legislature.  In  my  opinion  the  learned  judge  in  the  court' 
below  was  right  in  coming  to  the  conclusion  that  ^  owner  "  in 
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86C.  11  means  the  "registered  owner''  of  the  property,  and  we 
must  aphold  his  decision.  The  appeal  therefore  most  be  dis- 
missed with  oosta 

Brisiowx  and  Curlewis,  J.J.,  concurred. 
Appellant's  Attorneys :  Rooth  &  Wessds ;  Respondent's  Attor- 
neys :  Maeinto»h  &  Kenifierley. 


PRINSLOO'S    CURATORS    BONIS    v. 
CRAFFORD  AND  PRINSLOO. 

1905.    October  19,  20.    SoLOMoy,  Wessels  and  Bbistowe,  J.J. 

Lunaejf,  —  Sffeei  of  order  of  court, — Ltteid  inierval*  —  Marriage  of 
lunaiie, — Potuion  of  curators  bonis. 

An  drder  declaring  an  alleged  lunatic  to  be  of  unsound  mind  in  not  a 
judgment  in  rcm^  but  operates  while  in  force  so  as  to  create  a 
rebuttable  presumption  that  he  in  a  lunatic.  A  contract  volun- 
tarily entered  into  by  the  lunatic  while  the  order  ntanda  is  valid 
if  it  be  proyeil  that  he  was  of  sound  mind,  and  understood  the 
nature  of  the  transaction  at  the  time  he  entered  into  it. 

P  was  by  order  of  court  declared  of  unsound  mind,  and  cftrcUors  bonis 
were  appointed  in  July,  1903.  In  April,  1905,  he  married  C  in 
community.  At  that  date  the  original  order  was  still  in  force, 
but  P  was  as  a  fact  of  sound  mind,  and  entered  into  the  contract 
voluntarily  and  fully  understanding  its  significance.  Heldf  in  an 
action  by  the  curators  bonis  to  have  the  marriage  set  aside,  that 
the  marriage  was  valid  and  was  a  marriage  in  community  of 
property. 

Action  for  an  order  setting  aside  a  marriage  between  the 
defendant  and  co-defendant,  or,  alternatively,  for  an  order  de- 
claring that  no  community  of  property  had  been  induced  by 
the  marriage. 

In  July,  1903,  the  co-defendant  Prinsloo  was  declared  to  be 
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of  unsound  mind  by  the  Witwatersrand  High  Court,  and  the 
plaintiffs  were  appointed  curators  over  his  property,  but  no 
curator  was  appointed  over  his  person.  In  April,  1905,  while 
the  order  was  still  in  force,  the  co-defendant,  who  was  then 
twenty-five  years  of  age,  entered  into  a  marriage  with  Petronella 
Margaretha  CrafTord,  the  defendant.  The  facts  are  set  out  in 
the  judgment. 

C,  0,  Ward  (with  him  van  Heei'dfin),  for  the  plaintiffs:  I 
cannot  contend  that  Prinsloo  is  now  insane  or  that  he  was  of 
unsound  mind  when  he  married.  But  the  order  of  court  was 
still  in  force,  and  that  created  a  final  presumption  that  he  could 
not  contract  so  long  as  it  stood ;  see  Burge  on  Colonial  Laws^ 
vol.  1,  p.  139. 

Qregorowski  (with  him  TindaU),  for  the  defendant:  The 
Roman-Dutch  law  is  clear  that  a  lunatic  can  contract  during  a 
lucid  interval;  see  Voet,  ad  Pandectaa,  27,  10,  3,  4;  23,  2,  28; 
Brouwer,  de  Jure  Conmibioriim,  1,  4,  6,  7.  A  verdict  on  an 
inquiry  de  lunatico  inquirendo  is  in  English  law  only  presump- 
tive evidence  of  incapacity,  and  in  a  lucid  interval  the  lunatic 
may  marry ;  see  Encydopmlia  of  tlve  Liws  of  England,  vol.  8, 
p.  48;  J?a;  parte  Bradbury  (3Jiir.  1108);  Taylor  on  Evidence, 
sec.  1674;  Banks  v.  GoodfeUmv  (39  L.J..  Q.B.  237);  Carivrrigld 
V.  CaHwright  (1  Phill.  90). 

de  Wet,  as  curator  ad  litem  to  the  co-defendant,  .supported 
the  defendant's  plea. 

Solomon,  J.:  This  is  an  action  brought  by  the  curators  of 
one  Qert  (Cornelius  Prinsloo,  who,  by  order  of  the  Witwatersrand 
High  Court  on  the  8th  July,  1903,  was  declared  to  be  of  unsound 
mind^  the  plaintiffs  being  appointed  curators  of  his  estate.  The 
action  is  brought  by  reason  of  the  fact  th^t  on  the  25th  April, 
1905,  the  said  Prinsloo  entered  into  a  ceremony  of  marriage  with 
the  defendant  in  this  case,  a  lady  by  the  name  of  Petronella 
Margaretha  Crafford,  and  the  claim  in  the  action  is  for  an  order 
declaring  the  said  marriage  to  be  null  and  void,  or,  in  the  altema- 
tiye,  for  an  order 'setting  aside  the  marriage  in  so  far  as  it  affects 
the  property  of  the  co-defendant.     The  defence  raised  to  the 
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action  is  that  at  the  time, when  the  marriage  was  contracted 
Prinsloo  was  perfectly  sane  and  of  sound  mind,  and  consequently 
that  the  marriage  is  a  valid  marriage,  and  that  one  of  the  ordinary 
consequences  naturally  follows — that  is,  that  the  marriage  was 
one  in  community  of  property.  Then  there  is  a  claim  in  recon- 
vention by  the  defendant,  Mrs.  Prinsloo,  asking  the  Court  to 
declare  that  the  marriage  is  valid,  and  that  it  is  a  marriage  in 
community  of  property,  and,  further,  praying  for  an  order  declar- 
ing Prinsloo  to  be  of  sane  and  sound  mind,  and  removing  the 
plaintiffs  ivbm  their  position  of  curaUrra  bonis. 

Now  the  first  important  question  which  arises  in  this  case  is 
as  to  what  was  the  effect  of  the  order  which  was  made  by  the 
High  Court  in  July,  1903,  declaring  Prinsloo  to  be  of  unsound 
mind  and  appointing  curators  bonis  to  his  estate.  It  has  been 
argued  by  Mr.  Ward  on  behalf  of  the  plaintiffs  that  the  effect  of 
that  oiider  was  to  change  the  status  of  Prinsloo — that  it  was  a 
judgment  in  irem,  and  that  it  deprived  him  of  the  power  to  enter 
into  a  oontfact  of  any  nature  whatsoever.  Mr.  Ward  contends 
that  so  long  as  the  order  stands — until  it  has  been  superseded  by 
another  order  of  court — there  is  a  conclusive  presumption  that 
Prinsloo  is  insane,  and  that  there  can  be  no  inquiry  as  to  what 
his  state  of  mind  was  at  the  time  of  the  transaction  which  is 
challenged.  Mr.  Ward,  however,  has  quoted  no  authority  which 
Will  support  that  proposition.  The  only  authority  referred  to 
by  him  is  the  English  statute  law,  which  provides  that  when 
curators  have  been  appointed  to  take  care  of  a  person  who  has 
been  declared  a  lunatic,  such  person  cannot  contract  a  marriage 
so  long  as  the  order  declaring  him  to  be  a  lunatic  still  stands. 
Now  it  seems  to  me  that  that  is  an  authority  which  is  rather 
against  his  contention,  because  the  mere  fact  that  it  was  found 
necessary  to  pass  a  statute  of  that  nature  seems  to  imply  that 
before  the  statute  was  passed  such  a  marriage  was  treated  as 
valid,  if  it  could  be  proved  that  the  person  at  the  time  of  entering 
into  the  marriage  was  sane ;  and  the  authorities  which  have  been 
quoted  by  Mr.  Oregorowaki  are  conclusive  on  this  point — ^that  the 
order  has  not  the  effect  which  was  contended  for  by  Mr.  Ward. 
On  the  contrary,  thpy  show  clearly  that  there  is  no  conclusive 
presumption  that  a  person  who  has  been  declared  to  be  insane 
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by  order  of  ooart  moat  be  deemed  to  be  insane  so  lonj;  as  the 
order  is  in  force,  bub  that  it  is  still  open  to  any  such  person,  or  to 
any  person  with  whom  he  enters  into  a  transaction  of  any  nature 
whatsoever,  to  satisfy  the  Court  that  at  the  time  when  the 
transaction  was  entered  into  he  was  sana  I  need  not  refer  in 
detail  to  the  passages  which  have  been  quoted  from  Voet,  because 
he  is  perfectly  cl^r  on  this  point,  tliat  where  a  person  has  been 
declared  to  be  insane,  and  where  curators  have  been  appointed 
to  take  charge  of  his  property,  if  a  lucid  interval  supervenes  he 
thereupon  ij>8o  facto  again  acquires  the  right  to  dispose  of  his 
property  and  to  enter  into  contracts  with  regard  to  that  property, 
and  that  his  capacity  to  do  so  continues  until  insanity  again 
supervenes,  when  the  order  of  curatorship  revives,  and  he  once 
more  becomes  subject  to  his  curatora  Moreover,  it  would  appear 
from  the  authorities  which  Mr.  Gregorxrwaki  has  quoted  that  the 
English  law  is  to  the  same  effect — ^that  an  order  of  this  nature  is 
not  conclusive  presumption  that  a  man  is  insane  as  long  as  the 
order  continues,  but  that  it  is  always  open  to  him,  or  to  any 
person  with  whom  he  deals,  to  prove  that  at  the  time  of  any 
particular  transaction  he  was  sane  and  capable  of  entering  into 
any  contract  In  effect  it  seems  to  me  that  the  result  of  the 
authorities  is  this:  that  an  order  declaring  a  person  to  be  of 
unsound  mind  is  conclusive  proof  of  the  fact  that  at  the  time 
the  order  was  made  such  person  was  insane,  and  consequently 
that  an  order  of  that  nature  merely  shifts  the  onus  of  proof. 
For  there  is  no  doubt  a  presumption  that  when  a  person  has 
been  declared  to  be  of  unsound  mind  he  continues  to  be  of 
unsound  mind,  but  it  is  open'  io  luni  at  any  time  to  bring 
evidence  to  satisfy  the  Court  that  subsequent  to  the  date  of  the 
order  he  became  sane,  and  that  consequently  a  contract  entered 
into  by  him  after  the  order  was  a  valid  contract,  inasmuch  as  it 
was  entered  into  by  him  at  a  time  when  he  was  in  full  possession 
of  his  facultie&  The  only  effect,  therefore,  as.  far  as  I  can  see,  is 
that  such  an  order  shifts  the  onus  of  proof.  If  in  the  ordinary 
course  any  transaction  is  challenged  on  the  ground  of  insanity, 
the  onus  of  proof  is  on  the  person  challenging  it  to  satisfy  the 
Court  that  the  person  was  insane  at  the  time  when  the  transac- 
tion was  entered  into,  because  the  ordinary  presumption  is  that 
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a  person  is  sane.  Bat  after  an  order  of  this  nature  it  appears  to 
me  that  the  onus  is  shifted  upon  the  person  who  has  been  declared 
inflane,  and  that  it  is  necessary  for  him  to  satisfy  the  Court  that 
he  was  sane  at  the  time  when  the  transaction  was  entered  into. 

If  that  is  the  state  of  the  law  on  this  question,  then  the  whole 
point  which  we  have  to  consider  is  whether  it  has  been  proved 
to  our  satisfaction  that  at  the  time  when  this  marriage  was  con- 
tracted—on the  25th  April,  1906— Oert  Cornelius  Prinsloo  was 
of  sound  mind.  In  other  words,  we  have  to  be  satisfied  that  his 
state  of  mind  at  that  time  was  such  that  he  was  able  to  under- 
stand the  nature  of  the  contract  into  which  he  entered  and  to 
appreciate  properly  the  duties  and  responsibilities  which  were 
created  by  that  contract  Now  on  that  question  I  have  not  the 
slightest  doubt  whatsoever.  After  all»  the  contract  of  marriage 
is  a  very  simple  one,  and  it  does  not  require  any  very  high  degree 
of  intelligence  to  understand  the  nature  of  the  contract ;  and  no 
one  who  was  in  Court,  and  who  heard  Prinsloo  give  his  evidence 
yesterday,  could  have  any  possible  doubt  that  he  was  of  sufficiently 
souid  mind  and  understanding  to  realise  the  nature  of  the  obliga- 
ti(xi  into  which  he  was  entering,  and  to  appreciate  the  duties  and 
responsibilities  created  by  that  contract.  The  fact  of  the  matter 
is  there  could  be  no  doubt  whatsoever  about  the  matter  were  it 
not  for  some  medical  evidence  given  in  this  case — the  evidence 
given  by  tiiree  Johannesburg  doctors,  Haig,  McEenzie  and 
Brown,  who  say  that  when  the  application  was  made  to  the 
High  Court  in  1903  Prinsloo  was,  and  still  is,  of  unsound  mind. 
These  medical  men  will  not  say  that  he  is  a  lunatic,  or  that  he 
has  any  marked  symptoms  of  insanity  or  of  mental  derangement ; 
hot  he  is,  they  say,  a  person  of  weak  intellect — ^that  he  is  partially 
imbecile,  child-like  and  simple.  That  is  substantially  the  effect 
of  their  evidence. 

Now  of  course  if  that  evidence  stood  alone  and  were  uncon- 
tradicted, then  we  should  be  justified  in  coming  to  the  conclusion 
that  Prinsloo  was  not  a  person  of  sound  mind ;  and  that  is  how 
the  case  was  presented  to  the  court  below.  The  records  of  the 
trial- show  not  only  that  two  doctors  gave  evidence  to  prove  that 
Prinsloo  was  of  unsound  mind,  but  that  the  curator  ad  litem 
stated  that  he  had  two  other  doctors  in  court  who  were  prepared 
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to  give  evidence  to  the  same  effect,  and  naturally  under  thoRe 
circumstances  the  order  was  made  declaring  him  to  be  of  unsound 
mind.  But  the  case  now  stands  on  a  very  different  footing.  For, 
in  the  first  place,  we  have  strong  medical  evidence  on  the  other 
side.  Doctors  Yeale  and  Savage,  who  made  a  very  careful  exa- 
mination of  Prinsloo,  and  who  had  him  under  observation  for  a 
considerable  time,  could  not  discover  anything  wrong  with  him ; 
and  they  were  quite  satisfied  that  there  was  no  trace  whatsoever 
of  any  insanity,  nor  anything  to  indicate  that  he  is  a  simpleton 
or  partially  imbecile,  as  described  by  the  other  doctors  who 
examined  him.  Now  in  this  conflict  of  opinion  I  am  bound  to 
say  that  I  attach  far  more  importance  to  the  evidence  which  has 
been  given  by  Doctors  Veale  and  Savage  than  to  the  evidence 
which  has  been  given  by  the  other  doctors.  For,  in  the  first  place, 
those  two  doctors  have  made  a  far  more  careful  examination  of 
Prinsloo  than  did  the  others.  They  saw  him  on  many  occasions ; 
Dr.  Veale  says  he  saw  him  at  least  twelve  or  fifteen  times  and  had 
long  discussions  with  him,  and  Dr.  Savage  also  had  him  under 
observation  for  a  considerable  time,  whereas  the  other  doctors  saw 
him  only  on  one  occasion  for  twenty  to  thirty  minute&  Then 
there  is  the  further  fact,  which  I  think  is  of  very  great  import* 
ance  in  this  case,  that  Doctors.  Veale.. and  Savage  were  able  to 
communicate  with  Prinsloo  in  hia  own  language.  They  spoke 
Dutch  to  him,  whereas  the  other  doctors  were  not  able  to  com- 
municate with  him  in  Dutch,  and  spoke  in  English.  Now 
although  Prinsloo  knows  some  English,  it  is  quite  dear  from  the 
way  in  wliich  he  read  the  books  that  were  handed  to  him  that 
his  knowledge  of  English  is  very  limited,  and  therefore  one 
would  naturally  attach  far  more  importance  to  the  evidence  of 
Doctors  Veale  and  Savage,  who  were  able  to  speak  to  him  in  his 
own  language,  and  who  made  a  far  more  careful  study  of  his  case 
than  the  three  doctors  who  were  called  by  the  plaintiffii. 

But,  after  all,  I  think  this  case  can  be  decided  apart  altogether 
from  the  medical  evidence,  because  we  have  had  witnesses  before 
us  who  know  Prinsloo  intimately,  and  who  constantly  see  him, 
and  they  are  unanimous  on  the  point  that  there  is  nothing  to 
indicate  that  he  is  a  {>erson  of  unsound  miikL  Even  his  own 
brother-in-laW;  who  was  called  as  a  witness  for  the  plaintiflb, 
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was  anable  to  give  any  evidence  which  would  justify  the  Court 
in  coming  to  the  conclusion  that  he  was  not  a  person  of  sound 
mind.  The  most  that  he  could  say  was  that  Prinsloo  was  very 
quiet,  and  that  it  was  difficult  to  get  him  to  enter  into  conversa- 
tion. That  really  is  the  whole  effect  of  his  evidence,  but  that  is 
not  evidence  of  a  nature  which  would  justify  the  Court  in  coming 
to  the  conclusion  that  his  was  a  case  of  mental  derangement. 
But,  after  all,  as  I  said  in  the  beginning  of  the  case,  the  strongest 
possible  evidence  in  support  of  Prinsloo  is  his  own  appearance  in 
the  witness-box.  He  was  there  for  about  an  hour  and  a  half,  and 
was  put  through  a  very  long  examination  and  a  searching  cross- 
examination.  He  was  questioned  upon  all  sorts  of  matters 
and  incidents  in  his  life,  upon  business  transactions  and  matters 
of  general  interest,  and  the  answers  which  he  gave  to  the  ques- 
tions put  to  him,  both  in  examination  and  in  cross-examination, 
indicated  clearly  that  he  was  certainly  not  a  man  who  could  be 
described  as  imbecile  or  as  a  simpleton.  His  answers  wore 
sensible  and  far  more  to  the  point  than  those  one  often  gets  from 
many  men  whose  sanity  has  never  been  called  in  question.  It 
appeared,  no  doubt,  that  he  is  a  man  of  a  somewhat  low  order  of 
intellect,  but  that  is  a  very  different  matter  from  saying  that  he 
is  partially  imbecile  or  insane.  I  cannot  account  for  any  medical 
man  coming  to  such  a  conclusion  except  on  the  hypothesis  that 
Prinsloo's  ignorance  of  EInglish  might  produce  the  impression  that 
he  was  mentally  deficient.  I  am  reminded  of  the  letters  written 
by  Prinsloo  to  the  lady  whom  he  subsequently  married,  which 
were  written  before  and  during  their  engagement.  They  are 
sensible,  well  written  and  remarkably  well  expressed,  and  to  talk 
of  a  person  who  can  write  such  letters  as  those  as  an  imbecile  or 
a  partial  imbecile  is  to  my  mind  an  abuse  of  language. 

I  find  then  that  it  has  been  established  that  Prinsloo  is  a 
perfectly  sane  and  sound-minded  pei-son  at  present,  tliat  he  is  in 
the  same  condition  now  as  at  the  time  when  this  marriage  was 
entered  into,  and  tliat  we  are  therefore  bound  to  come  to  the  con- 
clusion that  the  marriage  is  a  valid  marriage,  and  consequently 
that  the  ordinary  consequences  of  a  marriage  must  follow,  and 
that  the  marriage  is  one  in  community  of  property.  That  being 
fib,  on  tlie  claim  in  the  action  in  co&vention,  asking  the  Court  €o 
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declare  the  marrinfre  nidi  and  void  or  to  set  aside  the  marriage 
in  80  far  aa  it  affects  the  property  of  the  co-defendant,  there 
must  be  judgment  for  the  defendant.  On  the  claim  in  reconven- 
tion the  judgment  of  the  Court  is  that  the  Court  declares  the 
marriage  to  be  of  full  force  and  eflfect  and  to  be  a  marriage  in 
community  of  property,  and  the  Court  further  declares  that 
Prinsloo  is  of  sound  mind  and  is  able  to  take  charge  of  his  own 
property,  and  therefore  we  remove  the  plaintiffs  from  their 
position  as  curaiora  bani8.  As  regards  the  costs,  as  this  action 
was  brought  by  leave  of  the  Court  the  order  is  that  the  costs  of 
the  action  must  come  out  of  the  estate,  such  costs  to  include  the 
costs  of  the  curator  ad  litem  as  well  as  a  reasonable  fee  for  the 
doctor  employed  by  him.  The  Court  directs  the  Taxing  Master 
to  allow  reasonable  fees  to  the  other  doctors  who  were  called  as 
witnesses  in  the  case. 

Wessels  and  Bbistowe,  J.J.,  concurred. 

Plaintiffs'  Attorney:  C.  F.  Beyers;  Defendant's  Attorneys: 
BerrangS  Jk  Budler. 
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KEHRMAN  v.  STEWART, 

1905.      October  30.    Solomon,  Wessels  and  Bbiotowe,  J  J. 

Adminuiraiian  qf  esiaiM. — Executor  ftde  heir. — NegoHarum  getrior. — 
Privaie  deibt  of  heir. — ExecuUon. — Interpleader. 

The  respondent  was  the  sole  heir  and  executor  testamentary  of  his 
brother,  who  died  in  Swadland  in  Jnly,  1902 ;  as  at  that  «late 
there  was  no  Master's  oflke  in  Swaziland,  and  no  provision  for 
obtaining  letters  of  administration,  the  exeoator  could  not  get  his 
appointment  confirmed  by  the  Master  i*ntil  December,  1904. 
Upon  the  testator's  death  the  respondent  took  char|(b  of  two 
stores  which  had  belonged  to  the  deceased,  and  carried  on  the 
business  in  his  own  name.  In  May^  1905,  certain  goods  in  the 
business  which  had  been  purchased  after  the  testator's  death  were 
attached  in  execution  of  a  judgment  obtained  by  the  appellant 
against  the  respondent  personally ;  the  latter  interpleaded  on  the 
ground  that  he  was  carrying  on  the  business  as  executor,  and  that 
the  goods,  though  purchased  by  him,  belonged  to  the  estate. 
Hddi  on  appeal,  that  the  respondent  had  carried  on  the  business 
as  heir,  that  the  dominium  of  the  estate  vested  in  him  in  that 
capacity,  and  the  goods  were  properly  attached. 

Appeal  from  a  decision  of  the  Circuit  Coort  of  Swaziland. 

The  respondent  was  the  sole  heir  and  executor  under  the  will 
of  his  brother,  who  died  in  July,  1902.  At  that  date  there  was 
no  provision  in  Swaziland,  where  the  testator  had  died  and  the 
estate  was  situated,  for  the  administration  of  estates,  and  it  was 
not  until  the  promulgation  of  the  Swaziland.  Administration 
Proclamation  of  1904  that  machinery  was  provided  whereby 
executors  in  that  country  could  obtain  letters  of  administration ; 
the  respondent  could  not  get  his  appointment  confirmed  until 
December,  1904.  When  the  testator  died  the  respondent  carried 
on  the  business  in  his  own  name;  he  made  alterations  in  the 
buildings  of  one  store  in  the  business,  changed  the  site  of 
another,  and  erected  a  new  store  on  land  bought  in  the  name 
of  the  estate.    In  carrying  on  the  business  the  executor  sold 
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goods  in  liis  own  name,  and  correspondence  in  connection  there- 
with was  headed  with  his  name.  Up  to  1905  the  license  was 
taken  out  in  his  own  name,  but  in  that  year  he  took  out  a  license 
in  the  name  of  the  estate.  In  May,  1905,  the  appellant  obtained 
judgment  against  the  respondent  personally,  and  in  satisfaction 
thereof  the  messenger  attached  goods  belonging  to  the  business 
which  had  been  purchased  subsequently  to  the  testator's  death. 
The  respondent  applied  in  the  court  below  to  have  the  attach- 
ment set  aside  on  the  ground  that  the  property  attached  belonged 
to  the  estate,  whereas  the  judgment  was  against  him  person- 
ally. The  magistrate  granted  the  application  and  set  aside  the 
attachment.  The  judgment  creditor  appealed  to  the  Circuit 
Court  for  Swaziland,  and  the  magistrate  s  decision  was  upheld. 
The  appellant  appealed  from  the  judgment  of  the  Circuit 
Court. 

Gregai'owski,  for  the  appellant :  The  respondent  carried  on 
the  business  in  his  own  name,  and  cannot  be  heard  to  say  that 
the  goods  attached  are  not  his  property. 

C.  W.  de  Villierny' iov  the  respondent:  The  business  was 
carried  on  for  the  estate.  The  executor  could  not  obtain  letters 
of  administration,  and  acted  as  a  ruyotiorum  gestor. 

[Wesseus,  J. :  Was  not  the  dominiuvi  of  the  business  in  the 
respondent  as  heir  ?] 

The  dominium  remained  in  the  estate ;  he  was  negotwi^uum 
gestor  for  the  estate;  see  Voet,  ad  Patidectaa,  3,  5,  1,  and  41,  1 
36 ;  Story  on  Agency ,  sec.  205. 

Gregoroxushi  was  not  heard  in  reply. 

Solomon,  J. :  The  only  (]uestion  in  this  case  is  whether  the 
goods  which  were  arrested  in  execution  of  a  judgment  of  the  18th 
May,  1905,  were  the  goods  of  the  respondent,  B.  B.  Stewart,  or 
belonged  to  the  estate  of  his  deceased  brother.  His  brother  died 
in  July,  1902,  leaving  B.  B.  Stewart  his  sole  heir  and  executor. 
There  is  no  evidence  in  the  case  that  there  were  any  creditors  at 
the  death  of  the  deceased.  After  his  death  B.  B.  Stewart  took 
over  all  his  estate,  and  carried  on  the  business  which  his  brother 
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had  been  carrying  on  before  his  death,  and  the  ijuestion  is 
whether  he  was  carrying  on  that  business  on  his  own  behalf  or 
on  behalf  of  the  estate.  Now  he  must  have  been  carrying  it  on 
in  one  of  three  capacities — either,  as  Mr.  de  Villiers  has  argued, 
as  negoiioTwrn  gestor,  or  as  executor  of  the  estate,  or  as  tlie  heir, 
the  person  in  whom  the  dominium  of  the  estate  was  vested. 
Now  I  think  it  is  impossible  to  suppose  for  one  moment  that  he 
was  carrying  on  the  business  as  negotiorum  gestor.  How  could 
he  be  that  when  the  heir  and  executor  were  both  present  ?  If 
the  heir  and  the  executor  were  absent  I  could  understand  a  third 
person  taking  the  business  over  and  caiTying  it  on  as  negotioritm 
gestor.  Here,  however,  B.  B.  Stewart  was  both  heir  and  execu- 
tor. There  was  no  reason,  therefore,  for  a  tiegotioritm  gestor,  and 
under  the  circumstances  I  fail  to  understand  how  it  can^be  said 
that  he  was  carrying  on  the  business  as  negotiorum  gestor.  It 
seems  to  me  perfectly  clear  that  he  was  not.  Was  he,  then, 
carrying  on  the  business  as  executor  ?  It  is  practically  common 
cause  that  he  was  not  Mr.  de  Villiers  has  argued  that  he  was 
carrying  it  on  as  negotiorum  gestor  because  he  had  not  the 
powers  of  executor,  not  having  received  letters  of  administration. 
It  is  clear,  I  think,  that  he  had  no  intention  of  carrying  on  the 
business  as  executor  of  the  estate ;  and  the  only  other  capacity 
in  which  he  could  have  carried  it  on  was  as  the  heir,  in  whom 
the  dominium  of  the  estate  had  vested.  After  the  death  of 
the  testator  all  that  property  vested  in  him ;  there  was  no 
executor  who  could  take  charge  of  the  estate,  and,  as  I  have  said, 
there  is  no  suggestion  that  there  were  any  creditors  to  be  paid. 
This  property  vested  in  him  as  sole  heir  at  the  death  of  the 
testator,  and  he  carried  on  the  business  as  his  own — ^a  fact  which 
IB  shown  by  his  conduct.  He  had  these  letter-heads  printed, 
showing  that  he  was  carrying  on  the  business  on  his  own  account; 
he  changed  the  business  and  altered  the  site  where  the  store  was 
before,  and  continued  the  whole  business  as  his  own ;  and  now 
three  years  after  his  brother's  death  can  he  bo  heard  to  say  that 
it  was  not  his  business,  but  his  brother's  ?  I  am  clearly  of 
opinion  that  the  busineas  all  along  was  his  own,  and  that  the 
goods  received  by  him  were  bought  after  the  death  of  his  broLhcr 
for  that  business;  and  therefore  I  think  they  were  rightly  seized 
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in  exocution  of  the  judgment  which  had  been  obtained  againat 
him.  I  think  the  judgment  was  wrong,  and  the  appeal  most  be 
allowed  with  costs  in  this  Court  and  both  courts  below. 

Wehsei^  and  Bbistowe,  J  Je,  concurred 

Appellant's  Attorneys:  Tindail  Jk  Mortimer;  Respondent's 
Attomejrs :  Macintoek  Jk  Kennetiey. 


DEPUTYSHERIFF  FOR  WITWATERSRAND 
DISTRICT  V.  HARRY  GOLDBERG  AND 
THE  ASSIGNEES  OP  GOLDBERG  BROS. 
&  GERSON. 

1905.    October  30.    Solomon,  Wessels  and  Brisiowe,  JJ. 

Practice,  —  Judgment  6y  d^aulL—  Summons,  —  Denial  of  itarvioe. — 
D^endani  estopped. 

A  defendant,  against  whom  judgment  had  been  given  by  default) 
applied  to  have  it  set  aside  on  the  ground  that  the  summons  had 
not  heen  served  on  him,  but  on  his  Iwother,  who  had  no  authority 
to  accept  servioe.  The  ftusts  as  to  service  had  oune  to  his  notice 
before  judgment.  When  service  of  Uie  judgment  and  of  the  writ 
of  execution  was  made  on  him  he  did  not  raise  any  question  of 
defective  service,  and  in  regard  to  the  writ  stated  merely  that  he 
was  unable  to  satisfy  it.  Held^  on  appeal,  that  the  defendant 
could  not  be  heard  to  deny  that  there  had  been: proper  service  of 
the  summons. 

Appeal  from  a  decision  of  Mason,  J.,  in  the  Witwatersrand 
High  Court  ([1905]  T.H.  320). 

The  facts  are  set  out  in  the  following  reasons  given  by  the 
learned  judge  for  hiH  judgment  in  the  court  below : — 

Thiti  is  an  application  to  set  aside  a  judgment  which  had  been 
obtained  under  Rule  42  in  default  of  appearance  upon  the  ground  that 
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there  wm  no  aervice  of  nimiDOiifli  and  that  the  proceedinga  were  there- 
fore DuU  and  void.  In  the  origioal  aotkm  the  plaintiflb  claimed  from 
the  present  applicant  and  the  two  other  delendanti,  Nick  Goldberg, 
his  brother,  and>  Max  Oerson  jointly  and  severally  the  sum  of  X348, 
28.  4d.  in  temu  of  a  certain  deed  of  aaaignment  The  Sheriff  certified 
that  as.  regards  the  two  Ooldbeigs  sumuKMis  had  been  served  upon 
Harry  Goldberg  personally,  who  accepted  service  on  behalf  of  his 
brother  Nick  Goldberg.  Harry  Goldberg  having  failed  to  enter  appear- 
snoe,  the  Court  granted  judgment  against  him  with  coats  under  Rule 
42.  The  applicant  Harry  Goldberg  applied  to  set  aside  this  judgmenti 
tnd  filed  an  affidavit  swearing  that  the  summons  was  never  served  upon 
him,  and  that  he  never  received  it  or  had  any  knowledge  of  it.  His 
petition  applying  to  set  aside  the  judf;ment  stated  tiiat  he  would  have 
entered  appearance  had  he  been  served.  Nick  G<ddberg  swears  an 
affidavit  stating  that  he  was  personally  served  with  a  copy  of  the 
sofflmons,  that  he  did  not  accept  service  for  Harry  Goldberg,  and  in 
answer  to  the  questions  of  the  Sheriff's  officer  stated  that  he  did  not 
know  where  Harry  Goldberg  was. 

The  deputy-sheriff  and  his  clerk  have  filed  affidavits  as  to  what 
Uxk  places  and  I  must  say  that  I  accept  their  statements  as  being 
correct  From  them  it  appears,  that  the  summons  was  handed  to  the 
Sheriff's  clerk  for  service,»that  the  clerk  proceeded  to  the  place  which 
had  been  given  as  the  address  for  service  by  the  plaintifib'  attorneys 
and  knocked  at  the  door,  which  was  opened  by  a  man  who  said  he  was 
Mr.  Goldberg.  Thereupon  the  clerk  asked  him  whether  he  was  Mr. 
Harry  Goldberg.  He  said,  "  No^  I  am  I.  Goldberg,''  and  pointed  to  a 
name  on  the  brass  plate.  The  clerk  then  asked  him  whether  Harry 
Goldberg  was  living  with  him  and  the  answer  was,  "  No ; "  but  at  that 
moment  somebody  whom  the  clerk  is  unable  now  to  identify  shouted 
oat  from  the  inside :  "  It  is  all  right,  here  I  am ;  let  him  come  in,  I 
know  all  about  it."  The  clerk  went  in  and  said  he  had  got  a  sunmioAs 
for  him,  to  which  the  reply  was  that  it  was  all  right  as  he  knew  all 
about  it  Thereupon  the  clerk  handed  this  person  a  copy  of  the  sum- 
mons, which  he  took.  The  clerk  said :  "  I  have  got  a  copy  for  your 
brother  as  one  of  the  firm.  Will  you  accept  service  for  himi"  Tlie 
answer  was,  '*  Yes,  I  will  accept  service ; "  whereupon  another  copy  of 
the  summons  was  handed  to  him.  Now  the  clerk  is  unable  to  say  who 
the  person  was  to  whom  he  handed  this  sunomons ;  but  Nick  Goldberg 
swears  that  he  was  the  man  who  received  it,  and  Harry  Goldberg 
swears  that  he  never  received  it  I  do  not  accept  the  affidavit  of  Nick 
Gddberg  where  it  contradicts  that  of  the  Sheriff's  clerk,  but  I  am 
nnable  in  the  face  of  this  evidence  to  come  to  the  conclusion  that  there 
was  ever  any  service  on  Harry  Goldberg,  and  there  is  not  the  slightest 
proof  that  the  summons  came  to  his  knowledge  before  judgment  was 
given  against  liim.     That  being  the  case,  the  Sheriff's  clerk  has  served 
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upon  one  brother  the  summons  for  another  without  any  proof  of  any 
kind  that  the  person  receiving  the  document  was  authorised  to  accept 
service,  and  with  the  knowledge  that  the  person  did  not  live  upon  these 
premises.  It  seems  to  me  that  it  is  impossible  to  hold  such  a  service  to 
be  good.  Voet  lays  down  quite  clearly  that  a  service  made  upon  a 
person  who  professes  to  act  for  and  engages  to  appear  for  another 
renders  all  the  subsequent  proceedings  null  and  void  unless  the  person 
receiving  the  document  had  actual  authority  to  accept  service.  If,  of 
course,  the  present  applicant  had  deliberately  by  express  act  or  by 
conduct  waived  the  invalidity  of  the  service,  then  it  would  be  difficult 
to  allow  him  to  set  aside  a  judgment  which  he  had  acknowledged  and 
confirmed.  But  in  this  case  I  cannot  see  that  any  such  acts  or  conduct 
have  been  proved  against  the  applicant.  Judgment  was  obtained  by 
default  on  the  7th  September,  and  on  the  9th  a  copy  of  the  judgment 
appears  to  have  been  served  upon  him.  On  the  16th  the  writ  of 
execution  was  presented  to  him,  when  he  stated  that  he  was  unable  to 
satisfy  the  same.  On  the  19th  September  his  petition  for  setting  aside 
the  judgment  was  sworn  to.  I  cannot  see  that  the  twelve  days'  delay 
between  the  date  of  obtaining  the  judgment  and  the  swearing  of  his 
petition  constituted  acquiescence  by  the  defendant  in  the  judgment, 
nor  do  I  think  that  his  failure  to  inform  the  Sheriff  that  he  believed 
the  judgment  to  be  bad  because  no  service  had  been  effected  upon  him 
can  be  held  to  constitute  confirmation. 

In  this  case  I  think  the  deputy-sheriff  made  a  mistake  in  accepting 
the  mere  word  of  Nick  Goldberg  that  he  had  authority^ to  accept 
service,  without  requiring  actual  proof  of  that  assertion.  It  is,  I 
consider,  a  most  dangerous  practice  for  service  to  be  made  upon  any- 
body professing  to  act  for  another,  without  requiring  proof  of  the 
authority.  Under  these  circumstances  I  think  the  deputy-sheriff  must 
pay  the  costs  of  the  application  which  he  has  resisted.  It  was  through 
his  act  and  through  his  mistake  that  these  invalid  proceedings  have 
taken  place,  and  it  was  of  course  necessary  for  the  applicant  to  serve  a 
notice  upon  the  plaintiffs  who  had  obtained  the  judgment. 

There  is  one  matter  which  it  is  not  absolutely  necessary  to  decide, 
which  I  should  like  to  mention.  The  law  requires  that  the  Sheriff 
himself  or  a  deputy  to  be  appointed  under  his  hand  and  seal  shall 
execute  all  summonses  and  processes  of  any  superior  court.  I  doubt 
whether  service  by  the  Sheriff's  clerk,  unless  he  has  been  made  a 
deputy  in  this  formal  manner,  is  a  proper  service,  but  it  is  not  neces- 
sary for  me  to  give  a  decision  on  this  point. 

Upon  this  decision  Mr.  Nathan  for  the  plaintiffs  applied  that  the 
costs  of  opposing  this  decision  should  be  paid  by  the  deputy-sheriff. 
The  Court  expressed  a  doubt  whether  an  order  should  be  made  direct- 
ing one  respondent  to  pay  the  costs  of  another  respondent  without  any 
special  notice.     Mr.  AurH  thereupon  for  the  deputy-sheriff  consented 
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to  accept  this  application  as  notico  of  a  motion  for  these  costs,  and 
admitted  that  he  could  not  argue  in  face  of  the  prior  decision  that 
the  deputy-sheriff  was  not  liable.  The  Court  thereupon  ordered  the 
deputy-sheriff  to-pay  the  costs  of  the  plaintiff  on  the  ground  that  they 
had  been  thrown  away  or  caused  by  his  default. 

Leonard,  K,C,  (with  him  Auret),  for  the  appellant. 
Wilkinson,  for  the  first  respondent. 
Gregorowaki,  for  the  second  respondent. 
The  arguments  of  counsel  and  the  authorities  quoted  appear 
from  the  judgment. 

SoLOMOX,  J. :  This  is  an  appeal  from  the  decision  of  the  High 
Court,  setting  aside  a  judgment  which  had  been  obtained  by 
default  of  appearance  on  the  7th  September  by  the  assignees  of 
Goldberg  Bros.  &  Gerson  against  Harry  Goldberg.  The  summons 
had  been  issued  against  "  Nick  Goldberg,  Harry  Goldberg  and 
Max  Gerson,  now  or  lately  trading  under  the  style  or  firm  of 
Goldberg  Bros.  Si  Gerson  of  Johannesburg,  for  the  sum  of 
£248,  2s.  4d.,  being  the  balance  of  amount  due  to  plaintiffs  in 
terms  of  certain  deed  of  assignment  dated  the  8th  day  of  April, 
1904."  The  Sherifl''s  return  of  service  of  the  summons  as  regards 
Harry  Goldberg  was  a  i-eturn  that  he  had  been  personally  served 
with  the  summons.  Harry  Goldberg  did  not  enter  appearance, 
and  consequently  judgment  was  obtained  against  him  by  default 
of  appearance  on  the  7  th  September ;  and  the  application  to  the 
High  Court  was  to  set  aside  that  judgment  on  the  ground  that 
Harry  Goldberg  had  never  been  served  with  the  summons  in 
the  action.  The  case  for  the  applicant  was  that  the  service  of 
the  summons  must  be  the  foundation  of  any  action;  that  no 
judgment  could  be  given  unless  there  had  been  service  of  the 
suuimdns  upon  the  defendant;  and  that  a  judgment  without 
such  summons  was  null  and  void,  and  should  be  set  aside.  The 
court  came  to  the  conclusion  that  there  had  been  no  service  of 
the  summons  on  Harry  Goldberg,  and  consequently  set  aside  the 
judgment  which  had  been  obtained  against  him. 

Now,  in  arguing  the  appeal  in  this  case,  Mr.  Leonard  con- 
tended in  the  first  place  that  the  return  of  the  service  by  the 
Sheritt*— that  Harry  Goldberg  had  been  personally  staved — was 
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conclufiive,  and  could  not  be  impeached.  Now,  I  think  it  is 
difficult  on  principle  to  see  why  a  Sh^rifTs  return  should  bo 
conclusive.  If  a  defendant  can  prove  that  he  has  not  been 
served  with  the  summons,  but  that  it  has  by  mistake  been  served 
upon  another  person,  then  it  is  difficult  to  see  why  he  should  not 
be  allowed  to  do  so.  However,  there  are  authorities  in  the 
Supreme  Court  of  the  Cape  Colony  to  the  contrary.  In  the  case 
of  Haycroft  v.  Filmer  (1  Rosooe,  98)  the  question  was  directly 
raised,  and.  the  court  held  that  the  return  of  the  Sheriff  was 
conclusive.  There  is  another  case  to  the  same  effect  also  reported 
In  Roscoe.  Then,  however,  there  is^  conflicting  decision  in  the 
Eastern  Districts'  Comi— Ritchie  v.  Andrews  (2  KD.C.  254X  (o 
which  we  have  been  referred  by  Mr.  (jhregcrowekL  In  view  of 
this  conflict  of  authority  I  think  it  is  better  that  we  should  not 
decide  that  point  now,  inasmuch  as  in  the  view  we  take  of  the 
case  it  is  not  necessary  to  come  to  a  decision  on  that  matter. 
For  in  our  opinion  the  appeal  should  be  allowed  on  an  entirely 
different  ground.  It  is,  4  think,  clear,  in  the  flrst  place,  that  if  the 
return  can  be  impeached  it  can  only  be  impeached  on  the  clearest 
and  most  satisfactory  evidence.  Now  the  Sheriff's  clerk  has 
made  an  affidavit  in  this  case  explaining  the  circumstances  under 
which  the  return  was  made.  He  says  that  he  was  sent  to  a 
certain  house  by  the  attorneys  of  the  plaintiffs,  and  there  saw  a 
person  who  called  himself  Goldberg.  He  asked  if  Harry  Qold- 
berg  lived  there,  and  the  man  said  that  he  did  not,  and  then  a 
voice  inside  was  heard  to  say, ''  It  is  all  right,  I  am  here ;  I  know 
what  it  is  all  about,"  or  something  to  that  effect;  and  he  pre- 
sumed that  this  was  Harry  Goldberg — as  any  one  would  have 
done  under  the  circumstances — and  thereupon  he  served  hinv 
with  a  copy  of  the  summons.  He  then  asked  him  whether  he 
would  give  a  copy  to  his  brother,  and  Goldberg  said,  ''AH  right, 
give  it  to  me;  I  know  all  about  it;"  and  the  clerk  thereupon 
left  a  copy  to  be  given  to  the  brother.  That  is  the  e\'idence  of 
the  Sheriff's  clerk  as  to  what  took  place  and  the  facts  upon  which 
he  based  his  return,  and  clearly  upon  those  facts  he  was  justified 
in  making  the  return  that  service  had  beei.  made  on  Harry 
Goldberg.  But  then  we  have  the  denial  that  the  Sheriff*s  return 
was  correct     We  have  the  affidavits  of  Harry  Goldberg  and 
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Nick  Goldberg.  Harry  Goldberg  aayti  that  he  was  never  served 
with  a  copy  of  the  summons,  and  makes  an  affidavit  to  that 
efleet  Nick  Goldberg  says  that  it  was  he  who  was  served  with 
a  oopy  of  the  sammons,  bat  denies  that  a  seoond  oopy  was  left 
with  him  to  be  served  upon  his  brother.  Now  I  most  say, 
speaking  for  myself,  that'  I  should  certainly  not  have  been  pre- 
pared upon  that  evidence  to  oome  to  the  oondusipn  that  Harry 
Goldberg^s  evidence  was  necessarily  to  be  accepted,  and  therefore 
to  hold  .that  he  had  not  been  served  with  a  copy  of  the  summons. 
If  I  had  been  sitting  in  the  case  I  certainly  think  I  should  have 
required  the  witnesses  to  be  produced  in  court  They  might 
have  been  examined  and  cross-examined,  and  other  evidence 
also  might  have  been  produced  to  show  whether  Harry  Gold- 
berg's evidence  was  true  or  not  But,  simply  upon  the  strength 
of  his  affidavit  and  that  of  Nick  Goldberg,  I  should  certainly 
hesitate  to  come  to  the  conduaion  that  there  had  been  no  service 
of  the  summons  made  upon  Harry  Goldberg.  .  However,  the 
learned  judge  in  the  court  below  was  satisfied  from  those  affi- 
davits that  Harry  Goldberg  had  not  been  served,  and  for  the 
parpbse  of  this  appeal  let  me  accept  his  finding.  He  came  to 
the  conclusion  that  the  summons  was  served  on  Nick  Gk>ldberg, 
and  that  a  copy  had  been  left  with  him  to  be  served  upon  his 
brother,  and  he  further  came  to  the  conclusion  that  there  was  ho 
evidence  to  show  that  Nick  Goldberg  had  authority  to  accept 
wrvice  for  his  brother,  and  that  consequently  there  had  not  been 
a  proper  service  such  as  is  required  by  the  Rules  of  Court 

Now  assuming  that  the  facts  as  found  by  the  learned  judge 
M'ere  correct,  if  they  stood  alone  I  think  it  would  be  dear  that 
the  service  was  not  such  a  service  as  is  required  by  the  Rules  of 
Court  For  a  proper  service  to  be  effected  the  summons  must  be 
flerved  either  upon  the  defendant  personally  or  on  some  person 
authorised  to  accept  service  on  his  behalf,  or  else  must  be  left  at 
hid  dwelling-house  or  place  of  business.  There  is  no  evidence  in 
this  case  that  the  house  where  the  summons  was  left  was  his 
dwelling-house  or  place  of  business,  and  there  is  no  direct  evidence 
in  the  case  that  Nick  Goldberg  had  been  authorised  by  Harry 
Goldberg  to  accept  service  on  his  behalf;  and  consequently  if 
those  tacts  stood  alone,  the  learned  judge  would  have  been  right 
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in  coming  to  the  conclusion  that  there  had  been  no  such  service 
of  the  summons  as  is  required  by  the  Rules  of  Court  But  then 
there  are  other  facts  in  the  case  which  we  cannot  lose  sight 
of.  In  the  first  place,  I  think  it  is  a  fair  presumption  from  these 
facts  that  this  summons  which  the  learned  judge  found  was  left 
with  Nick  Goldberg  had  been  brought  to  the  notice  of  Harry 
Goldberg.  They  were  brothers  and  they  were  partners,  and 
Nick  Goldberg  promised  when  a  copy  was  left  with  him  for 
Harry  that  it  should  be  given  to  him ;  and  I  think  it  is  a  fair 
presumption,  more  particularly  in  view  of  what  subsequently 
occurred,  that  he  did  what  he  promised  to  do  and  that  the 
summons  was  brought  to  the  notice  of  Harry  Goldberg.  But  of 
course  that  of  itself  would  not  be  sufficient;  for  the  mere  fact 
that  the  summons  was  brought  to  the  notice  of  a  defendant 
would  not  justify  a  court  in  holding  that  there  had  been  service 
in  terms  of  the  Rules  of  Court  Something  more  would  be 
required,  and  I  think  that  is  supplied  in  this  case.  For  we  have 
the  further  fact  that  on  the  7  th  September  judgment  was  obtained 
against  Harry  Goldberg,  and  that  judgment  w^is  served  by  the 
Sheriff  upon  him  on  the  9th  September.  When  the  judgment 
was  served  upon  him  he  did  not  then  take  up  the  attitude  that  he 
knew  nothing  about  the  matter  and  had  not  been  properly  served 
with  the  summons ;  he  said  nothing  to  indicate  that  there  was 
any  defect  in  the  proceedinga  Nor  does  the  matter  rest  there, 
for  on  the  15th  September  a  writ  of  execution  was  taken  out  and 
was  served  upon  him  by  the  Sheriff.  The  Sheriff  went  to  him 
and  asked  him  to  point  out  assets  to  satisfy  this  writ  of  execution. 
What  did  he  then  do  ?  He  did  not  say  that  no  judgment  had 
been  obtained  against  him  because  the  summons  had  not  been 
properly  served.  What  he  said  was  that  he  was  unable  to  point 
out  goods  to  satisfy  the  judgment,  impliedly  admitting,  therefore, 
that  judgment  had  been  properly  obtained  against  him.  Now  I 
think  it  is  quite  clear  that  if  he  had  taken  some  active  step 
in  the  matter,  if,  for  instance,  he  had  pointed  out  any  goods, 
although  not  sufficient  to  satisfy  the  judgment,  he  oould  not  be 
heard  to  say  that  he  had  not  been  properly  served.  Or  if,  though 
no  summons  had  been  formerly  served  upon  him,  he  had  entered 
appearance  in  the  action,  or  if  upon  the  declaration  being  served 
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he  Had  filed  hiR  plea,  it  would  follow  that  he  could  not  thereafter 
be  heard  to  say  that  he  had  not  been  properly  served  with  the 
8uminon&  The  present  case,  it  is  true,  does  not  go  so  far ;  but  it 
seems  to  me  that  we  are  justified  in  coming  to  the  conclusion 
that,  as  judgment  was  served  upon  him  on  the  7th  September 
and  on  the  15th  September  the  writ  of  execution,  and  that 
his  only  answer  was  that  he  was  unable  to  satisfy  the  judgment, 
that  there  was  an  admission  on  his  part  that  he  had  been  properly 
served  .with  the  summons,  or  an  admission  that  Nick  Goldberg, 
who  had  received  the  summons,  had  authority  to  accept  service 
on  his  behalf.  If  Nick  Goldberg  had  authority  at  the  time,  then 
of  course  the  service  was  a  proper  one.  If  Nick  Goldberg  had 
no  authority  at  the  time  I  think  by  his  subsequent  conduct 
Harry  Goldberg  ratified  the  act  of  Nick  Goldberg  in  accepting 
service  on  his  behalf,  thereby  constituting  him  his  agent  for  that 
purpose;  and  on  those  facts  we  are  justified  in  coming  to  the 
conclusion  that  there  had  been  proper  service  upoa  Harry  Gold- 
berg. There  is  another  way  in  which  the  case  may  be  put,  and 
that  is  this,  that  Harry  Goldberg  is  now  estopped  by  his  conduct 
from  saying  that  he  was  not  properly  served  with  this  summons. 
He  lay  by  and  did  not  bring  to  the  notice  of  the  plaintiffs  that  he 
had  not  been  properly  served,  and  by  that  conduct  induced  them  to 
take  further  steps  and  to  alter  their  position — ^to  take  out  a  writ 
of  execution  and  then  a  writ  of  civil  imprisonment.  Therefore, 
by  his  conduct  he  induced  them  to  alter  their  position  for  the 
worse  and  incur  useless  costs,  and  I  think  on  thase  facts  he 
is  estopped  from  now  saying  that  he  was  not  properly  served 
with  the  summons  in  this  case.  I  come  to  the  conclusion,  there- 
fore, that  the  learned  judge  ought  not  to  have  set  aside  the 
judgment  in  this  case.  That  being  so,  I  think  th^  appeal  in  this 
case  should  be  allowed. 

There  is  only  one  further  observation  I  would  make,  and  it  is 
this,  that  even  if  we  had  come  to  the  decision  that  the  judgment 
ought  not  to  be  reversed,  we  should  certainly  have  come  to  the 
conclusion  that  the  judgment  as  regards  costs  at  any  rate  could 
not  be  sustained,  because  it  is  difiicult  to  see  why  the  Sheriff 
should  have  been  ordered  to  pay  the  costs  of  both  respondents.  I 
do  not  know  really  that  it  was  necessary  to  make  him  a  party  to  the 
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applicatioiL  I  think  the  plaintifb  in  the  original  aetion  were  the 
proper  respondents  in  the  case.  However,  the  Sheriff  was  joined  in 
the  application.  He  was  called  upon  to  appear,  and  did  appear  when 
the  application  was  heard ;  but,  assaming  all  the  facts  in  the  esse 
in  favour  of  Harry  Goldberg,  why  should  the  Sheriff  be  made  to 
pay  all  the  costs  of  the  action?  There  was  no  misfeasance  or 
neglect  on  his  part  He  did  as  he  was  told  to  do  by  the  plaintifls' 
attorneys.  He  went  to  the  house  where  he  was  told  that  he 
would  find  the  defendant,  and  there  found  a  man  who  said  that 
he  was  the  defendant,  and  served  the  summons  upon  him.  What 
else  could  he  have  done  ?  He  did  what  he  was  required  to  do, 
and  how  it  can  be  said  on  those  facts  that  he  was  guilty  of 
neglect  or  misfeasance  it  is  difficult  to  understand.  But  it  is  not 
neieessary  toconsider  only  the  costs  in  the  case;  for  we  have 
come  to  the  conclusion  that  the  judgment  in  the  court  below 
must  be  reversed.  The  respondent  TUmj  Goldberg  must  pay  all 
costs  both  in  this  Court  and  the  couijb  below.  The  effect  of 
reversing  that  decision  is  that  the  judgment  given  on  the  7th 
September  stands. 

Wehseus  and  Bristdwb,  J.J.,  concurred. 

Appellant's  Attorneys:    Findlay,  MaeRobeirt  &  Niemeyer; 
Respondents' Attorneys:  {1)D.  Tottenham;  (2)  Adam  Alexander. 
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KNIGHTS  DEEP,  LTD.,  v.  COLONIAL 
TREASURER 

1905.    November  2.    Mason,  Bristowb  and  Curlewid,  J.J. 

Mimes  and  mineraU. — Company. — Mine  equipment  and  development, — 
Iniereet  on  debeniwree. — ExhaueHon  qf  eapiUd. — Pumping  waier 
from  mine. — SaU  f^waler, — Coei  of  pfvdueHon, — Prodamaiion  S4 
o/lW2,$eee.2,3and  4. 

A  mining  company  raised  money  on  debenture  for  purposen  of  equip- 
ment and  development.  The  debenture  interest  before  the  mine 
yielded  a  revenue  waA  paid  out  of  capital.  Held^  that  such  interest 
WAS  not  money  "actually  expended  in  mine  equipment,  shaft  sink- 
ing and  development"  within  sec.  4  of  PKMdamation  34  of  1902, 
and  could  not  therefore  be  deducted  by  way  of  allowance  for 
exhaustion  of  capital  under  sec  2. 

In  the  course  of  mining  operations  water  was  pumped  from  the  mine, 
and  this  water  was  sold  by  the  company.  Ifeldf  that  the  actual 
expenditure  in  pumping  formed  part  of  the  "cost  of  production  " 
as  defined  by  sec.  3  of  the  Proclamation. 

Hdd^  further,  that  the  defendant  could  ndt  claim  that  the  cost  of 
production  should  be  reduced  by  deducting  the  proceeds  of  the 
water. 

Special  cane. 

The  plaintiff  ooinpany,  in  order  to  provide  fnndA  for  the 
equipment  and  development  of  itR  mine  and  bringing  it  to  the 
producing  stage,  in  addition  to  the  moneys  represented  by  its 
share  capital,  raised  loans  by  means  of  the  issue  of  debentures 
and  otherwise*  carrying  a  fixed  rate  of  interest  as  from  the  day 
of  issue.  On  the  1st  August,  1904,  the  mine  commenced  to  pro- 
duce gold,  and  all  the  interest  paid  on  the  loans  up  to  that  date 
was  in  the  usual  and  proper  course  of  business  paid  out  of  and 
debited  to  capital.  The  plaintiff  company  contended  that  in 
calculating  the  amount  to  be  deducted  under  sec  2  of  the 
Profits  Tax  (Gold  Mines)  Proclamation,  1902,  by  way  of  allow- 
ance for  exhaustion  of  capital,  the  total  sum  paid  by  them  by 
way  of  interest  on  the  loans  from  the  date  when  such  loans  wore 
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issued  down  to  the  Ist  August,  1904,  should  be  treated  as  part  of 
the  capital  of  the  company  within  the  meaning  of  the  Proclama- 
tion. The  opposite  contention  wsus  advanced  by  the  defendant. 
In  the  course  of  its  mining  operations  the  plaintiff  company 
found  that  large  quantities  of  water  existed  in  its  shafts  wad 
other  workings,  and  in  order  to  work  the  mine  t^e  company  was 
obliged  to  pump  the  water  found  therein.  The  company  sold  a 
certain  quantity  of  this  water  and  received  annually  a  certain 
sum  of  money  therefor.  In  rendering  the  statement  referred  to 
in  sec.  6  of  the  Proclamation  the  company  treated  the  actual 
amount  expended  during  the  year  in  pumping  as  part,  of  the 
cost  of  production  referred  to  in  sec.  2  of  the  Proclamation,  but 
did  not  set  off  or  deduct  any  sums  realised  by  the  sale  of  the 
water.  The  plaintiff  company  contended  that  the  amount  realised 
by  the  sale  of  the  water  should  not  be  included  in  such  statement 
so  as  to  reduce  "  the  cost  of  production  '•  as  defined  in  sec  3  of 
the  Proclamation,  while  the  defendant  contended  that  the  amount 
thus  realised  should  be  deducted  from  the  amount  expended. 

Balfour  (with  him  Niemeyer),  for  the  plaintiff  company: 
Under  sec.  2  the  tax  is  levied  on  the  annual  net  produce ;  net 
produce  is  then  defined  as  "  the  value  of  the  gold  produced  after 
deduction  therefrom  of  the  cost  of  production  and  such  sums  as 
may  be  allowed  in  respect  of  the  exhaustion  of  capital."  The 
interest  on  the  debentures  was  money  actually  expended  in  the 
equipment  of  the  mine,  and  was  properly  paid  out  of  the  capital. 
The  cases  of  BardweU  v.  SheffiJd  WcUerwarka  Co.  (LR.  14  Eq. 
517)  and  Boaanquet  v.  St  John  Ud  Rey  Mining  Co.,  Ltd.  (77 
L.T.R.  207)  are  exactly  in  point  The  case  of  Bloxam  v.  Metro- 
politan Railway  Co,  (17  L.T.R  637)  must  be  distinguished  In 
that  case  the  loan  was  raised  in  order  to  build  a  branch  line,  bat 
the  whole  concern  was  producing  revenue.  See  also  Hamilton's 
Manual  of  Company  Law,  2nd  ed.  p.  344.  Tbid  interest  on  the 
loan  is*money  actually  expended  in  the  equipment  and  develop* 
ment  of  the  mine.  The  loan  was  necessary  to^  carry  out  the  work; 
and  the  interest  expended  in  order  to  secure  the  loan.  That 
money  is  expended  to  bring  the  mine  to  a  producing  stage. 

With  reference  to  the  question  e^  to  the  sale  of  the  water 
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pomped  out  of  the  mine,  it  is  qaite  clear  that  the  profits  pro- 
duced by  the  water  are  not  taxable.  The  tax  is  not  an  income 
tax,  but  is  merely  a  tax  on  the  net  produce,  i,e.  the  value  of  the 
gold  produced.  The  cost  of  pumping  is  the  cost  actually  ex- 
pended in  the  winning  and  production  of  the  gold.  The  pumping 
lA  an  essential  element. 

Barber  (with  him  de  Wet),  for  the  defendant :  The  Proclama- 
tion takes  no  notice  of  the  manner  in  which  the  money  is  raised, 
whether  by  way  of  debenture  capital  or  share  capital.  Interest 
paid  to  the  debenture  holders  cannot  be  deducted  from  the  capital ; 
see  Alexandria  Water  Co.  v.  Mtcsgrave  (1 1  Q.B.D.  174) ;  Oresiuim 
Lift  Insurance  Society  v.  Styles  {[1892]  A.C.  309,  p.  325);  An^ 
Ctmtinental  Ouanx>  Works  v.  Bell  (70  LT.R.  670).  Interest  paid 
to  debenture  holders  cannot  be  said  to  be  money  "  actually  ex- 
pended in  mine  equipment,  shaft  sinking  and  development." 
There  is  a  proviso  in  the  section  that  the  expenditure  must  not 
be  of  a  recurrent  nature,  which  clearly  excludes  all  amounts  in 
the  nature  of  interest  which  are  paid  annually. 

On  the  second  point — ^the  cost  of  clearing  the  mine  and  making 
it  capable  of  being  worked  is  the  difference  between  the  cost  of 
pumping  the  water  out  of  the  mine  and  the  amount  for  which 
the  water  is  subsequently  sold. 

[Mason,  J.:-  The  Proclamation  does  not  say  the  "cost  of 
working,"  but  "  the  ambtknt  actually  expended."] 

Balfour,  in  reply :  The  cases  quoted  by  the  defendant  are  not 
applicable;  they  were  all  decided  under  the  Income  Tax  Act 
(5  &  6  Vict  c  35),  which  contains  a  special  section  (rule  4,  sec. 
100)  dealing  with  interest  charges. 

Mason,  J. :  This  is  a  special  case  which  has  been  stated  for 
the  decision  of  the  Court  upon  the  construction  of  Proclamation 
34  of  1902.  Two  points  are  raised,  the  first  of  which  is  under 
see.  4  The  plaintiff  company  issued  certain  debentures  to  pro- 
cara  capital.  Interest  was  paid  on  those  debentures  prior  to  the 
period  when  the  company  began  to  be  productive.  It  is  claimed 
on  behalf  of  the  company  that  that  interest  forms  portion  of  the 
capital  for  which  they*  are  entitled  to  take  benefit  under  sec  4 
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of  the  ProclamatioiL    Now  thin  Prodamfttioii  18  one  of  a  very 
special  character    It  provides  in  see.  2  that  a  10  per  eeni  tax 
shall  be  levied  on  the  annual  net  prodaoe  obtained  from  the 
working  of  gold-bearing  properties  in  the  colony,  and  that  soeh 
net  produce  shall  be  taken  to  be  the  value  of  the  gold  produeed 
after  deduction  therefrom  of  the  cost  of  production ;  and  if  it 
stood  there  we  should  have  very  little  difficulty  in  deciding  the 
case  on  the  ordinitry  business  principles  applicable  to  commercial 
concerns.     But  the  matter  does  not  end  there,  because  the  law 
provides  special  definitions  of  "  cost  of  production  **  and  "  capital" 
and  those  are  not  inclusive,  but  exclusive  definitions.    It  provides 
with  reference  to  "  capital "  that,  for  the  purposes  of  this  Procla- 
mation, it  shall  mean,  "All  amounts  actually  expended  in  mine 
equipment,  shaft  sinking  and  development,  whether  ineurred 
before  or  after  the  commencement  of  production,  not  being  of  a 
recurrent  character  or  such  as  are  ordinarily  defrayed  out  of  the 
revenue,"  and  secondly,  ''All  amounts  expended  for  ordinaiy 
purposes  of  administration  prior  to  the  commencement  of  pro- 
duction."   We  can  only  follow  this  first  sub-eeetion  of  sec.  4  in 
the  present  case.    It  is  clear  that  the  second  one  does  not  apply. 
Now  I  do  not  think  there  is  any  doubt  that  interest  on 
debentures  of  this  character,  where  there  is  no  income  to  meet 
it,  in  in  ordinary  commercial  usage  capital  expenditure,  that 
being  the  expenditure  which  is  necessary  for  bringing  the  mine 
to  a  productive  stage.    But  the  section  gives  us  a  special  defini- 
tion, and  it  is  this:  "All  amounts  actually  expended  in  mine 
equipment,  shaft  sinking  and  development  .  •  ."    Now  unleM 
that  special  definition  is  doubtful,  I  do  not  think  that  we  are 
entitled  to  go  outside  the  words  of  the  definition.    To  my  mind 
there  is  no  doubt  as  to  what  the  meaning  ia    The  words  are, 
"All  amounts  actually  expended  in  mine  equipment,  shaft  sinking 
and  development.  .  .  ."Now  I  think  the  section  means  what  it 
says,  and  that  the  sums  which  must  be  treated  as  capital  for 
the  purposes  of  this  Proclamation  are  those  which  are  actually 
expended  for  those  purposes.    I  do  not  think  that  interest  paid 
on  debentures  can  be  considered  as  money  actually  expended  in 
the  mine  equipment    In  the  same  way  I  do  not  think  oommis- 
Hion  paid  for  raising  debentures  can  be  considered  as  money 
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motaally  expended  in  mine  equipment  Certainly  it  is  part  of 
the  eosb  of  commencing  the  mine,  but  not  money  actually  ex- 
pended in  mine  equipment  The  illustration  which  I  gave  during 
the  argument  I  think  shows  my  meaning.  If  you  erect  a  house 
which  costs  you  £900  you  get  it  for  that  £900,  which  is  the  amount 
actually,  expended  in  building  the  house.  It  may  be  that  you 
have  got  to  pay  a  higher  sum  of  money — depending  entirely 
upon  your  credit — ^in  order  to  raise  that  amount,  and  it  will 
eost  you  a  very  much  larger  amount  than  £900,  but  it  does  not 
appear  to  me  that  you  can  say  that  more  than  that  sum  of  £900 
has  been  actually  expended  on  the  building  of  the  house,  and  I 
think  that  argument  applies  in  the  present  case.  That  this 
TCstricted  meaning  is  given  to  *' capital"  is  also  apparent  from 
the  fact  that  no  provisicm  is  made  for  including  in  ''  capital "  the 
ictual  cost  of  the  property  as  distinct  from  its  equipment  and 
development  and  therefore  we  are  bound  to  give  the  clear 
meaning  to  those  words.  I  think  the  actual  meaning  of  those 
w(ffds  is  that  only  the  amounts  actually  expended  for  those 
purposes  can  be  considered  as  coming  under  the  definition. 

With  reference  to  the  second  point,  the  company,  for  the 
purposes  of  its  mining  operations,  has  to  pump  out  large 
quantities  of  water.  After  this  water  has  been  pumped  out  it 
is  sold.  It  is  claimed  on  behalf  of  the  QovemmeDt  that  the 
price  for  which  that  water  is  sold  must  be  deducted  from  the 
cost  of  pumping  for  the  purpose  of  arriving  at  the  ''cost  of 
production"  in  terms  of  sec.  3.  I  think  what  has  been  said 
with  reference  to  sec.  4  applies  equally  to  sec  8.  The  ordinary 
commercial  iiieaning  of  "  cost  of  production  "  is  excluded  by  the 
special  definition,  and  that  definition  is  that  *'all  amounts  not 
being  capital  outlay  actually  expended  during  the  year  on 
winning  and  treating  the  ore  .  .  ."  are  to  be  considered  as 
working  expenditure,  together  with  a  provision  for  general 
charges  which  does  not  matter  in  the  present  case.  Now,  if  the 
water  were  not  sold  at  all,  the  amounts  would  still  have  been 
actually  expended  on  winning  and  treating  the  ore,  and  it  seems 
to  me  that  the  fact  that,  subsequent  to  having  made  the  expen- 
diture, the  company  gets  some  return  outside  the  ordinary  mining 
profits,  does  not  affect  the  question  as  to  whether  the  amount 
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has  already  been  actually  expended,  and  if  it  has  already  been 
actually  expended  I  think  it  comes  within  this  definition.  It  is 
a  matter  of  considerable  importance  which  we  have  to  decide 
to-day,  because  otherwise  the  result  would  be  that  all  bye- 
products  (such  as  silver  and  various  other  things  one  can  think 
of)  in  the  working  of  a  mine  would  have  to  be  treated  as 
deductions  from  the  cost  of  working.  Take,  for  instance,  the 
case  of  lead  being  a  bye-product :  the  result  would  be  that  lead 
would  be  taxed  in  substance  in  connection  with  the  gold  tax, 
and  might  also  have  to  pay  a  tax  in  connection  with  the  base 
metals  tax.  I  think,  therefore,  that  the  Act  is  perfectly  clear, 
and  we  must  construe  it  in  accordance  with  the  words  used, 
which,  to  my  mind,  do  not  admit  of  that  result.  The  words 
"  actually  expended  "  mean  what  they  say  in  both  sections,  and 
the  result  of  that  is  that  on  the  first  prayer  of  the  declaration 
the  Government  is  entitled  to  judgment,  and  on  the  second 
prayer  the  company  is  entitled  to  judgment. 

Bkistowe,  J. :  I  am  of  the  same  opinion.  The  word  *'  capital  " 
in  sec.  4  of  this  Proclamation  has  a  very  restrict-ed  definition, 
which  I  think  excludes  us  from  taking  into  account  what  in 
ordinary  principles  of  general  law — common  or  otherwise — 
should  be  considered  capital  and.  what  income.  I  think  there  is 
a  very  great  deal  to  be  said  for  the  principle  which  Mr.  Balfawr 
has  pressed  upon  us,  that  interest  on  money  borrowed  for  any 
necessary  purpose  at  the  time  when  the  company  is  not  giving 
any  revenue,  whether  interest  before  it  has  reached  its  productive 
stage  6r  after  it  has  reached  its  productive  stage  and  has  again 
become  unproductive,  or  any  money  which  has  to  be  paid  for  thn 
borrowing  of  that  money,  is  all  money  which  might  be  properly 
treated  a.*^  capital  But  although  I  might  agree  with  the  f(»t» 
of  that  argument,  I  must  say  that  I  think  that  it  is  not  applicable 
to  the  words  of  this  section,  giving  those  words  a  fair  construction. 
The  point  which  we  really  have  to  decide  is  whether  sums  of  this 
kind,  such  as  interest,  are  actually  expended  in  mining  purposes. 
Now,  although  it  might  be  said  that  it  is  a  narrow  meanii^  to 
limit  the  words  "actual  expenditure"  to  moneys  actually  paid 
away  in  cash  for  the  work  done  in  sinking  shafts,  equipping  the 
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mine,  and  so  forth,  still  after  all  we  must  give  to  those  words  the 
meaning  intended  by  the  legislature,  and  I  think  it  would  be 
straining  the  words  to  say  that  interest  on  money  is  actually 
expended  in  mine  equipment;  and,  furthermore,  I  think  that 
payments  of  this  interest  are  recurrent.  I  think  the  words  are 
too  strong  to.  enable  us  to  give  effect  to  the  plaintiii''s  contention 
on  the  first  question.  In  regard  to  the  second  point,  I  agree  with 
the  judgment  of  my  learned  brother  Masson. 

CuRLEWis,  J. :  It  I  had  to  decide  the  issues  in  this  case  on 
the  ordinary  business  meanings  of  the  words  "capital"  and 
"  cost  of  production,"  I  think  I  should  be  compelled  to  decide  in 
favour  of  the  plaintiff  company  on  the  first  question  and  in 
favour  of  the  Government  on  the  second;  but  I  am  precluded 
from  deciding  this  case  on  the  ordinary,  common  meaning 
attached  to  those  words,  because  the  Proclamation  has  given  a 
special  meaning  to  the  word  "  capital "  and  a  special  meaning'  to 
the  words  "  "cost  of  production."  Giving  those  words  the  special 
meanings  attached  to  them  by  Proclamation  34,  I  come  to  just 
the  opposite  conclusion,  and  on  claim  (a)  I  am  compelled  to  decide 
in  favour  of  the  Government,  and  on  claim  (6)  in  favour  of  the 
company.  I  do  not  think  it  is  necessary  for  me  to  add  anything 
to  what  has  been  said  by  my  learned  brothers  Mason  and 
Bristowe,  further  than  that  I  quite  agree  with  them  that  the 
meaning  given  to  "  capital "  precludes  us  from  coming  to  any 
other  conclusion  than  that  this  interest  paid  on  the  debenture 
issue  cannot  be  reckoned  as  capital  spent  in  the  equipment  of  the 
mine,  being  of  a  recurrent  nature  and  ordinarily  paid  out  of 
revenue.  I  have  nothing  to  add  with  regard  to  what  has  been 
said  on  the  second  prayer. 

Mason,  J. :  As  regards  costs,  I  may  say  that  at  first  I  rather 
shared  the  view  of  Mr.  Barber^  that  it  was  a  mere  fortuitous 
occurrence  that  the  company  was  the  plaintiff  in  this  action,  but 
the  Proclamation  shows  that  the  company  must  necessarily  be 
the  plaintiff,  because  if  it  wishes  to  have  any  redress  against  the 
Government  it  is  bound  to  go  either  to  arbitration  or  to  Court, 
as  the  law  provides,  that  tlie.  Government  can  require  it  to  pay 
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on  the  QoverDinent's  version  of  fche  law,  and  the  company  can 
then  only  obtain  a  refund.  That  being  the  caae,  it  was  boand  to 
come  to  court  in  order  to  stop  the  liability  which  the  law  pot 
upon  it  Whether  its  view  of  the  law  was  right  or  not  it  was 
bound  to  pay,  and  could  only  recover  afterwards^  In  substance 
it  has  recovered  in  getting  this  declaration  of  rights  on  one  of 
the  three  points.  Having  won  a  substantial  portion  of  their 
claim,  I  think  the  usual  rule  must  apply,  and  plaintiff  will  get 
its  costs. 

Brihtowe  and  Cuklewis,  J  J.,  concurred. 

Plaintiff's  Attorneys:  Macintosh  Jc  Kennerley ;  Defendant's 
Attorneys :  Findlay,  MacRobert  <fc  Niemeyer. 
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1905.    October  16,  Noveniber  3.    Solomon,  Wehsels 
and  Bristowe,  J.J. 

ArreHt, — Ad  /wuiafulani  jurufdictionem, — JHifcretion  of  CcurL — Biyki 

of  ificola, — Jurisdiction  founded  on  arrest  alone. 
Company, — Promoters, — Contract  for  company  not  yet  ificorporaied. — 

Validity  of 

An  ificvla  of  the  Transvaal  is  entitled  to  attach  ad  fuiuiwtkdam  juris- 
dictiofiem  tlie  property  of  a  peregrinus  locally  situated ;  where  an 
applicant  shows  a  primd  facie  cause  of  action  the  Court  has  no 
discretion  to  refuse  an  order  for  such  attachment.  The  arrest 
itself  under  such  circumstances  founds  jurisdiction,  and  no  further 
ratio  jurisdictionis  need  be  present. 

A  company  cannot  sue  or  be  sued  upon  a  contract  made  ou'  its  behalf 
before  it4  incorporation,  nor  can  it  after  incorporation  ratify  or 
adopt  such  a  contract. 
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Appeal  from  a  decision  of  Mason,  J.,  in  the  Witwatersrand 
High  Court 

The  facta  appear  fully  from  the  judgment. 

C.  0.  Ward  (with  him  J.  de  VUliers),  for  the  appellant: 
Before  an  order  for  arrest  can  be  granted  the  Court  must  have 
jurisdiction  by  reason  of  domicilium,  locus  rei  sitae  or  coii- 
tractus;  see  Eintuald  v.  Oerman  West  African  Co.  (6  S.C.  86); 
MacLeod  v.  Benjamin  (2  C.T.K  119).  The  Court  has  a  discre- 
tion ;  arrest  is  opposed  to  the  common  law,  and  should  only  be 
granted  where  necessary;  see  Peckius,  Handt-opleggen  ende 
Bezetten  (c  2,  sec  7);  Vromans,  de  Foro  Competenti  (l,  1,  25,  note 
47  ;  1,  3,  13);  Qroenewegen,  de  Legibus  Abrogatis,  in  cod.  3,  18. 
Apart  from  this  question,  the  company  was  not  in  existence  at 
the  date  of  the  option,  and  has  no  locus  standi  to  sue. 

Leonard^  K.C.  (with  him  Taylor),  for  the  respondents,  whose 
argument  appears  from  the  judgment,  quoted  the  following 
authorities:  Cloete  v.  Benjamin  (i  S.A.R.  181);  de  Villiers  v. 
Benjamin  (1  S.A.E.  224);  Midddvlei  Black  Reef  Synd.  v. 
Tucker  (4  Off.  Rep.  17) ;  Dunell  and  Stanbridge  v.  van  der  Plank 
(3  Menz.  112);  ActUt,  Blaine  &  Co.  v.  Commercial  Marine 
Insurance  Co.  (1  S.C.  402) ;  McBride  v.  T/iompson  and  Vause 
(3  S.A.R.  3) ;  Huber,  HedendaagscJie  Rechtsgeleerdheid  (4f,  31, 3) ; 
Bort,  TracUiet  van  Arresten,  deel  5 ;  Paterson's  Compendium  of 
English  and  Scotch  Law,  p.  367  ;  Peckius,  a  3. 

O.  G.  Ward,  replied. 
Cur.  adv.  vuU. 

Postea  (November  3) : — 

Solomon,  J. :  This  is  an  appeal  from  a  decision  of  the  Wit- 
watersrand  High  Court  in  an  application  to  set  aside  an  order 
which  had  been  made  by  that  court  attaching  certain  moneys 
standing  to  the  credit  of  the  applicant  in  the  Bank  of  Africa  for 
the  purpose  of  founding  jurisdiction.  The  order  of  attachment 
was  made  on  the  ex  parte  application  of  the  present  respondents, 
which  set  forth  that  the  appellant  Louis  Leconite  was  a  French- 
man, domiciled  in  Madagascar ;  that  the  W.  and  B.  Syndicate  of 
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Madagascar,  Ltd.,  was  a  company  with  limited  liability  duly 
registered  in  the  Transvaal;  that  in  June  last  the  syndicate 
through  its  agent,  one  Byerley,  purchased  and  acquired  from 
Lecomte  in  Madagascar  certain  eighteen  gold  mining  conces- 
sions in  Madagascar  for  the  sum  of  £15,000  cash  and  10,000  fully 
paid  one  pound  shares  in  a  company  which  was  to  be  promoted 
to  exploit  these  concessions ;  that  the  sale  was  entered  into  on  the 
representations  of  the  said  Lecomte  that  the  said  concessions 
were  highly  auriferous  ;  that  it  had  now  been  discovered  that 
these  representations  were  false  and  fraudulent,  and  that  the 
samples  of  ground  which  had  been  given  to  Byerley  to  test  had 
been  deliberately  salted;  that  the  syndicate,  therefore,  intended  to 
institute  proceedings  against  Lecomte  for  cancellation  of  the  sale 
on  the  ground  of  fraudulent  misrepresentation,  and  for  recovery 
of  the  sum  of  £15,000  which  had  been  paid  to  him.  Upon  these 
allegations  the  court  granted  an  order  on  the  16th  September, 
attaching  an  amount  not  exceeding  £15,000  ad  fundandam 
juriadictionem.  Thereafter,  on  the  25th  September,  an  appli- 
cation was  made  to  the  High  Court  by  Lecomte  to  set  aside  this 
order  of  attachment.  Upon  the  hearing  of  the  application  a 
number  of  affidavits  were  filed  on  both  sides,  and  after  argument 
the  learned  judge  in  the  court  below  refused  the  application ; 
and  it  is  from  that  decision  that  the  appeal  is  now  brought  to 
this  Court. 

Now  the  first  ground  upon  which  it  was  argued  that  the 
appeal  should  be  allowed  was  that  the  High  Court  had.  no  juris- 
diction in  the  action  which  it  was  proposed  to  bring,  inasmuch 
as  Lecomte  was  domiciled  in  Madagascar,  and  the  contract  be- 
tween him  and  Byerley,  the  alleged  agent  of  the  syndicate,  was 
made  there  and  was  to  be  performed  there.  It  was  therefore 
contended  that  t^e  forum  domicilii,  the  forvAn  rei  aitas,  and  the 
forum  loci  contractus  were  all  wanting,  and  that  upon  the 
principles  enunciated  in  the  case  of  Einvxjdd  v.  The  CttrmoLU 
West  African  Co,  (5  S.C.  86)  the  Court  cannot  found  jurisdiction 
in  the  case  by  the  attachment  of  property  belonging  to  the 
defendant  within  the  Transvaal.  The  answer  to  that  contention 
on  the  part  of  the  respondents  is  that  by  the  law  of  Holland  an 
incola  was  entitled  to  attach  property  found  in  the  territories 
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belonging  to  any  peregriniui  against  whoin  he  had'  a  personal 
claim,  and  that  by  such  attachment,  apart  altogether  from  .any 
other  fact,  jurisdiction  was  given  to  the  courts  of  Holland  to 
entertain  the  action. 

Now  there  can  be  no  doubt  that  not  only  is  there  abundant 
authority  to  be  found  in  the  text  writers  for  that  proposition 
(Peckius  on  Handt-opleggen  ende  Bezetten,  c.  2,  sees.  5,  6 ;  c.  3, 
sec.  5,  note;  Bort,  Tractaei  van  Arre8ten,e,  1,  sees.  1-21  ;  c  4; 
van  der  Linden,  Judicieele  Practijk,  1,  2,  18),  but,  further,  that 
this  rule  of  the  Roman-Dutch  law  has  been  approved  of  and 
been  adopted  by  the  late  High  Court  in  a  series  of  decisions 
\^hich  were  referred  to  in  the  course  of  the  argument.  The  ques- 
tion, therefore,  which  we  have  to  consider  is  whether  we  are 
prepared  to  overrule  these  decisions  of  the  late  High  Court. 
Now  we  have  on  previous  occasions  laid  down  the  doctrine  that, 
though  the  decisions  of  the  late  court  are  not  binding  upon  us, 
we  should  regard  them  with  the  highest  respect,  and  should  not 
dissent  from  any  decision  except  with  the  greatest  reluctance,  and 
unless  we  were  clearly  satisfied  that  the  judgment  was  not  in 
accordance  with  law.  Upon  what  ground,  then,  would  we  be 
JQstified  in  saying  that  the  cases  dealt  with  by  the  late  High 
Court  were  wrongly  decided  ?  No  Roman-Dutch  law  authority 
has  been  quoted  by  Mr.  Wc^rd  in  support  of  any  such  contention; 
but  he  relied  entirely  upon  two  cases,  which  were  decided  in  the 
Supreme  Court  of  the  Cape  Colony,  and  which  it  is  urged  are  in 
conflict  with  the  decisions  of  the  late  High  Court.  The  first  of 
these  cases  is  that  of  Einwald  v.  Tlie  German  Weal  African 
Co,  Now  the  first  observation  I  have  to  make  upon  that  case 
is  that  the  decision  itself  is  in  no  way  in  conflict  with,  but  is 
entirely  consistent  with,  the  decisions  of  the  late  High  Court. 
The  ((uestion  to  be  determined  in  that  case,  as  put  by  the  Chief 
Justice  in  his  judgment,  was  "whether  the  Supreme  Court 
ought,  at  the  instance  of  a  foreigner  not  resident  in  the  colony, 
to  attach  property  belonging  to  another  non-resident  foreigner 
for  the  purpose  of  founding  jurisdiction  in  an  action  intended  to 
be  instituted  here  for  the  purpose  of  recovering  damages  for  the 
breach  of  a  contract  entered  into  in  a  foreign  country."  To  that 
({uestiou  there  could  be  only  one  answer  upon  the  Roman-Dutch 
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law  authorities,  and  the  court  naturally  refuaed  to  make  an 
order  attaching  the  property. 

No  question  was  raised  in  that  case  as  to  the  right  of  an 
incola  in  similar  drertmstances  to  obtain  an  attachment;  the 
point  Was  not  argued,  and  no  decision  was  given  upon  it  It  is 
true  that  in  his  judgment  the  Chief  Jusncx,  in  diseussiug  tiie 
subject  of  the  jurisdiction  of  the  court,  laid  down  certain  broad 
principles  which  would  apply  equally  well  to  an  attachment  by 
an  inccla  as  by  a  peregrinua;  and  an  application  of  these  prin- 
ciples would  lead  to  the  conclusion  that  no  order  of  attachment 
should  be  granted  at  the  instance  of  an  tnoota  in  drcumstances 
similar  to  those  under  investigation  in  that  case.  Nevertheless 
it  is  impossible  to  overlook  the  fact  that  none  of  the  many 
authorities  in  which  this  principle  of  the  law  of  Holland  is 
clearly  laid  down  were  discussed  in  the  judgment,  and  that  thk 
very  principle  had  been  previously  recognised  and  followed  in  at 
least  one  decision  of  the  Supreme  Court  of  the  Cape  Colony. 
That  case  is  referred  to  by  the  Chief  Justice  in  the  following 
terms:  **  In  DutM  v.  vam  der  Plank {S  Mens.  112)  the  headnote 
states  that  arrest  of  a  ship  to  found  jurisdiction  was  granted  at 
the  instance  of  an  English  creditor  on  an'English  contract; 
but  from  the  case  itself  it  would  appear  that  the  plainti£b  on  the 
record  were  not  English  creditors,  but  were  persons  domiciled  in 
the  colony."  That  therefore  was  a  parallel  case  to  the  one  with 
which  we  are  now  dealing,  and  the  Chief  Justice  in  his  judg- 
ment, so  far  from  expressing  disapproval  of  that  dedsion  or 
formally  overruling  it,  appears  impliedly  to  have  approved  of  it. 
Nothing  can  show  more  clearly  that  in  dedding  BinwaUFs  case 
he  had  no  intention  of  travelling  beyond  the  facts  of  that  par- 
ticular case  or  of  giving  any  decidon  upon  the  question  ot  what 
the  rights  of  an  incola  would  have  been  in  similar  dreumstances. 
But  then  it  is  said  that  this  very  question  was  dedded  in  the 
Cape  Colony  in  the  later  case  of  Madeod  v.  Benjamin  (2  C.T.& 
ll9)i  That,  however,  was  an  application  to  disdiarge  a  writ  of 
arrest  which  had  been  taken  out  under  the  8th  Rule  of  Court 
in  an  action  at  the  suit  of  an  incola  of  the  Cape  Colony  against 
a  defendant  domidled  in  the  Transvaal  upon  promissory  notes 
made  and  payable  in  that  Republic    The  court  discharged  the 
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arrest;  and  tliereapon  ooonael  for  the  reepondent  asked  if  the 
coart  would  entertain  an  application  to  attach  the  person  of  the 
defendant  ad  fwndaniMih  juri9diclumein.  The  application  was 
then  heard  in  this  informal  way,  and  after  hearing  a  few  words 
of  argnment  from  coonsel  on  the  question  of  whether  the 
original  debt  had  not  been  contracted  in  the  Gape  Colony,  the 
Ghrf  JasncE  said  that  at  present  the  conrt  thought  that  no 
such  order  ought  to  be  made,  because  the  plainUff  was  suing 
upon  promissory  notes  made  and  payable  in  the  Transvaal,  and 
the  court  knew  nothing  of  the  previous  debt,  whether  it  was 
prescribed  or  not 

No  argument  was  directed  to  the  point  of  whether  an  incola 
had  not  the  right  to  attach  the  person  or  property  of  his  debtor 
in  such  circumstances,  none  of  the  authorities  upon  that  subject 
were  referred  to,  and  the  case  can  therefore  scarcely  be  taken  as 
a  decision  upon  that  question.  These  are  the  only  two  authori- 
tios  relied  upon  by  the  appellant :  in  MnwalcPs  case  the  point 
which  is  now  raised  did  not  arise  and  therefore  was  not  decided, 
and  in  Madeod  v.  Befi^amin,  although  on  the  facts  the  point  did 
arise,  it  was  not  argued  and  no  express  decision  was  given  upon 
it 

In  these  circumstances  I  do  not  think  that  we  should  be 
justified  upon  these  cases  in  overruling  a  series  of  decisions  of 
the  late  High  Court,  which  are  supported  by  a  great  weight  of 
authority,  morb  especially  as  the  principle  has  already  to  some 
extent  been  recognised  by  this  Supreme  Court  in  the  case  of 
SprvngU  v.  MereantiU  Asaociaiion  of  Swaziland  ([1904]  T.S. 
168).  It  is  true  that  in  that  case  this  point  did  not  directly 
arise,  for  there  also  the  application  was  by  a  peregrinus  U> 
attach  the  property  of  another  peregrinua.  But  in  giving  judg- 
ment Wesseus,  J.,  dealt  with  the  history  of  this  practice.  He 
pointed  out  that  in  Holland  "an  exception  had  been  grafted 
upon  the  rule  ci  the  Boman  law  aetor  aequitv/r  forum  rei, 
namely,  **  that  the  people  who  lived  in  Holland,  merchants  and 
others,  were  entitled,  if  they  could,  to  lay  their  hands  upon  the 
property  belonging  to  their  debtors  within  the  territory,  and  sue 
them  as  if  they  were  domiciled  within  the  jurisdiction."  He 
then  discusses  the  origin  of  the  practice,  and  adds :  **  This  rule  of 
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Holland  was  taken  over  by  the  Dutch  in  the  Cape  Colony  and 
formed  part  of  the  law  of  South  Africa,  and,  as  has  been  re- 
peatedly decided  in  the  Transvaal,  forms  part  of  the  Transvaal 
law." 

But  then  it  was  argued  by  Mr.  Ward  that,  granted  that 
the  Court  has  the  power  to  make  an  order  for  the  arrest  of 
property  aid  furidandam  juriadictionem  in  such  circumstanoeB 
as  the  present,  it  has  a  discretion  in  the  matter,  and  that  this  is 
a  case  in  which  the  Court  in  the  exercise  of  its  discretion  should 
have  refused  to  make  the  order.  Now  this  very  question  wa8 
expressly  decided  in  the  late  High  Court  in  the  case  of  McBride 
V.  Thompson  and  Vause  (3  S.A.R.  3),  and  in  a  considered 
judgmv;nt  the  court  reluctantly  came  to  the  conclusion  that  it 
had  no  discretion  to  refuse  to  make  an  order  of  this  nature,  but 
that  an  incola  of  the  Transvaal  was  entitled  as  of  absolute  right 
to  an  attachment  as  against  a  peregrinus  whose  person  or  pro- 
perty is  found  within  the  territory.  No  authority  has  been 
quoted  to  us,  nor  have  we  been  able  to  find  any  to  lead  us  to  the 
conclusion  that  the  law  was  opt  correctly  laid  down  in  that  case. 
On  the  contrary,  if  we  regard  the  older  practice  in  Holland, 
it  would  appear  to  follow  as  a  matter  of  course  that  the  Court 
has  no  such  discretion.  For  the  early  practice  in  Holland  was 
for  an  incola  not  to  apply  to  the  court  for  an  order  of  attach- 
ment, but  simply  to  give  directions  to  the  messenger  to  attach 
the  person  or  the  property  as  the  case  might  be ;  and  thereupon 
as  soon  as  the  attachment  was  made  the  jurisdiction  of  the  court 
was  founded  (van  Leeuwen's  Notarial  Practice,  bk  4,  ch.  5).  It 
was  not,  therefore,  the  case  of  th^  court  deciding  whether  or  not 
it  should  assume  jurisdiction,  but  the  jurisdiction  followed  upon 
the  act  of  the  incola  in  effecting  the  arrest ;  and  when  once  the 
jurisdiction  of  the  court  wa^  founded  it  is  difficult  see  how 
it  could  refuse  to  exercise  that  jurisdiction.     It        true  that  i 

changes  were  subsequently  introduced  into  the  practice,  by  which  i 

the  arrest  in  the  first  instance  could  not  be  made  except  with  the 
consent  of  two  8chq[)enen,  and  eventually  without  an  order  from 
the  court  itself  (HqUandachs  ConsuUaiien,  3  Am.  App.  31 ;  van 
der  Linden,  Judicieeh  Practijk,  1,  2, 18, 14);  but  these  changes 
cannot  be  taken  to  have  deprived  the  incola       the  absolute 
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right  which  he  had  under  the  cufltoms  of  Holland  to  arrest  the 
person  or  property  of  a  peregrinvs. 

On  the  whole,  therefore,  I  can  see  no  good  ground  for  dis- 
senting from  the  decisions  of  the  late  High  Court  upon  the  law 
and  practice  of  the  coqrts  of  Holland  upon  the  subject  of  arrest, 
a  practice  which,  though  described  by  Peckius  as  *' odious,'' 
obtained  in  many  other  European  countries,  and  which  still 
prevails  in  Scotland  at  the  present  day.  There  is  only  one 
other  remark  which  I  desire  to  make  on  this  part  of  the  case, 
and  that  is  as  to  whether  the  common  law  on  this  subject 
has  been  in  any  way  modified  by  the  provisions  of  sec  16  of 
Proclamation  14  of  1902.  That  section  reads  as  follows:  "The 
said  court  shall  have  cognisance  of  all  pleas  and  jurisdiction 
in  all  dvil  causes  and  proceedings  arising  or  which  shall  have 
arisen  within  the  said  colony  or  which  shall  have  arisen  in 
the  Transvaal  prior  to  the  annexation  thereof  to  his  Majesty's 
dominions,  with  jurisdiction  over  his  Majesty's  subjects^  and  all 
other  persons  whomsoever  residing  or  being  within  the  said 
coliMiy." 

It  was  not  suggested  in  the  course  of  the  argument  that  these 
provisions  should  be  construed  so  as  to  cut  down  the  jurisdiction 
which  had  been  previously  exercised  by  the  late  High  Court  In 
Einwalds.  case  the  Chief  Justice  of  the  Cape  Colony,  after 
ntferring  to  the  very  similar  provisions  of  the  Charter  of  Justice, 
said:  "It  has- never  been  understood  in  this  Court  that  this 
section  excludes  the  jurisdiction  acquired  over  persons  not 
domiciled  in  this  colony  by  means  of  an  attachment  of  their 
persons  or  property  to  found  jurisdiction."  These  remarks  apply 
to  this  Court  also,  and,  moreover,  I  think  it  may  quite  properly 
be  said  that,  if  the  arrest  of  the  person  or  property  of  a  pere- 
griTius  founds  the  jurisdiction  of  the  Court,  on  such  arrest  taking 
place  a  cause  of  action  arises  in  this  colony.  To  place  a  narrow 
eoDstruction  on  the  words  of  the  section,  and  to  hold  that  in  case 
of  contract  the  cause  arises  only  in  the  place  where  the  contract 
was  made,  would  have  the  effect  of  excluding  the  jurisdiction  in 
many  cases  where  it  has  never  been  doubte<l  th&t  the  Court  had 
jurisdiction,  e.g,  in  a  ca^  where  the  contnict,  though  made  out  of 
the -colony,  was  to  be  performed  within  the  colony,  or -in  a  cas^ 


704    LECOMTE  v.  W.  AND  B.  SYND.  OF  MADAOAHCAR. 

where  the  contract  was  for  transfer  of  immovable  property 
utnated  within  the  colony. 

Upon  this  part  of  the  ease,  therefore,  I  am  of  opinion  that 
if  the  respondents  have  shown  that  they  have  a  primd  faeie 
cause  of  action  against  the  appellant,  the  order  of  attachment 
which  was  granted  by  the  High  Court  ought  not  to  be  net 
aside. 

And  that  brings  me  to  consider  the  second  question  which 
was  raised  by  the  appellant's  counsel  during  the  argument  of 
this  appeal,  and  that  was  that  the  W.  and  B.  Syndicate,  Ltd, 
have  no  right  of  action  against  him,  but  that,  assuming  the  facts 
set  forth  in  the  affidavits  of  the  respondents  to  be  true,  Byerley 
is  the  only  person  who  can  bring  an  action  to  rescind  the  contract 
and  to  recover  the  money  which  has  been  paid. 

Now  I  quite  agree  with  the  argument  addressed  to  us  by  Mr. 
Leonard,  that  in  an  application  of  this  nature  the  Court  is  not 
entitled  to  enter  into  the  merits  of  the  case;  but  at  the  same 
time,  if  upon  the  facts  stated  by  the  respondents  themselves 
or  upon  facts  as  to  which  there  is  no  dispute  we  are  driven  to 
the  conclusion  that  no  action  would  lie  at  the  suit  of  the  re- 
spondents, we  are  in  my  opinion  not  only  justified,  but  bound  to 
express  that  opinion  at  once,  and  to  put  an  end  in  limiTie  to 
exceptional  proceedings  of  this  nature,  which  can  only  be  justified 
upon  the  ground  that  primd  fcune  the  respondents  have  a  good 
cause  of  action  against  the  applicant. 

Now  the  cose  for  the  syndicate  is  that  on  the  27th  June 
a  contract  was  entered  into  between  .Lecomte  and  Byerley,  who 
was  acting  as  their  agent,  for  the  purchase  of  eighteen  mineral 
concessions  in  Madagascar;  that  this  contract  was  induced  by 
fraudulent  representations  made  by  Lecomte  to  Byerley,  and  that 
as  his  principals  in  the  transaction  they  are  now  entitled  to  bring 
an  action  for  rescission  of  the  contract  and  for  repayment  of  the 
sum  of  £15,000  paid  by  Byerley  to  Lecomte  on  their  behalf. 

Now,  the  first  difficulty  that  confronts  one  on  the  very  thresh- 
old upon  this  statement  of  facts  is  that  the  W.  and  B.  Syndicate, 
Ltd.,  was  only  registered  on  the  29th  June,  two  days  after  the 
alleged  contract  was  made ;  that  consequently  the  syndicate  wan 
not  in  existence  on  the  27th  June,  and  that  Byerley  therefore 
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eooM  not  at  that  date  have  acted  as  agent  for  the  ayndioate.  It 
follewB,  therefore,  that  the  nyndicate  wan  no  party  to  the  con- 
tract of  the  27th  June,  and  that  the  £15,000  which  was  paid  to 
Leoomte  on  that  date  was  not  the  money  of  the  syndicate.  By 
what  right  then  does  the  syndicate  claim  to  rescind  a  contract  to 
which  it  was  no  party,  and  so  recover  money  which  it  had  not 
paid? 

It  is  said  that  although  the  S3nadicate  was  not  registered  till 
the  29th  June  it  had  been  formed  before  that  date,  that  it  oon- 
sbts  of  the  same  members  as  the  unregistered  syndicate  which 
was  in  existence  before  the  27th  June,  and  that  to  all  intents 
and  purposes  they  were  one  and  the  same  body.  That  argument, 
however,  is  clearly  based  upon  a  fallaqr.  The  registered  syn- 
dicate is  a  corporate  body  which  came  into  existence  on  the 
29th  June,  and  which  is  entirely  separate  and  distinct  from  the 
individuals  who  might  happen  to  have  been  its  members  on  that 
date.  Every  one  of  those  members  might  have  been  changed  the 
very  next  day,  but  the  S3nadicate  would  still  remain  the  same. 
On  the  other  hand,  the  unregistered  syndicate  was  a  partnership 
or  association  of  the  individual  members  constituting  the  syn- 
dicate, and  was  in  law  entirely  distinct  from  tiie  limited  com- 
pany which  came  into  existence  on  the  29th  June.  It  is  dear, 
therefore,  that  even  if  we  assume  that  the  facts  are  correctly 
stated  in  the  affidavits  of  the  respondents,  Byerley  could  not 
possibly  have  been  the  agent  of  the  W.  and  B.  Syndicate,  Ltd,  on 
the  27th  June. 

It  was  argued,  however,  by  Mr.  Leonard  for  the  respondents, 
that  we  must  imply  a  cession  from  the  association  to  the  W.  and 
B.  Syndicate,  Ltd.,  of  all  their  rights  under  the  contract  between 
Byerley  and  Lecomte,  and  that  such  a  cession  would  give  the 
qmdicate  the  right  to  bring  the  action  which  is  now  threatened. 
To  these  arguments  I  am  not  prepared  to  subscribe ;  but  it  is  un- 
necessary to  discuss  what  the  rights  of  the  parties  might  have 
beea  upon  the  various  assumptions  which  were  made  at  the 
hearing  of  this  appeal,  inasmuch  as  at  the  request  of  the  Court 
the  parties  have  by  consent  put  in  a  certified  copy  of  the  articles 
of  association  of  the  syndicate  with  vendora'  agreement  attached, 
and  these  documents  make  the  whole  position  quite  dear. 
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One  of  the  express  objects  of  the  company  is  declared  to  be 
^'  to  adopt  and  carry  into  eifect  with  or  without  modification  an 
agreement  dated  the  24th  June,  1905,  made  between  Colonel 
WooUs  Sampson,  B.  0.  Byerley  and  the  firm  of  Julias  Weil  &  Go. 
of  the  one  part,  and  Sir  Edwin  H.  Dunning  on  behalf  of  this 
company  of  the  other  part."  A  copy  of  this  agreement  is  at- 
tached to  the  articles.  It  is  a  lengthy  document,  and  I  need  not 
refer  to  it  in  detail.  It  begins  by  reciting  that  the  parties  of  the 
one  part,  called  the  vendors,  are  the  holders  from  one  J.  E.  Jones 
of  an  option  to  purchase  and  acquire  eighteen  gold  mining  con- 
cessions in  Madagascar  from  Lecomte.  which  option  was  granted 
by  the  said  Jones  to  the  said  Byerley  on  the  28th  April,  1905,  on 
certain  terms  and  conditions  thereafter  fully  set  o.ut  It  farther 
recites  tiiat  it  has  been  proposed  that  a  syndicate,  to  be  styled 
"The  W.  and  B.  Syndicate  of  Madagascar,  Ltd.,"  shall  forthwith 
be  formed  and  registered,  and  that  the  vendors  shall  sell,  and 
such  syndicate  when  registered  shall  purchase,  all  the  rights  of 
the  vendors  in  and  to  the  said  concessions  as  held  by  them  under 
the  aforesaid  option  through  the  said  Jones.  And  it  then  pro- 
ceeds: "It  is  hereby  agreed  as  follows:  (1)  The  vendors  shall 
sell  and  the  syndicate  when  registered  shall  purchase  and,  take 
over  all  the  rights  of  the  vendors  to  and  under  or  in  connection 
with  the  said  option,  and  shall  form  or  cause  to  be  formed  the 
said  proprietary  company  to  acquire  the  said  concessions,  &c" 
Now  this  was  an  agreement  which  purports  to  have  been  made 
between  the  vendors  and  a  trustee  for  the  projected  company, 
but  it  is  scarcely  necessary  to  refer  to  any  authorities  to  show 
that  the  syndicate,  which  was  not  in  existence  at  the  date  of  the 
agreement,  was  no  party  thereto.  For  it  is  a  well-established 
principle  of  law  that  no  one  cad  contract  on  behalf  of  a  company 
which  has  not  yet  been  formed*  nor  does  such  a  contract  become 
binding  upon  the  company  upon  its  formation,  nor  can  it  become 
binding  upon  the  company  by  subsequent  adoption  and  ratifica- 
tion. These  principles  have  been  laid  down  in  a  number  of 
English  cases,  such  as  Kelner  v.  Baxter  (LJR.  2  C.P.  174);  In  r$ 
Empress  Engineering^  Co,  (16  Ch.  D.  125);  In  re  Northumber- 
land Avenue  Hotel  Co,  (33  Ch.  D.  16),  and  they  have  lately  been 
fully  adopted  in  this  Court  in  the  case  of  African  Clwm  and 
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Latid  Co,  V.  Langerinann  (vide  supra,  p.  494).  And  it  makes  no 
difference  in  principle  that  the  articles  provide  for  the  adoption 
of  the  agreement,  or  that  the  directors,  as  in  this  case,  have  sub- 
sequently passed  a  resolution  to  adopt  the  agreement  and  carry 
it  into  effect.  No  doubt  the  company  could  after  |ts  registration 
have  entered  into  a  new  contract  with  the  vendors  upon  the  same 
terms  as  the  contract  of  the  24th  June,  and  that  apparently  is 
what  was  contemplated,  for,  as  I  have  pointed  out,  the  agreement 
provides  that  the  vendors  shall  sell,  and  the  syndicate  when  re- 
gistered stuiU  purchase  and  take  over,  all  the  rights  of  the 
vendors  in  the  said  option.  There  is  no  evidence,  however,  of 
such  a  contract  of  purchase  having  been  made  after  registration, 
nor  is  it  suggested  that  there  was  such  a  contract.  But  even  if 
there  had  been,  it  does  not  appear  that  it  would  carry  the  case 
much  further.  For  it  is  perfectly  dear  from  the  documents  in 
the  case  that  after  the  registration  of  the  syndicate  the  vendors 
had  no- longer  any  rights  in  the  said  option.  That  option  indeed 
had  been  exercised  by  Jones  on  the  2nd  June,  and  on  the  27th 
June,  with  the  consent  of  Jones,  the  mineral  concessions  were 
transferred  to  Byerley  by  Lecomte,  and  the  £15,000  was  paid  by 
Byerley  to  Lecomte.  On  the  following  day  the  concessions  were 
registered  in  Byerley's  name.  There  has  been  no  transfer  by 
Byerley  to  the  syndicate  of  the  rights  acquired  by  him  in  these 
concessions,  and  indeed  it  would  appear  from  the  articles  of 
association  that  thepe  never  had  been  any  intention  that  the 
syndicate  itself  should  acquire  these  properties.  The  objects  of 
the  syndicate  wegce  to  acquire  the  rights  of  the  vendors  in  the 
option,  and  to  form  a  proprietary  company  to  acquire  the  said 
concessiona  No  such  proprietary  company  has  yet  been  formed, 
and  the  concessions  are  still  vested  in  Byerley,  who  may  have 
acquired  them  as  agent  for  the  vendors,  but  certainly  not  as 
agent  for  the  syndicate. 

It  is  quite  unnecessary,  therefore,  to  consider  what  the  posi- 
tion would  have  been  if  after  the  registration  of  the  syndicate 
the  concessions  had  been  transferred  to  them  by  Byerley.  It  is 
auffifeient  to  say  that  the  syndicate  was  not  and  could  not  pos- 
sibly have  been  a  party  to  the  eontract  of  the  27th  June,  and 
that  th3  £15,000  paid  by  Byerley  to  Lecomte  was  not  ^nd  could 
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not  have  been  the  money  of  the  ayndieate,  and  that  mnee  its 
re^gistration  it  has  aoquirod  no  rights  either  in  the  <^tion  which 
had  been  obtained  by  Jones  or  in  the  minersl  coneeseions  which 
had  been  acquired  onder  that  qptioo.  In  these  oircamstauces  it 
iB  impossible  to  hold  that  the  ayndieate  could  have  any  right  of 
action  against  Lecomte  to  set  aside  the  contrsct  of  tiie  27th  June 
or  to  recover  the  Rum  £15,000.  These  considerati<ms  are  qnite 
sufficient  to  dispose  of  this  esse,  and  render  it  unnecessary  to 
discuss  the  other  questions  which  were  raised  in  argument  in 
this  appeal. 

I  would  only  add  that  the  point  upon  which  we  decide  this 
appeal  is  one  which  apparently  was  not  raised  before  the  learned 
judge  in  the  court  below,  who  had  not  before  him  the  articles  of 
association  of  the  syndicate  nor  the  vendors'  agreement  attsched 
thereto,  and  who,  therefore,  was  not  called  upon  to  consider  the 
question  upon  which  we  base  our  judgment 

The  appeal  must  be  allowed,  and  the  order  of  the  EBgb  Court 
attaching  the  money  of  the  iq[>pellant  must  be.  set  aside ;  the 
respondents  must  pay  the  costs  in  both  courts. 

Webseui,  J.,  concurred. 

Bristowe,  J. :  It  seems  to  me  that  whatever  other  conditions 
it  may  be  necessary  to  satisfy  in  order  that  an  action  for  rss- 
titutio  in  integrum  may  be  maintained,  it  is  at  all  events 
necessary  that  the  property,  the  sale  of  which  it  is  desired  to 
set  aside,  should  be  vested  in  the  plaintiff,  or  at  all  events  should 
be  under  his  absolute  control  In  the  present  case  the  syndicate 
have  certainly  not  got  the  property,  for  that  was  transferred  to 
Byerley  and  is  still  vested  in  him.  Ebve  they  then  the  absolute 
control  of  it  ?  It  is  said  that  they  have,  because  Byerley  pur- 
chased as  their  agent  But  that  he  did  not  do,  for  the  respondent 
syndicate  did  not  come  into  existence  until  after  the  transfer 
had  been  effected.  It  is  then  said  that  if  he  did  not  purchase 
as  agent  for  the  syndicate,  he  purchased  as  agent  for  some  other 
body  whose  rights  haVe  since  become  vested  in  the  syndicata 
It  is  suggested  that  the  other  body  for  whom  he  is  supposed  to 
have  so  purchased  was  the  yninoorporated  body,  constituted  fay 
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the  urticleB  of  aasociataon,  which  on  registration  became  trtfns- 
formed  into  the  sjrndicate.  Bat  this  aeema  to  me  to  be  an  im- 
pofisiUe  hypothesis^  for  the  articles  of  association  were  executed 
in  Johannesbnrg  on  the  same  day  as  the  transfer  to  Byerley 
was  signed  in  Madagascar,  and  not  only  is  there  no  trace  of  any 
sadden  meeting  of  the  members  or  directors  having  been  caUed 
on  that  day,  bat  'the  last  instructions  sent  to  Byerley  from 
Jdiannesburg  were  dispatched  four  days  before.  Personally  I 
feel  no  doubt  that  if  Byerley  was  agent  for  anybody  it  was  for 
the  promoters  (viz.,  himself,  WooUs  Sampson  and  Weil  k  Co.), 
and  not  for  the  body  created  by  the  articles  of  association. 

Assuming,  tlien,  that  he  was  the  agent  for  the  promoters,  has 
there  been  a  cession  of  any  rights  to  the  property  which  they 
may  possess  to  the  respondent  syndicate  ?  It  is  plain  that  there 
has  been  no  express  cession,  but  it  is  argued  that  one*  must  be 
implied.  Whether  a  cession  to  a  company  might  be  implied  of 
property  which  the  company  had  been  formed  to  acquire  and 
had  paid  for,  and  which  another  person  had  bound  himself  to 
cede,  I  do  not  know.  But  the  respondent  syndicate  was  not 
formed  to  acquire  this  property.  It  was  formed  to  carry  out 
the  preliminary  agreement  of  the  24th  June,  under  which  it  was 
merely  to  acquire  Byerley's  option  right  under  the  agreement  of 
the  28th  April  The  property  itself  was  to  be  acquired  not  by 
the  syndicate,  but  hy  a  larger  company  which  the  syndicate  was 
formed  to  promote.  Moreover,  it  has  not  paid  for  the  property. 
For,  first,  even  if  the  £16,000  has  come  out  of  the  money  of  the 
syndicate,  it  is  only  (so  far  as  they  are  concerned)  payment  for 
the  option  rights,  and,  secondly,  that  is  only  a  part  of  the 
purchase-money,  the  residue  being  payable  in  shares  of  the 
ultimate  company  not  yet  formed.  It  seems  to  me  that  in  these 
circumstances  it  is  out  of  the  question  to  presume  a  cession  to 
the  syndicate  of  any  rights  which  would  have  the  effect  of 
making  Byerley  hold  the  property  which  has  been  transferred 
to  him  as  agent  for  the  respondent  syndicate.  I  therefore  agree 
in  thinking  that  this  appeal  must  be  allowed. 

I  may  add,  although  it  is  unnecessary  for  our  decision,  that  I 
agree  with  the  other  members  of  the  Ck>urt  in  thinking  that  the 
authorities  are  too  strong  to  permit  us  to  overrule  the  decisions 
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of  Ihe  late  High  Court  on  the  subject  of  arrests  to  found  juris- 
diction. I  regret  this  conclusion,  because  I  do  not  think  that  it 
is  desirable  for  the  courts  of  any  State  to  go  too  far  in  assuming 
jurisdiction  in  cases  in  which  international  comity  will  not  oblige 
the  courts  of  other  nations  to  recognise  their  decisions  And  I 
must  say  that  I  think  that  the  views  expressed  by  Sir  Henry 
deVilliers  in  the  case  of  Einwald  v.  Oerman  West  African 
Co,,  although  they  may  not  be  in  accordance  with  strict  Roman- 
Dutch  precedents,  are  nevertheless  extremely  good  sense. 

Appellants  Attorneys:  Dumat  ifc  Davis;  Respondents*  At- 
torneys :   Webber  tfc  WentzeL 
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1905.     November  6.     Bristowe,  J. 

Crimiiud  procedure, — Railumy  travelling,  —  Ordinance  60  of  190*3, 
8ec,  23. 

No  crioiinal  penalty  is  attached  to  a  contravention  of  sec.  23  of  Ortli- 
nance  60  of  1903,  which  prohibits  any  person  from  entering  a 
railway  carriage  for  the  purpose  of  travelling  without  a  proper 
ticket  and  without  the  permission  of  a  railway  servant. 

Case  from  a  court  of  resident  magistrate  reviewed  by 
Bristowe,  J. 

Bristowe,  J. :  The  accused  has  been  sentenced  to  a  fine  of 
£2,  10s.  or  three  months'  imprisonment  for  travelling  on  the  rail- 
way without  a  ticket  in  contravention  (as  it  is  alleged)  of  sec.  23 
of  the  Riiilvvay  Regulation  Ordinance,  1903. 

This  section  provides  that  a  person  shall  not  without  the  per- 
mission of  a  railway  servant  enter  a  railway  carriage  for  the 
purpose  of  travelliug  unless  he  has  a  pass  or  ticket.     It  is  ex- 
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tremely  doubtful  inhether  this  section  was  intended  to  create  a 
Griminal  offence,  for  under  a  subsequent  section  (sec.  56)  the 
larger  offence  of  travelling  without  a  ticket  only  carries  a  civil 
liability.  A  criminal  liability  is  imposed  by  sec  55,  but  only 
in  cases  where  the  element  of  fraud  is  present.  But  whatever 
the  intention  may  have  been,  no  penalty  is  affixed  to  a  breach  of 
sec  23,  and  I  do  not  see,  therefore,  how  any  penalty  can  be 
inflicted  for  such  breach.  The  conviction  must  therefore  be 
quashed. 
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1906.    November  6.    Innes,  C.J.,  and  Mason  and  Curlewis,  J.J. 

Criminal  procedure. — New  trial, — Perjury  of  tvittiess. — Remittal  of 
record. — Ordinance  12  o/'1904,  sec.  5. 

Applicant,  who  had  been  convicted  in  a  magistrate's  court  of  theft, 
applied  for  a  new  trial  or  that  the  case  might  be  remitted  for  fur- 
ther evidence,  and  relied  upon  an  affidavit  by  an  accomplice  con- 
fessing that  he  had  committed  the  crime  and  had  given  false 
evidence  against  the  applicant  at  the  trial.  There  was  also  an 
appeal  on  the  merits.  Hddy  that  even  if  tlie  Court  had  power  to 
order  a  new  trial,  the  circumstances  of  the  case  did  not  entitle  the 
applicant  to  such  an  order. 

Ueld^  further,  that  sec.  5  of  Ordinance  12  of  1904  did  not  empower  the 
Court  to  remit  the  case  on  a  ground  outside  the  record. 

Application  for  a  new  trial  of  a  case  tried  by  the  Assistant 
Resident  Magistrate  of  Johannesburg,  or  for  an  order  remitting 
the  case  for  further  evidence.  The  applicant  also  appealed 
against  the  decision  in  the  court  below. 

The  facts  appear  from  the  judgments, 

KravAse,  for  the  applicant,  referred  to  Ordinance  12  of  1904, 
sec  5;  Kided  v.  iieu;([1903]  T.S.  137);  Thumpaon  v.  Rex  ([1903] 
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T.S.  806);  Jargenstn  v.  Rex  ([1908]  T.S.  580);  Archbold,  p.  264; 
Kenny's  OuUinea  of  Criminal  Law,  p.  490. 

Barber,  for  the  Crown :  The  Ordinance  does  not  empower  the 
Court  to  remit  in  a  case  of  this  nature.  A  new  trial  should  not 
be  granted  where  the  evidence  is  that  of  a  man  who  admits  that 
he  is  a  perjurer. 

The  Court  intimated  that  it  would  hear  the  appeal  before 
deciding  the  application,  and  counsel  were  then  heard  on  the 
merits. 

Innbs,  C J. :  Two  men»  Solomon  and  Berkman,  were  charged 
with  the  theft  of  a  bicycle.  Solomon  was  convicted  of  the  theft, 
and  Berkman  was  convicted  of  having  received  the  bicycle  know- 
ing it  to  liave  been  stolen.  Both  accused  gave  evidence  before 
the  magistrate,  and  it  is  clear  that  the  evidence  of  Berkman 
tended  to  incriminate  Solomon.  Solomon  now  appeals ;  Berkman 
does  not 

But  before  urging  his  appeal  Solomon  petitions  the  Court  for 
a  new  trial,  or  in  the  alternative  for  the  remission  of  the  ease 
to  the  magistrate  to  take  the  evidence  again.  The  reasons  for 
the  application  are  contained  in  a  rather  remarkable  affidavit 
made  by  Berkman,  to  the  effect  that  he  stole  the  bicycle,  that 
Solomon  had  nothing  to  do  .with  it,  and  that  what  he  said  in  the 
court  below  was  not  true.  On  those  grounds  Solomon  asks  that 
the  Court "  may  be  pleased  to  grant  your  petitioner  a  retrial  of 
the  case,  or  to  order  that  the  same  be  reopened  for  the  purpose 
of  adducing  the  said  fresh  facts  in  evidence,  or  to  remit  the 
said  case  to  the  resident  magistrate's  court  with  such  instruc- 
tions as  your  lordships  may  in  the  circumstances  hereof  think 
fit  ..." 

The  prayer  is  in  the  alternative  tor  a  new  trial  or  for  the 
remission  of  the  case  to  the  magistrate.  Now  so  far  as  the 
application  to  remit  the  case  is  concerned,  it  is  clear  that  under 
the  common  law  we  have  not  that  right.  If  there  is  any  power 
in  this  Court,  when  a  magistrate  has  finally  decided  a  matter 
over  which  he  has  jurisdiction,  to  order  him  to  take  further 
evidence,  it  can  only  arise  because  of  statutory  authority  con- 
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ferred  on  us  as  a  ooort  of  appeal.  The  provisioiui  of  see.  6  of 
Ordinaiice  12  of  1904,  eo  far  as  they  relate  to  appeals,  have  been 
quoted  and  reli^  upon  by  Dr.  Krauae.  That  section  empowers 
the  Court,  when  any  criminal  appeal  comes  before  it,  to  remit 
the  case  with  such  instructions  relative  to  any  further  proceed- 
ings to  be  had  or  taken  as  it  may  think  fit  That  power  is  con- 
ferred upon  the  Court  to  be  exercised  in  respect  of  appeal 
proceedings;  but  we  are  asked  to  exercise  it  o^  grounds  quite 
outride  of,  and  unconnected  with,  the  merits  of  the  appeal  We 
have  laid  down  over  and  ovel-  again  that  when  a  matter  comes 
before  us  on  appeal  the  parties  must  stand  upon  the  record.  If 
they  are  not  satisfied  with  the  record,  and  allege  that  irregulari- 
ties have  been  committed  or  that  evidence  taken  has  not  been 
recorded,  they  may  move  the  Court  to  have  the  record  amended; 
but  when  it  comes  to  arguing  the  case  on  appeal,  that  must  be 
done  within  the  four  comers  of  the  record.  And  we  would  only 
be  justified  in  exercising  that  power  when  an  appeal  came  before 
us  upon  grounds  appearing  within  the  four  comers  of  the  record. 
This  is  not  such  a  case.  We  are  asked  to  remit  the  case  to  the 
magistrate  to  be  reopened  on  grounds  entirely  outside  the  record — 
on  the  allegation  that  perjury  was  committed  by  one  of  the  wit- 
nesses in  the  case.  Nor  is  this  a  review  matter ;  if  it  were,  none 
of  the  grounds  for  review  could  be  present.  We  have  therefore 
no  power  to  accede  to  the  application  for  remission. 

But  we  are  asked  alternatively  to  make  an  order  for  a  new 
trial.  That  would  involve  quashing  the  proceedings  in  the  court 
below.  Now  under  the  common  law,  if  a  judgment  is  obtained 
by  corrupting  the  tribunal  it  is  null  and  void ;  if  it  is  obtained 
by  fraud  it  may  be  possible  to  set  it  aside  by  way  of  proceedings 
for  restitutio  in  integrum.  The  authorities  are  clear  that  if  one 
of  the  parties  to  a  judgment,  civil  or  criminal,  has  obtained  it  by 
means  of  fraud,  the  Court  may  be  asked  for  restitutio.  I  pass 
over  the  question  whether  such  an  application  may  be  made  on 
motion,  and  the  further  question  whether  it  would  be  granted  on 
the  mere  allegation  that  perjury  has  been  committed  at  the  trial 
I  am  not  aware  of  any  authority  for  making  such  an  order  on 
Buch  a  ground.  But  assuming  that  it  could  be  done,  it  is  clear 
that  the  Coui-t  would  have  to  be  satisfied,  first,  that  the  evidence 
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was  falfie,  and,  second,  that  it  was  apcm  such  false  evidence  that 
the  judgment  had  been  obtained.  I  am  not  satisfied  on  either  of 
these  points.  I  am  not  satisfied  that  what  Berkman  says  as  to 
his  evidence  in  the  court  below  is  correct,  and  that  his  evidence 
was  false ;  and  after  reading  the  magistrate's  reasons  I  am  not 
at  all  satisfied  that  he  came  to  his  decision  on  Berkman's  testi- 
mony. Therefore  I  do  not  see  how  we  could  possibly  grant 
restitutio  in  integrum  and  allow  a  new  trial.  From  a  reference 
to  English  authorities  it  appears  that  on  certain  ^grounds  a  new 
trial  may  be  ordered  in  a  case  of  misdemeanour,  but  not  in  a  case 
of  felony.  That  is  a  technical  point ;  but  I  do  not  know  of  any 
rule  which  would  justify  us  in  overruling  our  own  practice;  and 
that  being  so,  the  application  must  be  refused. 

[His  lordship  then  dealt  with  the  merits  of  the  appeal,  and 
came  to  the  conclusion  that  it  must  be  dismissed  and  the  con- 
viction confirmed.] 

Mason,  J. :  I  concur.  There  is  sufficient  evidence  on  the 
record  to  support  the  magistrate  in  his  conclusion.  With  refer- 
ence to  the  petition  for  a  new  trial  ot  to  remit  to  the  magistrate 
on  the  ground  that  one  of  the  prisoners  admits  that  the  evidence 
which  he  gave  in  the  lower  oouit  was  perjured  evidence,  and  he 
is  now  prepared  to  swear  that  the  appellant  is  innocent,  that  of 
course  raises  a  different  question.  It  appears  to  me  that  a  case 
of  that  kind  certainly  cannot  be  said  to  be  a  ground  of  appeal, 
and  it  does  not  seem  to  me  to  come  within  the  limits  of  the 
ordinary  proceedings  in  respect  of  which  there  is  an  appeal.  It 
is  not  raised  by  the  record,  and  is  not  in  connection  with  any 
error  of  any  kind  in  the  record.  If  we  are  to  order  a  new  trial 
because  one  witness  wishes  to  change  his  evidence,  I  do  not  know 
where  the  formality  of  legal  proceedings  will  be.  With  reference 
to  the  power  of  review  given  by  Proclamation  14  of  1902,  it 
certainly  does  not  cover  such  a  case  as  this;  and  assuming,  as 
I  am  not  prepared  without  great  consideration  to  assume,  that 
there  is  power  to  set  aside  a  judgment  in  a  trial,  this  case  is  not 
covered  by  that  principle,  because  the  authorities  show  that, 
if  that  h  to  be  done  on  any  ground,  it  must  be  clearly  proved 
that  the  ground  exists. 
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Now  in  this  case,  so  far  as  I  am  concerned,  the  aiRdavit  which 
Berkman  now  makes  to  the  effect  that  his  previous  evidence  was 
perjured  does  not  weigh  with  me  a  bit.  I  do  not  think  there  is 
anything  in  the  record  to  lead  us  to  suppose  that  this  man  is 
conscience  stricken,  and  now  desires  to  repair  an  injury  which  he 
has  done  to  a  fellow-man  and  take  his  punishment  for  perjury. 
I  have  no  doubt  that  the  whole  of  his  statement  is  a  concoction 
— that  as  the  one  man  has  to  suffer  he  thinks  he  will  try  and 
make  his  own  penalty  serve  for  him  and  his  confederate.  Even 
if  we  had  the  power  to  remit  the  case  or  set  aside  the  judgment 
and  order  a  new  trial,  i  do  not  think  these  circumstances  would 
justify  us  in  doing  so.  The  circumstances  ought,  I  think,  to 
be  such,  if  we  had  such  power,  as  to  arouse  the  very  gravest 
doubts  in  the  mind  of  the  Court  as  to  the  correctness  of  the 
judgment  The  circumstances  in  this  case  do  not  arouse  in 
my  mind  any  doubt  at  all.  I  do  not  attach  any  importance 
whatever  to  this  affidavit  of  Berkman.  If  we  had  the  power 
I  should  not  accede  to  the  application  on  such  flimsy  ground 
as  is  advanced  by  this  affidavit.  I  have  also  come  to  the 
conclusion  that  the  appeal  must  be  dismissed,  and  we  must 
refuse  the  petition. 

Bristowe,  J. :  So  far  as  the  appeal  is  concerned,  leaving  out 
of  consideration  for  the  moment  the  preliminary  application,  I 
am  quite  satisfied  on  the  record  of  the  case  as  tried  before 
the  magistrate  that  there  is  no  ground  whatever  for  allowing  the 
appeal.  It  seems  to  me  the  evidence  before  the  magistrate  was 
quite  sufficient  to  justify  him  in  coming  to  the  conclusion  to 
which  )ie  did  come — that  Solomon  was  the  man  who  stole 
the  bicycle,  and  that  Berkman  afterwards  received  it  from 
Solomon. 

The  preliminary  question  is  one  which  is,  perhaps,  not  quite 
so  clear.  There  are  apparently  two,  or  possibly  three,  grounds 
on  which  an  application  of  this  kind  can  be  made  to  the  Court. 
One  is  the  fact  of  the  remedy  under  sec.  5  of  Ordinance  12 
of  1904,  and  another  may  possibly  be  the  power  to  direct  a  new 
trial  under  the  common  law.  Now  as  regards  tlie  remedy  under 
sec.  5,  that  is  a  statutory  proceeding  and  it  is  a  proceeding  on  an 
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appeal,  and  I  am  disposed  to  agree— in  fact^  I  think  it  has  been 
laid  down  by  this  Conrt  before— thiit  each  prooeedinge  befo^  the 
Court  are  confined  within  the  foar«comerB  of  the  record.  The 
only  way  in  which  you  can  go  oataide  the  record  is  on  an  ap]^- 
cation  under  the  common  law  to  order  a  new  trial  Aa  to  whrther ' 
such  an  application  for  a  new  trial  under  the  common  law  might 
be  granted  if  perjury  on  the  part  of  an  important  witneas  is  made 
out,  I  should  like  to  reserve  my  opinion,  because  it  is  a  serious 
matter  for  a  man  to  be  convicted  on  perjured  evidence;  but 
whether  that  is  so  or  not,  I  agree  with  the  Chibf  J0snci  and 
my  learned  brother  3f  ason  in  thinking  that  the  evidence  before 
the  Cburt  in  this  case  is  not  suflident  to  justify  us  in  assuming 
that  there  is  a  primd  fa4>ie  esse  of  perjury  on  the  part  of 
Berkman.  In  the  first  place,  Berkman  himself  gave  evidence  in 
the  court  below.  He  has  been  convicted,  and  is  now  undergoing 
imprisonment  He  has  also  been  convicted  on  a  previous  occasion. 
Those  are  not  reasons  which  make  one  diqK)6ed  to  attach  over- 
much weight  to  his  evidence.  It  is  quite  possible,  as  my  brother 
Mason  suggests,  that  the  reason  of  his  making  his  aflBdavit  is  not 
that  he  desires  to  do  tardy  justice  to  a  person  to  whom  he 
has  done  great  wrong,  but  that  he  has  been  convicted  already, 
and  thinks  that  he  might  just  as  well  sufler  for  the  other  also. 
Apart  from  that,  it  seems  to  me  that  the  evidence  on  the  record 
in  the  case  before  the  magistrate  rathiBr  goes  to  show  that 
Berkman's  present  affidavit  is  not  true.  I  was  rather  impressed 
by  some  remarks  of  Mr.  JBarber  on  the  facts  of  the  esse;  that  is 
to  say,  that  when  Solomon  took  this  bicycle  to  the  Abrahams 
to  be  repaired  on  the  14th  or  16th  September  it  had  not  been 
"repainted,  and  therefore  Freddie's  evidence,  if  it  is  to  be  believed, 
must  refer  to  a  later  date  than  when  the  biqyde  went  to  the 
Abrahams'  shop.  Now  it  seems  to  me  that  if  Berkman  did  steal 
the  bicycle,  the  first  thing  he  would  do  would  be  to  file  off  the 
numbers  upon  it  and  do  anything  else  he  could  to  render  it 
unrecognisable  by  its  owner,  and  the  fact  that  the  numbers  were 
taken  off,  if  Freddie's  evidence  is  correct,  only  after  the  bicyde 
had  been  repaired  by  Abrahams,  goes  to  show  that  that  time  to 
which  Freddie  refers  was  the  first  time  the  bicycle  got  into 
Berkuiau'8  possession;  and  if  tiiat  is  so,  that  certainly  agrees 
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with  the  iMgisfenite's  opinion  thai  Sotomon  stole  the  bicycle. 
That  forms  another  dimndinetion  to  attaeh  too  mneh  importance 
to  Berkman's  affidavit    I  conear  that  the  appeal  shonld  be 


AppeUant's  Attorney :  L.  Levy. 


WATERVAL  ESTATE  AND  GOLD  MINING 
CO.,  LTD.,  V.  NEW  BULLION  GOLD  MIN- 
ING  CO.,  LTD. 

1906.    SepUwh&r  20,  Nwemher  la  .Imnm,  CJ.,  and  Wbmslb 
and  CiniLBWi%  J  J. 

OM  Lmm. — MfmpaiflkL — BrnMrnM^^P^g^ims  ^  fnysyMdU. — Iwncotvd 
put dfaiiiri.  —  jg^artsMnl. — Ewioppd. — ^000^  qf  anrnm^t  tikare  of 


Prior  to  the  prookmation  o(  a  certain  farm  under  the  Gold  Law  a 
mynpaoht  had  been  reserved,  sarveyed  and  beaconed  oA^  bat 
claiins  were  pegged  on  the  reserved  groand  by  persons  ignorant 
o(  the  ezistenoe  of  the  mynpacht  The  owner  dt  the  mynpaoht 
protested  to  the  Mimster  o(  Mines  against  th&B  peggings  and  against 
the  issue  o(  licenses  in  reqpeot  of  such  claims.  A  number  o(  the 
claims  were  sabsequently  allowed  to  lapses  and  some  were  bought 
at  pnblic  auction  under  the  provisions  d  the  Gold  Law,  by  one 
Thoibum,  who  sold  them  to  the  defendant  company;  the  remainder 
were  thrown  open  as  lapsed  daims,  and  a  number  d  them  were 
repegged.  The  Minister  of  Mines  theresfter  informed  the  hdders 
of  claims  situated  on  the  mynpaoht  of  the  true  fsots,  and  all  the 
daimholders  save  the  defendant  company  vacated  the  ground. 
The  owner  of  the  mynpacht  continued  to  receive  the  owner's 
share  of  the  license-moneys  paid  in  respect  of  the  company's  claims. 
In  an  action  by  the  owner  of  the  mynpacht  against  the  company 
lor  ejectment^  HM^  that  the  ejpstence  of  the  beacons  was  con- 
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stractive  notice  that  a  mynpacht  had  been  reserved,  and  should 

have  put  the  defendant  company  upon  inquiry. 
HMy  further,  that  under  the  circumstances  there  was  no  duty  on  the 

owner  of  the  mynpacht  to  take  legal   proceedings  to  vindicate 

its  rights  so  as  to  prevent  innocent  purchasers  from  acquiring 

the  claims. 
Hddy  also,  that  the  conduct  of  the  owner  of  the  mynpacht  did  not 

directly  induce  the  defendant  company  to  purcha^  the  claims. 
Heldy  also,  that  the  receipt  by  the  owner  of  the  mynpacht  of  the 

owner's  share  of  the  license-moneys  did  not  estop  it  from  a.ssert- 

ing  its  right  to  eject  the  defendant  company. 

Action  to  have  the  pegging  of  certain  claims  declared  illegal, 
and  for  ejectment 

The  matter  was  part  heard  in  June,  1905  <see  p.  383,  anU), 
when  the  Court  held  that  the  mynpacht  ground  had  been  re- 
served at  the  date  of  the  proclamation,  and  was  therefore  not 
peggable.  With  respect  to  the  prayer  for  ejectment,  the  defend- 
ant company  was  given  leave  to  file  within  a  specified  period  an 
amended  plea  raising  any  further  defence  to  such  claim,  and  to 
call  further  evidence.  The  question  of  costs  was  ordered  to 
stand  over  pending  £he  final  decision. 

The  defendant  filed  an  amended  plea  to  the  effect  that 
Thorbum  had  hoTid  fide,  and  without  notice  of  the  rights  of  the 
plaintifi^  company  or  its  predecessor  in  title,  purchased  certain  of 
the  claims  at  a  sale  of  lapsed  claims,  and  'pegged  off  the  re- 
mainder, which  had  been  declared  open '  ground.  It  further 
alleged  that  the  plaintiff^  company  was  aware  of  the  facts,  but 
neglected  to  give  due  notice,  and  thus  by  its  conduct  had  induced 
the  belief  that  a  valid  title  was  being  acquired  to  the  claims. 
It  also  pleaded  that  its  purchase  from  Thorburn  wa^  bond  fide, 
and  that  bezitrecht  had  been  granted  to  them. 

On  the  elaim  for  ejectment : — 

Leonard,  K,C.  (with  him  Morice),  for  the  defendant:  In 
1895,  when  the  Grovemment  sold  the  claims,  the  plaintiff  took 
no  steps  and  Thorbum  acquired  a  valid  title  bond  fide,  and  the 
defendant  acquired  from  him  bond  fide.  Neither  the  public  nor 
the  mining  officials  were  aware  that  a  mynpacht  had  been 
reserved  when  the  pegging  took  place.    Mr.  Scholtz,  on  behalf 
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of  the  plaintiff  company,  merely  protested  against  the  pegging 
to  the  Minister  of  Mines ;  there  was  never  any  public  protest, 
nor  were  the  claimholders  warned.  It  was  the  duty  of  Mr. 
Scholtz  to  have  given  notice  to  the  mining  officials  at  Krugers- 
dorp,  and  to  take  the  necessary  precautions  to  prevent  pegging. 
The  plaintiff  should  have  vindicated  its  rights  at  once;  it  was 
aware  of  the  true  facts,  but  stood  by  and  allowed  others  to 
acquire  rights ;  see  Smit  v.  8mit*8  Executrix  (14.  S.C.  142);  Gray 
v.  WeUs  (10  A.  &  E.  90);  Digest,  44,  4,  12;  Voet,  6,  1,  17,  The 
case  of  Lange  v.  lAeeching  (Foord.  55)  is  different,  because  in 
that  case  the  sale  was  ex  decreto  judicis.  The  title  to  these 
claims  was  registered  and  was  frequently  changing  iiands,  and 
the  plaintiff's  conduct  was  accordingly  equivalent  to  culpable 
negligence.  Further,  the  owners  of  the  mynpacht  wisre  receiving 
the  license-moneys  for  these  claims,  and  hence  the  public  weje 
justified  in  assuming  that  the  title  to  such  claims  .was  safe. 
These  claims  were  sold  at  public  auction  by  the  Government, 
and  such  sales  should  not,  for  reasons  of  public  policy,  ^  chal- 
lenged.   The  defendant  has  been  granted  bezitrecht. 

Smuts  (with  him  de  Waal),  for  the  plaintiff:  In  Roman - 
Dutch  law  estoppel  is  equivalent  to  the  exceptio  doli  of  the 
Roman  law.  I  submit  that  it  is  not  applicable  to  this  case.  The 
principles  of  estoppel  are  laid  down  in  Beckett  v.  Oundelfinger 
(4  Off.  Rep.  103) ;  see  also  Bigelow  on  Estoppel,  5th  ed.  p.  5951 
The  case  of  Bramble  v.  Kingsbury  (39  Ark.  131)  is  directly  in 
point  The  plaintiff  was  under  no  obligation  to  attend  the  sale 
of  the  lapsed  claims,  but  even  if  it  did  attend  its  silence 
would  not  create  an  estoppel  against  it.  Before  silence  will 
give  rise  to  estoppel  there  must  be  an  absolute  duty  to  speak ; 
this  was  wanting  in  the  present  case.  See  Bigelow  on  Estoppel, 
p.  631 ;  Doyle  v.  Leyds,  N.O.,  and  the  Rand  Exploring  Syndi- 
cate (3  Off.  Rep.  34).  At  the  time  of  the  sale  no  mynpacht  brief 
had  yet  been  taken  out,  and  the  plaintiff  was  thus  unable  to 
take  further  steps ;  the  position  was  still  too  unsettled.  There^  is 
no  evidence  to  prove  that  the  plaintiff  was  aware  that  the 
lapsed  claims  which  were  being  sold  were  situated  on  their  myn* 
pacht    The  mere  fact  of  the  plaintiff's  receiving  the  owner's 
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shAre  of  the  lioense-mcmeys  is  immaterial,  ae  that  did  not  induce 
the  defendant  to  pay  such  monejre  or  to  buy  the  daima  There 
was  no  duty  on  the  plaintiff  to  institute  action  at  that  time. 

JUanard,  K.C.^  in  reply. 

Owr.  adv.  v%dt. 

PoOm  (November  IS)  :— 

CuRLKWis,  J. :  The  principal  facts  in  this  ease  may  shortly  be 
stated  as  follows:  The  farm  Waterval  was  proclaimed  in  1889» 
the  proclamation  containing  a  reservation  of  a  mynpacht  for  the 
owner ;  a  mynpacht  having  been  beaconed  off,  negotiations  for 
a  mynpacht  brief  took  place  between  the  local  representative  of 
the  owner  and  the  mining  officials  of  the  late  Qovemment  after 
the  inrodamation,  with  broken  intervals  of  more  or  less  long 
duration,  during  which  the  owner's  right  to  a  mynpacht  brief 
was  alternately  refused  and  recognised  by  the  Minister  of  Mines 
and  the  Oovemment  of  the  late  Republic,  until  eventually  in 
1899  a  mjmpacht  brief  was  duly  issued  to  the  owner.  During 
this  period  the  owner's  representative  became  aware  that  claims 
had  been  pegged  off  by  the  public  on  that  portion  of  the  farm 
which  had  been  beaconed  off  as  mynpacht  at  the  date  of  pro- 
clamation. On  the  2nd  May,  1893,  Scholts,  representing  the 
owner  of  the  farm,  the  predecessor  in  title  of^plaintiff  company, 
wrote  to  both  the  Minister  of  Mines  and  the  Mining  Com- 
missioner of  Kmgersdorp  that  it  had  been  brought  to  his  notice 
that  prospecting  licenses  had  been  granted  on  the  unprodaimed 
portion  of  the  farm,  and  that  no  licenses  could  be  obtained  with- 
out the  consent  of  the  owner,  and  that  the  owner  had  given  -no 
such  consent  On  the  6th  July,  1894,  Scholts  again  wrote  to  the 
Minister  of  Mines  requesting  him  to  instruct  the  Mining  Com- 
missioner to  refuse  the  licenses  and  to  eject  the  claimholders. 

After  this  a  number  of  the  claims  were  allowed  to  lapse,  and 
some  of  them  were  in  May,  1897,  sold  by  public  auction  as  lapsed 
claims,  under  the  provisions  of  the  Qold  Law,  to  Thorbum,  who 
two  or  three  months  afterwards  disposed  of  them  together  with 
other  claims  to  the  defendant  company  for  £6000.  The  claims 
that  were  not  sold  by  public  auction  again  were  apparently 
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thrown  open  as  lapsed  claims,  and  some  were  repegged.  On  the 
6th  September,  1897,  Scholtz  addressed  a  letter  to  the  Minister 
of  Mines  with  reference  to  the  lapsed  claims  which  had  been 
sold  and  those  which  had  been  thrown  open  again,  in  which  he 
pointed  out  that  the  groand  was  unproclaimed,  liaving  been  re- 
served for  mynpacht,  and  requested  that  official  to  instruct  the 
local  officials  to  refuse  to  renew  the  licenses,  and  to  inform  the 
claimholders  that  they  would  be  prosecuted  if  they  did  not 
vaoite  the  ground.  In  April,  1898,  the  company  sent  out  Mr. 
Binet  as  its  representative,  who,  on  visiting  the  ground,  found 
various  persons  holding  claims  thereon,  including  the  defendant 
company.  He  warned  these  persons  that  they  were  trespassing, 
and  apparently  all  of  them,  except  defendant  company,  gave  up 
the  ground. 

It  was  contended  on  behalf  of  defendant  that  the  company,  as 
owner  of  the  farm,  should  not  have  been  satisfied  with  writing 
these  letters  to  the  mining  officials,  but  that  it  should  have  taken 
active  steps  to  vindicate  its  rights  and  to  prohibit  the  persons 
from  encroaching  on  the  ground ;  that  by  its  negligence  in  not 
thus  enforcing  its  rights  it  allowed  the  Mining  Commissioner  for 
a  number  of  years  to  issue  to  various  persons  licenses  for  claims 
on  this  ground,  and  allowed  such  persons  to  appear  to  be  the 
apparent  owners  of  such  claims  in  the  public  register  of  the 
Mining  Commissioner's  office  by  virtue  of  such  licenses;  and 
that  the  defendant  company  was  thereby  induced  to  deal  with 
one  of  these  persons  (Tliorburn)  as  the  apparent  owner  of  such 
claims,  and  that  the  plaintiff  company  must  be  taken  to  have 
acquiesced  in  claims  being  held  on  its  mynpacht  ground,  and 
that  it  is  therefore  estopped  from  denying  defendant's  title. 

It  is  quite  clear  that  the  plaintiff  company's  representative  in 
his  letters  to  the  mining  officials  persistently  objected  to  licenses 
being  issued  for  this  ground  without  his  consent.  Was  there 
any  obligation  on  him  to  do  more  than  this  ?  Ought  the  com- 
pany to  have  taken  steps  in  law  against  the  persons  trespassing 
on  its  ground,  or,  at  any  rate,  against  the  Mining  Commissioner 
of  Eragersdorp  to  restrain  him  from  issuing  licenses  for  chiims 
on  this  ground  ?  There  can  be  little  doubt  that  if  the  owner, 
the  predecessor  in  title  of  plaintiff  company  had  in  1893  or  1894 
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applied  for  an  order  a^inRt  the  Mining  Commissioner  to  restrain 
him  from  issuing  licenses  for  claims  on  this  ground,  the  defend- 
ant company  would^not  have  been  in  the  position  in  which  it 
finds  itself  to-day ;  it  would  not  have  been  possible  for  Thorbum 
to  have  been  clothed  with  the  apparent  ownership  of  these 
claims,  and  as  such  to  have  dealt  with  the  defendant  company. 
Were  the  circumstances  such  as  to  have  imposed  a  duty  on  the 
plaintiff  company  (in  speaking  of  the  plaintiff  company  I,  of 
course,  include  its  predecessor  in  title)  not  alone  to  speak,  but 
also  to  act,  in  the  assertion  of  its  rights  ? 

The  doctrine  of  estoppel  in  /xii^,  as  expounded  by  the  later 
decisions  in  England  and  America,  though  not  known  to  our  law 
under  that  name,  is  analogous  to  what  was  known  in  Roman  law 
as  the  exceptio  deli  tnali.  This  special  form  of  defence  allowed 
by  the  Roman  law  was  introduced  by  the  praetor,  so  that  a 
person  should  not,  by  reason  of  the  subtlety  of  the  civil  law  and 
contrary  to  the  dictates  of  natural  justice,  derive  advantage  from 
his  own  bad  faith — ne-  c\ii  dolus  svbus  })er  occaaionem  juris  dvilis 
contra  ncUuralem  aequitatem  pr(mt  {Dig.  44,  4.  1). 

A  consideration  of  the  many  instances  given  in  Dig.  44,  4,  in 
which  this  defence  can  be  maintained,  shows  that  the  doctrine  of 
estoppel  ill  pais  is  merely  an  extended  interpretation  of  the 
principles  underl3ang  the  exceptio  doLi  inali.  The  application  of 
the  maxim  of  Roman  law,  Nemo  contra  aiium  factum  venire 
debet,  would  create  the  same  legal  consequences  as  estoppel  in 
English  law;  it  is  practically  the  estoppel  by  conduct  of  the 
English  law.  The  term  *' estoppel''  has  indeed  been  generally 
adopted  in  practice  in  South  Africa  as  a  more  convenient  ex- 
pression for  that  form  of  defence  which  was  known  under  the 
Roman  law  as  the  exceptio  deli  mali ;  and  the  principles  of  the 
English  doctrine  of  estoppel  by  conduct,  as  evolved  by  the 
decisions  of  English  courts,  may,  I  think,  be  equally  applied  in 
our  courts  in  the  consideration  of  a  defence  such  as  is  raised  in 
the  present  case.  These  principles  are  embodied  in  one  or  other 
of  the  following  propositions  laid  down  by  Brett,  J.,  in  Carr  v. 
Lmdon  Railvxiy  Co,  (LR.  10  C.P.  316-18):  (1)  If  a  man  by 
his  words  or  conduct  wilfully  endeavours  to  cause  another  to 
believe  in  a  certain  state  of  things  which  the  first  knows  to  be 
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false,  and  if  the  second  believes  in  such  state  of  things,  and  acts 
upon  his  belief,  he  who  knowingly  made  the  false  statement  is 
estopped  from  averring  afterwards  that  such  a  state  of  things 
did  not  in  fact  exist  (2)  If  a  man,  either  in  express  terms  or  by 
conduct,  makes  a  representation  to  another  of  the  existence  of 
a  certain  state  of  facts  which  he  intends  to  be  acted  upon  in  a 
certain  way,  and  it  be  acted  upon  in  that  way  in  the  belief  of  the 
existence  of  such  a  state  of  facts,  to  the  damagei  of  him  who  so 
believes  and  acts,  the  first  is  estopped  from  denying  the  existence 
of  such  a  state  of  facts.  (3)  If  a  man,  whatever  his  real  meaning 
may  be,  so  conducts  himself  that  a  reasonable  man  would  take 
his  conduct  to  mean  a  certain  representation  of  facts,  and  that  it 
was  a  true  representation,  and  that  the  latter  was  intended  to  act 
upon  it  in  a  particular  way,  and  he  with  such  belief  does  act  in 
that  way  to  his  damage,  the  first  is  estopped  from  denying  that 
the  facts  were  as  represented.  (4)  If,  in  the  transaction  itself 
which'  is  in  dispute,  one  has  led  another  into  the  belief  of  a 
certain  state  of  facts  by  conduct  of  culpable  negligence  calculated 
to  have  that  result,  and  such  culpable  negligence  has  been  the 
proximate  cause  of  leading  and  has  lead  the  other  to  act  by  mis- 
take upon  such  belief,  to  his  prejudice,  the  second  cannot  be 
heard  afterwards,  as  against  the  first,  to  show  that  the  state  of 
{acts  referred  to  did  not  exist. 

The  facts  upon  which  the  defendant  in  this  case  relies  may  be 
said  to  more  closely  resemble  the  circumstances  set  out  in  the 
fourth  of  these  propositions  than  in  any  of  the  other  three,  but 
they  do  not  in  my  opinion  fall  wholly  within  any  of  them  ;  nor 
do  they  fall  even  within  the  broad  proposition  laid  down  by 
Denman,  J.,  in  Gregg  v.  WelU  (10  A.  &  E.  90),  viz.,  a  party,  who 
negligently  or  culpably  stands  by  and  allows  another  to  contract 
on  the  faith  and  understanding  of  a  fact  which  he  can  con- 
tradict, cannot  afterwards  dispute  that  fact  in  an  action  against 
the  person  whom  he  has  himself  assisted  in  deceiving. 

In  the  first  place,  the  defendant  company  and  its  predecessor 
in  title  may  be  said  to  have  had  notice  that  the  claims  in  question 
were  on  mynpacht  ground.  The  mynpacht  had  been  (as  has 
already  been  laid  down  by  this  Court  in  the  first  part  of  this 
action)  duly  surveyed  and  beaconed  off  in  1889  bafore  the  date 
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of  proclamation,  and  substantial  beacons  of  masonry  were  erected, 
and  must  have  remained  there  undisturbed,  because  they  were 
found  to  be  in  proper  condition  as  late  as  1898,  when  Binet  firsfc 
visited  the  ground.  The  existence  of  these  beacons  was  in 
indication  to  the  pqblic  that  the  ground  situated  within  them 
was  reserved  as  mynpacht,  and  could  therefore  not  be  pegged  as 
claims  without  the  consent  of  the  owner.  Indeed  the  ground 
must  for  some  time  after  the  proclamation  have  been  regarded 
by  the  public  as  reserved,  because  it  was  only  in  1893  or  1894 
that  this  ground  was  first  pegged,  and  the  mistake  in  the  Mining 
Commissioner's  office  in  issuing  licenses  for  the  ground  arose 
probably  from  the  erroneous  view  then  held  by  the  Mining  De- 
partment, that  the  ground  had  not  been  surveyed  and  beaconed 
off  before  proclamation.  The  ground,  moreover,  was  spoken  of 
as  the  old  mynpacht ;  the  claim  inspector  in  his  letter  of  the  24th 
August,  1897,  to  the  Mining  Commissioner  refers  to  a  rumour 
that  the  "  old  mynpacht "  can't  be  pegged.  It  is  true  that  the 
beacons  covered  such  an  extensive  ai*ea  of  ground  (90  morgen) 
that  it  was  possible  for  a  person  to  be  on  some  portion  of  the 
ground  without  being  aware  of  the  beacons,  and  that  Thorbum 
stated  that  ho  did  not  see  any  mynpacht  beacons.  But  we  muat^ 
I  think,  take  the  existence  of  duly  erected  mynpacht  beacons  as 
constructive  notice  to  the  public  of  the  reservation  of  the  ground 
from  the  effects  of  the  proclamation,  or  at  least  as  .sufficient  to 
put  them  on  inquiry.  If,  therefore,  by  the  existence  of  these 
beacons  in  1897  the  defendant  company  had  constructive  notice 
of,  or  was  put  on  inquiry  as  to,  the  existence  of  a  mynpacht,  its 
plea  of  estoppel  in  the  absence  of  any  express  representation  by 
the  plaintiff  company  must  fail. 

Again,  what  culpable  negligence  was  there  on  the  part  of  the 
plaintiff  company  ?  It  had  protested  to  the  Mining  Commissioner, 
the  official  entrusted  by  the  law  with  the  issuing  of  licenses, 
against  licenses  being  issued  for  this  ground  without  the  owner's 
consent ;  it  could  scarcely  be  considered  as  being  under  an  obliga- 
tion as  against  the  trespassers  individually  to  warn  each  of  them 
of  their  trespass.  It  is  unfortunate  that  the  plaintiff  company 
(lid  not  take  steps  against  the  Mining  Commissioner  to  restrain 
him  fiuin  issuing  lictnscs  for  claims  on  the  ground,  because  in 
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that  event  it  would  not  have  been  possible  for  persons  to  continue 
to  hold  daims,  and  Thorbum  would  not  have  had  the  claims  in 
question  to  sell  to  the  defendant  company.  It  was  urged  on 
behalf  of  the  defendant  company  that  plaintiff  company  must  be 
taken  to  have  known  or  to  have  expected  that  persons  holding 
daims  on  the  ground  were  likely  to  dispose  of  them  to  others. 
Qnmting  this,  was  there  any  duty  on  the  plaintiff  company  to 
protect  any  probable  purchaser  by  instituting  proceedings  which 
would  have  prevented  any  of  the  trespassers  from  disposing  of 
his  claims?  I  think  not.  This  is  not  a  case  where  a  person 
knowingly,  though  passively,  by  looking  on  suffers  another  to 
purchase  land  for  valuable  consideration  under  an  erroneous 
impression  of  title,  without  making  known  his  claim.  The 
plaintiff  company  did  not  in  any  .way  know  of  the  intended 
purchase  of  claims  by  the  defendant  from  Thorbum,  and  the 
mere  fact  that  the  plaintiff  company  might  have  been  aware  or 
have  expected  that  some  one  of  the  public  might  act  to  his 
prejudice,  if  the  true  state  of  things  was  not  disclosed,  did  not 
necessarily  place  upon  the  company  the  duty  to  prevent  the 
person  from  so  acting  (Bigelow,  p.  596). 

No  authority  has  been  cited  in  which  it  was  required  of  a 
person  not  only  to  speak,  but  also  to  take  action  to  preserve  his 
rights  and  thereby  avoid  an  estoppel.  In  Bigelow,  in  note  2  at 
p.  596,  an  American  decision  is  referred  to,  viz.,  Bramble  v. 
Kingsbury  (39  Ark.  131),  holding  that  knowledge  by  an  owner 
of  land  that  one  is  about  to  buy  it  from  another  does  not  impose 
upon  the  owner  the  duty  of  seeking  out  that  one  and  advising 
him  not  to  buy.  The  Court  would  hesitate  to  deprive  a  man  of 
his  right  of  property  merely  because,  though  he  had  asserted  his 
rights,  ho  had  not  vindicated  them  in  a  court  of  law;  to  do  so 
would  be  to  hold  that  plaintiff's  failure  to  institute  proceedings 
was  a  representation  that  it  had  no  rights  as  against  the  tres- 
passers, or  that  it  would  not  enforce  its  rights — a  conclusion 
which  we  would  not  be  justified  in  dray^ng  from  the  circum- 
stances of  this  case. 

Another  consideration,  fatal  to  defendant's  contention,  is  that 
the  plaintiff  company's  conduct  was  not  of  such  a  nature  as  to 
have  the  obvious  and  direct  tendency  to  cause  defendant  com- 
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pany  to  purchase  the  claims.  It  is  not  sufficient  that  an 
unfcHtunate  outcome  of  plaintifi^s  abstention  from  vindicating 
its  rights  is  that  some  one  of  the  public  has  to  his  prejudice 
bought  claims  for  which  no  title  exists ;  it  must  be  the  proxi- 
mate cause  whereby  the  defendant  was  induced  to  purchase  the 
claims.  The  Mining  Commissioner's  conductv  in  issuing  the. 
licenses  for  these  claims  might  be  said  to  have  been  the  proxi- 
mate cause  whereby  defendant  was  induced  to  believe  that 
Thorburn  was  clothed  with  the  apparent  ownership  of  these 
claims;  but  the  fact  that  plaintiff  company  only  protested  to 
the  Mining  Commissioner,  and  did  not  restrain  him  by  process 
of  the  Court  against  issuing  such  licenses,  is  at  most  only  an 
indirect  or  remote  cause  of  what  subsequently  happened. 

Another  ground  for  estoppel  was  urged  on  behalf  of  defend- 
ant company  which  has  not  been  included  in  the  statement  of 
facts  set  out  by  me.  It  was  urged  that  the  plaintiff  company 
and  its  predecessor  in  title  received  the  owner's  share  of  the 
license-moneys  paid  in  respect  of  these  claims,  and  that  the 
plaintiff  was  therefore  estopped  from  denying  the  claimholder's 
title,  just'  as  he  who  receives  rent  for  a  house  is  estopped  from 
denying  the  tenancy  of  the  person  who  has  paid  the  rent.  The 
propositions  are,  however,  not  analogous.  The  license-money 
paid  for  a  claim  is  paid  to  the  State ;  the  State  is  entitled  thereto 
under  the  Gold  Law  as  the  consideration  for  granting  licenses  to 
prospect  or  mine  for  gold.  The  Gold  Law  provides  that  the 
State  shall  pay  to  tlie  owner  of  a  proclaimed  farm  a  proportion 
of  the  license-moneys  received  for  claims  on  such  farm,  but  this 
establishes  no  rnnculum  juris  between  the  owner  of  the  farm 
and  the  claimholder;  it  is  entirely  a  matter  between  the  State 
and  the  owner.  Moreover,  from  the  statement  put  in  showing  a 
return  of  amounts  paid  by  the  State  to  the  owner  of  the  farm 
Waterval  as  owner  s  share  of  license-moneys,  it  appears  impos- 
sible for  an  owner  to  know  in  respect  of  what  claims  he  is  receiv- 
ing money.  In  my  judgment,  therefore,  the  plea  of  estoppel 
must  fail. 

A  further  defence  was  ra;ised  in  Ibis  case  to  the  eflect  that 
the  sale  of  lapsed  claims  by  the  Government  under  the  Gold 
Jjaw  in  1897  is  V(|Uivalent,  or  rather  analogous,  to  a  sale  ex 
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(lecreto  jtidicia,  and  that  the  claims,  having  been  transferred  to 
Thorbum,  the  .sale  is  uniinpe>ichable,  and  the  transfer  of  the 
claims  and  Thorbum's  ownership  thereof  cannot  be  called  into 
question.  It  is  not  in  my  opinion  necessary  to  decide  whether 
such  a  sale  has  the  same  effect  a&  a  sale  ex  decreto  jadicis, 
because  the  conditions  of  the  sale  (sees.  2  and  4)  show  that  even 
the  existence  of  the  claims  was  not  guaranteed.  The  purchaser 
took  the  risk  whether  there  were  any  claims  or  not. 

The  plea  for  reimbursement  of  money  paid  for  the  claims 
must  therefore  also  fail.  As  to  the  plea  for  reimbursement  of 
moneys  spent  by  Thorburn  and  defendant  company  in  working 
the  claims  as  iiniyensae  utiles,  this  was  not  esUi.blished,  and  was 
in  fact  abandoned  during  the  argument.  There  must  therefore 
be  judgment  for  plaintiff  company  for  ejectment  as  prayed,  with 
costs. 

The  costs  will  include  the  costs  of  the  first  hearing  of  this 
action.  As  regards  the  costs  of  the  application  to  strike  out  part 
of  the  defendant's  new  plea,  that  part  of  the  plea  objected  to  was 
not  irrelevant  or  inconsistent  with  the  order  made  by  the  Court 
on  23rd  June,  1905 ;  defendant  is  therefore  entitled  to  the  costs 
of  that  application. 

Innes,  C.J.,  and  Wessels,  J.,  concurred. 

Plaintiffs  Attorneys :  Macintosh  it  Kennerley ;  Defendant  s 
Attorneys:  Beyertt  tt  Oosthuizea. 
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DALRYMPLE  v.  REX. 

1905.    Noveinber  13.    Innes,  C.J.,  and  Solomon  and  Mason,  J.J. 

Criminid  procedure, — Appeal. —  Credibility  rf  witnees.  —  MagiHraie^e 
finding. 

The  Court  reversed  the  finding  of  a  magiatrate  on  a  question  of  fact 
depending  upon  the  credibility  of  a  certain  witness  where  the 
inherent  improbabilities  of  the  story  told  by  him  were  such  as,  m 
the  opinion  of  the  Court,  should  have  led  the  magistrate  to  reject 
it 

Appeal  from  a  decision  of  the  Assiatant  Resident  Magistrate 
of  Johannesburg.     The  facts  appear  from  the  judgment. 
The  accused  appeared  in  person. 

Bwms-Begg,  for  the  Crown. 

Innes,  C.J. :  It  is  clear  that  on  the  20th  April  last  a  dividend 
warrant  was  posted  by  the  secretary  of  a  mining  company  in 
Johannesburg  to  a  Mr.  Montgomery,  addressed  to  him  at  the 
post-office  box  of  one  Vining  of  Pretoria.  Vining  was  a  broker 
who  had  done  business  for  Montgomery,  and  that  would  account 
for  the  cheque  being  posted  there.  As  to  what  happened  to  the 
letter,  and  why  it  did  not  come  into  Montgomery's  hands,  the 
evidence  is  silent.  Investigation  made  by  the  authorities  did 
not  enable  them  to  supply  further  evidence  on  that  point;  but 
upon  the  13th  May  following  this  cheque  was  in  the  possession 
of  the  accused.  He  cashed  it  at  a  bar  kept  by  one  Church  at 
Johannesburg.  He  owed  a  small  account  at  the  bar,  and  used  the 
cheque  to  pay  it ;  he  received  a  certain  amount  on  account  of  the 
difference,  and  the  balance  a  few  days  later,  after  inquiry  had 
been  made  at  the  bank  to  ascertain  whether  the  cheque  was  a 
valid  one.  It  is  clear  that  the  cheque  was  stolen,  and  that  the 
indorsement  was  forged ;  but  the  accused  states  that  he  got  the 
cheque  from  one  Qeorge,  under  the  following  circumstances: 
George  owed  him  a  certain  amount  of  money — £4,  lOs.     He  met 
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George  in  Commissioner  Street  and  asked  him  for  the  money ; 
the  reply  was,  "I  have  not  got  the  money  to  pay  you,  but  if  you 
take  this  cheque  and  cash  it  you  can  keep  the  amount  of  my 
debt  to  you  and  hand  me  the  balance."  He  says  he  took  the 
dieque,  which  he  had  not  seen  before,  and  which  when  he 
received  it  was  indorsed  just  as  it  is  now,  to  the  Meyer  and 
Charlton  bar,  and  vainly  tried  to  cash  it  Not  succeeding  there, 
he  went  to  Church  and  tried  again  to  cash  it ;  and  he  succeeded 
in  doing  so  under  the  circumstances  which  I  have  already  men- 
tioned. Now  if  that  story  is  correct  the  accused  is  innocent. 
But  George's  version  is  entirely  different.  He  says  he  never  saw 
the  cheque  before ;  that  he  hardly  knew  the  accused ;  that  he 
met  him  casually  at  the  Meyer  and  Charlton  bar,  where  he  was 
trying  to  cash  the  cheque ;  and,  though  the  man  ivas  a  stranger, 
he  took  an  interest  in  the  matter  and  advised  the  landlord  as  to 
where  the  cheque  might  be  cashed ;  that,  after  having  several 
drinks,  he  suffered  from  the  effects  of  liquor  and  retired  to  a  bed- 
rooui  in  the  hotel;  when  he  recovered  his  senses  he  found  he 
had  been  robbed  of  about  £11,  and  he  knows  nothing  more  of 
what  took  place. 

The  magistrate  found  the  accused  guilty.  If  he  had  held  that 
the  aceu.Hed,  having  been  in  possession  of  the  cheque  and  cashed 
it,  the  onus  was  on  him  to  show  that  he  came  honestly  by  it. 
and  that,  taking  all  the  circumstances  into  consideration,  and 
having  regard  to  the  manner  in  which  he  gave  his  own  evidence. 
he  had  not  discharged  that  onus — if  the  magistrate  had  said  that 
then  the  case  would  have  presented  fewer  difficulties.  But  the 
magistrate  found  the  accused  guilty  simply  and  solely  on  the 
evidence  of  George.  It  is  clear  that  if  he  had  not  believed 
George  the  finding  would  have  been  not  guilty.  Now  the  Court 
is  very  slow  to  upset  the  finding  of  a  magistrate  upon  a  question 
of  fact,  and  especially  upon  a  question  of  fact  depending  upon 
the  credibility  of  a  witness ;  but  although  that  is  so,  I  do  not 
think  we  should  lay  down  a  hard  and  fast  rule  that  under  no 
circumstances  whatever  will  we  go  behind  a  decision  on  facts. 
There  may  be  cases  (and  in  mj'  opinion  this  is  a  case)  in  which 
the  inherent  improbabilities  of  the  story  accepted  in  the  court 
below  should  prevent  the  Court  from  confirming  the  decision,  and 
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induce  it  to  give  the  accused  the  benefit  of  the  doubt.  The 
improbabilities  of  George's  story  are  glaring.  And  if  he  is  cor- 
rect in  saying  he  did  not  know  the  accused,  it  is  extraordinary 
that  he  should  have  told  Appleby  what  he  did  in  the  bar  at 
which  the  cheque  was  cashed.  If  he  had  no  interest  in  the 
matter,  it  is  impossible  to  believe  that  he  would  have  said  what 
he  did.  He  asked  Appleby  if  the  accused  had  cashed  a  dividend 
cheque  there,  saying  it  was  one  on  which  he  (George)  had  ad- 
vanced him  money.  The  magistrate  did  not  find  that  Appleby  was 
wilfully  saying  what  was  not  true;  but  he  did  not  believe  him, 
because  he  told  his  story  in  greater  detail  at  the  trial  than  at 
tlie  preparatory  examination.  The  preparatory  was  not  put  in, 
because  it  had  not  been  taken  by  the  same  magistrate  who  tried 
the  case ;  and  the  magistrate  should  not  have  referred  to  its  con- 
tents as  a  ground  for  discrediting  Appleby.  The  evidence  of 
Appleby — which  was  not  otherwise  called  into  question — was  so 
contrary  to  George's  version,  and  there  was  such  doubt  surround- 
ing the  whole  case,  that  I  think  the  magistrate  should  have 
given  the  accused  the  benefit  of  the  doubt. 

That  there  is  a  case  of  grave  suspicion  against  the  accused  is 
clear.  He  was  in  possession  of  a  stolen  cheque,  he  cashed  it,  and 
kept  a  portion  of  the  proceeds  for  his  own  benefit.  It  may  be 
that  he  and  George  were  concerned  together  in  the  transaction. 
But  the  fact  remains  that  if  the  magistrate  had  not  believed  the 
story  of  George  he  would  have  given  the  prisoner  the  benefit  of 
the  doubt.  And  as  I  consider  he  was  wrong  in  accepting  that 
story,  I  think  the  appeal  should  be  allowed  and  the  conviction 
set  aside. 

Solomon  and  Mason,  J.J.,  concuired. 
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KESSEL  V.  DAVIS. 

1905.    November  13.    Innes,  C.J.,  aud  Solomon  and 
Mason,  J.J. 

Practice, — DematuL — Day  of  payment  fixed, — Summamt  tvithotU  jnre- 
viou8  dema^id. — CosUn, 

A  leaue  provided  for  the  payment  of  rent  monthly  in  advance  at  the 
otfice  of  the  lessor's  attorneys.  The  rent  being  in  arrear,  the  lessor 
isaued  summons ;  the  lessee  thereupon  tendered  tha  amount  due, 
but  without  costs.  Held,  on  appeal,  tliat  no  extra-judicial  demand 
was  necessary,  that  the  tender  should  have  included  costs  of 
summons,  and  that  therefore  the  plaintiff  was  entitled  to  costs. 

Appeal  from  a  decision  of  the  Assistant  Resident  Magistrate 
of  Pretoria. 

The  appellant  leased  from  the  respondent  certain  premises 
from  the  Ist  July,  1905,  at  a  monthly  rental  of  £2,  payable 
in  advance  at  the  office  of  the  lessor's  attorneys.  The  lessee 
tailed  to  pay  the  rent  for  the  month  of  October,  and  the  lessor, 
without  sending  a  letter  of  demand,  thereupon  issued  summons 
in  the  court  below.  The  appellant  tendered  the  rent  claimed, 
but  not  the  costs  of  the  summons,  and  the  magistrate  gave 
judgment  in  favour  of  the  plaintiff  for  the  sum  tendered, 
together  with  costs. 

de  Wet,  for  the  appellant :  The  general  ride  is  that  a  demand 
is  required  before  summons ;  see  van  der  Linden,  Institutes  (8, 
1, 2, 1) ;  van  Alphen,  Papegay  (vol.  1,  p.  30,  n.  7) ;  Merula,  Manier 
van  Procedeeren  (4,  21,  1,  1)  ;  Voet,  ad  Pandectas  (42,  1,  22); 
Lybrecht,  Redeneerend  Vertoog  (vol.  2,  cap.  43,  sec.  6).  Where 
a  day  is  fixed  for  payment  some  authorities  lay  down  that  in 
strict  law  no  extra-judicial  demand  is  necessary ;  see  Radelantius, 
Decisiones,  6;  G.  Grotius,  Isagoge  ad  Praxin  (1,  4,  6,  in  v^.); 
van  der  Linden,  Jvdicieele  Practijk  (1, 1, 8, 8).  But  even  these 
writers  say  that  out  of  politeness  a  demand  sliould  be  sent.  The 
practice  is  to  send  a  demand  ;  van  Zyl,  Judicial  Practice,  (p^S)^ 
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says  a  demand  is  frequently  sent.  This  is  really  a  question  of 
procedure,  and  the  rule  dies  interpellat  pro  hamims  does  not 
apply.  In  any  event,  in  the  present  case  the  day  of  payment  is 
not  really  fixed,  because  the  lease  only  provides  for  the  payment 
of  rent  monthly  in  advance. 

Tindall,  for  the  respondent:  The  day  of  payment  here  is 
fixed,  and  therefore  the  lessee  was  in  mora  by  reason  of  his 
failure  to  pay  on  the  1st  October.  Where  a  debtor  is  already  i^ 
mora  no  demand  is  required,  for  dies  interpellat  pro  homine  ; 
see  Code  (8,  38,  8) ;  van  Leeuwen,  Roman-Dutch  Law  (5, 3, 16), 
Kotz^'stran&  (vol.  2,  p.  374);  Ceneura  Forensis  (2,  1,  11,  3); 
Radelantius,  Voet  and  van  der  Linden,  Judieeele  Fnutijk,  loc  ciL ; 
Zutphen,  sub  voce  InterpeUatie  (sees.  2,  6  and  9) ;  Kersteman, 
Woordenboek,  AanJunngsd,  sub  voce  Aanmaning  (p.  3) 

de  Wet  replied. 

Iknes,  C.J. :  The  appellant  was  sued  for  £2,  being  the  rent 
of  certain  premises  for  the  month  of  October,  1905.  The  rent 
was,  in  terms  of  the  agreement,  payable  monthly  in  advance  at 
the  office  of  Messrs.  Bees  &  Joubert,  Pretoria ;  and  it  is  clear  that 
it  was  to  be  paid  on  the  first  of  each  month.  This  money,  there- 
fore, should  have  been  paid  by  defendant  on  the  1st  October. 
Summons  was  taken  out  on  the  10th  October,  and  served  on  the 
20th.  There  had  been  no  letter  of  demand.  Defendant  on 
service  of  process  tendered  £2,  without  costs  of  summons.  The 
matter  came  into  court,  and  the  magistrate  gave  judgment  for  £2 
with  costs,  holding  that  no  demand  was  necessary.  What  we 
have  to  decide  is  whether  a  demand  was  or  was  not  necessary. 
The  point  is  one  which  the  Court  refrained  from  settling  in 
Amoldi  V.  Klazenga  and  Others  {supra,  p.  533).  That  was  an 
action  on  a  promissory  note ;  and  the  Court  held  that  no  demand 
was  necessary,  because  an  actual  demand  had  been  made  by  the 
presentation  of  the  promissory  note  at  the  bank  at  which  it  was 
payable,  and  the  answer  of  the  bank  was  to  be  taken  to  be  the 
answer  of  the  defendant.  We  have  now  to  decide  whether  a 
demand  is  necessary  before  summons  is  issued  against  an  ordinary- 
debtor  who  has  not  paid  on  the  date  and  at  the  place  fixed  in-the 
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inatniment  of  debt.  On  general  principles  one  would  think  such 
a  demand  unnecessary.  For,  after  all,  what  is  the  object  of  a 
demand  before  summons  ?  It  is  to  ensure  that  a  debtor,  whose 
liability  has  arisen  without  any  date  having  been  fixed  for  com- 
plying with  it,  should  be  called  upon  on  a  definite  date  to  dis- 
charge it  before  he  is  rendered  liable  to  be  brought  into  court. 
And  where  a  due  date  has  been  Miipulated  beforehand,  one  would 
think  as  a  question  of  ordinary  common  sense  that  no  special 
denuind  need  be  sent 

Turning,  however,  to  the  authorities,  I  think  the  general 
role  is  clearly  indicated  in  the  passage  of  the  Code  (8,  38,  8) 
quoted  by  Mr.  TindaU.  There  is  some  difference  of  opinion 
among  the  Roman-Dutch  writers ;  but  when  we  examine  them 
it  seems  dear  the  weight  of  authority  is  in  favour  of  the  doctrine 
that  where  a  date  of  payment  has  been  fixed  no  demand  is  neces- 
sary before  the  issue  of  summons.  Voet,  van  der  Linden  and  van 
Leeuwen  (the  latter  both  in  his  Commentaries  and  his  Cen^nira 
Forensis)  are  clear  on  the  point.  Then  there  is  the  decision  of 
the  Court  of  Utrecht  given  by  Radelantius,  Which  was  a  unani- 
mous decision  and  a  very  strong  one.  That  is  a  weight  of  autho- 
rity which  the  Court  should  follow  in  spite  of  the  fact  that 
certain  writers  state  the  rule  to  be  the  other  way.  I  think  the 
magistrate  was  right,  and  the  appeal  must  be  dismissed  with 
coieIIs. 

Solomon  and  Mason,  J.J.,  concurred. 

Appellant's  Attorney:  C.  F.  Beyers ;  Respondent's  Attorneys : 
Bees  dk  Joubert. 
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SMITH  V.  FEDERAL  COLD  STORAGE 
CO.,  LTD. 

1905.    Noveimber  13.    Inxes,  C.J.,  and  Solomox  and 
Mason,  J.J. 

Master  and  MrvarU, — Desertion. — Dismissal. — For/eiiure  o/foagejt. 

A  servant  rightly  dismissed  for  desertion  or  conduct  araounting  to 
desertion  forfeits  arrear  wages. 

Appeal  from  a  decision  of  the  Aasistant  Bemdent  Magistrate 
of  Boksburg. 

The  facts  appear  from  the  judgment. 

de  Wet,  for  the  appellant :  The  evidence  did  not  jastify  the 
magistrate  in  finding  the  condition  of  service  proved.  Even  if 
the  condition  is  proved  the  appellant  was  entitled  to  his  wages. 
According  to  English  and  Roman-Dutch  law  the  servant  forfeits 
arrear  wages  if  he  has  deserted  from  service ;  see  Nixon  v.  Blaine 
(Buch.  1879,  p.  217);  Brtssamamdoo  v.  Morris  (6  S.C.  28); 
Stanton  v.  Lauier  (6  C.L.J.  254).  The  American  and  Scotch 
law  is  different;  see  Britton  v.  Turner  (26  Amer.  Dec  713); 
Fraser  on  MaMer  and  Servant,  p.  114;  Wood  on  Master  and 
Servant,  sec.  129.  In  the  present  case  there  was  no  desertion, 
but  a  bond  fide  dispute. 

Smuts,  for  the  respondent :  A  servant  rightly  dismissed  for 
gross  misconduct  forfeits  arrear  wages.  The  appellant's  conduct 
amounted  to  desertion.  The  American  decision  quoted  is  an  ex- 
ception to  the  general  rule  of  law  in  America. 

de  Wet,  in  reply. 

Innes,  C.J. :  The  appellant  sued  Jiie  Federal  Cold  Storage  Co. 
for  £18,  6s.  8d.,  being  £10  for  wrongful  dismissal,  and  £8,  6s.  8d. 
wages  which  had  accrued  to  him  between  the  1st  and  25th  Hay, 
which  latter  day  was  the  date  of  discharge.  The  magistrate 
found  for  the  defendant,  andligainst  that  judgment  the  plaintiff 
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appeals.  It  appears  from  the  evidence  that  appellant  was  taken 
over  by  the  defendant  company  when  it  acquired  his  father  s 
business  at  Springs.  The  company  took  over  with  the  business 
the  services  of  all  the  persons  employed  in  it ;  and  the  defendant's 
case  is  that  when  that  was  done  the  employees  were  warned  that 
they  would  be  liable  to  be  called  upon  to  serve  not  only  at 
Springs,  but  at  any  other  place  where  the  company  was  carrying 
on  operations,  and  that  their  services  were  continued  on  that 
basis.  This  the  appellant  denies;  but  the  magistrate,  after 
hearing  the  evidence,  came  to  the  conclusion  that  such  a  con- 
dition was  agreed  upon  as  a  term  of  his  service. 

It  is  true,  as  Mr.  de  Wet  in  the  course  of  his  careful  argument 
{>ointed  out,  that  the  magistrate's  reasons  are  perhaps  a  little 
strongly  couched  when  he  says  the  evidence  was  overwhelming 
in  favour  of  that  view ;  but  certainly  there  is  strong  evidence  in 
support,  of  it.  (Here  the  facts  were  discussed.)  And  I  do  not 
think  we  are  justified  in  going  behind  the  magistrate's  finding. 
Assuming  that  that  was  so,  Smith  was  liable  to  serve  at  any  one 
of  the  company's  branches  to  which  he  might  be  ordered  to  go. 
He  was  directed  to  proceed  to  Braamfontein,  or  rather  to  Johan- 
nesburg in  order  to  be  sent  to  Braamfontein.  He  admits  he 
knew  on  the  day  before  he  left  that  he  was  to  be  sent  there.  He 
received  a  letter  upon  that  day,  and  was  told  to  take  it  to 
Johannesburg.  It  is  impossible  to  think  that  the  company  would 
have  sent  a  letter  by  this  man,  and  incurred  the  expense  of  his 
train  fare,  unless  it  was  a  communication  introducing  him  to  the 
manager  at  Johannesburg  and  telling  him  that  he  was  being  sent 
there  in  the  company's  sarvice,  and  no  doubt  that  is  what  the 
letter  was.  The  appellant  took  the  letter ;  he  knew  where  he 
was  going;  and  there  is  evidence  to  show  that  he  was  then 
willing  to  go.  But  something  took  place  between  his  departure 
and  his  arrival  which  made  him  change  his  mind,  and  on  arrival 
he  flatly  declined  to  work.  He  not  only  refused  to  obey  orders, 
but  he  refused  to  do  any  work  at  the  only  place  where  the  com- 
pany was  desirous  he  should  serve,  and  where  in  my  opinion  it 
was  entitled  -ta  call  upon  him  to  work.  What  was  the  legal 
effect  of  that  attitude  ?  It  seems  to  me  that  our  law  is  fairly 
stated  in  the  two  oases  of  Kixon  v.  BtUine  (Buch.  1879,  p.  217) 
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and  Baseamaradoo  v.  Morris  (6  S.C.  28).  It  comes  to  this — that 
if,  for  ordinary  misconduct,  an  employer  justifiably  dismisses 
his  servant,  the  latter  does  not  necessarily  forfeit  arrear  wages 
already  earned ;  but  if  the  servant  takes  up  the  position  that  he 
will  no  longer  do  any  of  the  work  he  is  properly  asked  to  do^  his 
refusal  or  desertion  not  only  justifies  his  dismissal,  but  gives 
ground  for  the  forfeiture  of  wages  then  accruing.  The  servant 
agreed  to  serve  for  a  certain  period  in  order  to  earn  those  wages ; 
and  if  he  deliberately  and  wrongfully  breaks  his  contract  he  is 
not  entitled  to  recover  the  proportion  of  wages  which  have 
accrued  at  the  date  of  his  misconduct 
.  Does  the  conduct  of  the  appellant  in  this  case  amount  to 
desertion  ?  In  my  opinion  it  doea  Desertion  not  only  means  a 
departure  from  the  place  where  the  master's  business  is  carried 
on,  but  includes  an  absolute  refusal  to  do  any  of  the  work  for 
which  the  servant  was  engaged.  Take  the  case  of  a  servant  who 
folds  his  hands  and  says,  "  I  am  engaged  to  do  work,  but  won't 
do  it ;  I  will  sit  and  smoke."  He  may  not  actually  desert  the 
premises,  but  he  refuses  to  do  any  of  the  work  which  he  was 
engaged  to  do;  and  conduct  of  that  kind  is  equivalent  to  deser- 
tion. That  is  the  attitude  which  the  appellant  took  up.  I  think 
the  magistrate  was  correct  in  holding  that  under  the  circum- 
stances he  forfeited  his  arrear  pay ;  the  appeal  must  be  dismissed 
with  co6t& 

Solomon  and  Mason,  J.J.,  concurred. 

Appellant's  Attorneys :  Woffner  &  KlagAmn  ;  Respondent's 
Attorney :  C.  F.  Beyers. 
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GLENN  BROTHERS  v.  COMMERCIAL 
GENERAL  AGENCY  CO.,  LTD. 

1905.    November  7, 14.    Innes,  CJ.,  and  Mason  and 
Bristowe,  J.J. 

SurHyMp. —  Ouairantm.  —  Construction,  —  ConUnuing  giMrantm  — 
Surrounding  eireumetanee§. 

O9  who  was  oommencing  bnaineM  aa  a  baker,  made  certain  oaah  pur* 
chaaee  of  meal  and  floor  from  the  C  Agency ;  he  was  then  snpplied 
with  certain  goods  on  credit  on  the  understanding  that  he  dionld 
obtain  a  guarantee  from  the  firm  of  G  Bros.  After  goods  to  the 
yalne  of  more  than  £25  had  been  supplied  on  credit  G  Bros,  sent 
to  the  C  Agency  a  document  in  the  following  terms :  "  Kindly  let 
Mr.  EL  Glenn  have  meal  and  iour  to  the  value  of  £25. .  We  hold 
oonelves  responsible  for  the  above  amount"  Thereafter  a  large 
quantity  of  goods  was  at  various  times  supplied  on  credit^  and 
payments  made  by  6  to  his. credit.  G  was  ultimately  unable  to 
meet  his  indebtedness,  and  the  guarantors  were  sued  for  £25, 
the  balance  of  the  account  against  G  being  considerably  larger. 
HeUt  on  appeal,  that  the  document  in  question  was  not  a  con- 
tinuing guarantee,  and  that  as  the  first  goods  supplied  up  to  the 
value  of  £25  had  been  paid  for  by  G,  the  guarantors  were  not 
further  liable. 

Appeal  from  a  decision  of  the  Assistant  Resident  Magistrate 
of  Pretoria. 

The  facts  appear  fnlly  from  the  judgment. 

Oregorowski,  for  the  appellants :  The  wording  of  the  document 
in  question  is  perfectly  clear.  It  is  not  meant  to  be  a  continuing 
guarantee.  On  the  construction  of  documents  of  a  similar  nature 
the  following  cases  are  in  point :  BovUl  v.  Turner  (2  Chit.  205) ; 
Chalmera  v.  Victare  (16  W.R  1046);  Wood  and  Another  v. 
Friestner  (L.R.  2  Ex.  66).  The  prindples  on  which  guarantees 
should  be  construed  are  laid  down  in  de  Colyar's  Law  of  Ouaran- 
tees,  pp.  165-66.  The  courts  are  not  inclined  to  extend  the 
meaning  of  the  actual  words  used.  See  AUnut  v.  Ashenden 
(6  M.  is  G.  392);  Kirby  v.  Duke  of  MarUxmmgk  (2  M  &  S.  18) ; 
Wood  Broths  v.  Gardner  (5  E.D.C.  189)l 
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(if  Wet,  for  the  respondent:  No  general  rule  can  be  laid 
down  for  the  construction  of  guarantees;  each  document  most 
be  construed  according  to  its  own  terms.  The  Court,  however, 
can  and  must  look  at  the  position  of  the  parties  and  at  all  the 
surrounding  circumstances  under  which  the  guarantee  was  given. 
See  Cf»lefi  v.  Pack  (L.R.  5  CP.  65),  pn-  Bovilt^  C.J.,  at  p.  70 ; 
HeffiAd  V.  Mmdmvs  (L.R.  4  C.P.  595),  per  WiLLEs,  J.,  at  p.  599. 
and  per  Montague  Smith,  J.,  at  p.  600;  Lawie  v.  Scliolefidd 
(L.R.  4  C.P.  622),  i)er  Byles,  J.,  at  p.  626 ;  Grahams  v.  Orahame 
(19  LR.  Ir.  249);  Man^eU  v.  CmiuTi  (47  L.J.,  Eq.  73).  per  James 
and  Thesioer,  LJ.J.,  at  p.  74. 

Apart  from  the  surrounding  circumstances  the  document 
would  be  a  mandate  under  which  the  appellants  would  be  liable 
as  principals.  Looked  at  in  the  light  of  all  the  circumstances, 
however,  I  submit  that  it  is  a  continuing  guarantee.  The  subject 
matter  of  the  guarantee  was  H.  Glenn's  current  account;  the 
second  sentence  shows  that  the  appellants  held  themselves 
responsible  to  the  extent  of  £25.  A  guarantee  confined  to  the 
particular  transaction  would  not  have  helped  H.  Glenn  in  hiA 
business  &s  baker. 

The  rule  of  the  civil  law  with  reganl  to  stipulations  relied  on 
in  Wood  Broth/ira  v.  Gurdvev  (5  Ep.C.  189)  does  not  apply  to 
written  contracts  wlierc  doubtful  words  must  be  construed 
against  the  person  using  the  same ;  see  S2>evc&r  v.  Loruian  and 
Lancashire  Insurance  Co,  (5  N.L.R.  37).  The  later  English 
cases  all  lay  down. that  in  mercantile  contracts  of  guarantee  the 
construction  must -be  against  the  guarantor.  See  Hargreaxre  v. 
Sinee  (1829,  6  Bingham,  244) ;  Mayer  v.  Isaac  (1840,  6  M.  &  W. 
605);  Wood  v.  Priestner  (1866.  L.R  2  Ex.  66);  Coles  v.  Pack 
(1869,  L.R.  5  C.P.  65);  Notiingluim  Hide  Co.  v.  BoUeriU  (1872, 
LR.  8  C.P.  703);  see  also  Green's  Eficydoptudia  of  Soots  Law, 
vol.  6,  p.  149. 

Gregoroivski,  in  reply :  This  document  is  not  ambiguous. 

Cur,  adv.  viUt 

Postea  (Novembet  14): — 

Inneh,  C.J. :  This  case  comes  before  the  Court  on  appeal  from 
the  judgment  of  the  Assistant  Resident  Magistrate  of  PretoHa. 
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The  appellants,  Glenn  Bros.,  were  sued  by  the  Commercial 
General  Agency  for  the  nam  of  £25,  alleged  to  have  been  guaran- 
teed under  the  following  circumstances.  It  appears  that  early 
in  the  month  of  January  last  one  H.  Glenn,  who  was  a  brother 
of  the  partners  in  the  defendant  firm,  started  a  bakery  and  con- 
fectionery basiness  in  Pretoria,  and  commenced  by  purchasing 
for  cash  the  flour  which  he  required  for  his  business  from  the 
respondent.  About  the  middle  of  the  month  he  desired  to  have 
goods  on  credit,  and  the  Commercial  General  Agency  only  con- 
sented to  supply  the  goods  if  he  obtained  a  guarantee  from  his 
brothera  On  his  promising  to  obtain  that  guarantee,  and  after 
one  of  the  brothers — ^it  does  not  appear  which  one — had  seen  the 
representative  of  the  respondent,  and  promised  to  give  such 
a  guarantee,  goods  to  a  small  amount  were  on  the  16th  January 
supplied  to  H.  Glenn  ;  and  thereafter  on  the  19th  January 
the  following  document  was  signed  by  Glenn  Bros,  and  addressed 
to  the  Commercial  General  Agency:  "Kindly  let  Mr.  H.  Glenn 
have  meal  and  flour  to  the  value  of  £25.  We  hold  ourselves' 
responsible  for  above  amount."  Up  to  the  day  on  which  this 
guarantee  was  signed  and  presented — the  19th  January — ^goods 
to  the  value  of  more  than  £25  were  supplied  to  H.  Glenn;  in  fact, 
on  the  date  of  the  guarantee  there  was  an  indebtedness  of  about 
£30.  No  cash  payments  were  made  by  H.  Glenn  until  the  4th 
February,  and  thereafter  various  other  goods  were  supplied  and 
payments  made  from  time  to  time.  The  result  was  that  by  the 
end  of  June  H.  Glenn  had  received  meal  and  flour  to  the  amount 
of  £287,  and  had  made  cash  payments  of  £135,  leaving  a  debit 
balance  on  that  date  of  £152,  15s.  6d.  He  was  sued  by  the 
Commercial  General  Agency,  and  they  failed  to  recover  anything, 
and  thereafter  the  appellants  were  sued  as  guarantors.  Judg- 
ment was  given  for  plaintiff*  for  the  sum  of  £25,  and  against 
that  judgment  the  present  appeal  is  brought. 

Now  it  is  common  cause  that  the  first  goods  supplied  to  the 
value  of  £25  were  paid  for  by  cash  payments  made  from  the  4th 
February  and  onwards ;  and  the  case  for  the  respondent  company 
was  argued  on  that  assumption.  From  which  it  follows  that  the 
plainti/f  could  only  succeed  if  the  undertaking  amounted  to  a 
continuing  guarantee,  that  is  to  say,  if  it  was  a  guarantee  not 
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only  for  the  payment  for  goods  to  the  value  of  £25  as  first 
supplied,  but  for  the  balance  of  a  running  account  up  to  the 
amount  of  £25.  Whether  it  was  so  or  not  is  the  point  which  we 
have  to  decide.  The  magistrate  held  that  it  was  a  continuing 
guarantee,  and  in  pronouncing  a  judgment,  which  shows  a  great 
deal  of  research  and  industry,  he  gives  reasons  which  are  briefly 
as  follows :  He  says  the  first  sentence  of  the  guarantee,  "  Kindly 
let  Mr.  H.  Qlenn  have  meal  and  flour  to  the  value  of  £26," 
created  a  liability  for  that  amount,  and  therefore  there  waa 
no  reason  for  thb  second  sentence,  ^  We  hold  ourselves  responsible 
for  above  amount ;"  so  that  it  mnst  have  been  intended  to  vary  or 
increase  to  some  extent  the  liability  already  created  by  the  first 
sentence.  He  says  the  second  sentence  is  ambiguous,  and,  read- 
ing the  two  together,  it  is  not  dear  to  him  whether  it  was 
intended  to  guarantee  the  balance  of  the  whole  account  to  that 
extent  or  only  to  guarantee  the  goods  first  supplied  to  the  value 
of  £25.  Being  ambiguous,  he  felt  at  liberty  to  look  at  external 
matters — all  the  circumstances  of  the  case  and  (jhe  declarations 
of  the  parties — ^to  ascertain  the  real  meaning  of  the  document. 
He  then  discusses  at  some  length  the  question  whether  a  docu- 
ment of  this  kind,  in  case  of  doubt,  should  be  construed  against 
or  in  favour  of  the  guarantor ;  and,  looking  at  all  the  circum- 
stances of  the  case,  he  comes  to  the  conclusion  that  the  intention 
of  Qlenn  Bros,  was  to  guarantee  the  amount  on  a  running 
account,  and  that  they  are  liable  therefore  for  £25.  I  have 
looked  at  the  authorities  quoted  by  the  magistrate  and  referred 
to  during  the  argument  and  also  at  others,  and  I  regret  to  say 
I  cannot  agree  with  the  finding. 

In  reading  a  document  like  this,  we.  are  justified  in  looking  at 
the  circumstances  under  which  the  guarantee  was  given,  and  the 
position  of  the  various  parties  concerned.  That  is  necessary  in 
order  to  enable  us  rightly  to  understand  and  to  place  ourselves  in 
the  position  of  the  parties  at  the  time.  But,  having  done  that,  I 
do  not  think  we  should  gather  from  the  circumstances  what  the 
parties  meant,  or  what  it  is  fair  and  equitable  to  think  they 
meant,  and  then  see  whether  we  can  ingeniously  so  read  the 
document  as  to  deduce  that  meaning  from  its  language.  The  right 
method  is  first  to  have  regard  to  the  words  of  the  document,  and 
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if  they  are  definite  luid  dear  we  must  give  effect  to  them.  In 
every  case  where  a  docament  has  to  be  oonetmed  so  as  to  arrive 
at  the  intention  of  the  parties,  if  a  meaning  is  apparent  upon  the 
face  of  the  document,  that  is  the  meaning  which  should  be  given 
to  it  The  tendency  of  the  older  authorities,  Roman-Dutch  and 
English,  was  to  place  a  strict  and  adverse  construction  upon 
a  document  of  suretyship.  On  the  other  hand,  later  cases — in 
England  at  any  rate — ^rather  tend  in  the  opposite  direction.  I 
think  the  proper  rule  is  that  without  bias — without  prejudice  one 
way  or  the  other — ^we  should  ascertain  from  the  words  of  the 
document  the  intention  of  the  parties,  and  if  the  words  have 
a  clear  and  definite  meaning  we  should  give  effect  to  it 

Approached  in  that  way,  it  seems  to  me  that  the  meaning  of  this 
document  is  fairly  clear.  H.  Qlenn  wanted  to  be  supplied  with 
goods  to  carry  on  his  business ;  he  went  to  his  brothers,  and  they 
signed  the  order :  ''  Kindly  let  Mr.  H.  Glenn  have  meal  and  flour 
to  the  value  of  £26."  Now  the  meal  and  flour  ordered  in  that 
first  sentence  was  only  meal  and  flour  to  the  value  of  £25.  If 
the  document  had  read,  "  Kindly  let  Mr.  H.  Qlenn  have  twelve 
sacks  of  meal  and  flour  to  the  value  of  £25,"  there  could  be 
absolutely  no  doubt  that  its  whole  scope  would  be  the  supply  of 
twelve  sacks  of  meal  and  .flour  and  no  more.  And  it  is  clear  to 
me  that  the  words  "...  meal  and  flour  to  the  value  of  £25  "  were 
meant  to  indicate  a  quantity  of  that  value ;  and  that  the  document 
was  only  intended  to  apply  to  that  quantity.  The  magistrate 
said  he  could  not  understand  why  the  second  sentence  was  added ; 
but  that  point  does  not  present  very  much  difficulty.  If  the 
document  had  stopped  at  the  first  sentence,  it  would  not  be  clear 
whether  the  signatories  intended  to  make  H.  Glenn  a  gift  of  the 
flour  or  not  Whether  they  meant  to  say,  "  Let  him  have  meal 
and  flour  to  the  value  of  £25  and  charge  it  to  our  account  and  do 
not  charge  him  at  all,"  or  whether  they  intended  that  it  should 
be  charged  to  him  and  they  would  hold  themselves  responsible 
for  the  payment  in  case  he  failed.  The  second  sentence  makes 
the  meaning  perfectly  clear.  "  We  hold  ourselves  responsible  for 
above  amount ; "  in  other  words,  "  Do  not  charge  the  goods  to  us, 
but  we  hold  ourselves  responsible,  and  if  H.  Glenn  does  not  pay 
we  will  see  that  you  are  paid."    The  words  "  above  amount"  of 
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course  mean  £25,  the  price  of  the  quantity  of  meal  and  flour 
which  was  ordered  to  be  supplied.  Reading  the  document  care- 
fully, it  does  not  seem  to  me  to  be  ambiguous  at  all.  It  appears  to 
have  a  definite  and  clear  meaning ;  it  was  intended  not  to  be  a 
continuing  guarantee  for  the  balance  of  the  account  to  the  extent 
of  £25  no  matter  how  much  meal  and  flour  were  supplied,  but 
simply  to  guarantee  that  the  price  of  the  meal  and  flour  referred 
to  in  the  document  should  be  paid.  That  being  so,  I  regret 
to  have  to  come  to  the  conclusion  that  the  magistrate  was  wrong, 
and  that  judgment  ought  to  have  been  for  the  defendants  with 
costs.  The  Court  will  order  that  the  judgment  be  altered  to  one 
for  the  defendants  with  costs  in  this  C!ourt  and  the  court  below. 

Mason  and  Bristowe,  J.J.,  concurred. 

Appellants'  Attorneys :   Pietiaar  &  Nienieyer  ;  Respondent's 
Attorneys :  Rees  it  Juubert 


LE  ROUX  AND  OTHERS  v.  LOEWENTHAL. 

1905.    November  15.    Innes,  C.J.,  and  Solomon 
and  Mason,  J.J. 

Mines  and  minerals, — Base  metals. — Cession  of  coal, — Dominium  of 
mineral  not  severed. 

A  cession  of  coal  and  coal  rights  without  trantdfer  of  the  ]and  in  which 
the  coal  in  situated  cannot  pass  the  dominium  of  coal  not  severed 
from  the  soil ;  it  can  at  the  most  confer  upon  the  cessionary  the 
right  to  mine  and  remove  the  ooal. 

Special  case  for  a  declaration  of  rights  under  the  provisions 
of  a  mineral  contract. 

The  plaintiffs,  who  were  the  owners  of  the  farm  Zuurbekom 
and  of  portion  of  the  farm  Klipriviersoog  by  a  notarial  contract 
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dated  the  2l8t  August,  1903,  sold  and  ceded  to  the  defendant  all 
the  coal  and  coal  rights  of  and  under  the  said  properties,  together 
^ith  all  rights  of  mining  and  removing  the  coal,  subject  to  a 
reservation  of  certain  areas  specified.  The  contract  recited  that 
the  plaintiffs  had  agreed  to  sell  the  coal  and  coal  rights  of  and 
under  the  said  farms,  together  with  the  rights  of  mining  and 
removal  and  othenn'ise  incident  thereto  as  thereinafter  specified 
for  the  consideration  and  upon  and  subject  to  the  terms  and 
conditions  set  forth  therein,  and  went  on  to  provide  as  follows : — 

(1)  In  consideration  of  the  sum  of  £9000  the  owners  do 

hereby  sell,  cede,  assign  and  make  over  to  the  party 
of  the  second  part  (the  defendant)  all  the  coal  and  coal 
rights  of  and  under  and  appertaining  to  the  said  fanns, 
together  with  all  rights  of  mining  and  removing  the 
said  coal  existing  in  or  under  the  said  farms  and  all 
powers  and  authorities  necessary  for  the  speedy  and 
profitable  mining,  winning  and  working  of  the  said 
coal  and  coal  rights,  subject,  however,  to  the  reserva- 
tions, conditions  and  stipulations  hereinafter  contained. 

(2)  The  party  of  the  second  part  shall  not  have  the  right  to 

enter  upon  or  in  any  way  interfere  with  or  undermine 
the  present  occupations,  water-furrows  and  lands  under 
irrigation,  which  present  occupations,  water-furrows 
and  lands  are  specially  reserved  to  the  parties  of  the 
first  part  and  excluded  from  this  contract. 

(3)  The  said  owners  reserve  to  themselves  all  rights  to  gold, 

precious  stones,  metals  and  minerals  other  than  coal 
in,  on  or  under  the  said  farms. 
(7)  The  rights  hereby  sold  and  purchased  shall  be  a  servi- 
tude in  perpetuity  until  the  whole  of  the  said  coal  is 
worked  out  upon  the  said  properties,   and  shall   be 
registered  as  such  in  the  Deeds  Ofiice  upon  the  titles 
thereof. 
The  plaintiffs  had  cut  up  parts  of  the  occupations  reserved  to 
them  under  the  contract  into  stands  to  lay  out  a  township  thereon, 
and  to  sell  the  stands  in  freehold.     The  plaintiffs  contended  that 
they  had  the  right  to  lay  out  such  township  and  issue  standi  in 
freehold  free  from  the  operation  of  the  said  contract,  and  that 
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they  had  the  eottl  and  coaX  rights  and  right  to  mine  and  remove 
the  same  under  the  reserved  area.  The  defendant  denied  that 
the  plaintiffi(  had  the  coal  and  coal  rights  and  right  to  mine  and 
remove  the  same  under  the  said  area.  The  plaintiffs  claimed  a 
dedaration  that  they  had  the  coal  and  coal  rights  and  right  to 
mine  the  same  upon  tl^e  reserved  area,  that  all  such  rights  were 
altogether  excluded  from  the  operation  of  the  contract,  and  that 
they  were  entitled  to  lay  out  a  township  thereon  in  the  manner 
above  stated  The  defendant  claimed  that  he  was  entitled  to 
the  coal  and  coal  rights  on  the  said  area,  and  that  the  plaintiffs 
were  only  entitled  to  lay  out  a  township  subject  to  the  defend- 
ant's rights  to  the  coal.  Alternatively  he  asked  for  a  declaration 
that  according  to  the  true  construction  of  the  contract  neither 
the  plaintiffs  nor  the  defendant  had  the  right  to  mine  or  remove 
coal  from  under  the  reserved  ground. 

Qregorowsici  (with  him  Ooch),  for  the  plaintiffs,  stated  the 
facts,  and  the  Court  called  on  counsel  for  the  defendant. 

Stevens  (with  him  Hartog),  for  the  defendant:  Under  this 
contract  the  plaintiffs  ceded  all  the  coal  and  coal  rights  under 
the  two  farms  to  the  defendant.  The  only  limitation  was  the 
right  to  mine  the  coal  under  the  occupation  lands.  But  the  coal 
is  ours  even  though  we  may  not  under  the  contract  mine  it,  and 
no  one  else  can  mine  the  coal.  The  plaintiffs  rely  on  the  words 
in  clause  2  that  the  occupation  lands  are  "excluded  from  this 
contract *'  But  that  clause  alone  cannot  take  away  the  rights 
given  to  the  defendant  under  clause  1.  The  words  "excluded 
from  the  contract "  only  relate  to  the  occupation  lands  and  sur- 
face rights,  not  to  the  coal  underneath,  which  is  nowhere 
expressly  excluded  from  the  contract.  It  was  clearly  the  inten- 
tion of  the  parties  that  Loewenthal  should  have  all  the  coal 
under  the  farms  in  question,  and  that  there  should  be  no  chance 
of  competition  through  some  one  else  working  the  coal.  If  the 
words  of  a  covenant  appear  to  be  contrary  to  the  intention  of 
the  contractors,  which  is  otherwise  evident,  we  must  follow  this 
intention  rather  than  the  words;  see  Domat,  Civil  Law  (1, 1,  2, 
11).  Other  rights,  certain  minerals  and  precious  stones  are 
expre^y  reserved  to  the  plaintiffs,  but  no  coal    An  exception 
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from  an  absolute  grant  is  oonstnied  Btrictly  against  the  grantor ; 
I  see  Hcrvey  Baihurst  v.  Stanley  (4  Ch.  D.  281).    Here  the  grantor 

I  ought  to  have  expressly  excepted  the  ooal  under  the  occupation 

lands,  and  as  he  did  not  do  so  he  must  suffer. 
I  [Solomon,  J. :  You  do  not  claim  the  right  to  mine  the  coal 

I  under  the  occupation  lands  ?] 

No,  we  cannot. 

[Solomon,  J.:  How  can  you  claim  the  ownership  in  unsevered 
ooal  when  you  have  not  the  dominium  in  the  surface?] 

Transfer  is  not  necessary.  *  The  contract  is  good  inter  jxirtes. 
It  is  sufficient  to  estop  the  plaintiQs  from  claiming  the  coal  for 
themselves  as  they  do  now.  They  have  given  us  all  the  coal, 
and  cannot  be  heard  to  say  now  that  they  reserved  part  for 
themsclvea 

QregoTowski  was  not  heard  in  reply. 

Innes,  C.J. :  It  is  not  necessaty  to  hear  Mr.  Gregorowski. 
Alter  listening  carefully  to  the  argument  addressed  to  us  on 
behalf  of  the  defendant,  I  am  of  the  same  opinion  which  I  formed 
when  the  case  was  opened,  that  his  contention  is  quite  untenable. 
Claase  1  of  the  contract  which  we  are  asked  to  interpret  states 
that  the  owners  of  the  two  farms  "  do  hereby  sell,  cede,  assign 
and  make  over  unto  the  party  of  the  second  part  all  the  coal  and 
ooal  rights  of  and  under  and  appertaining  to  the  said  farm 
Zaurbekom  and  to  the  said  portion  of  the  said  farm  Kliprivier- 
soog,  together  with  all  rights  of  mining  and  removing  the  said 
ooal  in  or  under  the  said  farms,  subject,  however,  to  the  reserva- 
tions, conditions  and  stipulations  hereinafter  contained."  Now, 
as  pointed  out  by  my  brother  Solomon,  no  one  can  transfer  the 
dominium  of  coal  not  severed  from  the  soil  unless  he  transfers 
the  soil  which  contains  the  coal.  But  an  owner  of  coal-bearing 
land  may  of  course  sell  the  right  to  win  and  remove  the  coal ; 
and  that  in  my  opinion  is  the  legal  effect  of  the  language  of 
clause  1.  That  clause  gives  the  purchaser  the  right  (subject 
to  the  condition  of  the  next  clause  of  the  contract)  to  take  away 
the  coal — in  other  words,  to  mine  it.  But  it  does  not  transfer  to 
him  the  dominium,  in  the  unsevered  coal.  By  our  law  that  can 
only  be  done  by  transfer  of  the  land  itself  coram  lege  loci ;  and 
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it  is  common  cause  that  no  such  transfer  was  ever  contemplated. 
It  is  admitted  by  Mr.  Stevens  that  by  no  construction  of  this 
document  could  it  be  maintained  that  his  client  has  any  right  to 
mine  and  take  away  the  coal  from  the  reserved  land.  His  con- 
tention, as  I  understand  it,  is  that  though  the  defendant  may  not 
have  the  right  to  mine  and  remove  the  coal  under  the  reserved 
area,  still  that  coal  belongs  to  him,  and  not  to  the  plaintiffs. 
I  have  already  referred  to  the  legal  objections  to  such  a  conten- 
tion. But  apart  from  them  the  wording  of  the  contract  is  against 
it.  It  is  clear  that  clause  1  must  be  read  subject  to  the  provisions 
of  clause  2.  I  cannot  see  that  the  position  of  the  comma  referred 
to  by  Mr.  Stevens,  even  if  it  existed  in  the  original  document 
(for  we  have  only  a  copy  before  us)  really  aftects  the  construction 
of  the  first  clause.  There  ccm  be  no  doubt  that  it  is  qualified  by 
the  one  which  follows  it  Its  provisions  must  be  read  "  subject 
to  the  conditions  hereinafter  contained/'  and  those  conditions  are 
that  there  shall  be  no  mining  under  the  specially  reserved  area 
which  is  in  terms  excluded  from  the  operation  of  the  contract 
The  contract  has  no  force  in  respect  of  the  area  so  reserved 
or  of  the  coal  under  it.  Those  two  considerations,  the  one 
founded  on  legal  principle,  the  other  on  the  construction  of  the 
first  two  clauses,  are  fatal,  it  seems  to  me,  to  the  defendant's 
contention. 

There  are  other  parts  of  the  contract  which  also  appear  to 
show  that  the  meaning  of  the  parties  was  not  that  for  which  the 
defendant  contends.  Take  clause  7,  for  instance.  According  to 
that  clause  the  rights  acquired  by  the  defendant  amount  merely 
to  a  servitude,  which  is  only  to  last  until  the  whole  of  the  "said 
coal "  is  worked  out.  Clearly  that  means  coal  which  the  defend- 
ant has  the  right  to  work  ;  when  that  is  exhausted  the  servitude 
ceases,  but  the  coal  under  the  reserved  area  will  remain  for  the 
owners  of  the  soil.  It  is  not  necessary  to  say  more.  I  think  the 
case  is  clear ;  the  Court  must  grant  judgment  in  favour  of  the 
plaintiffs'  contention  with  costs. 

Solomon  and  Mason,  J.J.,  concurred. 

Plaintiffs'  Attorneys:  Rooth  &  Wesaels ;  Defendant's  Attor- 
neys :  FiwUay,  Mcu'Robert  A  Nierneyer. 


OGILVIE  V.  BETTINI  &  CO.  Ui 


OGILVIE  V.  BETTINI  &  CO. 

1905.    November  16.     Bristowe,  J. 

Practice. — Acliofi  in  Supreme  Court — Change  o/veikue  to  Hvyh  Ct/nrt. 
—Proclamation  14  ^1902,  sec.  29. 

Applicant,  who  wan  being  saed  in  the  Supreme  Court,  applied  for 
change  of  venue  to  the  Witwatersrand  High  Court  on  the  ground 
that  he  and  his  witnesses  resided  in  Johannesburg.  Held^  that  as 
he  had  not  shown  that  the  action  could  be  more  conveniently 
heard  in  the  latter  court  the  application  must  be  refused. 

Application  for  change  of  venue.  The  rcHpondents  had  issued 
summons  and  declaitttion  in  an  action  founded  on  a  contract 
entered  into  and  to  be  performed  in  Pretoria.  The  defendant 
applied  for  change  of  venue  on  the  ground  that  he  and  his 
witnesses  resided  in  Johannesburg.  The  plaintiffs  and  their 
witnesses  lived  in  Pretoria. 

Easelen,  for  the  applicant. 

de  Waul,  for  the  respondents. 

Bristowe,  J. :  This  is  an  application  by  the  defendant  in  an 
action  which  has  been  commenced  in  this  Court,  for  its  transfer 
to  the  High  Court  in  Johannesburg.  Sec  29  of  Proclamation  14 
of  1902,  which  authorises  the  transfer  from  either  court  to  the 
other,  provides  that  the  action  may  be  transferred  in  any  case 
where  it  appears  that  it  may  be  more  conveniently  heard  or 
determined  in  the  other  court.  Now  in  this  case  the  defendant 
is  resident  in  Johannesburg.  Mr.  Emelen  argues  that  in  con- 
sidering which  is  the  most  convenient  place  for  the  action  to 
be  tried  in  I  should  have  regard  to  the  fact  of  the  place  of  the 
defendant's  residence.  It  seems  to  me  if  I  were  to  adopt  that 
argument  I  should  have  to  lay  down  a  general  rule  that  actions 
against  defendants  resident  in  Johannesburg  ought  always  to 
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be  brought  in  Johannesbarg,  and  that  is  not  what  the  legis- 
lature meant  It  seems  to  me  that  under  the  Proclamation  the 
plaintiff  has  the  choice  of  two  courts — either  the  Supreme  Court 
or  the  High  Court — and  prvmd  fcuyie  it  seems  to  me  he  may 
choose  whichever  court  he  likes.  Now  if  there  were  something 
to  show  that  an  action  could  be  tried  in  Johannesburg  more 
conveniently,  having  regard  to  the  expense  to  which  the  parties 
would  be  put  and  the  places  where  their  witnesses  were  living 
or  any  other  circumstances,  an  application  of  this  kind  very 
probably  would  be  granted ;  but  in  the  present  case  the  evidence 
I  have  is  that,  although  the  defend^t's  witnesses  are  resident 
in  Johannesburg,  the  plaintiff's  witnesses  are  resident  in  Fretoriii, 
and  each  one  says  it  is  most  advantageous  to  him  to  have 
the  action  tried  in  the  place  where  his  witnesses  are  resident 
Which  party  to  the  action  is  likely  to  have  the  greater  number 
of  witnesses  I  cannot  say,  but  on  the  evidence  of  both  sides  it 
seems  the  balance  of  convenience  is  not  one  way  or  the  other 
regarding  the  expense  iikely  to  be  incurred ;  and  therefore  I 
do  not  think  that  I  should  deprive  the  plaintiff  of  the  right 
given  to  him  by  law  to  have  the  action  tried  in  whichever  court 
he  pleases.  And,  as  I  say,  if  I  held  that  we  are  to  consider  the 
defendant  only,  and  the  action  must  be  transferred,  it  would  be 
equal  to  saying  that  all  actions  against  defendants  in  Johannes- 
burg must  always  be  brought  in  the  High  Court 

Now  apart  from  the  fact  that  that  is  not  what  it  seems  to  me 
the  legislature  has  provided,  I  think  there  are  reasons  why  a 
general  rule  of  that  kind  would  not  be  desirable.  There  are 
certain  actions  in  which  it  is  desirable  that  the  action  should  be 
brought  in  this  Court  In  the  first  place,  I  think  a  plaintiff  is 
entitled  to  think,  "  My  action  is  so  important,  involving  questioDS 
of  law,  that  I  should  prefer  to  have  it  tried  in  the  Supreme 
Court ; "  or  he  is  entitled  to  say,  '*'  This  is  an  action  which  I 
think  could  be  more  conveniently  tried  before  a  court  from 
which  there  is  a  power  of  appeal,  rather  than  before  a  court 
from  which  there  is  no  appeal."  I  do  not  say  those  would  be 
his  reasons,  but  I  think  they  are  circumstances  preventing  tiie 
Court  from  laying  down  such  a  general  rale  as  I  think  I  should 
have  to  la^  down  if  I  were  to  adopt  the  contention  of  the 
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defendant  I  think,  therefore,  there  is  no  ground  shown  for 
ordering  the  transfer  of  this  action,  and  the  application  is  dis- 
missed with  006t& 

Applicant's  Attorney :  A.  H.  Madeod ;  Respondents'  Attor- 
neys :  Berrangd  d  Bvdler. 


MEIELEREID  v.  BANK  OF  AFRICA,  LTD. 

1905.    November  20.    Innes,  C.J.,  and  Solomon  and 
Bbistowb,  J.J. 

Praeiiee, — Appeal, — Aequieecenee  in  judgment, — Coete  in  eoivH  below 
paid. 

The  appellant  sued  the  respondents  on  two  counts,  the  one  for  money 
due  under  a  contract  of  service,  and  the  other  for  damages  for 
libeL  The  judgment  was  in  effect  one  for  the  defendants  on  the 
first  count,  but  they  to  pay  the  costs,  and  for  the  plaintiff  on  the 
second  count  for  £35  and  costs.  On  the  day  after  the  trial  the 
plaintiff  presented  for  payment  a  taxed  bill  of  costs  incurred  in 
connection  with  both  counts,  which  the  defendants  paid.  Thero- 
after  the  plaintiff  noted  an  appeal  against  the  magistrate's  decision 
on  the  first  count  HM,  that  having  claimed  and  received  pay- 
ment of  the  costs  of  that  count,  appellant  had  acquiesced  in  that 
part  of  the  judgment  and  could  not  appeal  against  it. 

Appeal  from  a  decision  of  the  First  Civil  Magistrate  of 
Johannesburg. 

The  appellant  sued  for  £100  on  two  grounda  By  reason  of 
his  dismissal  from  the  defendants'  service  he  claimed  £65  in 
terms  of  a  penalty  clause  in  the  agreement  between  them  ;  and 
by  reason  of  an  alleged  libel  contained  in  his  letter  of  dismissal 
he  demanded  £535  damages,  which  he  reduced  to  £35  in  order  to 
bring  the  claim  within  the  magistrate's  jurisdiction.    He  sued 
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for  the  total  amount  of  £I(K)  %xA  coetft.  JSEhe  magistrate  gave 
judgment  for  the  plaintiff  for  £35  and  costs;  and  in  stating  his 
reasons  he  treated  the  two  causes  of  action  separately,  giving 
judgment  on  the  first  count  for  the  defendants  without  mention- 
ing costs,  and  on  the  second  for  the  plaintiff  for  £35  and  costs. 
After  the  trial  the  attome}rs  for  the  parties  met.  The  defend- 
ants' attorney  asked  if  the  plaintifTs  attorney  intended  appealing, 
and  on  the  latter  replying  that  he  could  not  say,  the  former 
asked  that  he  might  be  told  if  there  was  to  be  an  appeal  On 
the  following  day  the  plaintifTs  attorney  sent  a  taxed  bill  of 
costs  with  a  request  for  settlement  of  the  bill  and  of  the  judg- 
ment. The  bill  was  headed :  "  Heiklereid  v.  Bank  of  Africa — 
claim  £100— judgment  £35  and  costs,"  and  included  all  the  costs 
on  both  counts.  The  attorney  for  the  defendants  paid  the 
amount,  and  received  a  receipt  "in  settlement  of  judgment 
and  costs  in  the  matter  of  Heiklereid  v.  Bank  of  Africa." 
Five  days  thereafter  the  plaintiff  noted  an  appeal  on  the  fir^ 
count  The  defendants  on  these  facts  contested  his  right  to 
appeal. 

Tivdall,  for  the  respondents:  The  plaintiff,  by  his  conduct 
in  presenting  the  bill  of  costs  and  giving  a  receipt  in  settlement 
of  the  whole  judgment,  is  estopped  from  appealing.  He  treated 
the  whole  judgment  as  one. 

Roas,  for  the  appellant :  The  plaintiff  is  not  estopped,  because 
he  never  intended  to  give  up  his  right  to  appeal ;  see  Bigelow 
on  Estoppel,  p.  570.  He  has  not  waived  his  right  to  attack  the 
judgment  on  the  first  count 

TindaU,  in  reply:  If  the  appellant  is  not  estopped,  he  is 
debarred  from  appealing  on  the  ground  of  acquiescence  in  the 
judgment ;  see  Wayland  v.  Transvaal  Oavemment  ([1904]  TJS. 
753). 

Innes,  C.J.:  In  my  opinion  the  Court  should  not  entertain 
this  appeal.  The  appellant  sued  the  bank  upon  two  distinct 
causes  of  action  intone  summona  The  first  claim  was  for  £65 
under  a  contract  of  service;  the  second  was  for  £35,  being 
damages  for  an^alleged  libel  contained  in  the  letter  of  dismissal. 
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A  total  amount  of  £100  was  demanded  on  the  two  grounds.  The 
judgment*  as  entered  on  the  record,  was  in  favour  of  the  plaintiff 
for  £35  with  costs.  But  in  pronouncing  his  reasons  the  magis-t 
tnte  dealt  separately  with  each  of  the  causes  of  action  stated 
in  the  summons.  On  the  first  cause  he  gave  judgment  for  de- 
fendants, saying  nothing  about  the  costs.  Then  he  dealt  with 
th^  second  daim,  and  gave  judgment  for  plaintiff  for  £35  upon 
that  daim  with  costs.  After  the  judgment  had  been  given  it 
appears  that  a  conversation  took  place  between  the  attorneys  of 
the  two  parties.  There  is  some  dispute  as  to  what  occurred  at 
this  interview;  but  it  is  dear  that  the  respondents'  attorney 
asked  the  appdiant's  attorney  whether  he  meant  to  appeal, 
and  to  let  him  know  if  he  dedded  to  do  so.  At  any  rate 
enough  was  said  to  show  the  appellant's  attorney  that  there 
was  some  chance  of  a  cross-appeal  in  case  an  appeal  was  noted 
by  his  client. 

On  the  10th  October  notice  of  taxation  was  sentby  the  appel- 
lant's attorney,  and  in  due  course  a  demand  for  £36  and  taxed 
costs  followed,  and  this  demand  was  in  due  course  settled.  A 
reference  to  the  bill  shows  that  the  costs  which  were  taxed  were 
the  total  costs  in  the  case — ^those  incurred  in  the  first  daim  as 
well  as  those  incurred  in  the  second.  Now  either  the  judgment 
was  a  single  one  for  £35  with  costs,  or  it  formed  two  separate 
judgments.  If  a  single  one  for  £35  and  costs,  then  it  has  been 
fully  settled,  and  a  receipt  given  by  plaintiff's  attorney  in  setUcf- 
ment  of  the  full  amount  and  taxed  costa  But  perhaps  the  more 
correct  view  is  that  two  judgments  were  given — one  for  the 
defendants  on  the  first  count,  they  having  to  pay  costs,  and 
one  for  £35  for  plaintiff  with  all  costs  upon  the  second  count 
Taking  it  in  that  way,  it  is  still  clear  tliat  the  plaintiff  has 
claimed  his  costs  on  the  first  count  and  got  them;  and  the 
question  is  whether  he  can  now  attack  the  judgment  given  upon 
that  count 

It  hardly  seems  to  me  a  case  for  the  application  of  the  doc- 
trine of  estoppel ;  it  is  rather  a  question  of  acquiescence.  Voet 
(49,  1,  2)  in  dealing  with  the  question  says  any  party  may 
appeal  who  thinks  he  has  been  prejudiced  by  a  judgment,  unless 
he  has  expressly  or  tacitly  approved  of  or  acquiesced  in  the  judg- 
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ment.     And  he  gives,  as  an  instance  where  no  appeal  is  allowed, 
the  case  of  a  man  who  has  asked  for  time  for  payment  of  a 
judgment.    That  is  a  stronger  case  than  the  present,  and  there 
is  no  need  to  say  what  the  decision  would  be  if  it  came  before 
us.    Here  costs  have  been  accepted  on  a  count  in  regard  to  which 
the  appellant  now  desires  to  appeal.    There  is  an  English  case, 
a  Privy  Council  decision,  which  appears  to  adopt  the  same  prin- 
ciple as  Voet.    In  Brown  v.  Davenport  (14  Eng^  Rep.  708;  II 
Moore  P.C.  297)  the  headnote  is  as  follows:  "A  sentence  of  the 
Prerogative  Court  of  York,  in  a  testamentary  cause,  was  pro- 
nounced in  August,  1856.    This  sentence  decreed  probate  of  the 
will  in  question,  costs  being  given  out  of  the  testator's  estate  to 
both  parties^    These  costs  were  taxed  and  paid  in  November  of 
that  year,  the  proctor  of  the  opposing  party  attending.    In  June, 
1867,  application  was  made  by  the  party  originally  opposing  the 
will  for  leave  to  appeal.    Such  application  refused,  on  the  ground        -s 
that  the  taxation  and  receipt  of  the  costs  was  an  acquiescence  in        j| 
the  sentence,  and  perempted  the  appeal."    In  giving  judgment 
Dr.  LusHiNQTON  said  this :  "  .  .  .  The  second  question  brought         «] 
forward  by  the  respondents  is  that  the  appeal  is  pierempted  by 
reason  of  the  applicant's  proctor  having  attended  the  taxation, 
and  received  the  costs  given  by  the  sentence  sought  to  be 
appealed  from.    It  is  unnecessary  to  deal  with  the  first  ques- 
tion, and  we  are  of  opinion,  upon  this  last  -ground  alone,  that        ^ 
according  to  the  universal  practice  of  this-  Court  the  appeal  is        -^ 
perempted,  and  without  reference  to  any  other  circumstances  we        ^^ 
must  refuse  leave  to  appeal.    From  the  nature  of  the  case,  how- 
ever, no  costs  will  be  given."    Now  that  case  is  on  all  fours  with 
the  present  one.    There  a  man  who  had  accepted  costs  given  by       <t:^ 
a  judgment  asked  for  leave  to  appeal  against  it    The  court  said,       '^i 
"  You  have  accepted  the  benefit  of  the  decision  and  cannot  obtain        tip] 
leave  to  appeal  against  it"    Here  the  appellant  accepted  the       "^ 
benefit  of  the  judgment  on  the  first  count  by  claiming  and  re-        ^ 
ceiving  costs.     By  common  law  he  thereby  lost  his  right  of 
appeal.    I  do  not  think  the  statutory  provisions  as  to  appeal  in        ^  ^ 
any  way  change  the  position.     They  lay  down  the  conditions       ^jj 
under  which  appeals  may  be  brought;  but  they  do  not  do  away       ^^k 
with  the  doctrine  of  the  common  law  that  a  party  may  by  his        14 
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conduct  debar  himself  from  bringing  an  appeal  at  all.  I  think 
on  these  ground.s  the  appeal  should  not  be  allowed,  but  should  be 
dismissed  with  costs. 

SoijOMOX  and  Bristowe,  J.J.,  concurred. 
Appellant «  Attorneys :  RtPiLX  i('  Jacot}kz  ;  Respondents*  Attor- 
neys: Beyn'^A  Oosthtui:ev. 


DONALDSON  v.  BRITISH  SOUTH  AFRICAN 
ASPHALTE  AND  MANUFACTURING  CO., 
LTD. 

1905.    NovcTuh^r  20.     Innes.  C.J.,  and  Solomox 
and  Bristowe,  J.J. 

^"npnny.— Foreign  liquidation. — AstteU  in  the  TrannvacJ. — AppliceUion 
firr  compu^Hory  fiqnidation. — Rticognition  of  foreign  liquidcUorf, 

A  Capo  company,  having  an  office  and  movahlo  assets  in  the  Tmnsvaal, 
was  plaood  in  liquidation  in  tlie  Cape  Colony.  Shortly  after  the 
appointment  of  Cape  liqiiidat'Ors  the  appellant  applied  for  and 
obtained  a  nde  nitn  for  the  provisional  liquidation  of  the  company 
in  '.he  Transvaal,  and  for  the  appointment  of  a  proviHional  liqui- 
<lator.  On  the  return  day  of  the  rule  the  liquidators  showed  cause 
^inst  it  as  being  unnecessary,  and  suggested  that  they  should  be 
appointed  liquidators  in  the  Transvaal.  The  rule  was  discharged. 
^fidy  on  appeal,  that  under  the  circumstances  it  had  been  rightly 


^uere  a  foreign  company  under  liquidation  abroad  has  assets  in  the 
Transvaal,  the  proper  course  is  for  the  foreign  liquidators  to  apply 
to  the  Court  to  recognise  their  position  and  capacity  in  this  colony. 
The  Court  will  deal  with  each  such  application  on  its  own 
loents ;  and  if  satisfied  that  the  convenient  and  proper  course  is 
to  avoid  a  double  liquidation,  may  in  its  order  recognising  the 
foreign  liquidators  safeguard  the  interests  of  local  creditors  by 
'lirecting  security  to  be  given  or  otherwise. 


TP.     05—26 
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Appeal  from  a  decision  of  Wessels,  J.,  in  the  Witwatersrand 
High  Coaii. 

The  respondents  were  a  company  registered  in  the  Cape 
Colony,  but  had  an  office  in   Johannesburg,   Transvaal,  and 
carried  on  business  in  this  colony.    They  possessed  no  immov- 
able property  in  the  Transvaal,  their  only  assets  consisting  of 
the  proceeds  of  certain  contracts  with  the  Johannesburg  Muni- 
cipality.    In  September,  1905,  the  company  was  placed  under 
provisional  liquidation  in  the  Cape  Colony,  and  this  order  was 
made  final  on  the  17th  October.    On  the  21st  October  the  Ci^ 
liquidators   instructed   their  Johannesburg  agent  by  wire  to 
protect  the  interests  of  the  company's  local  creditors  and  oon- 
.  tributorie&     On  the  23rd  October  application  was  made  by  the 
appellant  to  the  High  Court  to  have  the  company  placed  under 
liquidaticm  in  the  Transvaal,  and  to  have  a  provisional  liquidator 
appointed  here.     The  court  granted  an  order  for   provisional 
liquidation,  but  refused  the  application  for  a  local  liquidator^ 
On  the  return  day  the  rule  was  discharged  with  costs,  the  Cape 
liquidators  opposing  its  being  made  final  on  the  ground  that  H 
was  not  desirable  to  have  two  sets  of  liquidators,  and  they" 
wished  to  be  recognised  in  the  Transvaal.    Against  tlua  deddon 
an  appeal  was  brought 

van  Heerden,  for  the  appellant :  The  Court  has  the  power  to 
hear  and  grant  an  application  for  the  liquidation  in  this  colony 
of  a  foreign  company  placed  in  liquidation  in  the  foreign  country; 
see  ExparU  Stegmann  ([1902]  T.S.  40);  In  re  Ariola  Hermanos; 
Ex  parte  Andri  ChiU  (24  Q.B.D.  640).  The  costs  of  the  a|^i- 
cation  in  the  High  Court  should  be  paid  by  the  company,  as  it 
was  necessary  to  come  to  court  seeing  that  the  contracts  were 
lapsing. 

Taylor,  for  the  respondents:  The  proper  procedure  was  for 
the  foreign  liquidators  to  have  been  communicated  with  so  as  to 
have  them  recognised  in  that  capacity  in  the  Transvaal  The 
application  was  wholly  unnecessary,  and  therefore  the  iqppellant 
was  rightly  ordered  to  pay  the  costs  of  the  application  in  the 
High  Court  With  regard  to  the  proper  procedure  in  cases  of 
foreign  liquidations,  see  ExparU  Lisaaek  ([1903]  TJS    856); 
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Trvatee  of  Houme,  Sons  &  Co.  v.  TrvMeea  of  Hawse,  Sotis  &  Co. 
(3  S.C.  14) ;  In  re  Clarke's  Zautpansberg  Exploration  Co.  (9  S.C. 
197). 

van  Heerden,  replied.. 

Innes,  C.J.:  The  Asphalte  Manufacturinji^  Co.  is  registered 
with  limited  liability  in  Cape  Colony,  carries  on  business  there, 
and  also  carries  on  business  and  has  a  separate  office  in  Johan- 
nesburg. Li  September,  1905,  a  provisional  order  was  made  by 
the  Cape  court  placing  the  company  in  liquidation ;  the  order 
was  made  final  on  the  17th  October,  and  three  liquidators  resi- 
dent in  Capetown  were  appointed.  On  the  21st  October  the 
Cape  liquidators  sent  a  telegram  to  their  Johannesburg  agent 
asking  him  to  make  the  inquiries  necessary  to  protect  the  in- 
terests of  the  local  creditors  and  contributories.  On  the  23rd 
October  the  appellant  Donaldson  applied  as  a  matter  of  urgency 
to  the  Witwatersrand  High  Court,  and  obtained  an  order  pro- 
visionally placing  the -company  in  liquidation  here,  and  appoint- 
ing Mr.  Hill  provisional  liquidator.  On  the  return  day  of  that 
order  the  Cape  liquidators  appeared  to  show  cause.  They  were 
willing  that  there  should  be  a  Transvaal  liquidation,  but  they 
considered  that  it  was  inconvenient  that  there  should  be  two  sets 
of  liquidators,  and  they  wished  to  be  appointed  liquidators  in 
the  Transvaal.  Mr.  Justice  Wessels;  before  whom  the  applica- 
tion to  make  the  order  final  was  heard,  discharged  it ;  and  from 
his  decision  the  present  appeal  is  brought. 

Now  there  is  nothing  in  Law  1  of  1894  which  would  prevent 
this  Court  from  placing  in  liquidation  a  company  registered  out- 
side the  Transvaal,  but  domiciled  for  purposes  of  business  in 
Johannesburg  and  carrying  on  business  there.  On  the  contrary, 
aec  3  is  wide  enough  to  cover  such  a  case.  The  words  are: 
"Such  an  order  may  be  granted  on  an  application  to  the  Court 
in  the  form  of  a  petition,  which  can  be  made  by  the  company  if 
incorporated  in  this  Republic,  or,  if  not  incorporated  in  this 
Republic,  by  any  official  of  the  company  qualified  and  autho- 
rised. .  .  ."'  That  language  shows  that  the  legislature  contem- 
plated that  in  certain  contingencies  a  foreign  company  might 
apply  for  liquidation  here.    And  that  that  was  the  practice  of 
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the  late  High  Court  appears  from  what  was  said  io  Stegmanns 
case  had  been  done  in  regard  to  the  Cape  of  Oood  Hope  Bunk, 
where  an  order  was  made  for  a  Transvaal  liquidation  of  a  foreign 
company.  I  assume,  therefore,  for  the  purposes  of  this  judgment, 
that  it  is  competent  for  this  Court  to  place  in  local  liquidation  a 
company  carrying  on  business  outside  this  colony,  and  already 
being  liquidated  elsewhere.  Biit  clearly  the  Court  would  not 
lightly  adopt  that  course,  especially  if  the  assets  in  this  colony 
consisted  of  movables,  and  it  would  be  convenient  that  there 
should  be  only  one  liquidation.  The  whole  question  here  is 
whether  it  was  advisable  and  proper  to  make  an  order  for  two 
liquidations.  From  the  facts  of  the  case  it  is  clear,  and  indeed 
it  is  hardly  disputed,  that  the  convenient  course  would  have  been 
not  to  make  the  order.  The  only  movable  assets  here  were  the 
proceeds  of  certain  contracts  with  the  municipality;  and  that 
money  corld  have  been  as  well  collected,  and  the  interests  of  the 
creditors  as  well  protected,  by  the  appointment  of  an  agent  for 
the  liquidators  here  as  by  a  local  liquidation.  Therefore  it  seems 
to  me  the  learned  judge  against  whose  decision  the  appeal  is 
brought  was  right  in  setting  the  provisional  order  aside. 

Then  comes  the  question  of  C06t&  Mr.  van  Heerden  says 
costs  should  come  out  of  the  estate,  because  his  client  was  com- 
pelled to  go  to  court  on  the  23rd  October,  inasmuch  as  the  con- 
tracts were  lapsing  on  that  day.  But  Donaldson  misconceived 
his  remedy.  His  proper  course  was  to  communicate  with  the 
Cape  liquidators.  It  is  clear  he  knew  about  them,  and  a  tele- 
gram to  them  would  have  met  all  his  requirements.  They  would 
have  ap^inted  an  agent  to  do  what  Hill  afterwards  did.  Instead 
of  doing  that  he  went  to  court  on  an  urgency  application,  and 
got  the  provisional  order.  That  was  the  wrong  course,  and  for 
having  taken  it  he  must  pay  the  penalty.  The  Court  cannot 
order  costs  out  of  the  estate.  The  appeal  must  be  dismissed  with 
costs. 

An  important  point  of  practice  arises  in  connection  with  this 
case.  The  proper  course  to  be  followed  by  the  liquidator  of  a 
foreign  company,  which  is  being  wound  up  outside  this  colony 
and  has  assets  here,  is  for  him  to  come  to  Court  and  ask  that  his 
position  be  recognised.    The  general  rule,  especially  if  there  are 
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only  movable  assets  here,  should  be  to  obtain  the  reoognitioD  of 
the  foreign  liquidators.  The  Court  would  in  such  an  application 
take  all  the  dreumstances  into  consideration,  and  if  they  showed 
that  it  was  desirable  to  have  a  separate  liquidation  in  this  colony 
the  Court  would  take  a  course  ensuring  that.  But  it  is  right  that 
a  foreign  liquidator,  if  he  is  entitled  to  movable  assets  in  this 
colony,  should  come  to  the  C9urt  to  have  his  position  recognised. 
The  Court,  while  according  that  recognition,  would  in  the  order 
direct  that  security  be  given  to  the  satisfaction  of  the  Master,  so 
as  in  some  degree  to  protect  the  interests  of  creditors  and  to 
ensure  that  the  distribution  of  the  assets  is  made  in  accordance 
with  the  law  of  this  country.  No  such  order  was  made  in  the 
court  below,  but  we  have  the  right  to  make  it  now,  and  neither 
party  objects  to  our  doing  so.  So.  that,  while  discharging  the 
provisional  order,  we  will  make  a  new  order  recognising  the 
position  of  the  Cape  liquidators  entitling  them  to  administer  the 
movable  assets,  and  directing  them  to  give  security  for  £1000  to 
the  satisfaction  of  the'  Master.  Although  this  order  was  not 
asked  for  by  either  side,  I  think  it  is  more  in  accordance  with 
the  attitude  of  the  Cape  liquidators  than  with  the  position  taken 
up  by  Mr.  Hill.    The  appeal  will  be  disallowed  with  costs. 

Solomon  and  Bristowe,  J.J.,  concurred. 

Appellant's  Attorneys :  Rees  it  Jaubert ;  Respondents'  Attor- 
neys :  Macintotsh  &  Kennerley. 
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REX  V.  JOHN. 

1905.     November  24.     IxxEs,  C.J.,  and  Solomon  and 
Bristowe,  J.J. 

Liquor  Law. — SellUig  to  ttaiiveif. — Atjreeiiient, — Deliwry, — Ordifiance 
32c/1902,  iwc.  46. 

Sec.  46  of  Ordinance  32  uf  1902  makes  it  an  offence  to  sell,  barter, 
give,  or  otherwise  supply  liquor  to  any  coloured  person.  To  sup- 
port a  conviction  under  this  section  there  must  be  delivery  of 
the  liquor ;  a  mere  agreement  to  sell  is  not  enough. 

Argument  on  review. 

The  accused  was  convicted  of  a  contravention  of  sec.  46  of 
Ordinance  32  of  1902,  by  selling,  supplying,  bartering  or  giving 
two  bottles  of  whisky  to  one  Kom  Kom.  The  latter  testified 
that  the  accused  had  undertaken  to  obtain  whisky  for  him  in 
consideration  of  the  paymen'«  of  £1,  that  on  the  next  day  the 
accused  returned  with  two  bottles,  and  upon  seeing  a  constable 
he  dropped  one  bottle  and  was  arrested  with  the  other  still  in 
his  possession.  The  police  constable  gave  corroborative  evidence 
as  to  the  dropping  of  the  one  bottle  and  as  to  the  arrest. 

Reitz  (at  the  request  of  the  Court),  for  the  accused :  The 
native  Kom  Kom  was  an  accomplice,  and  his  evidence  must  be 
corroborated.  The  uncorroborated  evidence  of  an  accomplice  is 
not  sufficient.  Before  a  person  can  be  convicted  of  contravention 
of  sec.  46  of  Ordinance  32  of  1902,  it  is  essential  to  prove  that 
there  has  been  actual  delivery  of  liquor  to  a  coloured  person ;  see 
Qtieen  v.  FiUton  (4  E.D.C.  235,  at  p  239). 

Barber,  for  the  Crown :  Kom  Kom  was  not  an  accomplice ;  he 
was  the  native  to  whom  the  liquor  was  to  have  been  supplied. 
Even  if  he  were  an  accomplice  the  evidence  of  the  police  con- 
stable is  sufficient  corroboration.  Further,  actual  delivery  of  the 
liquor  to  the  coloured  person  is  not  essential.  When  once  there 
has  been  a  completed  agreement  to  supply,  the  section  has  been 
contravened ;  see  Rax  v.  Guldjiam  ([1904]  T.S.  794).    The  section 
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inakeR  it  a  criminal  offence  merely  to  sell :  there  is  no  mention 
of  "  delirery  "  in  the  section. 

Innbs,  CJ.  :  I  think  this  sentence  must  be  set  aside  on  the 
second  ground  raised  by  Mr.  Reitz.  If  the  word  "  sell "  had  stood 
alone,  without  the  words  "  or  otherwise  supply/'  even  then  I  think 
there  would  be  considerable  force  in  the  argument  that  by  selling 
the  legislature  meant  to  refer  only  to  a  sale  completed  by  deli- 
very ;  because  it  is  clear  that  the  mischief  which  the  Ordinance 
^as  passed  to  prevent  was  the  supply  of  intoxicating  liquor  to 
coloured  persons.  But  the  word  "sell"  does  not  stand  alone ;  the 
^ords  are  "  sell,  barter,  give  or  otherwise  supply  to  any  coloured 
person/'  I  think  "  supply"  must  be  taken  to  have  a  reference  to 
the  words  preceding  it ;  that  is,  no  person  shall  supply  by  selling, 
bartering  or  giving.  That  is  the  effect  of  the  section.  In  this 
case  it  is  admitted  that  there  was  no  delivery — merely  a  contract 
of  sale.  That  is  no  crime  under  the  section,  and  therefore  this 
appeal  should  be  allowed.  I  do  not  think  Rex  v.  Ooldjlam  applies. 
That  was  a  case  under  an  entirely  different  law,  applicable  to 
dealing  in  un wrought  gold.  The  expression  ''or  otherwise 
supply"  does  not  occur  in  that  law.  Having  regard  to  the 
terms  and  scope  of  the  Gold  Law,  it  was  held  that  the  mere 
entering  into  a  contract  of  sale  was  such  a  dealing  in  unwrought 
gold  as  the  Law  made  an  offence.  Here  we  have  a  mere  contract 
of  sale  without  the  supply  of  the  liquor ;  and  that  is  not  an 
offence  under  sec  46  of  Ordinance  32  of  1902.  The  conviction 
and  sentence  must  be  quashed. 

Solomon  and  Bristowe,  J.J.,  concuiTcd. 
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CIGARETTE  CO. 

1905.    Xoveniber  24.    Inke8,  C.J.,  and  Solomon  and 
Bristowe.  J.J. 

Purchase  aiid  gale,  —  Breach  of  eMential  coiidUum,  —  Retscufitiuti,  — 
Damages.  —  Pleadimj.  —  Actio  redhibitoria,  —  Practice,  —  Amefid- 
metit  ofi  appeal. 

In  an  action  by  the  purchaser  for  rescission  of  the  sale  and  damages,  the 
declaration  alleged  that  the  seller  had  undertaken  as  a  condition 
of  the  contract  to  repair  the  article  sold ;  that  he  had  failed  and 
refused  to  do  so ;  and  that  the  article  was  therefore  useless  to  the 
purchaser,  who  had  suffered  damage  in  consequence.  Held,  on 
appeal,  that  on  the  declaration  as  framed  no  case  for  claiming 
rescission  had  been  made  out,  inasmuch  as  there  was  no  allegation 
either  that  the  defect  to  be  repaired  was  such  that  if  the  purchaser 
had  known  of  its  extent  he  would  not  have  purchased,  or  that  it 
was  of  such  a  nature  as  to  render  the  article  unfit  for  the  purpose 
for  which  it  was  bought.  As  the  respondent  refused  to  accede  to 
the  suggestion  of  the  Court  that  the  declaration  should  be  amended 
in  the  above  respects,  and  as  the  evidence  in  regard  to  damages 
was  not  satisfactory,  the  appeal  was  allowed  Judgment  of  abso- 
lution directed  to  be  entered. 

Appeal  from  a  decision  of  Ma.son,  J.,  in  the  Witwatersrand 
High  Coui-t. 

The  plaintiff  company  in  the  coui-t  below  (now  i-espondent) 
alleged  in  the  declaration  that  on  the  7th  Fcbi-uary,  1905,  tlie 
parties  concluded  a  contract  whereunder  the  defendant  wold  to 
the  plaintiff  for  the  sum  of  £270  two  cigarette  machine8;  that 
the  said  machines  wer*3  sold  for  the  purpose  of  manufacturing 
cigarettes  in  the  plaintiffs  business  in  Capetown;  that  in  the 
conditions  of  the  contract  it  was  stipulated  that  the  defendant 
should  at  his  own  expense  place  the  machines  in  good  working 
order;  that  the  machines  were  delivered  at  Johannesburg  and 
transjKjrted  to  Capetown  in  tenns  of  the  contract;  but  though 
the  plaintiff  had  paid  the  purchase-price  and  fulfilled  its  part 
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of  the  agreement,  the  defendant,  in  spite  of  repeated  demand, 
had  failed  and  refused  to  put  the  said  Dachines  in  good  working 
order,  and  they  had  throughout  been  useless  to  the  plaintiff. 
The  plaintiff  tendered  redelivery  of  the  machines,  and  claimed : 
(a)  rescission  of  the  contract  and  refund  of  the  purchase-price ; 
(6)  £250  damages ;  (c)  storage  at  the  rate  of  £5  per  month  from 
the  date  of  delivery.  The  defence  was,  firstly,  a  general  denial, 
and  in  the  alternative  the  defendant  pleaded  that  if  it  was  one 
of  the  conditions  of  the  original  contract  that  he  should  at  his 
own  expense  place  the  machines  in  order,  he  had  been  discharged 
from  such  condition  by  a  subsequent  agreement.  The  learned 
judge  in  the  court  below  found  that  it  was  an  essential  condition 
of  the  contract  that  the  defendant  should  put  the  machines  in 
working  order,  that  the  defendant  had  not  been  discharged  from 
that  condition,  that  he  had  failed  to  carry  it  out,  and  that  the 
machines  were  quite  useless  for  the  purpose  for  which  they  were 
purchased.  He  gave  judgment  for  the  plaintiff  for  the  rescission 
of  the  contract  and  a  refund  by  the  defendant  of  the  purchase- 
price,  for  £104  as  damages,  and  for  storage  at  the  rate  of  £2  per 
month  from  the  1st  May,  1905.  From  this  decision  the  defendant 
appealed. 

The  facts  material  to  the  decision  appear  suiSciently  from  the 
judgment  on  appeal. 

Gregorowaki,  for  the  appellant:  The  plaintiff  in  the  court 
below  could  not  succeed  on  the  declaration  as  framed.  There 
must  be  an  allegation  of  latent  defect  at  the  time  of  sale,  or  that 
the  machines  are  in  such  a  condition  as  to  be  incapable  of  repair. 
The  wording  of  the  contract  is  important.  The  plaintiffs  only 
remedy  is  the  actio  redhibitm^  for  rescission,  but  the  declaration 
does  not  support  the  redhibitory  action.  The  machines  have  been 
delivered  and  the  dominiuin  in  them  has  passed,  therefore  the 
only  remedy  is  by  way  of  the  actio  redhibitoritc.  Neither  by 
English  law  nor  by  Roman-Dutch  law  is  the  mere  breach  of  one 
of  the  conditions  of  a  contract  sufiicient  ground  for  rescission ;  it 
merely  gives  rise  to  an  action  for  damages.  The  decision  in  the 
coui-t  below  can  only  be  justified  on  an  entirely  different  issue — 
one  to  which  the  attention   of   the   parties  was  not  directed. 
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Damages  in  a  redhibitory  action  are  merely  return  of  the 
purchase-price,  interest  thisreon,  out  of  pocket  expenses,  and  the 
fruits  of  the  article  must  be  given  up.  Loss  of  profit  cannot  be 
recovered;  see  Voet,  21,  1,  4;  Tlieron  v.  Africa  (10  S.C.  246). 
The  cases  of  Friis  v.  British  United  D.  M.  Co.  (5  H.C.G.  270) 
and  Irvine  &  Co,  v.  Berg  (Buch.  1879,  p.  188)  have  a  bearing 
upon  the  present  case. 

Goch,  for  the  respondent:  The  declaration  claims  rescission 
of  the  contract  on  the  ground  of  a  breach  of  one  of  the  conditions. 
It  is  not  necessary  to  allege  that  the  condition,  which  has  not 
been  fulfilled,  was  essential ;  it  is  sufiicient  if  it  is  proved  to  be 
essential  {Digest,  19, 1,  sees.  1,  2  and  3;  Domat's  CivU  Law,  vol. 
1,  p.  243).  The  Sale  of  Goods  Act  of  1893  permits  of  a  rescission 
of  a  contract  for  breach  of  a  condition ;  see  also  Anson's  Law  of 
Contracts,  pt  5,  ch.'  2.  French  law  is  also  clear  upon  this  point; 
see  Cachard's  French  Civil  Code,  p.  270,  sec.  1184.  When  the 
Boman-Dutch  law  is  silent  or  doubtful  upon  any  point  the  law 
of  other  countries  should  be  referred  to;  see  also  Jourdtian  v. 
Dreyer  (18  S.A.L.J.  410).  The  condition  which  has  been  broken 
in  this  contract  may  either  be  considered  as  a  suspensive  or 
resolutive  condition ;  see  Murray  v.  de  ViUiers  (1  Menz.  366). 
As  a  fact  the  machines  are  in  such  a  condition  as  to  be  incapable 
of  repair,  and  are  useless  to  the  purchaser.  At  the  time  of  the 
sale  their  condition  was  the  same,  but  the  respondent  was  unaware 
of  that  fact.  The  respondent  is  entitled  to  rent  for  storage  of 
the  machines,  out  of  pocket  expenses  and  damages  for  the  reason- 
able consequences  of  the  breach  of  contract. 

Even  if  this  appeal  is  allowed  the  appellant  should  not  be 
given  his  costs,  since  the  point  raised  on  appeal  was  not  taken  in 
the  court  below ;  see  Cooper  v.  Cooper  (13  App.  Cas.  88). 

OregorowsH  was  not  heard  in  reply. 

Innes,  C.J. :  The  respondent,  the  Aristo  Cigarette  Co.,  bought 
two  second-hand  machines  for  the  purpose  of  making  cigarettes.  It 
is  admitted  upon  the  pleadings  that  they  were  in  the  intentioD 
of  both  parties  purchased  for  that  purpose.  In  the  contract, 
which  is  contained  in  a  letter  of  the  7th  February  from  Wein- 
berg to  the  Aristo  Cigarette  Co.,  a  special  condition  appears.    I 
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had  better  read  the  whole  letter :  "  I  hereby  agree  to  sell  you  two 
Luddington  cigarette  machines  and  about  400  reels  of  cigarette 
papers  for  the  sum  of  £270,  to  be  paid  by  you  as  follows, 
£70  cash  and  two  bills  for  £100  each  to  be  paid  by  you  as  follows, 
one  bill  payable  on  the  27th  May,  1905,  and  one  bill  payable  on 
the  27th  August,  1905.  I  herewith  agree  to  put  those  machines 
in  order  to  make  cigarettes  at  my  expense,  providing  you  give 
me  a  man  who  understands  the  working  of  the  machines,  those 
machines  to  be  put  by  you  in  your  factory  in  Capetown  at  your 
expense.  You  must  take  delivery  of  those  machines  in  Johan- 
nesburg." The  machines  were  delivered  by  Weinberg  to  the 
Aristo  Co.  in  Johannesburg,  subject  to  the  condition  contained  in 
the  letter.  The  learned  judge  found  as  a  fact  that  these  machines 
were  not  damaged  in  transit — that  they  were  in  the  same 
condition  on  rejiching  Capetown  as  when  delivered  in  Johannes- 
burg. When  they  arrived  in  Capetown  they  were  taken  in  hand 
by  one  Wright,  who  was  approved  by  both  parties.  He  failed 
to  put  them  in  order;  and  then  two  brothers  Schreiber  were 
employed  by  the  Aristo  Cigarette  Co. ;  they  also  found  it  impos- 
sible to  set  them  right.  Without  going  into  the  evidence  in 
detail,  I  may  state  that  the  learned  judge  found  the  machines 
could  not  be  repaired  without  an  expenditure  of  money  and 
a  lapse  of  time  which  would  be  practically  prohibitive,  and  were 
not  in  the  contemplation  of  the  parties.  Though  there  is  a  certain 
conflict  of  testimony,  yet  there  is  sufficient  evidence  on  the 
record  to  justify  his  conclusion,  and  therefore  the  Court  should 
not  set  aside  the  finding  on  that  question  of  fact. 

Then  a  special  defence  was  raised  in  the  court  below.  It  was 
urged  that  the  contract  contemplated  that  the  plaintifT  should 
select  a  man  to  effect  the  repairs,  and  that  after  that  all  the 
defendant  had  to  do  was  to  pay  the  man';  that  under  the  con- 
tract he  had  no  further  responsibility.  In  my  opinion  that  is 
not  the  true  meaning  of  the  contract.  The  seller  not  only  under- 
took to  pay  for  the  repair  of  the  machines,  but  undertook  to 
have  them  put  in  order.  That  responsibility  was  on  him.  I  do 
not  think  any  special  agreement  was  come  to  when  Wright  was 
employed  which  discharged  defendant  from  the  responsibility. 
There  was  conflicting  evidence  on  that  point  also ;    but  I  think 
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the  judge  was  correct  in  coming  to  the  conclusion  that  the  parties 
never  meant  to  vary  the  contract,  and  that  the  responsibility  for 
repairs  remained  with  Weinberg.  The  special  defence  therefore 
fails,  and  that  being  so,  we  must  consider  the  legal  poeition 
arising  on  the  facts. 

Now  having  regard  to  the  evidence,  considered  altogether 
apart  from  the  pleadings,  one  would  think  primA  fade  that  the 
respondent  ought  to  be  able  to  claim  rescission  of  the  contract. 
Two  grounds  were  advanced  for  this  claim.  One  is  that  on  the 
facts  an  actio  redUiibitoria  will  lie.  The  scope  of  that  action  is 
dealt  with  by  Voet,  and  there  is  a  series  of  decisions  in  the  Cape 
courts — Irvine  cfe  Co.  v.  Berg,  Tlieron  v.  Africa,  and  Waijd  v. 
Mwrieon — ^in  which  it  has  been  considered.  Even  after  the  goods 
have  been  delivered,  if  there  is  a  latent  defect  in  them  so  serious 
that  if  the  buyer  had  known  of  it  he  would  not  have  bought 
them,  then  the  buyer  can  claim  a  rescission  of  the  contract  and 
the  return  of  the  purchase-money.  Of  course  if  he  accepts  the 
goods  with  .knowledge  of  the  defect  he  cannot  make  such  a  claim, 
but  he  can  if  they  are  simply  delivered,  and  he  only  on  inspecticm 
discovers  the  latent  defect.  It  was  suggested  on  the  facts  that 
the  Court  would  have  been  justified  in  granting  rescission  as  in 
an  actio  redhibitoria.  There  was  another  ground  suggested, 
and  that  was  that  there  had  been  a  breach  of  an  essential  term 
of  the  contract  by  Weinberg,  and  that  that  entitled  the  buyer 
to  claim  a  rescission.  Upon  the  latter  question  I  desire  to 
express  no  opinion.  No  authority  in  point  has  been  quoted  to 
us  from  the  Roman-Dutch  law.  We  have  been  referred  to 
English  law,  and  to  the  French  Civil  Code;  but  this  Court 
administers  Roman-Dutch  law,  and  in  deciding  what  remedies 
are  open  to  a  purchaser  we  must,  in  the  first  place,  have  regard 
to  principles  and  practice  of  that  law.  I  wish  to  guard  myself 
against  deciding  the  point,  because  it  is  not  necessary  to  do  sa 
I  am  satisfied  that  as  the  declaration  stands  it  is  not  framed  so 
as  to  found  an  action  for  rescission,  either  redhibitory  or  based 
on  the  breach  of  an  essential  condition  of  the  contract.  The 
declaration  alleges  that  the  contract  contains  a  special  under- 
taking to  repair  the  machines,  and  then  proceeds  as  follows  :- 
"  Plaintiff  has  repeatedly  demanded  from  defendiuit  that  he  place 
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the  said  machines  in  good  working  order,  and  plaintiff  has  done 
all  it  was  bound  to  do,  and  all  conditions  have  been  fulfilled 
entitling  plaintiff  so  to  demand  from  defendant  that  he  should 
place  the  said  machines  in  good  working  order;  but  defendant 
has  failed  to  do  so,  an<^  remains  in  default,  and  consequently  the 
said  machines  have  throughout  been  useless  to  plaintiff/'  Upon 
these  allegations  a  claim  for  rescission  of  the  contract  and 
damages  is  based.    There  is  no  statement  in  the  declaration  that 
there  was  a  defect  existing  at  the  time  of  sale,  such  that  if  the 
respondent  company  had  known  of  it,  it  would  not  have  pur- 
chased the  machines.    There  is  no  allegation  that  the  defect  is 
such  as  to  render  the  machines  unfit  for  the  purpose  for  which 
they  were  bought     As  the  declaration  stands  there  is  nothing 
to  show  that  an  expenditure  of  one  or  two  pounds  would  not 
have  put  the  machines  right ;  the  purchaser  relies  entirely  upon 
the  seller's  refusal   or  neglect  to  carry  out  his  undertaking 
to  repair.    If  that  declaration  is  sufficient  to  support  an  action 
for  rescission,  then  the  respondent  must  go  the  length  of  main- 
taining that  any  breach  of  a  contract  of  sale  gives  ground  for 
such  an  action.    And  I  certainly  do  not  think  that  is  so.     Now, 
when  a  plaintiff  comes  into  Court  he  must  make  out  on  his 
declaration  a  case  for  the  relief  which  he  claims ;  here  no  such 
ease  is  made  out.    True  the  point  was  not  taken  in  the  court 
below ;  but  it  is  taken  here,  and  as  it  is  apparent  on  the  face  of 
the  pleadings  the  Court  must  deal  with  it.    In  my  opinion  sub- 
stantial justice  might  be  done  by  allowing  an  amendment,  which 
'  eonld  be  easily  made,  taking  the  form  of  an  allegation  tliat  the 
defects  in  the  machines  were  so  serious  that  if  the  purchaser  had 
known  of  them  he  would  not  have  purchased,  or  so  serious  as 
to  render  the  machines  unfit  for  the  purpose  for  which  they 
were  bought     Upon  a  declaration  so  amended  I  should  have 
been  prepared  to  uphold  the  judgment  in  the  court  below  in  so 
far  as  it  proceeded  upon  an  application  of  the  principles  of  the 
actio  redkibito7*ia.    But  I  think  I  should  differ  to  some  extent 
upon  the  question  of  damages. 

Now  the  Court  went  out  of  its  way  during  the  argument  to 
suggest  that  an  amendment  should  be  made,  and  indicated  as 
plainly  as  it  could  that  if  the  amendment  were    made  the 
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decision  in  the  court  below  would  in  substance  be  upheld.  But 
counsel  for  the  respondent  notifies  us  that  after  consultation 
with  his  attorney  they  both  think  the  Court  is  wrong,  and 
they  do  not  wish  to  apply  for  an  amendment  Well,  the  Court 
cannot  force  a  party  to  amend.  If  the  respondent  says,  "  I  have 
heard  what  you  say,  but  I  will  not  ask  for  an  amendment,"  then 
he  must  take  the  consequences.  We  must  decide  the  case  on  the 
unamended  declaration,  and  without  being  able  to  amend  it 
The  ca^e  cannot  succeed  on  the  declaration  as  it  stands ;  on  the 
face  of  it,  it  discloses  no  grounds  for  a  rescission.  The  Court  is 
informed  that  the  respondent  considers  an  amendment  unneces- 
sary ;  but  the  Court  thinks  it  necessary,  and  mast  give  effect  to 
its  opinion.  As  the  declaration  does  not  disclose  any  ground 
for  rescission,  it  is  clear  that  the  judgment  cannot  stand. 

With  regard  to  damages  and  the  claim  for  storage,  the  storage 
cannot  be  allowed ;  and  after  an  amount  for  interest  is  deducted 
from  the  £60,  there  remains  about  £52  for  general  damages.  In 
my  opinion  there  is  not  sufficient  evidence  to  establish  the  figures 
given  by  the  learned  judge;  and  I  think,  rather  than  award  the 
small  sum  of  damages  which  is  proved,  the  better  course  will  be 
to  alter  the  judgment  to  one  of  absolution  from  the  instance. 
Appeal  allowed  with  costs ;  judgment  in  the  court  below  altered 
to  one  of  absolution  from  the  instance  with  costs. 

Solomon  and  Bristowe,  J.J.,  concurred. 

Appellant's  Attorneys:  Licktenstein  &  Blake;  Respondent's 
Attorneys:  Wagner  &  Klagnbruv. 


CHANG  WING  AND  OTHERS  v.  REX.  767 


CHANG  WING,  LEONG  SOO  AND  DADA 
GIA  V.  REX. 

1905.    November  27.    Innes,  C.J.,  and  Mason 
and  CuRLEWis,  J.J. 

Criminal  procedure. — Indictments. — Tvx)  or  more  aecfued, — Same  dose 
of  offence,  hut  different /acts. 

It  is  not  proper  to  charge  more  than  one  person  in  the  same  indictment 
if  the  facts  constituting  the  alleged  offence  are  in  each  case  distinct 
and  separate,  even  if  the  charge  is  in  respect  of  the  same  class  of 


Appeal  from  a  conviction  by  the  Assistant  Resident  Magis- 
trate of- Johannesburg. 

The  facts  appear  fully  from  the  judgment. 

An  appeal  was  noted  by  two  of  the  accused  only,  but  as  the 
indictment  was  held  to  be  bad  the  conviction  against  all  of  them 
was  set  aside. 

WUkiTiacm,  for  the  appellants. 

Bv/m8'Begg,  for  the  Crown. 

Innes,  C.J.  :.The  three  accused  were  charged  in  the  same 
charge  sheet  with  contravening  Ordinance  36  of  1905,  which 
makes  it  illegal  to  be  in  possession  of  opium.  They  separately 
occupied  three  different  rooms,  which  happened  to  be  in  the 
same  block  of  buildings.  The  opium  found  was  of  a  different 
kind  in  each  room,  and  might  have — ^and  probably  did — come 
there  under  entirely  distinct  circumstances.  The  question  arises 
whether  it  is  possible  for  the  Crown  to  charge  all  three  men 
in  the  same  indictment.  Now  in  my  opinion  such  a  course  is 
not  warranted  by  practice,  and  is  wholly  irregular  and  wrong 
Two  or  more  men  may  be  joined  in  the  same  indictment  in 
respect  of  a  criminal  charge  arising  out  of  the  same  transaction, 
or  connected  with  the  same  set  of  facts ;  but  they  cannot  be  so 
joined  for  even  the  same  class  of  offence,  if  it  arises  in  each  ci^^e 
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out  of  different  facts  and  forms  a  different  transaction.  In  my 
opinion  this  point  now  taken  on  appeal  is  a  good  one,  and  is 
fatal  tx>  the  proceedings.  True,  no  objection  was  taken  before. 
It  is  said  that  if  the  objection  had  been  taken  earlier  the  charge 
would  have  been  withdrawn  against  two  of  the  men,  and  pro- 
ceeded with  against  the  third.  But  the  charge  sheet  was  wholly 
irregular  and  unwarranted  by  rule  of  court  or  statute ;  and  if 
the  mistake  can  be  remedied  I  think  the  only  way  to  remedy  it 
should  be  to  bring  a  fresh  charge  or  indictment  against  each  of 
the  accused.  Such  being  the  nature  of  the  irregularity,  we  are 
not  prevented  from  dealing  with  the  matter,  although  the  point 
was  not  taken  in  the  court  below.  I  do  not  wish  to  say  anything 
more.  It  is  not  necessary  to  express  any  opinion  as  to  whether 
th^  accused  were  in  jeopardy  or  not  That  point  may  arise  if 
the  Crown  institutes  fresh  proceedings.  Bub  the  present  appeal 
must  be  allowed,  and  the  conviction  set  aside  on  the  ground  that 
the  charge  sheet  was  wrong.  The  point  is  one  which  enures  to 
the  benefit  of  all  the  accused,  and  the  whole  of  the  proceedings 
must  be  set  aside. 

Mason  and  Curlewis,  J.J.,  concurred. 

Appellant's  Attorneys :  Findlayy  MacRcberi  <k  Nieineyer. 
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THE  SOUTH  AFRICAN  TATTERSALL'S 
SUBSCRIPTION  ROOMS  v.  MYERS 
BROTHERS. 

1905.    November  27.    Iknes,  C.J.,  and  Ma.sok 
and  CuRLEWis,  J.J. 

I  BxeeiUion IMtor^g  right*  in  a  hook-making  a—oeiation. — RnUt  of  the 

astoeiation. 

{  The  rules  of  a  book-making  association  pronded  that  when  a  book- 

i  making  member  lost  his  nkembership  his  rights  should  be  put  up  for 

I  sale  by  auction,  and  the  proceeds  dealt  with  as  follows :  After  deduct- 

ing certain  expenses  the  balance  was  to  be  used  to  pay  any  debts 
due  by  the  member  to  the  association ;  from  the  balance  then  re- 
maining were  to  be  paid  the  book-making  liabilities  of  the  member, 
and  the  balance,  if  any,  was  to  go  to  the  member  or  his  legal 
personal  representative. 
A  book-making  member  made  default,  and  his  rights  were  sc^d  under 
the  rules.  The  holders  of  certain  promissory  notes  signed  by  the 
member  obtained  an  interdict  in  the  magistrate's  court  restraining 
the  committee  of  the  association  from  parting  with  the  proceeds 
of  his  rights  pending  action  on  the  notes.  Judgment  was  subse- 
quently obtained,  and  a  writ  issued  to  which  there  was  a  return  of 
nidla  bona.  Application  was  then  made  for  an  order  attaching 
proceeds  in  the  hands  of  the  committee  sufficient  to  satisfy  the 
judgment  and  costs.  HMy  on  appeal,  that  the  defaulting  boc4c- 
maker's  right  to  the  proceeds  of  the  sale  was  subject  to  the  pro- 
visions of  the  rules  of  the  association,  and  that  a  judgment  creditor 
could  only  execute  on  the  balance,  if  any,  due  to  such  member 
under  the  rules. 

Appeal  from  a  decision  by  Wessels,  J.,  in  the  Witwatersrand 
High  Coart 

The  facts  appear  from  the  judgment. 

Leo^aard,  K.C.  (with  him  Saul  Solomon  and  Peirwm),  for  the 
appellants:  No  ailment  was  advanced  in  the  court  below, 
because  it  was  thought  that  the  case  of  Dempera  v.  (yConnor 
and  the  South  African  TatterMlUa  Subscription  Rooms  ([1903] 
T.H.  520)  would  be  binding.    The  rights  of  the  members  of  the 
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aflSOciatioQ  are  given  them  under  the  rules,  and  therefore  the 
proceeds  of  such  rights  are  subject  to  the  rules.  Th^re  is  no 
fund  against  which  an  attachment  can  issue  or  which  can  be 
taken  over  by  a  trustee  in  insolvency  until  all  the  provisions  of 
the  rules  have  been  complied  with.  It  is  merely  an  artificial 
fund;  see  Ex  parte  Grant;  re  PlurrMy  (42  L.T.,  N.S.  387). 
The  debtor  himself  has  no  claim  upon  the  fund. 

Krause,  for  the  respondents :  The  proceeds  of  the  sale  of  a 
member's  rights  are  used  for  the  payment  of  his  betting  debts, 
and  if  such  proceeds  cannot  be  attached  it  would  be  giving  bet- 
ting debts  a  preference  over  other  debts.  Further,  the  rights  of 
membership  are  absolute  rights  vested  in  the  members ;  therefore 
the  proceeds  of  such  rights  are  also  vested  in  the  members.  That 
being  so,  judgment  creditors  can  attach  such  proceeds. 

IifNES,  C. J. :  One  Pfhal  was  a  member  of  TattersaU'R  Associa- 
tion. In  November,  1904,  he  became  a  defaulter,  and  in  Septem- 
ber, 190.5,  in  terms  of  the  rules  of  the  association,  his  rights  were 
provisionally  sold  for  £200.  At  that  time  Myers  Bros,  had  no 
judgment  against  Pfahl ;  but  they  held  certain  of  his  promissory 
notes,  and  they  obtained  in  the  court  of  the  First  Civil  Magistrate 
an  interdict  restraining  the  committee  of  TattersalFs  from  parting 
with  the  proceeds  of  Pfahl's  rights  pending  the  result  of  an 
action  to  be  instituted  against  him  on  the  notes,  l^e  action 
proceeded,  and  Myers  Bros,  obtained  judgment;  a  return  of 
nulla  bona  was  made  to  the  writ  which  they  took  out ;  and  in 
November,  1905,  the  High  Court  authorised  the  Sheriff  to  attach 
the  money  in  the  hands  of  the  committee.  The  order  empowered 
the  Sheriff"  to  attach  in  the  hands  of  the  South  African  Tattersall's 
Subscription  Rooms,  the  committee  and  secretary  thereof  the  sum 
of  £136,  2s.  lid.  to  answer  the  claims  of  the  petitioners'  firm 
against  Harry  Pfahl.  ..."  Now  it  is  apparent,  from  the  very 
affidavits  upon  which  this  order  was  obtained,  that  the  provisi(»ial 
sale  had  not  then  gone  through,  and  there  was  no  mcmey  in  the 
hands  of  the  committee.  The  order  as  it  stands  is  therefore 
meflfningless.  But  this  Court  has  power  to  amend  the  form 
of  the  order  if  necessary ;  and  what  we  really  have  to  oonmder 
is'whether  we  should  amend  it  by  making  it  an  order  attaching 
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the  interest  of  Pfahl  in  the  association,  or  attaching  the  proceeds 
of  his  rights  if  and  when  the  sale  takes  place. 

The  general  principle  is  that  an  execution  creditor  can  only 
attach  rights  or  assets  of  which  the  debtor  is  the  owner — ^rights 
or  assets  which  are  vested  by  law  in  him.  He  cannot  attach 
things  which  do  not  belong  to  the  debtor.  In  order  to  see  what 
rights  the  debtor  has  in  this  matter  we  must  turn  to  the  rules  of 
Tattersall's,  because  apart  from  those  rules  he  would  have  no 
rights  at  all.  Membership  is  limited  under  those  rules;  the 
number  of  book-making  members  is  not  to  exceed  sixty.  That 
fact  gives  the  membership  a  considerable  value,  for  which  those 
wishing  to  become  members  are  willing  to  pay.  The  value  of  the 
right  of  membership  is  created  by  the  rules,  and  those  rules 
provide  for  the  way  in  which  that  right  may  be  disposed  of. 
They  only  allow  a  sale  under  certain  conditions.  A  book-  making 
member  may  sell  his  right  while  solvent,  but  the  purchaser  must 
be  approved  by  the  committee.  If  he  is  in  default  the  committee 
will  not  approve  until  his  debts  to  his  fellow-members  have  been 
paid.  They  may  daim  to  receive  out  of  the  proceeds  a  sum  equal 
to  what  is  owing  to  the  other  members  before  the  person  purchas- 
ing the  right  is  approved  of  and  allowed  to  become  a  member 
himself.  As  it  is  only  the  rules  which  make  a  sale  possible,  it 
appears  to  me  that  neither  a  retiring'  member  nor  his  trustee  can 
daim  the  advantage  of  a  sale  under  the  rules,  and  at  the  same 
time  ignore  their  provisions — they  cannot  approbate  and  reprobate 
in  the  same  breath.  The  member  would  only  be  entitled  to  the 
balance  after  his  debts  to  other  members  had  been  paid,  and  it  is 
only  on  that  balance  that  execution  can  be  levied.  This  conclu- 
sion is  entirely  in  accordance  with  the  decision  in  Grant's  case. 
That  was  decided  on  the  ground  that  the  fund  dealt  with  by  the 
person  liquidating  the  estate  on  the  Stock  Exchange  was  not  an 
ordinary  one — ^not  money  legally  vested  in  the  member  before  he 
became  a  defaulter,  but  was  a  fund  created  by  Stock  Exchange 
rules,*and  therefore  subject  to  the  operation  of  those  rules ;  and 
that  only  the  balance  after  the  provisions  of  the  rules  had  -been 
complied  with  could  be  claimed  by  a  defaulter  or  his  trustee. 

What  I  have  said  applies  both  to  the  case  of  a  book-making 
member  selling  his  right  himself,  and  to  the  case  of  a  defaulting 
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member  whoae  righto  are  sold  by  the  committee.  Bat,  if  pomble, 
the  latter  is  tlie  stronger  case ;  and  here  we  have  to  deal  with  a 
defaulting  member.  By  rule  17,  when  such  an  one  ceases  to  be 
a  member  he  ipso  facto  loses  his  righto ;  what  is  really  sold  is  the 
privilege  of  occupying  his  vacant  place ;  he  would  have  no  claim 
to  anything  but  the  balance  of  the  proceeds,  and  it  is  only  that 
balance  which  the  creditor,  in  my  opinion,  has  the  right  to  attach. 
It  is  argued,  however,  that  the  principle  cannot  apply  because  the 
debto  to  be  paid  are  betting  debto,  and  the  result  would  be  to 
give  the  persons  claiming  in  respect  of  them  a  preference  over 
ordinary  creditors.  Now  if  the  law  said  it  was  a  crime  to  bet,  or 
was  unlawful  to  pay  a  bet,  there  might  be  force  in  this  argument 
But  it  does  not.  All  it  says  is  that  a  court  will  not  enforce 
a  contract  founded  on  a  bet,  or  entertain  an  action  brought  for 
the  enforcement  of  one.  It  does  not  say  that  all  betting  transac- 
tions are  illegal.  If  it  did  the  right  sought  to  be  attached  would 
be  of  no  value.  The  whole  arrangement  would  be  tainted  with 
illegality,  the  rules  would  be  of  no  effect,  and  the  right  could  not 
be  sold  at  all.  That  appears  to  me  not  the  case.  I  cannot  see 
that  the  arrangement  embodied  in  the  rules  is  an  illegal  arrange- 
ment. It  is  one  by  which  the  defaulting  member  is  bound,  and 
which  the  execution  creditor  therefore  must  respect 

The  order  was  granted  without  argument  in  the  court  below 
because  of  the  decision  in  Dempers  v.  OVoniMr  ([1903]  T.H. 
520).  I  must  say,  with  very  great  deference  for  the  view  of  the 
learned  judge  who  decided  that  case,  that  I  come  to  a  somewhat 
different  conclusion.  It  appears  to  me  to  have  been  decided 
upon  two  grounds.  First,  that  the  right  of  membership  was  an 
absolute  right  vested  in  the  member,  which  he  had  a  right  to 
sell,  and  the  total  proceeds  of  which  vested  by  law  in  him,  and, 
secondly,  that  betting  debto  could  not  be  paid  out  of  such 
proceeds  in  preference  to  ordinary  debto.  If  a  court  upheld  the 
first  ground  it  would  certainly  agree  with  the  second.  If  there 
were  an  ordinary  fund  vested  in  Pfahl  as  his  absolute  property, 
I  would  say  that  it  would  have  to  be  applied  to  the  payment  of 
his  ordinary  debto ;  that  his  betting  creditors  could  not  oust  his 
attaching  creditor.  But  he  had  no  absolute  right  to  sell ;  his 
only  right  was  created  by  the  rules,  and  those  rules  mbfit 
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regulate,  therefore,  not  only  his  right,  but  the  right  of  the  exe- 
cution creditor  also.  The  learned  judge  in  O'Connor's  case  said 
that  a  book-maker's  right  was  "a  right  vested  in  him,  which 
under  the  rules  he  had  a  right  to  sell,  and  a  right  which  upon 
his  insolvency  would  vest  in  his  trustee/'  I  agree,  with  the 
qualification  that  his  right  to  sell  his  right  can  only  be  exercised 
subject  to  the  rules!  And  if  that  be  90,  the  defaulting  member 
would  be  only  entitled  to  the  balance,  and  the  execution  creditor 
cannot  claim  more.  I  think  that  this  order  was  wrongly  granted. 
Of  course  it  would  be  possible  to  amend  it  by  making  it  apply 
only  to  such  interest  as  Pfahl  might  have  after  his  debts  to  his 
fellow- members  had  been  paid.  But  there  might  be  none;  and, 
after  all,  the  order  was  granted  on  a  wrong  assumption.  In  my 
opinion  the  appeal  should  be  allowed  with  costs  in  this  Court 
and  the  court  below. 

Mason,  J.:  I  concur.  I  wish  only  to  say  this  case  seems 
to  me  a  much  stronger  case  than  in  Ex  parte  Grant  In  that 
case  a  member  of  the  Stock  Exchange  claimed  against  other 
members  on  the  sale  of  shares  who  were  his  lawful  debtors ;  but 
under  the  Stock  Exchange  rules  amounts  discharging  debts  were 
to  be  paid  in  a  certain  way  determined  by  the  rules.  These  were 
paid  to  the  o£Bcial  assignee  of  the  Stock  Exchange,  and  that  is  a 
fund  which  was  called  an  artificial  fund,  created  solely  by  the 
rulea.  Now  that  fund  arose  out  of  the  debts  which  were  due  to 
the  de&ulting  member  upon  lawful  transactions,  and  which  could 
have  been  sued  upon  in  themselves  outside  the  Stock  Exchange 
rules.  Nevertheless,  on  the  reading  of  that  case,  it  was  held  that 
it  was  a  fund  specially  created  by  the  rules  of  the  Stock  Exchange, 
which  could  only  be  paid  by  a  debtor  subject  to  those  rules. 
Now  in  this  case  the  whole  matter  arises  not  out  of  debts  which 
Pfahl  could  himself  have  claimed  against  any  person.  The  whole 
value  arose  out  of  the  rules  themselves  and  out  of  this  institution 
of  Tattersall's,  and  therefore  the  value  created  by  those  rules  can 
only  be  dealt  with  by  those  rules.  And  it  appears  to  me  it  would 
be  monstrous  if  all  the  members,  whose  existence  makes  the 
value  of  the  right,  should  be  outclassed  in  order  to  pay  creditors 
who  really  have  no  ordinary  rights  against  the  fund  created  in 
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this  way;  and,  as  the  Chief  Justice  has  pointed  out,  if  you  are 
to  apply  the  doctrine  that  the  other  members  of  this  institution 
have  no  rights  because  their  claims  would  be  illegal,  that  mast 
affect  the  whole  thing,  and  nothing  should  be  sold,  and  the  whole 
transaction  would  be  void  and  could  not  be  put  in  force  in  any 
way  against  other  members  or  anybody.  I  concur,  therefore,  in 
thinking  this  appeal  must  be  allowed. 

CuRLEWLs,  J.:  I  concur.  The  right  which  the  defaulting 
book-maker  has  is  a  right  which  can  only  exist  under  and  by 
virtue  of  those  rules.  It  cannot  have,  in  my  opinion,  any  exist- 
ence apart  from  those  rules.  A  book-maker  has  a  right  of 
action  which  he  can  in  any  case  only  enforce  subject  to  the 
provisions  of  Tattersall's  Association,  and  I  concur  with  the 
Chief  Justice  in  holding  that  the  judgment  creditor  can  have 
no  better  right  than  the  debtor  has ;  in  other  words,  a  judgment 
creditor  can  have  no  better  right — can  enforce  no  right  of  action 
better — than  the  debtor  can  enforce  against  Tattersall's  Associa- 
tion. I  do  not  think  it  is  necessary  to  go  so  far  as  to  say  that  a 
trustee  in  bankruptcy  is  in  exactly  the  same  position,  because  a 
trustee  in  bankruptcy  is  in  a  better  position  than  a  judgment 
creditor ;  but  in  this  case  I  propose  to  put  it  solely  on  the  basis 
of  a  judgment  creditor  attaching  the  right  of  a  debtor,  who  is  in 
a  no  better  position  than  the  debtor — that  he  must  attach  subject 
to  the  same  rules  and  conditions  under  which  the  debtor  himself 
can  claim. 

Appellants*  Attorneys :  Lunnon  it  Nixon  Respondents'  At- 
torney :  Max  Cohn. 
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MORRISON  V.  ANGELO  DEEP  GOLD 
MINES,  LTD. 

1905.    November  27,  29.    Innes,  C.J.,  and  Mason 
and  CuRLEWis,  J  J. 

Bmjployer^s  liability.  —  ConiraUing  otU,  —  Common  employmenL  — 
Breach  of  sUUuiory  duly  by/eUaw-servarU, — Public  policy. 

A  contract  which  provides  that  an  employer,  in  consideration  of  insur- 
ing his  servant  against  injuries  caused  by  the  negligence  of  a 
fellow-workman,  shall  be  free  from  liability  in  respect  of  such 
injuries  is  not  against  public  policy. 

The  fact  that  such  injury  was  caused  by  the  non-observance  byji  fellow- 
workman  of  a  duty  imposed  by  a  statutory  mining  regulation 
makes  no  difference. 

Appeal  from  a  decibion  of  Brustowe,  J.,  in  the  Witwatersrand 
High  Court. 

The  facts  appear  from  the  judgment  of  the  Chief  Justice. 

van  Hoyteina,  for  the  appellant :  The  fact«  show  that  at  the 
Ume  of  the  accident  the  plaintiff's  employment  was  not  subject 
to  the  provisions  of  the  printed  contract.  If  the  contract  was 
still  in  force  the  condition  limiting  the  employer's  liability  was 
void  as  being  against  public  policy.  An  employer  cannot  con- 
tract out  of  a  statutory  duty;  see  Baddeley  v.  Earl  Granville 
(19  Q.B.D.  423) ;  Orovea  v.  Wimbome  (67  L.J.,  Q.B.  862) ;  Pollock 
on  Tort,  6th  ed.  p.  25 ;  Britton  v.  Oreat  Western  Cotton  Co.  (41 
L.J.,  Ex.  99).  Here  regulations  27  and  31,  framed  under  sec.  3 
of  Ordinance  54  of  1903,  were  broken.  Apart  from  violation  of 
the  statute  the  agreement  is  void,  because  an  employer  cannot 
contract  out  of  his  liability  for  the  neglect  of  his  servant ;  see 
Pollock  on  Tort,  p.  157 ;  LitUerocke  Railway  Co.  v.  Enhanks  (3 
Amer  State  Rep.  249) ;  Orijffitha  v.  EaH  of  Dudley  (9  Q.B.D.  357). 

Smuts  (with  him  Dickson),  for  the  respondent :  The  agree- 
ment continued  in  force ;  the  case  is  analogous  to  that  of  tacit 
relocation;  see  Qothofredus,  note  15  to  Digest,  19,  2,  14;  Voet, 
od  Pandectas  (19,  2,  9).    The  contract  was  not  against  public 
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policy.    Here  there  waa  no  cootracting  out  of  the  law     The  evi- 
dence does  not  show  negligence  or  a  breach  of  the  regulationa 

van  HoytemoL,  in  reply,  referred  to  Pollock,  loc.  cit,  pp.  406 
and  553;  Scot  v.  Londtm  Dock  Co.  (34  LJ.,  Ex.  220). 

Cur.  adv.  uult 

PofOea  (November  29) : — 

InnE8,  C.J. :  This  action  is  brought  to  recover  the  »uin  of 
£5000  as  compensation  for  injuries  which  the  plaintiff  sustained 
as  the  result  of  an  accident  in  the  Angelo  Deep  mine  on  the  8th 
August,  1904.  There  is  no  doubt  that  the  accident  took  place, 
and  that  the  plaintiff  suffered  very  severe  injury.  He  was  work- 
ing at  the  bottom  of  a  compartment  of  the  shaft  ordinarily  used 
as  a  ladder-way.  Down  that  compartment  a  very  heavy  pipe, 
60  feet  in  length,  was  being  lowered,  and  through  some  mishap 
the  pipe  first  stuck  and  then  fell,  inflicting  such  injuries  on  the 
plaintiff  that  he  will  never  again  have  the  use  of  his  arms.  One 
has  been  amputated  and  the  other  is  practically  disabled. 

The  grounds  of  action  are,  first,  negligence  on  the  part  of  two 
fellow- workmen  in  regard  to  the  manner  of  lowering  the  pipe ; 
and,  second,  failure  of  the  company  to  comply  with  the  provi- 
sions of  certain  mining  regulations.  The  defence  is  a  general 
denial  of  negligence,  and  a  .special  allegation  that  the  plaintiff 
contracted  to  accept  the  amount  due  under  a  certain  accident 
policy  in  lieu  of  any  compensation  for  injuries  received  whilst  in 
the  service  of  the  company,  the  defendant  tendering  to  secure 
for  him  the  amount  to  which  he  is  so  entitled.  Dealing  with  the 
special  defence  first,  it  is  clear  that  if  the  contract  is  valid  and  was 
in  force  at  the  time  of  the  accident,  the  plaintiff  cannot  succeed. 
He  could  only  demand  such  amount  as  might  be  due  under  the 
policy.  The  plaintiff,  however,  replies  that  the  contract  was  not 
in  force  at  the  time  of  the  accident,  and  that  if  it  was  in  force  it 
was  not  legal  and  binding.  The  first  point  to  be  considered  is 
whether  it  was  in  force. 

Its  main  provision  is  as  follows : — 

For  and  in  consideration  of  the  company  insuring  ihe  employed 
against  risk  of  death  or  permanent  total  or  permanentpartialdisaUemeut^ 
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caused  by  injury  received  whilst  the  employed  remains  in  the  service 
of  the  OMnpany  and  in  the  course  of  such  employment  .  .  .  and  in 
consideration  of  the  Company  keeping  the  policy  of  insuranoe  on  foot 
.  .  .  and  paying'to  the  employed  .  .  .  the  proceeds  of  such  his  insur- 
ance when  the  same  shall  be  paid  it  by  the  Assurance  Corporation,  Uie 
employed  agrees  .  .  .  that  the  amount  payable  under  the  said  policy  to 
the  employed  shall  be  taken  and  deemed  to  be  and  represent  the  total 
and  entire  claim,  demand  and  right  of  action  of  the  employed  .  .  . 
against  the  Company  for  damages  or  compensation  for  injuries  mfieted 
by  the  employed  whilst  in  the  service  of  the  Com](lany,  and  whether 
such  injury  result  from  the  wilful  act  or  default  or  neglect  of  the  Com- 
pany or  its  employees  or  any  feHow-workmen  or  fellow-servants  of  the 
employed  or  otherwise.  And  the  employed  hereby  further  agrees  for 
the  consideration  afore-mentioned  to  free  and  discharge  the  Company 
of  all  and  from  all  and  any  claim  or  liability  in  respect  of  any  injury 
or  injuries  received  whilst  in  the  employ  of  the  said  Company. 

Then  follows  a  stipulation  that  the  agreement  may  be  tetmi- 
nated  by  twenty-four  hours'  notice  on  either  side.     Now  this 
contract  does  not  purport  to  be  in  itself  a  contract  of  service. 
It  does  not  specify  the  work  to  be  done  by  the  employed,  nor 
does  it  state  what  wages  are  to  be  paid.     It  is  rather  a  covering 
01*  collateral  contract,  regulating  the  liability  between  the  parties 
if  and  while  the  plaintiff  is  in  the  employ  of  the  company.    The 
plaintiff  entered  the  company's  service  on  the  5th  February, 
1904.    On  the  2nd  June  he  gave  to  one  TumbuU,  said  to  be  the 
"shift  boss"  of  his  shaft,  twenty-four  hours'  notice,  and  he  says 
that  he  then  left.    He  was  away  for  some  days,  and  on  the  12th 
June  was  taken  on  again  by  another  foreman  (Petrie)  to  do  the 
same  work,  that  is,  to  take  charge  of  a  rock-drill.    There  is  a 
conflict  of  evidence  as  to  whether  plaintiff  really  left  the  employ 
of  the  company,  or  only  discontinued  work  for  ten  days,  for  his 
own  convenience,  remaining,  for  all  ordinary  purposes,  in  the 
company's  service ;  but  I  assume  for  the  purposes  of  this  judg- 
ment that  he  did  leave — that  there  was  a  break  in  his  employ- 
ment from  the  2nd  to  the  12th  June.     He  worked  from  the  12th 
until  the  27th  June ;  and  on  that  day  an  accident  occurred  in 
his  shaft,  and  it  became  impossible  for  him  to  do  his  work.    The 
manager  thereupon  ordered  what  is  called  a  "  laying-off  **  for  a 
short  time;  that  is,  he  told  the  plaintiff  and  other  men  that  there 
would  be  no  work  for  them  for  a  few  days,  but  that  as  soon  as 
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the  exigencies  of  the  company  permitted  work  would  be  found 
for  them,  and  they  could  resume  their  employment  Plaintiff 
"  lay  off"  until  the  30th  June,  and  was  then  taken  on  again  to 
do  the  same  work.  Again  I  assume  in  regard  to  the  *' laying 
off"  from  the  27th  June  that  there  was  a  break  of  service. 
But,  after  careful  consideration  of  the  facts,  I  am  satisfied  that 
he  resumed  work  on  each  occasion  subject  to  the  same  conditions 
under  which  he  originally  engaged,  and  that  he  was  throughout, 
covered  by  the  contract  of  the  5th  Februafy. 

The  evidence  shows  that  the  contract  is  in  the  form  adopted 
not  only  by  the  defendant,  but  generally  by  mining  companies 
on  the  Rand,  and  its  terms  are  probably  well  known.    The 
evidence  was  really  all  on  one  side  on  this  part  of  the  case.    The 
manager  (Kincaid)  says :    "  He  (plaintiff)  was  engaged  by  me. 
Signed  agreement  5th  February,  1904.     All  persons  engaged 
have  to  sign  this  agreement."    And  the  time-keeper  (Fisher) 
states :  "  It  was  well  known  that  this  agreement  had  to  be  signed. 
A  similar  agreement  is  in  use  all  over  the  Rand."    Now  the  plain- 
tiff does  not  say  that  he  did  not  know  that  this  agreement  was 
to  be  in  force ;  he  does  not  even  assert  that  he  did  not  intend  to 
come  under  it.    He  states  that  there  was  no  mention  to  him  of 
insurance  when  he  began  work  on  the  two  occasions  prior  to 
which  I  have  assumed  that  there  was  a  break  of  service.    On 
being  cross-examined  he  said  this :  "  Employees  as  a  rule  sign 
the    agreement     Not   employed    without    it.    I  knew  that" 
So  that  he  admits  he  knew  that  this  was  a  universal  agreement, 
insisted  upon  in  the  case  of  all  employees  of  the  company.     It  is 
clear  then,  either  he  intended  to  re-engage  subject  to  the  old  con- 
ditions, or  he  knew  that  the  company  intended  them  to  apply, 
and  would  only  contract,  and  thought  it  was  contracting,  on  that 
basis.     That  being  so,  he  must  be  taken  to  have  agreed  to  come 
in  under  those  conditions.     I  do  not  think  it  was  contemplated 
that  there  should  be  a  new  document  signed  after  each  tempo- 
rary break  of  service.    Jf  a  man  "lies  off"  for  a  few  days,  I 
think  it  is  understood  by  all  parties  that  he  comes  in  under  the 
covering  agreement  when  he  resumes  work.     If  that  be  so,  the 
plaintiff  was  at  the  date  of  the  accident  working  under  the  terms 
of  the  special  contract  to  which  I  have  referred. 
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But  then  it  is  said  that  the  contract  between  the  parties  is  of 
no  force,  because  it  is  against  public  policy.     The  contract  deals 
with  a  very  important  and  difficult  matter,  and  I  do  not  wish  to 
say  more  than  is  necessary  to  decide  the  case  before  us.      I 
specially  desire  to  express  no  opinion  on  the  question  whether 
an  employer  may  validly  contract  to  relieve  himself  from  liability 
for  his  own  wilful  act,  default  or  negligence.     At  present  it  is 
only  necessary  to  consider  whether,  so  far  as  it  relates  to  the  facts 
which  form  the  basis  of  this  action,  it  is  valid.    The  first  ground, 
as  I  have  already  pointed  outr  on  which  the  plaintiff  relies  is  the 
negligence  of  two  fellow-workmen.     The  contract  purports  in 
such  a  case  to  limit  the  liability  of  the  defendant  company.    It 
purports  to  limit  that  liability  under  other  circumstances  also, 
but  we  need  not  now  consider  them.  The  question  is  whether  it  is 
legal  for  an  employer  to  limit  his  liability  for  injury  caused  to  a 
servant  by  the  neghgence  of  fellow-workmen.      Now  it  is  a 
general  principle  that  a  man  contracting  without  duress,  with- 
out fraud,  and  understanding  what  he  does,  may  freely  waive 
any  of  his  rights.    There  are  certain  exceptions  to  that  rule,  and 
certainly  the  law  will  not  recognise  any  arrangement  which  is 
contraiy  to  public  policy.     That  is  a  principle  of  the  Roman- 
Dutch  as  well  as  of  the  English  law,  and  it  seems  to  me  that  it 
must  be  common  to  every  system  of  jurisprudence.     In  some 
cases  the  operation  of  the  rule  is  clear ;  but  there  are  others  in 
which  it  needs  careful  application.    As  was  said  by  an  Elnglish 
judge  years  ago:  "Public  policy  is  an  unruly  horse,  and  when 
once  you  get  astride  of  it  you  never  know  where  it  will  carry 
you."    There  is  much  truth  in  that  homely  remark;  and  the 
doctrine  must  be  applied  with. great  care  and  circumspection. 
Endeavouring  so  to  apply  it,  I  fail  to  see  that  in  so  far  as  it 
relates  to  the  circumstances  of  this  case  the  contract  is  against 
public  policy.     It  is  certainly  not  contra  hcmos  niores.    It  does 
not  tend  to  infringe  any  principle  necessary  for  the  welfare  of 
the  State.    I  do  not  see  any  reason  for  saying  that  it  is  contrary 
to  public  policy;  nor  can  I  find  that  any  of  the  well-known 
grounds  which  have  been  laid  down  by  the  English  courts,  and 
recognised  in  South  Africa,  apply  in  this  case.    In  England  an 
employer  could  contract  himself  out  of  the  Employers*  Liability 


780    MORRISON  v.  ANGELO  DEEP  GOLD  MIKBl^  LTD. 

Act,  1880,  so  far  as  related  to  injury  caused  to  working  by  the 
negligeuee  of  fellow- workmen.  The  case  of  OriffUhs-  v.  Earl  of 
Ihidley  (9  Q.B.D.  357),  referred  to  in  argument,  is  quite  dear  on 
that  point.  At  present,  as  I  understand,  the  right  to  contract 
out  is  limited  in  the  Employers'  Liability  Act  of  1897  by  the 
introduction  of  provisions  that  were  not  present  in  the  Act  of 
1880.  Without  saying  more,  I  am  of  opinion  that  this  ocmtract 
is  not  against  public  policy  so  far  as  it  relates  to  the  liabiUty  of 
the  ccxnpany  under  common  law  for  negligence  on  the  part  of  its 
workmen,  which  causes  injury  to  a  fellow-workman. 

This  brings  me  tp  consider  the  further  contention  tliat  it  was 
againfit  public  policy  to  limit  the  liability  of  the  company  in 
respect  of  the  consequences  of  a*  breach  of  the  mining  regulations. 
The  mining  regulations  which  have  to  be  considered  are  27  and  31, 
and  I  may  say  at  once  I  am  not  satisfied  that  there  was  any 
breach  of  these  regulations  on  the  part  of  the  company.  They 
are  very  confusingly  worded,  and  in  order  fully  to  appreciate 
their  scope  one  probably  requires  more  knowledge  of  mining 
matters  than,  unfortunately,  I  possess.  But,  giving  the  best  con- 
sideration I  can  to  this  point,  I  am  not  satisfied  that  these  mining 
regulations  were  broken.  I  am  fortified  in  that  conclusion  by  the 
fact  that  Mr.  Moses,  the  Government  inspector,  whose  duty  it  was 
to  administer  them,  says  that  in  his  opinion  there  was  ilo  breach 
in  this  particular  instance  either  of  rule  27  or  of  rule  31.  It 
would  be  possible  to  decide  this  part  of  the  case  entirely  on  that 
ground;  but  in  view  of  the  obscurity  and  technicality  of  the 
regulations,  I  prefer  also  to  consider  the  question  whether,  even 
if  they  were  not  complied  with,  the  company  could  not  limit  its 
liability  for  the  consequences  of  the  non-compliance.  Regulation' 
27  says :  "When  a  shaft  has  no  separate  ladder- way  under  which 
those  engaged  in  sinking  may  find  shelter  during  the  winding  of 
rock,  material,  or  water,  sufficient  protection  shall  be  provided  by 
a  suitable  covering."  This  shaft  had  a  separate  ladder-way,  and 
the  terms  of  this  regulation  therefore  are  not  applicable.  Then 
as  to  regulation  31 ;  its  terms  are  as  follows :  *'  No  winding  shall 
be  permitted  whilst  repairs  in  the  winding  compartment  are 
being  made,  beyond  what  is  necessary  f<5r  such  repairs.  This 
shall  not  prohibit  persons  from  working  below  the  lowest  point 
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from  which  winding  is  taking  place,  provided  that  saeh  persons 
are  aeenrely  protected  by  a  suitable  covering/'  It  is  argued  that 
this  was  not  a  winding  compartment,  but  was  used  as  a  ladder- 
way.  It  may  be  contended  that  this  section  of  the  shaft  was 
used  as  a  winding  compartment  on  the  8th  August,  that  there- 
fore it  was  wrong  to  a3l6w  the  workmen  to  remain  below,  and 
they  should  have  been  withdrawn.  But  if  that  amounted  to  a 
breach,  the  default  was  not  the  default  of  the  company ;  it  was 
the  default  of  the  person  in  diarge  of  the  winding-up  operations 
at  the  time.  The  evidence  does  not  disclose  who  he  was.  He 
may  have  been  the  manager  or  the  sub-manager,  or  some  other 
official.  Whoever  he  was,  it  was  his  default  which  constituted  a 
non-compliance  with  the  regulations.  What  he  should  have 
done,  if  the  workers  below  were  without  protection,  was  to  call  up 
the  men  while  the  operation  of  lowering  the  pipes  was  carried  on. 
But  he  was  a  servant  of  the  company,  and  a  breach  of  duty  on 
his  part  and  his  non-observance  of  the  regulations  was  a  default 
not  of  the  company,  but  of  a  fellow-employee  of  the  plaintiff. 
That  being  so,  does  the  fact  that  the  duty  of  the  servant  is  laid 
down  by  regulations,  and  not  by  comm<m  law,  make  any  differ- 
ence ?  Does  it  prevent  the  company  from  limiting  its  liability 
for  injuries  received  owing  to  a  breach  of  that  duty  ?  I  cannot 
myself  see  any  logical  ground  why  it  should  ;  and  if  it  were  not 
for  Badddey  v.  Earl  Granville  (19  Q.B.D.  423)  I  should  not  have 
examined  this  part  of  the  argument  so  closely.  It  was  there 
held  that  the  doctrine  Volenti  nan  Jit  injuria  did  not  apply 
where  there  was  a  breach  of  statutory  regulations.  With  the 
greatest  respect  for  the  authority  of  that  case,  it  does  not  appear 
to  me  conclusive  of  the  point  under  considemtion.  After  all, 
these  statutory  regulations  merely  direct  that  certain  precautions 
must  be  taken.  The  non-observance  of  those  precautions  is  no 
doubt  equivalent  to  negligence.  But  I  cannot  see  that  such 
negligence  derives  any  special  qualities  from  the  fact  that  it 
involves  the  breach  of  a  statutory  instead  of  a  common  law 
duty. 

The  general  rule  is  that  any  person  may  waive  rights  con- 
ferred by  law  solely  for  his  benefit.  GuUibet  licet  renuntiare 
juri  pro  ae  introducto.    But  where  public  as  well  as  individual 
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interests  are  concerned,  where  public  policy  requires  the  obser- 
vance of  a  statute,  then  the  benefit  of  its  provisions  cannot  be 
waived  by  the  individual,  because  he  is  not'  the  only  person  in- 
terested.   Where  a  duty  is  imposed  by  common  law,  the  resnit  of 
its  non-observance  may  be  waived  by  the  person  interested  unless 
public  policy  prevents  his  so  doing.    I  eannot  see  that  the  same 
rule  should  not  apply  where  the  liability  arises  from  the  neglect  ot 
a  duty  imposed  by  statute.    The  illustration  put  by  my  brother 
Mason  during  the  argument  was  very  apposite.    The  SeTuUus 
CanfmUuTn  Vellqanura  was  a  statute  introduced  for  the  pro* 
tection  of  women.    But  women  may  freely  waive  the  benefits  of 
the  statute ;  the  law  recognises  their  doing  so  every  day,  pro- 
vided they  understand  what  they  are  doing.    This  is  not  the 
case  of  a  contract  against  the  express  provisions  of  the  law ;  it 
does  not  constitute  a  breach  of  a  statute.    If  so,  the  matter  wonM 
be  different    Supposing  a  statute  were  to  provide  that  every 
man  in  charge  of  a  rock-drill  should  be  paid  £40  a  month,  it 
might  well  be  that  a  company  would  have  no^right  to  oontraet 
with  the  man  to  pay  him  only  £30  per  month.'    That  would  be  a 
contract  contrary  to  statutory  regulati<m,  and  therefore  void 
But  this  is  a  case  in  which  a  man  has  contracted  to  acoept  one 
scale  of  compensation  instead  of  another  in  respect  of  a  daim 
arising  from  the  non-observance  of  statutory  regulations,  and  I 
cannot  see  that  public  policy  forbids  such  an  arrangement     I 
think,  therefore,  that  this  contract,  in  so  far  as  it  relates  to  the 
liability  of  the  company  for  the  result  of  a  breach  by  its  servants 
of  the  regulations,  is  not  invalid,  as  being  against  public  poliqr. 
I  should  like  to  repeat  what  I  said  at  the  beginning — ^that  I 
wish  to  leave  the  question  entirely  open  whether  a  company  ean 
relieve  itself  from  liability  tor  its  own  wilful  act,  default  or 
negligence.    When  that  question  comes  up  for  decision  the  argn- 
ments  will  probably  cover  a  very  wide  ground. 

I  think  the  appeal  must  be  dismissed.  I  come  to  that  con- 
clusion with  regret,  because  one  cannot  help  feeling  the  greatest 
sympathy  for  the  plaintiff;  and  if  we  could  award  him  compen- 
sation for  the  injuries  which  he  has  received,  without  over-riding 
any  legal  principles,  we  would  gladly  do  so.  But  we  cannot  It 
may  be  desirable  to  limit  the  validity  of  such  a  contract  as  the 
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present ;  but  if  that  is  done  it  must  be  by  an  authority  outside 
thi^  Court.    There  will  be  no  order  as  to  costs. 

Mason,  J. :  I  concur  fully  with  all  that  the  Chief  Justice 
has  said  upon  this  matter,  and  should  have  added  nothing  except 
that  in  my  opinion  the  question  of  contracting  out  is  so  import- 
ant that  it  justifies  me  in  adding  my  special  views  on  that 
particular  point  Now  the  general  principle  laid  down  in  the 
Code  {2,  3,  29),  that  a  person  may  refiounce  the  benefit  of 
provisions  which  have  been  introduced  in  his  favour,  has  been 
adopted  both  in  the  Roman-Dutch  and  English  systems  of  law. 
Nothing  could  show  this  more  clearly  than  the  history  of  the 
Senattia  ConauUum  VelU^anum ;  that  statute  by  very  stringent 
provisions  rendered  a  woman's  suretyship  invalid,  yet  it  was  held 
by  the  jurists,  and  is  undoubted  law,  that  she  might  renounce 
the  benefit  of  the  statute  introduced  for  her  benefit,  and  thus 
render  her  suretyship  effectual. 

The  same  rule  has  been  applied  in  a  great  many  English 
cases,  of  which  I  need  only  to  refer  to  one  or  two.  In  WHson 
v.  Mcintosh  ([1894]  A.C.  129)  there  were  special  statutory  pro- 
visions with  reference  to  the  lapse  of  objections  for  delay,  but 
it  was  held  that  a  person  against  whom  proceedings  were  taken 
could  renounce  the  effect  of  these  statutory  provisions  not  only 
eitpressly,  but  by  conduct.  The  same  doctrine  has  been  laid  down 
in  the  c&se  of  Rovubotluxm  v.  Wilson  (8  E.  &  B.  123),  where  there 
were  specific  provisions  with  reference  to  the  lease  of  turnpikes, 
and  it  was  held  that  the  turnpike  trustees  could  renounce 
express  provisions  which  the  statute  introduced  in  their  favour ; 
and  the  case  of  Oriffitha  v.  Barl  of  Dudley  is  one  also  to  the 
same  effect  Now  by  the  law  compensation  is  given  to  every 
one  whose  person  or  property  is  injured  by  such  neglect  of 
another  as  amounts  to  the  breach  of  some  duty  owing  to  the 
injured  man  by  the  defendant  That  duty  may  be  imposed 
by  law  or  by  express  statutory  provision,  but  the  claim  for 
compensation  rests  on  a  basis  common  to  all  breaches  of  duty. 
That  claim  for  compensation  is  the  private  right  of  the  man 
himself.  He  may  compromise  it  or  abandon  it,  when  once  it 
has   arisen;    and    it    is   only    that    claim    for    compensation 
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which  is  the  real  issue  in  the  present  case.  Now  is  there 
any  valid  reason  shown  why  a  person  should  not  by  a  seriouA 
contract  renounce  this  claim  in  advance  in  the  name  way  as 
he  may  renounce  it  after  it  has  arisen.  This  is  a  claim  for 
the  compensation  which  the  law  provides;  it  is  difKcult  to  my 
mind  to  draw  a  distinction  between  a  contract  for  compensation 
made  after  an  accident  and  a  contract  made  prior  to  the  accident 
for  a  future  daim  which  may  arise,  except  with  reference  to  the 
question  of  public  policy,  which  I  shall  afterwards  review. 

I  do  not  think  as  regards  compensation  for  injury  to  property 
it  can  possibly  be  contended  that  an  employer  cannot  contract 
for  exemption  from  injury  due  to  the  neglect  of  his  servant& 
The  law  courts  are  full  of  cases  in  which  exemptions  in  that 
respect  have  been  upheld,  and  I  do  not  think  the  question  has 
been  raised  that  it  is  contrary  to  public  policy  to  allow  exemp- 
tions of  that  character.    In  this  case,  of  course,  it  is  an  injury  to 
person  which  has  occurred,  but  it  is  also  injury  owing  to  neglect 
of  servants  which  is  in  question,  and  I  entirely  agree  with  the 
Chief  JufrriCE  in  saying  we  should  express  no  opinion  as  to 
what  may  be  the  position  where  the  negligence  which  is  con- 
tracted against  is  that  of  the  defendant  himself.    That  is  a 
question  which  may  hereafter  arise.     It  may  be  fairly  argued 
that  it  is  against  public  policy  to  allow  a  man  to  contract  out  of 
liability  for  injury  done  to  persons  by  those  in  his  employment, 
and  that  argument,  so  far  as  I  understand  it,  raises  two  grounds  : 
iirst,  that  the  permission  to  contract  out  may  make  employers 
careless  of  the  safety  of  their  servants,  so  that  such  permission 
is  against  public  interest ;  and  the  second  is  the  ground  given  in 
the  American  decision  quoted   during  the  argument,  that  it 
would  fill  the  land  with  disabled  and  impoverished  workmen. 
The  latter  argument  is  expressed  in  rhetorical  language,  but 
appears  to  me  in  substance   to  be  embraced  within  the  first 
ground.    Now  in  our  law   it  is  a  principle  that  agreements 
contra  bonoa  mores  will  not  be  enforced,  and  that  is  in  reality 
the  same  as  the  English  maxim  as  to  contracts  against  public 
policy.    It  is  a  wide-reading  and  not  well-defined  principle,  and 
the  courts  always  recognise  the  difficulties  and  dangers  of  the 
doctrine.     For  this  argument  to  succeed  on  the  ground  of  public 
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policy  it  most  be  shown  that  the  arrangement  neoeesarily  oon- 
travenefl  or  tends  to  induce  contravention  of  some  fundamental 
principle  of  jostice  or  of  general  or  statutory  law,  or  that  it  is 
necessarily  to  the  prejudice  of  the  interests  of  the  puUic  One 
may  have  a  very  strong  opinion — I  do  not  say  that  I  have,  but 
such  an  opinion  may  well  be  entertained — ^that  the  legislature 
should  introduce  legislation  dealing  with  this  matter;  but  that 
is  an  entirely  different  thing  to  saying  that  the  contract  here  is 
contrary  to  public  policy.  If  we  were  to  adopt  the  principle 
that  because  the  legislature  ought  to  legislate  in  this  or  that 
way,  and  that  for  this  reason  we  should  hold  such  a  contract  to 
be  contrary  to  public  policy,  we  should  be  converting  ourselves 
into  a  parliament  On  this  question  of  contracting  out  with 
reference  to  liability  for  negligence  in  respect  of  personal  injuries, 
I  think  it  is  only  necessary  to  refer  to  the  history  of  the  question 
to  show  that  it  would  be  a  very  dangerous  thing  indeed  for  this 
Court,  to  state  the  opinion  that  such  a  contract  is  necessarily 
prejudicial  to  public  -policy.  The  contrary  view,  I  think,  we 
must  say  has  been  frequently  taken.  When  the  matter  was 
debated  in  Parliament  in  England  there  were  very  great  differ- 
ences of  opinion  on  this  very  question.  If  we  look  at  the 
American  decisions  we  see  a  great  many  of  the  States  courts 
have  expressed  different  opinions  on  the  same  point,  and  nobody 
can  have  any  doubt  that  in  South  Africa  there  is  no  overwhelm- 
ing consensus  of  opinion  that  it  is  absolutely  contrary  to  public 
policy  to  allow  contracting  out.  I  think  those  considerations — 
apart  from  the  specific  consideration  of  the  effect  of  the  law — 
show  it  is  impossible  for  us  to  come  to  the  conclusion  that  con- 
tracts of  this  nature  are  necessarily  contrary  to  public  policy. 

Now  I  do  not  think  it  is  necessary  for  me  to  add  much  to 
what  the  Chief  Justice  has  said  with  reference  to  the  argument 
that  although  contracting  out  may  be  lawful  with  regard  to 
common  law  negligence,  it  is  unlawful  in  respect  of  the  compen- 
sation payable  in  the  case  of  the  breach  of  statutory  regulationa 
That  argument  is  really  based  on  two  cases — Thomas  v.  Quarter' 
main,  where  an  opinion  was  expressed  to  that  effect,  and  the 
case  of  BaddeUy  v.  EaH  Granville.  Now  in  both  those  cases 
the  court  expressed  the  opinion  that  the  doctrine  Volenti  non  fit 
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Injur  in  was  not  appKcable  wliore  there  was  breach  of  statutory 
ro<;iilations.  I  concur  witli  tlie  Chief  Justice  in  thinking  those 
ilcoisinns  are  extreinel}'  diflicuU  to  follow.  Personally  I  am 
unable  to  appreciate  the  reasons  why,  if  a  man  is  held  to  waive 
by  conduct  a  claim  for  compensation  under  the  common  law  in 
rccjard  to  a  <langer  which  may  prove  most  fatal  in  character,  he 
cannot  waive  by  express  agreement  this  claim  in  the  ease  of  some 
trifling  breach  of  regulations  by  which  he  maj'  get  some  trifling 
scratch. 

As  I  have  said  before,  we  ai-e  only  dealing  now  with  a  work- 
man's claim  for  civil  com|>ensation — civil  rights  entirely  within 
his  own  control.  Any  contnict  which  would  have  the  eflfect  of 
relieving  an  employer  from  any  criminal  responsibility,  whether 
under  the  connnon  law  or  a  statute  would  not  of  course  l)e  sup- 
ported by  the  Court,  but  that  is  not  the  contract  before  us.  I 
concur  therefore  in  thinking  that  we  are  bound,  much  as  we 
sympathise  with  this  unfortunate  man,  who  is  absolutely  dis- 
abled for  life,  to  treat  this  conti-act  as  valid  and  to  uphold  the 
decision  in  the  court  below. 

CrRT.EWis,  J. :  I  concur.  I  have  nothing  to  add  to  what  ha* 
Ix^en  said  by  the  Chief  Justue. 

Ap|)4»llant's  Attorneys :  Rvpt^  A-  Jonherf ;  Respondent's  Attor- 
neys: Tinthtll  <f-  Mtniimn\ 
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PRETORIA, 

1005.    Novembei*  29.    Innes,  C.J.,  and  Wesseus  and  Ma.son,  J.J. 

Jdnt^icipalUff, — JhUy  to  repair. — y^on-Jeam^ice, — Liability  for  dammjeH, 
— ProdanuUu/n  7  o/'1902,  »ec,  34. 

By  sec  34  (if  Proclamation  7  of  1902  all  sti-eetM,  roads,  MfiuaixsH  iind 
thoroughfareH  within  the  limitn  of  the  Pretoria  Municipality  ait; 
vented  in  the  Ck>uncil  **  in  tniHt  to  keep  the  vanie  open  and,  an  far 
a8  may  be  oouHistent  with  the  funds  at  their  disposal,  in  repair  for 
the  use  and  benefit  of  the  inhabitants.''  Held,  that  the  words 
'*  as  far  as  may  be  consistent  with  the  funds  at  their  disposal " 
confer  upon  the  Council  a  discretion  inconsistent  with  the  existence 
of  an  absolute  duty  to  repair  in  all  events,  and  tluit  tlio  Council 
cannot  be  held  liable  in  damages  for  an  accident  caused  by  the 
condition  of  a  i-oad  on  which  the  Council  had  done  no  work  luul 
made  no  repaii-s. 

Argument  on  exception. 

llie  declaration  alleged  tliat  the  plaintiff  had  nustaiued  in- 
juries owing  to  an  accident  caused  by  the  bad  condition  of  a  road 
in  the  Pretoria  Municipality.  That  in  breach  of  itn  duty  tiio 
Municipality  had  neglected  to  repair  the  road  in  question,  and 
was  therefore  liable.  The  defendant  excepted  on  the  grounds 
that  (1)  in  law  the  defendant  was  not  liable  without  qualification 
to  keep  the  street  in  repair,  and  (2)  the  declaration  did  not  allege 
misfeasance  on  the  part  of  the  defendant. 

Gregoroxvdci,  for  the  defendant :  The  defendant  cannot  be 
held  liable  for  non-feasance  where  there  is  no  absolute  duty  to 
repair;  see  Municijud  Coiiiwil  i\f  Sydney  v.  Boarke  (64  LJ., 
P.O.  140);  D.  C. of  Cathturt  v.  Hart  (9  S.C.  80) ;  Liesbeek  Alunici- 
pality  V.  Paiiriilge  (4  S.C.  300);  Joiylan  v.  Worcester  Munici- 
jKility  {10  S.C.  159);  Sanitary  Bon  nl  of  Johanncf^urg  v.  Purctuis 
(12  C.LJ.  224);  R  C.  of  ClamriUiam  v.  Peters  (15  C.T.R.  126); 
van  Niekerk  v.  Wynberg  Municipality  (15  C.T.R.  61);  Brill  v. 
D.  C.  of  Victoria  We>tt  (14  C.T.R.  355);  Farrell  v.  Wouthtock 
MttniciiKility  (14  C.T.R.    1034);    MttniciiKdity  of  Picton   v. 
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Geldert  (63  L.J.,  P.O.  87);  Cowley  v.  Newma/rket  Local  Board 
(62  L.J.,  Q.B.  65);  Robinson  v.  Wokington  Corporation  (66  L.J., 
Q.B.  388) ;  Peebles  v.  OsvxUdtwistle  Urban  Diet.  Co.  (66  L. J.,  Q.K 
892);  Oibsov.  v.  Mayor  of  Preston  (L.R.  5  Q.B.  218).  In  Hume 
V.  D.  C.  of  Cradock  (1  E.D.C.  104)  there  was  an  absolute  duty  to 
repair  imposed  by  statute.  Here  see.  34  of  Prodamation  7  of 
1902  gives  the  Municipality  a  discretion ;  it  need  only  repair  so 
far  as  may  be  consistent  with  its  funds. 

de  Wet,  for  the  plaintiff:  If  the  Proclamation  imposes  no 
duty  on  the  Council,  the  action  must  fail.  But  the  proper  con- 
struction of  sec  34  is  tliat  it  imposes  a  duty.  The  fact  that  the 
Council  had  no  funds  to  repair  is  one  within  its  own  peculiar 
knowledge,  and  should  be  pleaded  as  a  defence.  If  there  is  a 
duty  on  the  Council  to  repair,  then  non-feasance  of  such  obliga- 
tion amounts  to  ciUpa,  and  renders  it  liable  for  damages;  see 
Port  Elizabeth  Municipality  v.  Nightiv{fale  (2  Searle,  214); 
Liquidators  of  Cape  Central  Railways  v.  Nothling  (8  S.C.  25); 
Cape  of  Good  Hope  Bank  v.  Fischer  (4  S.C.  368);  Windscheid's 
Pandekten,  vol.  2,  sec.  455,  in  vM. ;  Demburg's  Pandekten,  vol.  2, 
sec.  131,  n.  11 ;  Voet,  ad  Pandectas  (9, 2. 3) ;  Pollock  on  Tort,  p.  28 ; 
Addison  on  Tort,  pp.  14  and  731 ;  Hayes  v.  Michigan  Central 
Railroad  Co.  (Ill  U.S.S.C.  228);  Parker  v.  Reed  (21  S-C.  496). 

Oregorowski  was  not  called  on  in  reply. 
[Mahon,  J.,  during  his  argument  called  attention  to  the  case 
of  Saunders  v.  Holhom  District  Board  ([1894]  1  Q.B.  64).] 

Innes,  C.J. :  Mr.  de  Wet  candidly  admitted,  at  the  outset  of 
his  argument,  that  if  no  absolute  duty  is  imposed  upon  the 
defendant  to  keep  in  repair  the  roads  within  the  municipal 
limits  the  exception  taken  to  this  declaration  must  succeed. 
Because  in  the  absence  of  such  duty  the  Municipality  would  not 
be  liable  for  non-repair,  but  could  only  be  held  answerable  on 
the  ground  of  misfeasance.  It  would  have  to  compensate  for 
injuries  sustained  in  respect  of  work  which  it  had  done  and  done 
badly,  but  would  not  be  liable  for  accidents  occurring  on  roads 
which  in  the  exercise  of  its  discretion  it  considered  itself  not 
justified  at  present  in  repairing,  and  in  regard  to  which  it  had 
therefore  done  no  work. 
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Now  misfeasance  is  not  alleged  in  ibis  case ;  therefore  it  only 
remains  to  ascertain  whether  a  duty  has  been  imposed.  To  decide 
that  point  reference  must  be  made  to  the  statute  under  which 
the  Municipality  exercises  its  powers.  Sec.  27  (1)  of  Proclama- 
tion 7  of  1902  gives  the  Council  power  and  authority  "  to  make, 
construct,  alter,  keep  clean  and  in  repair,  roads,  streets,  dams, 
furrows,  sewers,  drains,  culverts  and  bridges  within  the  munici- 
pality.*' That  would  not  enable  it  to  deal  with  roads  or  streets 
not  vested  in  the  Council,  and  the  Proclamation  proceeds  to  make 
the  necessary  provision  in  that  point  Sec.  34  vests  in  the 
Council  all  public  streets,  roads  and  so  on  then  in  existence 
within  the  limits  of  the  municipality,  and  all  those  to  come  into 
existence  in  the  future.  It  says  they  ".  .  .  shall  be  vested  in  the 
said  Council  in  trust  to  keep  the  same  open,  and,  as  far  as  may  be 
consistent  with  the  funds  at  their  disposal,  in  repair  for  the  use 
and  benefit  of  the  inhabitants/'  Now  if  the  expression  "  as  far 
as  may  be  consistent  with  the  funds  at  their  disposal "  had  not 
been  inserted,  if  the  words  "in  trust  to  keep  same  open  and  in 
repair  for  the  use  and  benefit  of  the  inhabitants  "  had  stood  alone, 
I  think  there  would  be  force  in  Mr.  de  Wefe  argument  that  the 
trust  in  itself  implied  a  duty.  But  it  is  not  necessary  to  decide 
that  point,  because  the  words  do  not  stand  alone.  They  are 
qualified  by  the  other  words  I  have  read,  and  to  my  mind  those 
qualifying  words  give  a  discretion  to  the  Municipality.  It  is  for 
the  Council  to  say  whether  or  not  the  repair  of  any  particular 
road  is  warranted  by  the  funds  at  its  disposal,  having  regard  to 
the  whole  scope  of  its  duties,  to  ifie  amounts  received  from 
rates,  and  to  the  pressing  necessity  of  one  work  as  compared 
with  another.  It  seems  to  me  that  is  the  only  way  of  reading 
those  words ;  they  imply  a  discretion  which  is  inconsistent  with 
the  imposition  of  an  absolute  duty.  A  duty  is  a  duty,  and  must 
be  performed ;  if  not  liability  follows.  But  where  a  discretion  is 
conferred  upon  a  public  body  to  decide  whether  or  not  a  certain 
thing  shall  be  done,  it  appears  to  me  that  that  is  a  condition 
inconsistent  with  the  existence  of  an  absolute  duty  to  do  that 
thing  in  all  events.  For  that  simple  reason  I  think  that  the 
contention  of  the  defendant  must  succeed. 

It  is  not  necessary  to  express  any  view  on  what  the  legisla- 
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ture  ought  to  do.  But  certainly  it  would  be  a  very  onerous 
thiug  to  call  upon  the  Municipality,  without  regard  to  the  funds 
at  its  disposal,  to  put  all  the  roads  in  Pretoria  in  proper  repair. 
For  that  reason  probably  a  saving  provision  was  inserted  in  the 
section.  In  my  opinion  the  exception  must  be  allowed,  and  the 
declaration  set  aside  with  costs. 

Wessels  and  Mason,  J. J.,  concurred. 

Plaintiff's   Attorney:    P,    Lupin;    Defendant's    Attorneys: 
Macintosh  tO  Kennerley. 


PARKER,  WOOD  &  CO.,  LTD.,  v.  LOURENCO 
MARQUES  WHARF  CO.,  LTD. 

1905.     October  24,  November  30.    Solomon  and  Wesseus,  J.J. 

Jiailnient — CutUract  to  store, — ComjHiny. — Liquidatimi. — TermituUwn 
by  liquidnto7'8. — Failure  to  remove  yooda  by  bailor, — Liability  of 
parties. 

The  defendant  company,  in  consideration  of  certain  lump  Rums,  under- 
took for  an  indefinite  period  to  receive,  sort,  stack,  store,  forward 
and  perform  all  other  services  in  connection  with  all  the  plaintiff 
company's  consignments  of  timber.  On  the  17th  November,  1904, 
while  the  contract  was  still  in  force,  the  defendant  company  was 
placed  in  liquidation  by  the  Court,  and  on  the  28th  of  that  month 
the  liquidatoi-s  notified  to  the  plaintiff'  that  they  were  not  prejiai-ed 
t*)  carry  out  tlte  agreement,  and  that  they  would  charge  for  storage 
after  the  date  of  winding  up.  The  plaintiff  did  not  remove  the 
timber  till  the  end  of  August,  1905.  Held^  that  the  plaintiff  com- 
pany was  bound  to  remove  the  timber  within  a  reasonable  time 
(which  was  fixed  at  three  months)  after  the  notice ;  that  as  it  had 
failed  to  do  so  the  defendant  was  entitled  to  charge  for  storage 
after  the  expiration  of  that  period  ;  that  the  defendant  was  liable 
for  damages  for  breach  of  contract,  but  that  the  plaintiff  could  not 
set  off  such  damages  against  the  amount  due  for  storage. 
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Special  case  stated  as  follows : — 

(1)  Plaintiff  is  a  limited  liability  company  duly  registered 
under  the  laws  of  this  colony,  having  its  head-office  in  Natal. 

(2)  Defendant  is  a  limited  liability  company  duly  registered 
under  the  laws  of  this  colony,  having  its  head-office  at  Johannes- 
burg. 

(3a)  The  defendant  company  was  placed  in  li(]uidation  on 
tlie  17th  November,  1904,  on  the  ground  that  it  was  insolvent, 
and  liquidators  were  appointed  with  the  powers  mentioned  in 
.Hec.  5  of  Law  1  of  1894,  except  those  specified  in  sub-sees.  (//.) 
and  (d)  thereof. 

(36)  On  the  6th  December,  1904,  the  liquidatoi-s  were  given 
power  by  the  High  Court  to  compromise  claims  by  or  again.st 
the  company,  and  to  sell  the  movable  property  as  they  might 
think  fit  and  the  immovable  property  subject  to  confirmation  by 
the  Court. 

(:ic)  On  the  6th  April,  1905,  the  liquidators  were  further 
t^iven  power  to  sell  the  immovable  property  by  public  auction 
i^'ithin  a  period  not  earlier  than  ti\'e  months  from  that  date ;  and 
all  such  property,  including  the  yard  and  wharf  at  Louren^o 
Marques  wherein  the  goods  of  the  plaintiff  company  hereinafter 
mentioned  were  stored,  was  sold  on  the  22nd  September,  1905. 

(4)  At  the  date  of  the  liquidation  aforesaid  there  was  an 
agreement  existing  between  the  plaintiff  and  the  defendant  com- 
pany, whereby  the  latter  undertook  for  an  indefinite  period  to 
receive,  sort,  stack,  store  and  forward  and  perform  all  other 
.services  in  connection  with  all  the  plaintifTs  consignments  of 
timber  on  payment  of  the  following  lump  sums:  [Here  par- 
ticulars were  specified]. 

(5)  At  the  date  of  liquidation  the  defendant  company  was 
in  possession  on  Ix^half  of  the  plaintifT,  in  accordance  with  the 
above  agreement,  of  a  large  quantity  of  timber  in  respect  of 
M'hich  the  above-mentioned  sums  had  been  paid. 

(6)  Since  the  liquidation  no  timber  has  been  received  by  the 
defendant  for  the  plaintiflF,  and  it  is  agreed  that  this  action  shall 
have  reference  only  to  the  storage  of  timber  received  as  afore- 
said, and  the  delivery  of  the  same  to  the  plaintiff*. 

(7)  On  the   28th  November,    1904,   the   liquidators  of  the 
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defendant  company  notified  to  the  plaintiff  that  they  were  not 
prepared  to  carry  out  the  agreement,  and  would  insist  upon  pay- 
ment of  rent  from  the  date  of  the  provisional  liquidation,  namely, 
the  20th  October,  1904,  in  respect  of  all  goods  at  that  time  in 
custody  of  the  company. 

(7a)  It  was  possible  for  the  plaintiff  company  to  remove  the 
said  goods  within  three  months  after  the  notice  above  mentioned, 
but  if  removed  in  the  ordinary  course  of  business  at  the  same 
rate  as  they  had  been  before  the  liquidation  a  period  of  twelve 
months  would  have  elapsed  before  their  complete  removal  The 
plaintiff  company  had  removed  all  the  goods  before  the  end  of 
August,  1905. 

(76)  To  store  the  goods  of  the  plaintiff  and  also  those  of 
other  clients  who  were  paying  the  liquidators  for  storage,  and, 
further,  to  check  the  delivery  of  any  goods  in  case  of  any  claim 
for  shortage,  the  liquidators  found  it  necessary  since  the  liquida- 
tion to  keep  a  staff  consisting  of  a  manager  and  other  employees 
at  Louren^o  Marques,  and  to  continue  the  lease  of  certain  yards 
at  that  town  at  a  total  cost  approximately  of  £475  per  month. 

(7c)  A  portion  of  the  goods  of  the  plaintiff  company  (about 
one-fourth  of  the  whole  amount)  was  stored  on  ground  which 
was  leased  by  the  defendant  company  for  the  purpose  of  carry- 
ing on  the  latter's  business  from  the  owners  at  so  much  per 
meter  as  rental  during  the  time  that  any  special  portion  of  the 
ground  was  occupied  by  the  defendant  company,  and  the  liqui- 
dators paid  rental  for  the  ground  thus  leased,  and  which  was 
occupied  by  the  said  portion  of  the  goods  of  the  plaintiff  until 
the  date  of  their  removal. 

(8)  It  is  agreed  that  if  the  plaintiff  is  liable  to  pay  any  sum 
to  the  liquidators  in  respect  of  the  storage  of  its  goods  since  the 
liquidation  either  by  way  of  rent  or  damages,  the  sum  of  6d. 
per  ton  of  2240  lbs.  per  month  is  a  reasonable  sum  to  be  paid ; 
and  the  plaintiff  company,  if  found  liable,  submits  to  judgment 
on  this  basis. 

(9)  On  the  above  facts  the  defendant  contends  that  the 
liquidation  terminated  the  said  agreement,  or,  alternatively,  that 
it  was  terminated  on  the  date  of  the  notice  mentioned  in  para- 
graph 7,  and  that  upon  termination  of  the  agreement  the  plaintiff 
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became  bound  to  remove  its  timber  at  its  own  expense,  and  tliai 
if  it  is  not  so  removed  the  liquidators  are  entitled  to  charge  the 
plaintiff  company  for  storage  as  from  the  date  of  the  termina- 
tion of  the  agreement  at  the  rate  of  6d.  per  ton  per  month. 

(10)  The  plaintiif  contends  that  che  liquidators  are  not 
entitled  to  charge  the  plaintiff  company  any  sums  for  storage,  as 
the  amounts  referred  to  in  paragraph  4»  which  include  charges 
for  storage,  have  been  paid,  and  that  the  defendant  company  is 
boond  to  hold  and  store  the  plaintiffs  timber  for  ah  indefinite 
period  until  in  the  ordinary  course  of  business  delivery  of  the 
same  shall  be  required  by  the  plaintiff  company. 

The  questions  for  decision  are : — 

(a)  Whether  the  agreement  was  terminated  on  the  date  of 

the  liquidation,  or,  alternatively,  on  the  date  of  the 
notice,  and  whether  the  plaintiff  is  left  to  prove  in  the 
liquidation  such  damages  as  it  may  have  sustained  by 
reason  of  the  breach  of  the  contract ;  or 

(b)  Whether  the  liquidators  are  obliged  to  hold  and  store 

the  timber  for  an  indefinite  period  until  in  the  ordinary 
course  of  trade  delivery  of  the  same  shall  be  required 
by  the  plaintiff,  and,  if  not,  within  what  time  the  liqui* 
dators  can  require  the  plaintiff  to  remove  the  timber. 

(c)  If  held  liable  to  pay  rent  or  storage,  for  what  period  of 

time  the  plaintiff  company  must  pay  such  rent  or 
storage  on  the  basis  as  agreed  to  in  paragraph  8. 

Gregorowski  (with  him  Home),  for  the  plaintiff. 

C.  0.  Ward  (with  him  BaZfoicr),  for  the  defendant. 

Cur.  adv.  vult 

Postea  (November  30) : — 

Solomon,  J. :  This  is  a  special  case  stated  for  the  decision  of 
the  Ck>urt  in  an  action  for  a  declaration  of  rights.  The  case  was 
argued  before  my  brother  Wessels  and  myself  on  the  24th 
October  last,  and  we  then  pointed  out  that  the  special  case  did 
npt  set  out  the  facts  sufficiently  to  enable  us  to  determine  the 
question  at  issue.  Leave  was,  however,  given  to  the  parties  to 
amend  the  special  case  by  setting  out  the  further  facts,  which  it 
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WAS  necessary  for  us  to  know  before  any  decision  could  be  given. 
The  special  case  has  now  been  amended,  and  though  even  novr 
tlie  information  is  not  so  full  nor  so  specific  as  we  should  have 
ilesired,  it  is  sufficient  to  enable  us,  without  hearing  any  further 
argument,  to  dispose  of  the  case. 

The  important  facts  are  as  follows :  The  plaintiff  couipaiiy 
made  a  contract  with  the  defendant  company  whereby  in  con- 
sideration of  certain  lump  sums  the  latter  undertook  for  an 
indefinite  period  to  receive,  sort,  stack,  store,  forward  and  per- 
form all  other  services  in  connection  with  all  the  plaintiff  corn - 
pany's  consignments  of  timber.  On  the  20th  October,  1904,  the 
defendant  company  was  placed  under  provisional  li(|uidation  by 
an  order  of  court,  iind  a  final  order  of  li(iuidation  was  made  on 
the  17th  November,  1904,  when  certain  liquidatoi-s  were  ap- 
pointed by  the  Court  with  the  usual  powers.  The  ground  of 
li«]Uidation  was  that  the  company  was  insolvent.  At  the  date  of 
the  liquidation  the  contract  was  still  running,  and  the  defendant 
company  was  in  the  possession  of  a  large  quantity  of  timber 
l)elonging  to  the  plaintiff  company,  upon  which  all  charges  had 
been  paid.  On  the  28th  November,  1904,  the  liquidators,  hav- 
ing decided  not  to  carry  on  the  business,  notified  the  plaintiff* 
company  that  they  were  not  prepared  to  caiTy  out  the  agree- 
ment between  it  and  the  defendant  company,  and  warned  tlif 
plaintiff  company  that  they  would  charge  rent  for  storing  it^ 
timber  after  the  date  of  the  li(]uidation.  The  plaintiff  company 
failed  to  take  immediate  steps  for  the  removal  of  the  timbtir. 
contending  that  it  had  paid  the  charges  for  storage  for  an 
indefinite  period,  and  that  it  was  entitled  to  leave  the  timl)er 
on  the  defendant  company's  premises  until  it  required  it  in 
the  ordinary  course  of  its  business.  It  did  thereafter  from 
time  to  time  remove  the  timber,  until  by  the  end  of  August, 
1905,  it  had  all  been  removed.  Upon  these  facts  the  liquidators 
contend,  in  the  first  instance,  that  the  liquidation  ipso  fa^^to 
terminated  the  said  agreement,  or,  in  the  alternative,  that  the 
agreement  was  terminated  on  the  date  of  the  notice  to  the  plain- 
tiff company,  who  thereupon  became  bound  to  remove  the  timber 
at  its  own  expense. 

Now  the  point  to  be  here  determined  is  what  is  the  date  after 
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which  the  plaintiff'  company  was  bound  to  remove  its  timber ; 
And  that  being  so,  it  seems  to  be  quite  immaterial  whether 
we  find  that  the  agreement  was  ipso  facto  terminated  by  the 
liiiuidation  or  only  by  the  notice  given  by  the  litjuidators,  because 
even  in  the  former  case  it  is  clear  that  there  would  be  no  duty  on 
the  plaintiff  company  to  remove  the  timber  until  it  had  been 
requested  by  the  liciuidators  to  do  so.  It  is  unnecessary,  there- 
fore, to  discuss  the  effect  of  liquidation  upon  a  contract  of  this 
nature.  One  thing  seems  quite  clear  from  the  special  case,  and 
that  is  that,  although  the  Court  gave  the  liquidatoi*s  the  power  to 
carry  on  the  basiness,  they  decided  not  to  do  so,  and  gave  notice 
to  the  plaintiff  company  that  they  liad  no  intention  of  perform- 
ing the  agreement.  That,  of  course,  it  was  quite  competent  for 
them  to  do,  for,  though  they  had  the  power  to  carry  on  the 
business,  they  were  under  no  obligation  to  do  so ;  on  the  contrary, 
if  they  came  to  the  conclusion  that  it  was  not  in  the  interests  of 
the  liquidation  that  the  business  should  be  carried  on,  their  duty 
was  not  to  carry  it  on.  When  then  the  plaintiff  company 
received  the  notice  from  the  liquidators  putting  an  end  to  the 
contract,  an  action  for  damages  for  breach  of  contract  accrued 
"to  it;  but,  on  the  other  hand,  it  thereupon  became  its  duty  to 
remove  its  timber  from  the  defendant  company's  stores.  From 
the  very  nature  of  the  case,  however,  the  removal  could  not  be 
effected  at  once,  and  from  the  special  case  it  would  appear  that  at 
least  three  months  would  be  reciuired  to  carry  out  the  operation. 
In  the  ordinaiy  course  the  plaintiff  company  was  certainly 
entitled  to  a  reasonable  time  within  which  to  remove  the  timber; 
and  it  is  not  clear  from  the  special  case  whether  if  the  work  had 
been  undertaken  at  once  and  carried  out  in  a  reasonable  time  the 
liquidators  would  have  been  put  to  any  special  expense  which 
tliey  could  claim  by  way  of  damages  for  the  occupation  of  their 
stores.  I  do  not  think,  therefore,  that  the  liquidators  would  be 
•entitled  to  make  any  charge  for  storage  during  the  first  three 
months  after  the  28th  November,  1904,  the  date  on  which  the 
notice  was  received.  After  that  date,  however,  in  my  opinion 
the  position  was  changed.  The  plaintiff'  company  had  no  longer 
any  right  to  have  the  timber  on  the  defendant  company's  premises ; 
at  the  same  time  the  liquidators  were  not  entitled  to  throw  the 
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timber  into  the  street,  but  were  bound  to  make  some  arrangement 
for  conserving  it.  If  it  had  become  necessary  for  them  to  hire 
other  stores  in  which  to  deposit  the  timber  they  would.  I  thinks 
be  entitled  to  charge  the  plaintiff  company  with  the  expenses 
incurred  in  so  doing.  In  the  present  case  they  were  put  to 
expense  in  continuing  the  lease  of  certain  yards,  in  keeping  a 
staff  of  employees  to  look  after  the  timber,  and  in  other  ways. 
The  expense  so  incurred  is  a  proper  charge  against  the  plaintiff 
company,  and  would  not  be  properly  chargeable  to  the  costs  of 
the  liquidation.  Whether  such  charge  should  be  made  by  way 
of  rent  or  of  damages  or  on  some  other  footing  it  is  not  necessary 
to  determine.  The  special  case  states  that  it  is  agreed  between 
the  parties  that  if  the  plaintiff  company  is  liable  to  pay  any 
sum  in  respect  of  storage,  the  sum  of  6d  per  ton  per  month  is  a 
reasonable  charge  to  make;  and  in  my  opinion  the  plaintiff 
company  is  liable  to  the  liquidators  for  storage  at  the  above  rate 
for  the  period  from  the  28th  February  to  the  end  of  August,  the 
date  when  the  plaintiff  company  had  removed  all  the  timber. 

On  the  other  hand,  as  I  have  already  pointed  out,  the  defend* 
ant  company  are  liable  to  the  plaintiff  company  for  damages  for 
breach  of  contract,  and  those  damages  the  plaintiff  company  will 
be  entitled  to  prove  as  creditor  in  the  liquidation  proceedings. 
It  was  urged  on  behalf  of  the  plaintiff  company  that  these 
damages  might  be  set  off  against  the  amount  for  storage.  That 
point  is  not  raised  in  the  special  case,  but  even  if  it  had  been  it 
seems  impossible  to  hold  that  a  claim  for  unliquidated  damages 
against  the  defendant  company  can  be  set  off  against  a  claim  by 
the  liquidators  which  only  accrued  after  the  date  of  the  liquida^ 
tion.  In  this  action,  therefore,  which  is  one  for  a  declaration  of 
rights,  the  Court  decides  that  the  liquidators  are  entitled  to 
charge  the  plaintiff  company  for  storage  at  the  rate  of  6d.  per 
ton  per  month  from  the  28th  February,  1905,  to  the  31st  August. 
1906.    The  plaintiff  company  must  pay  the  costs  of  the  action. 

Wessels,  J.,  concurred. 

Plaintiff's  Attorneys:  Findlay,  MacRobert  &  Niemeyer; 
Defendant's  Attorneys :  Macintosh  &  Kenneriey. 

END  OF   VOL.    FOR    1905. 
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DIGEST  OF  CASE& 


1905. 


AOOOUNT. 

Ae  Prihcipal  avd  Aobvt  (Broker). 


AOOOUNTANT. 

Residexioe  in  the  Tranavaal— Dis- 
oretion  of  oounoil  under'  Private 
Ordinanoe  8  of  1004.— Where  the  ooaneil 
oi  tke.  TnoBvaal  Society  of  Aoooantaate  had 
deeided  that  an  applicant  for  admiasioa  to  the 
aociety  was  not  resident  in  the  Transvaal  within 
the  meaning  of  sec  7  of  the  Aoeonntants  Ordi- 
nAnce,  and  oonseqnentlr  not  entitled  to  be 
admitted  a  member  of  tCe  society,  Held,  that 
in  the  absence  of  j^roof  that  the  decision  was 
arrived  at  capricioasljr  or  malicionslj  the 
Coart  had  no  power  to  interfere  with  the  de- 
<nsion.  Mere  phirsical  or  temporary  presence 
in  the  Transvaal  is  not  sufficient  to  quality 
any  one  as  resident  in  the  Transvaal  within 
tlie  meaning  of  sec  7  of  the  Accountants 
Ordinance.  Page  v.  Tranwaal  Society  of 
A^rccuntanU.  154 


AOnO  QUANTI  MINORI8. 
See  Purchase  and  Sale  (Leau), 


ARBITRATION. 

Ordinanoe  24  of  1904— Referenoe  to 
two  arbitrators  an4  an  umpire— Fail- 
ure of  one  party  to  appoint  an  arbitra- 
tor—Bona  flde  mietake.— A  submission  to 
arbitration  provided  that  certain  disputes 
lietween  appfioant  company  and  the  respondent 
should  be  referred  to  two  arbitrators^one  to 
l>e  appointed  b¥  each  party  and  the  two  of 
them  to  select  a  tnird.  The  respondent,  having 
appointed  his  arbitrator,  gave  due  notice  to 
the  applicants  to  appoint  their  arbitrator 
within  seven  days.  This  the  applicants  failed 
to  do  owing  to  a  honA  fide  mistake,  which  was 
only  discovered  by  the  applicants  on  the  day 
after  the  seven  days  had  elapsed,  and  after  the 
respondent  liad  notified  tuem  that  he  had 
under  sec  9  of  the  Arbitration  Ordinance 
appointed  his  arbitrator  to  act  as  sole  arbitra- 
tor. ire/(/,thatthe  appointment  by  respondent 
of  his  arbitrator  as  sole  arbitrator  could  be  set 
aside.    Iferculee  Co.,  Ltd.,  v.  Laupiehler.   218 

Ordinanoe  24  of  1904— Submieaion 
to  arbitration— Partnership.— A  clause 
in  a  partnership  agreement  between  applicant 
and  respondent  provided  that  in  the  event  of 
any  disputes  arising  thereunder  such  dispute 
should  be  referred  to  two  arbitrators,  one  to  be 
selected  by  each  party,  and  the  two  arbitrators 
to  select  an  umpire.  Disputes  having  arisen, 
the  applicant  appointed  hb  arbitrator,  and 
gave  notice  to  the  respondent  to  appoint  his 
arbitrator  within  seven  days,  and  upon  the 
latter  failing  to  do  so  the  applicant,  under  sec. 
9  of  the  Arbitration  Ordinance,  appointed  his 
arbitrator  to  act  as  sole  arbitrator,  the  re- 
spondent taking  no  part  in  the  proceedings. 
The  award  was  duly  made,  and  an  application 
to  have  the  same  made  an  order  of  court  was 
opposed  by  the  respondent  on  the  ground  tliat 
tne  clause  in  the  partnership  agreement  was 
not  a  sufficient  submission  to  arbitration,  and 
that  the  Arbitration  Ordinance  conteniplate<i 
a  farther   agreement   defining  the   disputes 


ARBITRATION— BUILDING  CONTRACT. 


l)et\veen  tlio  parties.  Hdd,  that  tlie  Haiil 
claiiBe  was  a  sufficient  Hiibiiiission  to  arbitra- 
tion within  the  nieanin*;  of  the  Arbitration 


Ordinance.     Ross  v.  Dalglc'slt. 


161 


AROHITEOT. 

See  Contract  (Bmlding  Contract), 


ARREST. 

See  Practice. 


ASIATICS. 

See  Purchase  and  Sale  {Fixed  Property), 


ASSIGNMENT. 

Sec  Insolvency. 


ATTACHMENT. 

Sec  Practice  [Execittion). 


ATTORNEY. 

See  Partnership. 


BANKING. 

Cheque  paidintocustoxner^saccoiint 
-Credit  given  to  customer  before 
cheque  cleared—Damages.— The  defend- 
ant  bank  was  in  the  habit  of  crediting  a  castomer 
with  the  amount  of  elieques  as  soon  as  they  were 
I>Aid  in,  and  of  treating  the  cheques  as  cask  by 
allowing  the  customer  to  draw  against  the 
amount  so  credited  before  the  cheques  were 
cleared.  Hdd^  that  when  once  the  anumnt 
of  a  cheque  had  been  placed  to  the  credit  of 
the  customer  the  bank  was  not  entitled  to  dis- 
honour a  cheque  drawn  by  the  customer  against 
such  amount,  and  to  set  up  as  against  the 
customer  a  usage  entitling  it  to  exercise  a  dis- 
cretion as  to  whether  each  particular  cheque  so 
credited  should  be  treated  as  cash  or  not. 
Freeman  v.  Standard  Bank  of  South  Africa, 
Ltd,  26 

Unauthorised  dealinfir  with  cob- 
tomer^s  cheque— Facilitatinfir  fraud 
on  customer— Examination  of  pass- 
book and  vouchers  —  Estoppel  — 
Where  the  customer  of  a  liank  draws  a 
chec^ue  in  favour  of  X,  and  hands  the  ehenne 
to  his  agent  to  pay  X,  the  bank  is  not  entitled 
to  take  the  customer's  cheque  in  favour  of  X 
from  the  agent,  hand  to  him  in  return  its  own 
cheque  in  favour  of  X,  and  then  debit  the 
(•u»tomer\s  account  with  the  amount.  Such 
action  on  the  part  of  the  bank  is  out  of  the 
ordinary  course  of  business.  The  fact  that 
the  bank  handed  back  all  vouchers  to  the  cas- 
tomer,  and  that  by  careful  scrutiny  of  these  he 
might  have  been  able  to  detecf^Bbe  unautho- 
rised and  extraonlinary  course  of  dealing  on 
the  part  of  the  bank  will  not  estop  the  cus- 
tomer from  denying  his  liability.  Edtmrd  A 
John  Burke,  Ltd,,  v.  Standard  Bank  ofSomA 
Africa,  Ltd,  123 


BENEFICIAL  OCCUPATION. 

See  Landix>rd  and  Tenant. 


BROKER. 

See  Principal  and  Agent. 


BUILDING  CONTRACT. 

See  CONTBACT. 


CESSION— COMPANY. 


6 


CESSION. 
See  Landlord  and  Tenahj  {Hifpothve), 


CHEQUE. 

See  Banking. 


CHURCH. 

See  Mines  and  Minkrals  {Natives). 


COMMISSION. 

See  Partnership  {Attorneys). 


COMPANY. 

Director— Piduciajpy  relationship  — 
Non-diflclosure  of  interest  in  termB 
of  articles  of  association.— The  articles 
of  asMJciation  of  a  noinpany  provided  that  *'no 
director  or  alternate  director  ftliall  l>e  din- 
qnaliiied  by  his  office  from  contracting  with 
the  company,  either  as  vendor,  purchaser  or 
otherwise ;  nor  shall  any  contract  or  arrange- 
ment entered  into  by  or  on  behalf  of  the  com- 
pany with  any  company  or  partnership  of  or 
in  which  any  director  shall  be  a  member  or 
otherwise  interested,  be  avoided ;  nor  shall 
any  director  so  contracting,  or  being  such 
member  or  so  interested,  be  liable  to  account 
to  the  company  for  any  profits  realised  by  him 
by  any  sucii  contract  or  arrangement  by  reason 
only  of  such  director  hohling  that  office,  or  of 
the  fidaciaiT  relationship  thereby  established ; 
bnt  no  such  director  shall  vote  in  respect  of 
any  such  contract  or  arrangement  (and  the 
nature  of  his  interest,  where  it  does  not  appear 
on  the  face  of  the  contract,  must  be  disclosed 
by  him  at  the  meeting  at  which  the  contract 
or  arran<jemeiit  is  detemdned  on,  if  his  interest 
tlien  exists,  or  in  any  other  case  at  the  tirst 
meeting  of  directors  after  the  acquisition  of 
his  interest)  provided  ..."  W,  an  engineer 
of  the  company,  became  aware  that  a  block  of 


claims  was  lieing  offered  for  sate  by  public 
auction,  and  forme<l  the  idea  of  buyhig  them 
with  a  friend  of  his,  C,  who  had  also  heard  of 
the  claims  from  another  engineer.     Refore  the 
claims  were  put  up  for  sale  VV  suggested  to 
the  managing  director  of  the  company  that 
the    company    should    buy    them ;    but    he 
declined  on  tne  only  information  W  was  then 
I  able  to  give  with  regard  to  the  claims.    Tliei-e- 
i  after  C  bought  the  claims  at  the  auction,  and 
j  disposed  of  a  half  interest  to  W,  who  ceded  a 
;  half  of  his  interest  to  the  defendant,  another 
'  director  of  the  company,  after  the  latter  had 
l>een    informed    by    W   thai    the   managing 
j  director  liad  declined  to  buy  for  the  company. 
'  The  claims  proved  to  be  of  considerable  value, 
and   W  and  C,   with  the  knowledge  of  the 
defendant,  entered  into  negotiations  ynt\\  the 
company  to  take  over  the  claims.    The  defend- 
ant took  no  part  in  the  negotiations,  and  did 
not  in  terms  of  the  articles  of  association  dis- 
close his  interest  to  the  company  until  some 
months  after  the  whole  transaction  had  been 
completed.      The    company    now    sued    the 
'  <lefendant   for    a   declaration    that   it    was 
entitled  to  his  interest  in  .the  claims  on  the 
ground  that  he,  having  failed  to  disclose  his 
interest  therein  in  terms  of  the  articles  of 
aasociation,  was  liable  tP  account  to  it  for  all 
the  profits  made  by  him.     Held^  that  as  the 
'  <lefendant  was  not  debarred,  by  reason  of  any 
fiduciary  position  which  he  occupied  towards 
,  the  comi>any,  from  purchasing  the  interest, 
the  action  could  not  be  maintained,  and  that 
I  the  remedy  of  the  company,  when  it  discovered 
'  that  the  defendant  had  failed  to  disclose  his 
I  interest,  lay  in  claiming  a  rescission  of  the 
■  contract  under  which  it  took  over  the  claims. 
j  African  Claim  and  Land  Co.,  Ltd.,  v.   W.  J, 
!  Langermann.  101 

Liquidation— Authority  to  sell  with- 
out an  order  of  court- Application  for 
confirmation  of  the  sale— Law  1  of 
1894.— Where  the  linuidatoi-s  of  a  company 
had  on  their  own  application  been  siiecially 
authorised  by  the  Court  to  exercise  all  the 
powers  cental neil  in  sec.  5  of  l^w  1  of  1894 
without  any  further  order  of  Court,  and  had 
thereafter  sohl  the  assets  of  the  company, 
subject  to  the  condition  that  the  confirmation 
of  the  Court  would  have  to  lie  obtained  before 
thesjile  could  be  finally  ratified  and  c(»nfirine<l, 
the  Court  refused  to  entertain  an  application 
for  confirmation  of  the  sale.  In  re  halinornl 
Main  R^efUold  Mining  Co.,  Ltd.  .345 

Liquidation— Oontributories  —  Test 
of  membership  —  Law  6  of  1874— 
Law  1  of  18d4  -  Registration  — 
Power  of  Court  to  amend  register 
—Statutory  liability  to  pay  for 
shares  —  Contract  -  How  payment 
mav  be  made- Volksraad  Resolution 
of  l6th  August,  1803— Services  ren- 
dered before  formation  of  company 
—Promoters  —  Secret  profit— Shares 
obtained  by  fraud,  as  presents, 
or  for  illusory  services  —  Certifi- 
cates representing  shares  as  f\illy 
paid  up  —Bona  fide  nolders—  EstoppeL 


OOMPiLNY. 


— Thie  law  oii'th«  liqaidation  of  oonipanieB  (1 
of  1804)  ban  modi6edlAW  5  of  1874  bv  making 
ngistmtion  tbe  test  of  uiembcnJiip  ofa  limitod 
company,  and  tbe  Bupiiog  o)  tbe  aiticleB  of 
anooiation  ban  oeaaea  to  eonstitute  aetnal  or 

Plete  membenbip  until  it  ba«  been  rap|^e- 
]  by  the  formal  aet  of  regiBtration.    Tbe 


complete 
menledl 


holding  of  shairaa  in  a  itffiAtered  company 
involves  a  stataUx^  obligation  to  pay  the  full 
amount  of  tbe  nominal  wne  of  those  shares. 
Shares  cannot  tlieiefore  be  iasned  as  a  bonus 
or  at  a  discount.  Sec.  17  of  Law  0  of  1874, 
which  provides  that  payment  shall  be  made 
onlv  in  cash,  ap^es  to  uavments  for  shares. 
But  this  has  been  modiftea  liy  the  Volksraad 
Resolution  of  the  leth  Ausnst,  189S,  which 
provides  tliat  shares  issued  By  a  limited  com- 
panjr  as  fully  paid  up  "  in  exchange  for  or  in 
oonsideration  of  services  rendered  to  or  for  the 
benefit  of  such  company  and  to  the  advance- 
ment of  its  purposes,  w  otherwise  in  exchange 
for  or  in  consideration  of  any  property,  rights 
or  privileges  acquired  by  sndi  oompaojr  to  the 
advantsf^  and  advancement  M  its  objects  of 
association,"  shall  be  deemed  to  have  been 
fullv  paid  up.  All  persons  aro  liable  to  be 
made  contribntortes  who  aro  liable  for  shares 
which  have  not  been  fully  paid  up,  and  liability 
to  contribute  is  determmed  not  bywhat  the 
register  is,  but  by  whatitou^t  tobe.  The  power, 
therefore,  to  amend  the  register,  which  is  given 
to  the  Court  by  sec  6  of  Law  1  of  1894,  enables 
it,  by  adding  the  names  of  persons  who  ought 
to  be  thero,  but  are  not,  and  removing  the 
names  of  persons  who  ought  not  to  be  there, 
but  are,  to  fix  with  the  obligation  of  member- 
ship those  {lersons  only  upon  whom  such  obli- 
gations should  justly  and  equitably  rest.  The 
question  of  liability  to  contribute  depends 
solely  upon  the  contract  which  the  parties 
have  entered  into.  Persons  M'ho  have  bound 
themselves  by  contract  to  incur  the  obligations 
of  membership  must  be  on  the  list,  though  the 
formal  aet  of  admission  has  never  been  per- 
formed ;  whilst  those  who  have  not  so  bound 
themselves  must  be  omitted,  whatever  liberties 
the  company  or  its  oificers  may  have  impro- 
perly taken  with  their  names.  Persons  who 
nave  been  placed  on  the  list  of  shareholders 
without  their  consent  cannot,  therefore,  be 
made  contributories.  And,  similarly,  persons 
who  bond  fide  have  agreed  to  take  only  fully 
paid  shares  cannot  be  compelled  to  accept 
shares  which  carry  a  liability,  for  that  was 
not  their  contract.  But  where  shares  carrpng 
a  liability  are  improperly  issued,  the  person 
to  whom  they  are  issued  must  repudiate  them 
as  soon  as  the  facts  are  ascertained,  for  if  he 
with  a  knowledge  of  the  facts  permits  himself 
to  be  treated  as  a  shareholder,  or  performs  acts 
of  ownership  over  the  shares,  he  will  be  treated 
as  having  agreed  to  take  them.  Shares  pur- 
porting to  be  issued  for  services  will  not  be 
protected  by  the  Volksraad  Resolution  of  1803 
if  the  alleged  services  were  unreal  or  illusory^ 
or  if  the  award  of  the  shares  was  obtained  by 
collusion,  and  did  not  represent  an  honest  and 
bond  fide  decision  on  the  part  of  the  company. 
If  services  are  perforniea  in  connection  with 
the  formation  or  promotion  of  a  company  on 
instructions  received  from  the  promoters,  and 


if  such  services  aro  rendered  on  the  terms  that 
the  persons  performing  them  are  to  be  renuwa- 
rated,  but  that  they  aro  to  look  for  their 
remuneration  not  to  tbe  persons  who  instnioked 
them,  but  to  the  company  when  formed,  thea 
the  company,  if  it  takes  the  benefit  ef  tho 
services,  may  beoome  bound  to  pay  for  Umb. 
Such  services  fall  within  the  meaniqg  of  the 
Volksraad  Resolotionas  being  servicesreodered 
**  for  the  benefit  of  the  company."  Bat  eer- 
vicea  not  rendered  under  any  express  or 
implied  contract  for  remuneration,  or  rendered 
by  a  person  who  under  the  contract  wae  to 
look  for  hia  remuneratioir  not  to  the  company 
when  formed,  but  only  to  the  person  who  em- 
ployed him,-;.aro  excluded,  even  thoogh  the 
cooipany  may  indireetly  have  had  the  Maaftt 
of  the  aervieea.  Promotera  stand  in  a  fidudaiy 
position  to  the  company  which  they  promota 
They  cannot  therefore  make  a  secret  jiroftt  at 
the  eompany'a  expenae,  and  if  they  wiah  it  to 
enter  into  eontraota  with  or  make  paymenti  to 
themaelvea  they  must  furnish  it  witn  a  board 
of  directors,  who  can  and  do  exercise  an  inde- 
pendent and  intelligent  judgment  on  tbe 
transaction.  Where  one  of  the  directon  nu 
himself  a  promoter,  and  the  rest  were  nomineei 
of  the  nromoters  and  accepted  promisee  of 
shares  nom  them,  HeUL^  that  they  were  not 
an  independent  board.  Persons  who,  whether 
coUusively  or  not,  take  shares  purporting  to  be 
fully  pMQ,  but  which  they  know  have  not 
been  paid  for,  cannot  escape  liid>ility  on  the 
ground  of  ignorance  of  law  or  that  they  did 
not  intend  to  accept  shares  involving  a  liabdity. 
Where  a  company  issues  a  certificate  for  ehares 
which  were  not  paid  for,  but  are  represented 
by  such  certificate  as  fully  paid  up,  and  sach 
certificate  finds  its  way  into  the  nands  of  a 
bond  fide  holder,  for  or  without  value,  who, 
ignorant  of  the  fact  that  the  shares  were  not 
in  fact  paid  for,  takes  the  certificate  relyiog 
on  the  representation  that  the  shares  were 
fully  paia,  the  company  is  estq>ped  from 
denying  against  such  holder  that  tne  shares 
were  not  mud  for.  An  orij^nal  allottee  may 
be  entitled  to  the  benefit  of  sndi  an  estoppel, 
but  in  such  a  case  the  onus  is  on  him  to  show 
that  he  did  not  know  that  the  shares  were 
not  paid  for.  The  knowledge  of  the  falsity  of 
a  representation  reouired  to  prevent  a  person 
from  claiming  the  benefit  of  an  estoppel  imut 
be  actual  knowledge  or  knowledse  presamed 
from  the  fact  that  he  has  wilfully  abstained 
from  finding  out.  A  person  acts  on  the  faith  of  a 
ropresentation  if  relying  on  the  representation 
he  refrains  from  doing  something  which  would 
have  been  beneficial.  An  estoppel  of  this  kind 
is  binding  on  the  liquidators.  Where  there 
is  a  definite  agreement  as  to  the  remuneration 
to  be  paid  for  services  bond  fide  rendered  to  a 
company,  the  Court  will  not  in  the  absence  of 
fraud  or  collusion  inquire  into  the  adequacy  of 
such  services,  however  disproportionate  this 
remuneration  may  seem  to  be ;  but  a  company 
cannot,  where  a  money  value  for  auch  services 
has  l)een  fixed,  award  shares  for  a  lander 
amount  than  such  money  value.  The  contiaet 
to  take  shares  constituted  by  the  signature  of 
the  articles  of  association  is  not  satisfied  by 
the  issue  .in  the  name  ol  the  signatory  of 
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Rhares  paid  for  bv  another  peraon.  Bat  it 
may  be  aatiafied  oy  sbarea  jNud  for  by  the 
signatory,  bat  iaaaed  by  hia  direction  to 
aniother  person.  Wliere  one  peraon  holds 
Bhares  in  trust  for  another,  the  trnstee,  and  not 
the  beneficiary,  is  the  person  to  be  placed  on 
the  list  of  oontribntories.— /n  re  the  CoiUribu- 
toriesofthe  Boeenwunt  Gold  Mining  Syndieaie 
uiliguidation,  169 

Liquidation—Iiiabilit^  to  pay  debts. 

—Where  a  company  had  admitted  that  it  was 
nnaUe  to  pay  its  debts,  and  had  failed  to  falfil 
an  agreement  then  arrived  at  to  pay  off  its 
liabilities  in  monthly  instalments,  and  had 
ftutheimore  failed  topay  the  interest  dae  on 
its  debenture  stock,  Mela,  that  in  the  absence 
of  anr  explanatiou  on  the  part  of  the  company 
the  Court  was  justified  in  regarding  the  oom- 


pany  as  unable  to  pay  its  debts  and  in  placing 
the  same  in  liquidation.  Kalk  Bay  FuheriiB^ 
Ltd.,  V.  United  EeitawratUt,  Ltd.  22 

liouidatoni  — Quorum.— Two  out  of 
three  liquidators  of  a  company  authorised  to 
form  a  quorum  to  do  all  such  acts  as  were 
required  for  the  winding  up  of  the  said  com- 
Moy.  Ex  jHirte  the  Ltquidatare  of  the 
WeHem  Transvaal  Mines,  Ltd.  145 

Porohaae  of  its  own  shares.  —  A 

declaration  alleged  that  the  plaintiiT,  who  was 
entitled  to  have  issued  to  him  certain  shares 
in  the  defendant  company,  had  entered  into  an 
agreement  with  the  company  by  which  he  pur- 
ported to  sell  to  it  his  claims  against  the  com- 
pany as  regards  the  shares  and  cash  to  be 
received  by  him  from  the  company  and  one 
W  C.  An  exception  that  the  agreement  was 
void  as  amounting  to  a  purchase  by  the  com- 
pany of  its  own  shares  overruled,  on  the  ground 
that  the  agreement  did  not  afnount  to  a  pur- 
chase by  the  company  of  its  omn  shares  and  to 
a  diminution  of  capital  t^ro  tanto,  but  only  to 
an  extingniRhment  of  the  plaintilfs  right  to 
the  shares,  which  mifflit  be  issued  to  other 
persons.  Jacobs  v.  African  Agricultural  and 
Finance  Corporation,  Ltd.  47 


CONDITION  PRECEDENT. 

See  Contract  {Building  Contract). 


CONTRACT. 

Sec  Company  {Liquidation). 

See  Insuranck 

Agreement  to  purchase  only  from 
certain  persons,  and  not  to  sublet  or 


asfidgn  unless  suldeot  to  certain  oon- 
ditions— Specific  performance— Inter- 
dict.—By  an  affreement  between  the  applicant 
compauT  and  the  respondent  it  was  inter  alia 
urovidea  that  the  respondent,  who  was  the 
leasee  of  certain  premises  licensed  for  the  sale 
of  liquor,  should  purchase  his  liquoc  from  the 
applicant  only,  and  that  he  should  not  sublet 
the  premises  or  assign  the  lease  without  bind- 
ing the  sub-leasee  or  assignee  to  the  same 
conditions  as  were  imposed  upon  him.  Held, 
that  the  respondent  could  be  interdicted  from 
acting  contrary  to  the  saidprovisions.  Ohlsson^s 
CtMpe  Breweries,  Ltd.,  v.  Uosseif.  16 

Breach -- Dama^res.  —  The  defendant, 
who  had  agreed  to  take,  at  stated  prices,  a 
certain  quantity  of  meat  monthly  from  the 
plaintiffs  for  a  fixed  period,  committed  a  breach 
of  the  contract  in  tliat  he  failed  to  take  the 
specified  quantity.  Held,  that  the  measure 
of  damages  Mras  the  amount  of  profit  which 
the  plaintiffs  would  have  made  had  the  defend- 
ant taken  all  the  meat  under  the  contract 
Atkins  ds  Co.  v.  Dennill.  83 


Buildinff  contract— Architect's  cer- 
tificate —  Condition  precedent.  —  A 
clause  in  a  building  contract  provided  that 
the  contractor  shall  not  be  entitled  to  receive 
any  nayment  whatsoever  except  upon  the 
certificate  of  the  architect     Held,  that  the 

8 reduction  of  such  a  certificate  was  a  oondi- 
ion  precedent  to  demanding  payment  from 
the  employer.     Clark  ds  San  v.  Jeffries.       238 


Buildinsr  contract— Notice  to 
rectify. — A  clause  in  a  building  contract  con- 
ferred upon  the  employer  the  right  to  take 
the  work  out  of  the  contractor's  handli  and  to 
recover  horn  the  latter  any  clamages  thereby 
sustained  in  case  the  contractor  should  neglect 
to  rectify  defective  works  or  materials  i»ithin 
a  certain  time  after  written  notice  so  to  do 
nhould  have  been  given  him  by  the  architect 
Held,  that  no  particular  form  of  notice  was 
required,  and  tnat  where  the  architect  IimI 
verbally  pointed  out  to  the  contractor  certain 
defective  windows,  a  subsequent  letter  by  the 
architect .  to  the  contractor  containing  the 
clause,  '*'l  also  notice  that  windows  built  in 
are  not  as  shown  in  drawings,  and  mu8t  ask 
that  tliey  be  altered  as  pointed  out  some  time 
back,"  was  a  sufficient  notice  entitling  the 
employer  to  exercise  his  rights.   Page  v.  Green. 

Building  contract— Unpaid  builder 
in  possession— Insolvency  of  owner- 
Jus  retentioms.— An  unpaid  builder,  who 
was  in  possession  of  certain  houses  erected  by 
him,  and  claimed  to  retain  possession  until 
payment  of  his  charges  for  the  erection  thereof, 
\eld  bound  to  ^nve  up  possession  to  the  trus- 
tees in  the  inHolveut  et^tate  of  the  owner,  but 
was  alloweil  to  put  a  value  upon  the  security 
so  held  by  him.  Trustees  of  Stuookier  v. 
Golatnbick.  *^1 
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Cancellation  —  Provisions  for  can- 
cellation on  failure  to  make  payments 
fallinff  due— Amounts  due  after  such 
cancellation  —  Option.  —  In  November, 
19Q4,  the  plaintiff  and  the  defendant  entered 
into  a  notarial  agreement,  in  terms  of  which 
tlie  plaintiff  granted  to  the  defendant  for  the 
8uni  of  £20r)0  the  option  to  purchase,  within 
two  years,  certain  rights  which  the  plaintiff 
held  under  another  notarial  agi'eemeut  dated 
May,  1003.  The  a^ecment  between  the  plain- 
tiff and  the  defendant  provided  that  £1(JU0  of 
the  £'2000  should  l)e  paid  on  registration,  and 
the  remaining  £1000  on  the  29th  May,  1905 ; 
that  the  defendant  should  pay  all  the  moneys 
falling  due  under  the  agreement  of  May,  19(&, 
and  that  should  the  defendant  fail  to  make 
any  of  the  payments  stipulated  for  on  the  day 
on  which  they  should  liecome  due,  such  failure 
should  ipgo  facto  cancel  the  agreement  between 
him  and  the  plaintiff,  and  payments  thereto- 
fore nia^le  should  be  forfeited  to  the  plaintiff. 
The  defendant  failecl  to  pay  an  amopnt  which 
became  due  under  tlic  agreement  of  May,  1903, 
on  the  17tli  May,  1905,  and  he  also  failed  to 
pay  the  remaining  £1000  which  became  due  on 
the  29th  May,  1905.  Against  a  claim  which 
was  now  made  by  the  plaintiff  for  recovery  of 
the  £1000,  it  was  contended  for  the  defendant 
that  on  his  failure  to  i>ay  the  amount  which 
under  the  agreement  of  May,  1903,  fell  due  on 
the  17th  May,  1905,  the  agreement  between 
him  and  the  plaintiff  was  i^tso  facto  cancelled, 
and  that  on  such  cancellation  he  was  relieved 
from  all  further  liability.  Hcld^  that*  the 
provisions  a^  to  cancel lation  were  inserted  for 
the  lienetit  of  the  j»laintiff  only,  and  that  to 
sustain  the  contention  of  the  <lefendant  would 
simply  l)e  to  allow  him  to  take  advantage  of 
his  own  wrong.     Holder  v.  EpateiH,  158 


COSTS. 

Sec  Practice  [Si(nitnonit). 

Different  respondents— Taxation— 
Counsel's  fees.— Where  on  an  application 
by  the  liquidators  of  a  company  to  settle  the 
list  of  contributories,  the  liquidators,  wlio 
were  represented  through  the  whole  of  a  long 
hearing  by  two  counsel,  succee<led  against  a 
number  of  rcsi^ondents,  who  were  representetl 
by  different  attorneys  and  counsel,  the  Court 
directed  that  in  taxing  the  fees  of  applicants' 
counsel  as  against  an  unsucceHsful  r&s|>ondent 
the  Taxin«^'  Alaster  should  endeavour  to  adopt 
a  scale  winch,  \\hile  adef^uately  remunerating 
counsel  for  their  actual  and  necessary  work, 
would  not  Jirtificially  increase  the  costs  against 
such  respondent.  Tlmt  hs  there  was  a  great 
<leal  that  was  conntion  to  the  various  cases  of 
the  resi)ondents,  ap]ilicunls'  counsel  sliouhl  not 
Ijc  treated  as  separate  iiulividnals  in  each  of 
these  cabcs,  but  that  it  should  be  dcteiniiuctl 


what  a  proper  fee  on  brief  would  be  for  tlie 
whole  case  in  all  its  aspects,  and  that  this  fee 
should  then  he  divideil  amongst  the  niiKUccesH- 
ful  respondents.  The  refremiers  for  any  lUiy 
should  be  determined  for  the  day  as  a  whole 
and  divided  among  those  M'hoee  cases  were 
involved  in  the  day's  hearing.  HoBemoitHi 
Gold  Mining  Syndicate,  Ltd.  {in  liqnidation)^ 
V.  LongU  Executiix,  325^ 

Taacation  —  Counsels'  fees  —  Case 
taken  off  the  roll— Term  reft-eeher.— 
An  action  by  the  res|K)ndents  against  the  appli- 
cant had  been  set  <lown  by  the  responilentx  for 
trial  for  the  15tli  November,  1904,  am!  dne 
notice  of  trial  had  been  given  by  them  to  appli- 
cant The  day  before  the  hearing  the  respond- 
ents remove<l  the  case  from  the  roll  for  tlie 
term,  and  agreeil  in  terms  of  Rule  49  to  pa^  tlie 
costs  of  the  day.  The  attorney  for  applicant 
thereupon  brought  up  in  his  bill  of  coHtH  two 
items  of  £31,  KK  and  £21,  as  the  feen  on 
trial  of  senior  and  junior  counsel  resiieetivelv. 
The  Taxing  Master,  Imwever,  alloweil  only 
£5,  5s.  and  £3,  3s.  Hcid,  following  Brink  v. 
Mackintosh,  that  the  Ck>nrt  ou*;lit  not  to  intcsr- 
fere  with  the  ruling  of  the  Taxing  Ma.ster. 
Luca^  Trtistee  y.  linnail  and  Amo€l.  45 


DAMAGES. 

See  Hanking  (Clietjttc). 

See  Contract  {Btcach), 

See  Defamation. 

See  Landlord  and  Tknant  {Leaxr). 

See  LiBKL. 

Sec  Principal  and  Agent. 

See  Purchase  and  Sale. 

See  Railways  {Injiaitis), 


DEFAMATION. 

See  Libel. 

Innocent  newBvendors.— Damaflpee. 
— Xewsvendors,  who,  in  ignorance  of  its  <le- 
famatory  contents,  circulated  a  news|Nii>er«tii - 
taining  a  libel,  held  liable  in  damages  to  the 
person  defamed  "n  the  ;^ound  that  they  tn-te*{ 
M'ith  reganl  to  this  particular  newspaper  more 
as  the  registered  publishers  thereof  tlian  ak 
mere  newsvendors.  Ihounng  v.  Thout^un  A- 
Co.^  Ltd.  313 
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DIREOTOR. 

See  Company. 


FIDUCIARY  RELATIONSHIP. 

See  Company. 

Su  Partnership. 

See  Princtpal  and  Aoent. 


EJEC5TMENT. 

See  Pr^vctice. 


FIXED  PROPERTY. 
See  Purchase  and  Sale. 


ESTOPPEL. 

See  Company  {Liquidation), 


FOREIGN  WILL. 

Sec  JURISDICIION  {TiUe), 


EVIDENCE. 

Hostile  witness.  —  Cross-ezamina-,. 
tion. — The  mere  fact  that  a  witnesn,  who, 
contrary  to  what  was  expected  of  him,  gives 
evidence  adverse  to  the  party  callinff  him,  ami 
incomiiRtent  with  statements  made  oy  him  on 
a  fonuer  occasion,  does  not  necessarily  make 
him  a  hostile  witness  so  as  to  entitle  the  party 
calling  liitn  to  cruss-examine  him.  FarmtT  a? 
Fanticrs  IVustee  v.  McMillan,  134 


EXCEPTION. 

See  PR,VCTICE  (Pleading). 


EXECUTION. 

See  Practice. 


FRAUD. 

Sec  Company  {Liquidation). 


GOLD  LAW. 

See  Municipality  {Rateable  jtropati/). 


GOODWILL. 

See  PiVRTNERSHlP  {Attonui/s), 


I         HUSBAND  AND  WIPE. 

i  Sre  InsI'KANCE. 

I     Community  of  property -Judicial 
I  separation— Dissolution  of  commu- 


nity—Insolvency of  husband— Rights 
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of  wift.~In  1902  the  parties,  wLo  had  been 
married  in  ooramunity  of  property,  entered 
into  a  voluntary  deed  of  separation  in  termii  of 
which  it  was  provided  that  the  community  of 
property  should  be  dissolved  ;  that  the  whole 
estate  slionld  be  realised  and  diWded  between 
them  ;  that  two  stands  lielonging  to  the  com- 
munity and  registered  in  the  name  of  the 
hnsband  should  not  be  sold  for  less  than  £1200, 
and  that  until  these  stands  were  sold  the 
huslNUid  should  pay  the  iK*ife  tlie  sum  of  £10 
per  nionth.  Owing  to  disputes  between  the 
parties  the  wife,  in  November  of  the  same  year, 
instituted  an  action  for  a  judicial  separation, 
and  obtained  judgment  on  the  terms  of  the 
deed  and  also  for  £60,  the  amount  that  had 
accrued  under  the  husband's  undertaking  to 
pay  £10  per  month.  In  1904,  when  the  stands 
were  still  unsold,  the  estate  of  the  husband 
was  sequestrated,  and  there  was  then  due 
by  huu  to  his  wife  a  further  sum  of  £260  under 
the  undertaking  to  pay  £10  per  mouth.  Hdd, 
on  appeal  from  the  decision  of  the  officer  pre- 
siding at  a  meeting  of  the  husband's 'creditors, 
tliat  the  wife  could  only  prove  as  a  concurrent 
creditor  for  the  sums  of  £60  and  £260 ;  but 
tlmt  she  was  entitled  to,  and  oould  rank  as,  a 
preforent  creditor  for  half  of  whatover  the 
estate  was  worth  at  the  time  the  judgment  for 
the  judicial  separation  wastfiven,  after  deduct- 
ing the  liabilities  due  by  Uie  common  eetato 
at  tliat  date.    Luxnwor  v.  Luztnoor.  74 


HYPOTHEC. 

See  Landlord  and  Tenant. 


INJURY. 

See  Negligence. 
See  Railways. 


INSOLVENCY. 

See  Contract  [Building  Cmitract). 

See  Husband,  ai^d  Wife  {Cotnmvnity). 

See  Pkactice  {Landiord  and  Tenant). 

ABsiffnment— Condition  precedent. 
-  Where  a  deed  of  aMsigument  by  a  debtor  in 


&voar  of  his  ereditors  was  expressed  to  be 
subject  to  the  term  and  eoiidition  ttUer  edia 
that  all  the  creditors  to  an  amoant  exeeediw 
£25  each  should  sign  and  exeeate  the  deed, 
Heldy  that  this  was  a  condition  precedent  to 
the  trusts  of  the  deed  oominff  into  opentioo, 
and  that  where  it  had  not  Been  fulfilled  an 
action  to  enforce  such  tnuts  eoold  not  be 
maintaiiied.  Farmer  4s  Farmet'M  Trutim  ▼. 
McMUUm.  m 

Compulfloxy  sequestration— Inoor- 
reot  return  of  nulla  bona— Disposable 
property.— Where,  on  an  applioatkm  for  the 
sequestration  of  a  debtor's  estate  made  on  the 
tfi-ound  that  there  had  been  a  return  of  nvUa 
oona  to  »  writ  issued  in  execution  of  a  judg- 
ment obtained  against  him,  it  appeared  that 
the  retnra  was  incorrect,  and  that  the  debtor 
had  informed  the  meseenser  of  a  preferant 
claim,  which  he  had  filed  in  an  insolTent 
estate,  and  which  would  in  all  probability 
satisfy  the  amount  of  the  writ,  the  Gooit 
refused  fo  srant  an  order  for  aequestratioD. 
PUntewaU  ^ndicaU  v.  GolombicL  m 


INSUBANOK 

Fire— Conditions  of  polioy— Mifldes- 
oription  of  building  oontaininff  goods 

Sroposed  for  insuranoe -- Inoorreot 
eolaration  as  to  iron  safe  and  stook 
— Vouohers.— The  conditions  of  an  insur- 
ance polic^r  provided  that  "any  iiupertant 
misdescription  of  the  i»ropert^  proposed  for 
insurance,  or  of  the  Imildinj^  m  which  soeh 
I>roperty  is  contained,  or  any  incorrect  deckis- 
tion,  or  omission  of  importanoe,  which  may 
affect  the  true  esUmaUon  of  the  risk,  reuden 
this  policy  void  and  of  no  value  as  far  ns  the 
property  affecteil  by  such  misdescripUoo,  in- 
correct declaration  or  omission  is  concerned." 
W^here  a  building  containing  goods  proposed 
for  insurance  was  described  as  an  entirely 
detached  brick  building,  whereas  in  troth  the 
three  rooms  at  the  back  were  bailt  <rf  wood 
and  iron,  two  of  them  being  brick  lined,  Hdd^ 
that  the  policy  granted  on  such  misdeicription 
was  void.  W  here  a  proponent  for  insonnoe 
had  declared  that  he  luui  an  iron  safe  to 
protect  his  books  in  case  of  fire,  wherets  in 
truth  he  had  no  such  safe,  Beld.  that  the 
policy  granted  on  such  incorrect  declaiatkm 
was  void,  irrespective  of  the  fact  that  the 
books,  having  been  kept  at  another  pbkce, 
were  not  destroyed  by  tne  fire,  and  that  only 
the  rough  books  were  destroyed.  Also  when 
a  proponent  for  insurance  had  inconeetly,  hat 
honestly,  declared  that  the  amount  of  his  stock 
at  the  last  stock-taking  was  larger  than  it 
actually  was,  the  Court  expressed  the  opuiioD 
that,  if  it  were  necessary  to  decide  the  point, 
it  would  be  cfisposed  to  hold  Uiat  each  an 
incorrect  declaration  would  render  void  the 
)M>licy  granted  thereon.  The  conditions  of  an 
insurance  policy  provided  that  the  ineoxed 
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Diiiat  u  BOOD  as  oiroamstanooi  permit  present 
ft  daim  for  the  loss  or  damii«e  sustained, 
"wlneh  elaim  must  contain  a  (totalled  state- 
ment of  all  articles  or  materials  damaoed  or 
desteoyed  by  the  fire,  .  .  .  and  in  evidence 
thereof  t^  insured  mast  fnmish  all  docu- 
ments, proofs  and  explanations  which  may  be 
reasooably  requind,  together  with  a  written 
ftffirmatioii  or  a  legid^  declaration  proving  the 
ftttthenticity  of  the  same«  ...  No  claim  for 
Ion  or  damage  will  be  paid  until  the  required 
ftflfarmation,  reports,  proofs  and  explanations 
have  been  presented.  .  ..."  Meld^  that  the 
production  m  vouchors,  which  were  asked  for, 
wsB  a  condition  precedent  to  demanding  pay- 
ment of  a  claim  for  loss  sustained  by  fire. 
Gordon  v.  The  Tranmtiantie  Fire  Insurance 
Ox  146 

HuBband  and  wife— Husband's  in- 
BDrable  interest  in  the  property  of 
the  wiflB— Whether  husband  may  sue 
—Interpretation  of  insurance  oon- 
traot.— Where  a  husband  and  wife  married 
oot  of  communitv  of  property  carried  on  their 
joint  household  nom  the  profits  derived  from 
ft  bosineRs  belonging  to  tne  wife,  which  was 
under  the  entire  control  and  management  of 
the  husband,  Held^  that  the  husband  had  an 
iosQraUe  interest  m  such  business.  A  hus- 
band who  has  in  his  own  name  insured 
property  belonffinff  to  his  wife,  in  which  he 
iiftB  an  insurable  mterest.  may  sue  in  his  own 
name  on  the  policy.    Tne  conditions  of  an 


policy  provided  that  the  policy 
ahoold  be  void  if  the  insured  fail  to  give  notice 
of  '*  a  change  in  the  nature  of  the  occupation 
either  of  Uie  premLses  or  of  the  adjacent 
mniiBCs.''  ffetd,  in  view  of  an  American 
aecMioD.  that  the  fact  of  the  adjacent  premises 
having  become  vacant  did  not  amount  to  a 
cbange  in  the  nature  of  the  occupation  of  such 
adjacent  premises,  and  that  consequently  no 
notice  was  necessary.  LitUejohn  v.  Norwich 
Union  Fire  Inturanre  Society,  374 

Partnership  —  Proposal  form  —  In- 
oorreot  information  on  matters  prior 
to  formation  of  partnership.  —  where 
two  partners  botli  nign  a  proiKieal  form  for  a 
lire  policy  in  which  the  question  "  Have  you 
ever  bad  a  fire?"  is  answered  in  the  nc^gative, 
and  wliere  by  the  conditions  of  the  policy  any 
incorrect  declaration  or  omission  of  importance 
wliicb  may  affect  the  true  estimation  of  the 
riik  vitiates  the  policy,  the  non -disclosure  of 
a  fire  of  considerable  dimensions  which  the 
one  partner  hail  had  previous  to  the  partner- 
«hip  vitiates  the  (>olicy  and  makes  it  void  at 
the  optif>n  of  the  insurer.  Ehrig  df  Weycr  v. 
TraHMtianiie  Fire  Insurance  Co,  117 


INTEBPRETATION. 

See  INSUEANCB. 


JOINT  VENTURE. 
See  Principal  and  Aoknt. 


JUDICIAL  SEPARATION. 
See  Husband  and  Wife  (CommunUy). 


JURISDICTION. 

See  PracticK  (Interlocutory  Order  ;  Arrest), 

Title  to  forei^rn  land-  Foreign  wilL 
—The  plaintiffs,  who  were  Purtuffiiese  sub- 
jects, and  the  heirs  ah  intestato  of  tlio  late  R, 
a  Portuguese  subject,  sueit  the  defendants^  a 
company  registered  under  the  Uiiiited  liability 
laws  of  the  Transvaal  and  having  its  heail 
office  in  Johannesburg,  for  an  order  doclariu^ 
a  will,  executed  by  the  said  R  in  Portuguese 
territory,  null  and  void,  and  directing  Uieni, 
on  the  ground  of  the  said  nullity,  to  retiansfer 
in  favour  of  the  plaintiffs  to  the  estate  of  the 
said  R  certain  landeil  property  situated  in 
Portuguese  territory,  which  jproperty  had 
beloui^ed  to  the  estate  of  the  sai<l  R,  and  had 
been  nought  by  tlie  defendants  from  the  lieirv 
testamentary  of  the  said  R.  Held,  on  ex- 
ception to  the  declaration,  that  the  Court  had 
no  jurisdiction  to  try  the  action.  Jiosa*s  Heirs 
V.  Inhaiiibane  Sugar  Estates,  Ltd,  11 


INTERDICT. 

See  Contract  {Agreement), 

See  LiBBL. 


JUS  RETENTIONS. 

See  Contract  {BuHding  Contract), 
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Land— LAWS. 
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LAND. 

See  Jurisdiction  {Title), 
See  PuRCHASK  and  Sale. 


LANDLORD  AND  TENANT. 

See  Contract  {Agreement), 

4Vcc  Practice. 

"ELypotbeo  for  rent— Ceeaion  — Re- 
mifimon  of  rent— Beneficial  occupa- 
tion —  Possession  —  Holdinfir  over.  — 
Wlien  war  broke  out  iu  October,  1899,  the 
plaintiflfs,  »  limited  liability  coiii|>ai]y,  were, 
utifler  a  leaae  which  was  to  expire  on  the  STltli 
April,  19(11,  the  lessees  of  certain  preniiseH 
whicli  consisted  of  a  shop  on  the  ground  Hoor 
in  Winchester  House  anrf  a  room  in  the  liase- 
ment,  wliich  were  hired  for  the  purposes  re* 
H|)ectively  of  carrying  on  business  and  of 
storing  goods.  On  tlie  19th  October,  1K99, 
the  Goveminent  of  the  late  i::k>nth  African 
Republic  commandeered  the  shop,  and  re- 
taineil  it  until  the  28th  February,  1900.  The 
representative  of  the  plaintiff  company  was, 
however,  durinc  this  period  not  ejectetl  from 
possession  of  uie  shop,  but  was  allowed  to 
remain  therein  and  do  Miiatever  business 
there  was  to  be  done  for  the  company.  Dur- 
ing or  about  Dec*eniber,  1899,  the  plain titt's, 
having  obtained  bond  fide  possession  of  a 
quantity  of  slags  under  a  contract  with  the 
Goveminent  <rf  the  late  South  African  Re- 
public, stored  a  portion  thereof  in  a  room  in 
the  UiMement.  In  July,  1900,  the  onlv  repre- 
sentative of  the  plaintiif  company,  being  a 
burgher  of  the  late  South  African  Republic, 
was  sent  out  of  Uie  country,  and  he  ctid  not 
return  until  1903*.  The  keys  of  the  shop  were 
given  to  an  agent,  who  at  the  instance  of  the 
plaintiff  company  refused  to  give  up  ]K)H»<e>*}<ion 
of  the  premises  until  December,  19U1.  In 
October,  1900,  the  room  in  the  basement  con- 
taining^ the  slags  was  sealed  up  by  the  British 
authonties,  and  in  November,  1901,  they 
removeil  the  slags  from  the  room  in  the  lnu<e- 
nient  to  another  room  in  the  same  Imilding, 
an<l  again  sealed  them  up.  Thei-eafter  the 
Transvaal  Government  determined  to  dis]K>se 
of  the  Hiags,  but  on  the  intervention  of  the 
defendaiitH  handed  the  slags  over  to  the  de- 
fendants, the  latter  undertaking  all  resiKin- 
Kibility  arising  therefrom,  and  the  plaintiff's, 
who  alleged  that  they  were  the  owners,  now 
sueil  the  defendants  for  deliveiy  thereof. 
Tlie  defendants,  without  themselves  setting 
up  any  title  to  the  slaigs,  denie<l  that  the 
plaintiffs  were  the  owners  thereof,  and  by 
way  of  i>1ea  clainie*!  to  retain  the  same  under 
a  hypitliec  for  the  amount  of  rent  daiined  >»y 
the  lessors  and  paid  by  the  defendants,  who 
had  obtaine<l  cession  of  the  lessors'  rights 
agiiinst  the  plaintiff's.     In  reply  the  }>laintiflb 


alleged  circumstances  umlerwliich  they  claimed 
a  remiBsion  of  rent  Held,  that  the  plaintiffis 
having  established  that  tliey  were  in  bona  fie 
possession,  were,  in  the  absence  of  any  b^ter 
title  on  the  part  of  the  defendants,  entitled  to 
a  return  of  the  slags ;  that  the  defendants 
were  not  entitled  to  any  hypothec  on  the 
goods,  and  that  all  they  could  obtain  ^  the 
cession  was  the  right  to  recover  hr  a  clanii  in 
reconvention  such  amount  paid  Dy  them  u 
was  legally  payable  by  the  plaintiffis  to  the 
lessors  ;  that  under  the  circumstances  the 
plaintilfB  were  in  respect  of  tlie  shop  not  eo- 
titled  to  a  remission  of  rent  for  the  period 
during  which  it  was  used  by  the  officem  of  the 
late  Kepnblic ;  tliat  they  were,  however,  en- 
titled to  a  remission  of  rent  for  the  same  fram 
the  date  on  which  their  representative  miih 
deiK>rted  until  the  termination  of  the  lease  on 
the  aoth  April,  1901,  but  that  from  tlm  (late 
to  the  date  on  which  the  keys  were  handed 
over  they  were  liable  for  ftiU  rent;  and, 
finally,  tliat  the  plaintiffs  were  not  entitled  to 
any  remission  of  rent  in  respect  of  the  faaw* 
ment  for  the  period  during  which  the  goods 
remained  storod  therein.  Kocnioitbtrq,  Hoih 
kim  4b  Co,f  Ltd,f  v.  Robin wn  Gold  Uimno  Co., 
Ltd.  9U 

Lease  —  Agreement  to  barricade 
premises— want  of  beneficial  occu- 
pation.—Where  on  the  outbreak  of  war  a 
lessee  of  shop  premises  had,  as  a  protectioo 
against  dangers  which  miffht  poKsibly  arise 
during  the  war,  consented,  for  the  mutual 
benefit  of  himself  and  the  lessor,  to  have  tiie 
leased  premises  barrica^ted  so  as  to  prevent 
him  from  hanutf  access  thereto.  Held,  tliat 
the  lessee  was  liable  for  full  rent  for  the  period 
of  the  lease  during  M'luch  the  premises  were  so 
barricaded.    BaiHy.Cuthb€rt<CCo„Ltd,    227 

Lease  —Lessor^s  failure  to  deHver 
possession  of  premises  due  to  act  of 
lessee— Darnages.— Where  the  failare  of 
a  lessor  to  deliver  possession  of  the  premises  hy 
the  day  Hpecified  in  the  agreement  of  leane 
M'us  due  to  the  execution  of  certain  alten- 
tioiis  effected  at  the  request  of  the  lesnee  after 
the  lease  was  entered  into,  Held,  Uiat  tlie 
lessor  was  not  liable  in  damagOH  for  such 
default.    Dnvi^i  v.  Mon'is.  388 


LATENT  DEFECT. 
Sec  Purchase  and  Salk  {Le/tsc), 


LAWS. 

Law  .5  of  1874.  See  In  re  the  ConfrihHtorics 
of  the  Hwtemonni  Gold  Alining  iyifttdkate  i« 
liquidation,  169 


n 


LAWS— MINES  ANb  MiNERAtd. 


M 


Law  3  of   1885.      See   Ttmail  and  Amod  v. 
Xfiw«'  Tmgtee,  77 

1  of  1894.     See  In  re  BalnunrU  Main 

Reef  Gold  Minintf  Co. ,  Ltd.  345 

1  .of  1894.     See  In  re  the  Contrihtttoriee 

of  the  Rosewouni  Gold  Mining  Syndi- 
fate  in  liquidation,  160 

15  of  1898.     See  Johanneeburff  MuniH- 

italiiy  V.  Kliprivertberg  EekUe  Gold 
MintnaCo.,Ltd..  289 


LEASE. 

Sec  Landlord  and  Tenant. 

Sec  Purciiask  and  8alk. 


Printers  and  pubUahers  —  Dama- 
ges.—Buhstantial  general  damages  awanlod 
against  the  printers  of  a  newspaper  oontidning 
a  liliel  altliou|^h  they  were  themselves  iimocent 
of  the  libel  itself,  and  in  fact  did  not  know 
that  the  newspraeromitaaned  a  libel.  Dunning 
V.  Cape  Tifnes,  Ltd.  231 


LICENSES. 
See  Minks  and  Mineralb  {MifnjMrhts). 


LIEN. 

See  Contract  {Building  CotUrarf), 
See  Practice  {Ejcecntion). 


UBEL. 

See  Defamation. 

Interdict  —  Justification  —  Truth  — 
Public  interest  — Order  of  late  High 
Court— Publication.— The  reHuindent,  in 
HOKwer  to  a  rule  nitti  callinK  ujion  him  to  kIiow 
caoMe  why  he  Hhould  not  be  interdicted  from 
|MililiKliin<;  a  certain  defamatory  {wiiiiphlet, 
all^^ed  tliat  he  wan  jastilied  in  publiMliiiig  the 
Haiue  in  tliat  the  statements  contained  in  said 
paniplilet,  which  was  annexed  tothealfitlavit  of 
rcKpondent,  were  true.  Before  tlie  application 
Will*  MT^ed  on  it«  merits  an  application  was 
iiiafle  on  belialf  of  the  applicant  to  have  the 
Iiainplilet  struck  out  on  the  i^und  that  if  it 
were  referred  to  the  whole  object  of  the  appli- 
cation Monld  be  defeated,  and  the  niei-e  tmth 
uf  itM  €-ontent>4  was  not  Kutticient  to  utHtify  itH 
imblication.  Hcld^  tliat  in  the  aWnce  of 
proof  that  the  pamphlet  was  not  one  which 
tlie  re»(]ioiident  wan  jnKtitied  in  pnbliHhiiig  on 
;nonmlN  of  moiiic  pnvileffe  or  public  intei'CMt, 
the  Conrt  wan  not  juMtihed  in  prohibiting  the 
(lefemhmt  from  referring  to  it  for  the  puq)o*«e 
i»f  ftliowing  xmuc  such  caxe.  When  the  ap- 
|>Hcation  Kubseiiuently  came  on  for  further 
ar«(nnient  it  appeareil  that  the  renpondent 
i^iin  hail  by  onler  of  the  late  High  Court 
been  iiiteniicted  from*  pub! inhing  a  iNiUipltlet 
ill  KulMtaiice  to  the  same  effect  ax  the  pre»(ent 
one,  with  ]»eniiiHsion  to  (^lin  to  inntitntc  an 
action  to  xet  a^itle  the  onler.  Held,  that  this 
C^iurt  wan  entitled  to  enforce  tluit  onler,  iind 
tliat  thix  (Hmid  be  done  by  making  a  further 
onler  to  the  xame  effect.  The  questiiMi  hk  t«i 
wliether  the  Court  luis  iKiwer  to  hear  argutnerit 
'n  rftMntf  or  to  pndiimt  the  publication  of 
I»roccedingH  in  o|ien  Court  discUMHed,  but  not 
decideil.    Dnnmug  v.  QhIh  and  Uthint,        35 


I 


LIQUIDATOR. 

See  Company. 

See  Partnership  {AUorHegM). 


UQUOB  LAWS. 

See  l^ACTICE  {Landlord  and  Tenant). 


LOCAL  AUTHORITY. 

See  Municipality. 


MINES  AND  MINERALS. 

Srr  Contkact  {CnntcHntwn), 

Mynpachts— Trading— Kafir  eatin^p- 
house— License.  —  A  RuctiHe  for  a  Kanr 


23 


MiKEd  Alf D  MlNfittALa-NEOLlOEHCS. 
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eating-hoase  oo  a 
gnuitod.  SoUmum 
Count 


iineU, 


myuuacht   may   not  be 
V.    JCru^^rtdifrp     Tmon 


Natiyea— Ohuroh-Oorporate  body 
— Societies  and  Anwooaettona  Incor- 
poration Ordinance -- Lloeneee  on 
proclaimed  ground*— The  opngr^gation  of 
a  ehuroh  aooietv,  which  had  been  inoorporatod 
under  the  Sooieiies  and  AaeodatioiM  Incorpora- 
tion Ordinance,  wob  oompoeed  of  partly  white 
and  partly  coloured  members,  two  of  the 
trustees  being  coloured  persons.  Meid,  that 
the  society  was  entitled  to  have  tiansfer  of 
stanils  on  proclaimed  ground  passed  and  r^^is- 
tered  in  its  corporate  name.  Ebeneatr  dm- 
grtgoHonal  Chunk    v.  Begittrar  mf  MuUng 


MISTAKE. 

See  AssrnULTiov  {OrdinaHee) 


MUNIOIPALTTT. 

See  Neolioencb. 

Action  aminat  Johannesburg  Town 
Oouncil —  Ordinance  4  (Priyate)  of 
1G04.— On  the  26th  July,  1905,  the  plaintiif 
issued  summons  against  the  Johannesbura 
Town  Council  in  an  action  the  cause  of  which 
arose  on  the  23rd  January,  1904.  Held,  tliat 
the  action  Mas  barred  by  sec.  14  of  Onlinance 
4  (Private)  of  August,  1»04,  in  terms  of  which 
it  is  provided  that  all  actions  against  tlie 
council  shall  be  brought  within  six  months  of 
the  time  when  the  cause  of  such  actions  arose. 
CuHis  V.  Johannesburg  Municipality,  902 

Rateable  property  —  Notice  by 
(Government  of  intention  toproclaim 
a  fkrm  aejpublic  diggings— Cfold  Law 
(15  of  1896)-  Interest  of  owner— Local 
authorities  —  Bating  Ordinance  (43 
of  1903).— The  defendants  were  the  regis- 
tered owners  of  a  portion  of  a  freehold  farm, 
Klipfiversberg,  with  rc^anl  to  which  a  notice 
of  mtention  to  proclaim  as  public  diggings 
was  in  teniis  of  sec.  38  of  the  Gold  Law  (15  of 
1808)  published  by  the  late  liovemment  in  the 
Staaterouraut  in  November,  1808.  In  April, 
1800,  a  Government  Notice  was  ivsned  stating 
that  under  sec..  36  of  tlie  Gold  Law  the 
Government  had  decided  to  distribute  by  way 
of  lottery  the  claims  on  certain  farms,  amongst 
those  eunnierated  being  the  farm  in  question.' 
Thereafter  the  farm  was  surveyed  by  the 
Government,  and  a  register  of  those  persons 
who  Iwd  applied  to  participate  in  the  lottery 
was  duly  made.     Owing  to  the  war  the  farm 


was  not  proclaimed,  and  no  lottery  ever  took 
place.  In  May,  1006,  Uie  present  GoVemmeot 
puUished  a  notice  announcing  its  iotentioo  to 
proclaim  the  farm  in  accordance  with  the 
notice  of  intention  to  proclaim  given  li^  the 
late  Government.  Up  to  the  time  of  this 
action,  however,  no  such  proclamation  had 
taken  place.  Held,  that  the  interest  held  by 
the  defendants  was  not  exempt  from  ratiBg  u 
being  in  terms  of  sec.  8  (B)  (3)  of  the  Locil 
Authorities  Rating  Ordinance  (43  of  1908) 
'*  any  license  or  right  to  dig  for- or  prospect  for 
precious  stones  or  metals  on  any  portion  of 
land  assigned  for  that  purpose ;  ana  anv  por* 
tion  of  land  held  or  occupied  exclusively  for 
the  exereise  of  such  rights."  Johannedmre 
MunicipalUu  v.  Klipnvereberff  Eetate  Geld 
Mining  Co.,  Ltd.  » 


NATIVES. 
See  Mimes  and  Minkrals. 


NEQLIQENOE. 
See  Railways  {Infuriee). 

Izduries -Hurryisfir  to  oatoh  a  train 
— Ba]lwa7B.--A  passenger  who,  instcMi  of 
using  the  ordinary  wav  provideil  at  a  statioa 
for  the  purpose  of  reacuiiig  a  train,  elects  to 
adopt  a  course  which  he  ought  to  know  is 
improper  and  dangerous  is,  in  the  absenco  of 
negligence  on  the  part  of  the  railway  authori- 
ties, not  entitled  to  recover  damai^  for 
injuries  sustaaned*  through  a  fall  along  the 
M'ay  so  adopted  by  hiiu.  The  qnestion  of 
negligence  on  the  part  of  the  railway  aathori- 
ties  depends  up<m  the  requirements  of  the 
particuJar  station  in  question.  Smith  v. 
Central  South  African  RaUujaye.  351 

Pablio  road  oroesixiff  a  railway  line 
—Duties  of  travellers  along  the  road 
and  of  the  railway  authorities.— Whoe 
a  public  road  crosses  over  a  nulway  line  it  ii, 
in  the  abeence  of  any  statutory  regulations  ai 
to  the  precautions  to  be  observea  at  each  • 
crossing  by  those  conducting  the  train  or  uiog 
the  public  road,  the  duty  A  the  officials  on  a 
train  approaching  such  a  crossing  to  give 
proper  warning  of  such  a{>proach,  and  it  is  the 
duty  of  any  traveller  along  such  road,  befbie 
attempting  to  cross  the  line,  to  asoertsio 
whether  no  tnun  is  i^pproaching  and  to  sUov 
an  i^pproaching  train  first  to  patm  ■  datj 
from  which  sucli  traveller  will  not  be  relieved 
by  the  mere  fact  that  no  proper  warning  of  sa 
approachmg  train  has  been  given.  H^ortAtMles 
and  inhere  v.  Central  South  Afriran  Sail- 
wage.  Itf 
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NBOUOBNCE— PARTNERSHIP. 
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Pablio  road  —  Obotniotiiiff  jmblio 
roftd  fbr  repaixB  —  Oonstmotion  of 
bttnier  —  InjurieB.  —  The  defendants, 
who  were  repairing  a  public  road,  had,  as 
tbej  were  entitled  to  do,  diverted  the  traffic 
from  the  partionlar  section  under  repair 
by  means  of  a  harrier  consisting  of  a  long 
nm  tree  pole  suuported  at  one  end  by  an 
mm  stanchion  and  at  th^  other  by  a  harrow, 
and  which  was  so  constructed  as  to  make  it 
dislinetly  visible  to  persons  nsins;  the  road 
from  such  a  distance  as  to  enable  them  by  the 
exereise  of  ordinary  care  to  avoid  colliding 
with  it  PhuntifTs  husband,  wlio  was  riding 
aloDff  the  road  on  a  bicycle,  collided  with  the 
biriMr  snd  sustained  such  severe  injuries  that 
be  died  iJmoet  immediately.  Beid,  in  an 
setion  by  plaintiff  for  damages,  that  the  de- 
fe&dants,  in  the  ahsence  of  any  regulation  ore- 
KriUng  the  hekrht  and  nature  of  such  a 
bsnier,  had  sufficientlw  complied  with  the 
duty  cast  upcm  them  of  protecting  the  ^blic 
from  aecidente  by  constructing  the  barrier  as 
they  did.  Wrigki  v.  Jokanne^urg  Muni- 
dpali^.  68 


NEWSPAPER. 

See  DRFAMATioir. 

See  Libel. 


NOTICE. 

See  COHTRACT  {BttUdimg  Contract i. 

See  MUNICIPAUTY  {Saieable  Prvperif)* 

See  Plkdgr  {Share  CerUfieaU), 


OPTION. 

See  Contract  {CanceUaHcn). 


ORDER  OF  LATE  BlQiK 
COURT. 

See  Libel  {Interdict). 


ORDINANCES. 

Ordinance  48  of  190S.  See  Johanne^mrg  Muni- 
eipality  v.  Kliprivereberg  Retaie 
Odd  Mining  Co.,  Ltd,  280 

56  of  1903.     See  Ebeneeer  Ccngre- 

gatimal  Chmrck  v.  Begietrar  of 
Mining  Eighte.  165 

24  of  1004.    See  Hereutee  Co.,  Ltd., 

V.  LawaiMer.  218 

24 of  1004.  SeeSoetY. Dalgleiek.  161 

48  of  1004.   See  Bentidenhoui  and 

Others   V.   Johamie^urg    Water- 

works  Estate  and  Ewplaratian  Co. , 

Ltd:  223 

Private  Ordinance  3  of  1004.    See  Page  v. 

Transffoal  Society  of  AeeomUants.  154 

Private  Ordinance  4  of  1904.    Su  Citrtis  v. 

Johannestmrg  Munieipalitg.  362 


PARTNERSHIP. 

See  Arbttratiov  {Ordinance). 

See  Insurance. 

See  Principal  and  AOent. 

AttomeyB— Diaaolution — Goodwill 
—Current  oa86e--Coinmi88ion  where 
one  iMtrtner  is  appointed  liquidator. 
—Where  on  a  difleolation  of  a  partnership 
between  solicitors  one  partner  is  bv  agreement 
between  the  parties  appointed  liquidator  of 
the  business,  lie  is,  in  the  absence  of  any  stipu- 
lation to  the  contrary,  entitled  to  the  com- 
mission usually  iallowed  to  liquidators  of  such 
businesses.  Where  current  cases  are  carried  on 
by  one  of  the  partners  after  the  dissolution, 
such  partner  is,  in  the  absence  of  any  agree- 
ment between  the  parties,  entitled  to  the  fees 
due  for  the  work  done  by  him  as  frmn  the  date 
of  the  dissolution.    O^Iiea  v,  Quin,  5i 

Breach  of  ffood  fkith— Secretly  com- 
nassinff  the  expulsion  of  a  partner.^ 
riaintinand  defendant,  who  were  in  partner- 
ship, were  in  difficulties,  and  Mch  had  failed 
to  bring  into  the  business  the  agreed  amount 
of  capital.  Defendant,  without  the  plaintiffs 
knowledge,  obtained  a  loan  from  a  third  party 
on  terms  which  involved  his  endeavonrinff  to 
expel  plaintiff  and  if  successful  entering  into 
a  new  partnership  with  the  lenders.  He 
infomiea  plaintiff  of  the  loan  (concealing  the 
arrangement  as  to  the  new  partnership),  and 
offered  to  lend  part  of  it  to  tne  firm  on  condi- 
tion that  a  supplementary  deed  was  executed 
fixing  a  time  within  which  each  partner  should 
briuK  in  the  balance  of  bin  capita).  The  plain- 
tiff having  consented,  the  deed  was  executed 
and  the  defendant  provided  the  balance  of  his 
capital  out  of  the  loan.  The  plaintiff  having 
faued  to  bring  in  his  capital,  the  defendant 
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ex])ell6d  him  auder  a  claoM  in  the  orisinal 
articles,  entitling  one  partner  to  expel  the 
other  in  case  of  a  breach  of  any  of  the  articlee. 
The  defendant  then  took  over  the  basinefis 
himself  and  entered  into  a  new  partnership 
with  the  lenders.  Held  (1),  that  the  defend- 
ant's action  in  obtaining  the  loan  was  a  breach 
of  Ids  dutj  as  a  partner  which  gave  the  plain- 
tiff the  right  to  dissolve  the  partnership  and 
expel  the  defendant;  (2)  that  the  defendant 
obtained  the  plaintifTs  consent  to  enter  into 
the  supplementary  deed  by  concealing  his  own 
miBoonaact  and  the  ri£:ht  M'hich  that  gave  to 
the  plaintiff;  and  (3)  that  the  defendant  could 
not  oe  permitted  to  retain  any  advantage  over 
the  plamtiff  which  he  had  so  ontained.  Daueet 
v.  Piaggio,  287 

Fiduciary  relationship— Seoret  pro- 
fits. *-The  plaintiff  and  the  defendants  entered 
into  an  agreement  of  partnership  for  the  pur- 
pose of  purchasing  by  way  of  speculation 
certain  specific  property,  which  included  a 
number  of  shares  in  a  limited  liability  com- 
pany. The  defendant  T  was  employed  to 
effect  the  purchase  on  behalf  of  the  partner- 
ship, •and  after  doing  so  purchased  on  behalf 
of  himself  an<l  the  defendant  B,  and  without 
disclosing  the  fact  to  the  plaintiff,  certain 
landed  property  forming  part  of  the  assets  of 
the  company.  Held^  that  this  transaction  was 
not  within  the  scope  of  the  partnership  busi- 
ness or  so  connected  therewith  as  to  entitle 
the  plaintiff  to  share  in  the  profits.  Goldberg 
v.  Trimble  and  Bennett.  58 


POSSESSION. 

See  Landlord  and  Tenant  {H}/potKee), 
iS^Be.PuBCHASS  and  Salr. 


PLEADINa 
See  Practicr. 


PLEDGE. 

Share  certtficates-Defeotive  title— 
Notice. — Where  share  certificates  in  a  com- 
pany before  issue  were  made  out  in  the  name 
of  a  director  of  the  company,  who  would  have 
become  entitled  to  them  if  he  performed 
certain  services,  and  the  director,  without 
perfonning  such  services,  obtained  the  cer- 
iificates  from  the  secretary  of  the  company, 
who  had  no  authority  to  issue  such  snares 
without  a  resolution  of  the  board  of  directors 
of  the  company,  which  resolution  was  not 
passed,  Held,  that  the  property  in  the  sliares 
was  in  the  company,  that  the  director  had  no 
legal  title  to  the  shares,  and  that  the  com- 
pany were  entitled  to  recover  them  from  a 
person  who  had  received  them  as  pledgee 
from  such  director  with  a  knowledge  of  the 
circumstances.— JVia^tona/  Sporting  Club  v. 
Bantjte.  a03 


PRAOnOK 

See  Cosn. 

See  Provisional  Srntrncr. 

Arrest  —  Jurisdiotion  —  Forum 
domicilii  —  Forum  rei  sitae— Fonua 
loci  contractus.— Arrest  of  moneys.  Rtsiid- 
ing  in  a  Johannesburg  bank  to  the  mdit  of  t 
Frenchman  domiciled  in  Mada^^ascar,  mated 
at  the  instance  of  a  company  re(i;t8teiea  in  the 
Transvaal  in  order  to  found  jurisdiction  in  an 
action  by  the  company  against  the  Frendmaa 
for  rescission  of  a  contract  entered  into  hetween 
the  parties  in  Madagascar  with  regard  to  pio- 
perty  situated  in  Madagascar.  Leoomte  v,  W, 
and  B,  Syndicate  of  Madagtuoar,  29S 

EHectment  by  motion  or  actioQ.-- 
Application  for  an  order  of  ejectment  refosed 
on  the  ground  that  the  issues  raised  on  the 
affidavits  depended  entirely  upon  the  credi- 
bility  of  witnesses,  and  could  only  he  decided' 
by  action.     The  Wanderers  Club  v.  BelL    2f9 

Execution— Priority — Attaohmeat 
by  Sheriff  and  by  messenger.— LaQtl- 
lord's  lien.— On  the  4th  December,  1904,  A 
obtained  an  order  attaching  certain  fnnitiire 
belonging  to  M  to  found  jnrisdiction  in  an 
action  in  the  High  Court  oy  A  against  M. 
The  furniture  was,  however,  allowed  to  re- 
main where  it  was,  namely,  in  a  house  whieh 
M  had  hired  from  the  MunieipaKty  of  Jo- 
hannesburg. On  the  6th  December  tne  muni- 
cipality obtained  an  onler  in  the  magistiate't 
court  attaching  the  same  furniture  pending  an 
action  in  respect  of  a  claim  for  £80  against  M 
for  rent  due.  On  the  13th  December  A  obtained 
judgment  in  his  action  for  £100  and  costs,  and 
on  the  15th  December  the  mnnicip^ty  ob- 
tained judgment  and  costs  in  their  action.  On 
the  lOtli  December  the  SheriflT  attached  the 
furniture  in  execution  of  A*8  judgment,  and 
advertised  it  for  sale  for  the  4th  January,  IW, 
the  furniture  being,  however,  still  allowed  to 
remain  on  the  nremisee.  Thereafl«r  the  nee- 
sengcr  attached  the  furniture  in  execution  of 
the  municipality's  judgment  and  removed  the 
same.  Up  to  this  period  neither  the  Sheriff 
nor  the  messenger  was  aware  of  the  othei'i 
proceeding  in  respect  of  the  said  fundtore. 
The  actual  state  of  affiurs  was  discovered  on 
the  morning  of  the  4th  January.  The  Sheriff 
demanded  redeliveiy  of  the  funiitare,  which 
the  messenger  refused.  He  thereupon  ob- 
tained an  order  in  the  High  Court  calling 
upon  the  messenger  to  forthwith  return  the 
furniture  to  the  l^eriff  and  to  show  cause  why 
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he  Bhoakl  noi  repa^  the  eypenaes  of  adTeitise- 
nent  and  sale,  which  wei^ie  rendered  aselees  by 
reason  of  the  removal  of  the  goods,  and  the 
eottB  of  the  order.  The  meesenger  thereupon 
delivered  the  fumitare  to  *the  Sherifl^  out 
lefoted  to  jiay  the  oostSy  on  which  aueetion 
the  application  was  now  argued.  HM^  that 
the  messenger  was  liable  for  the  ooets  of  the 
Sheriff,  excepting  the  costs  of  readvertising 
the  nle.  Ikpuiy-Sherif  v.  Messenger  of  tke 
Cfmrt^  Jokanneelmrg,  6 

Inteiiooatoiy  order  —  JuriBdiotion 
of  Court  to  amend*— The  respondents  had 
instttated  an  action  against  the  applicants  for 
eancellation  of  certain  contracts,  or  in  the 
alteniative  for  damages  for  breach  of  obntiuct. 
The  applicants,  failing  to  plead,  were  barred, 
tad  tne  case  was  set  down  for  judgment. 
The  applicants  appeared  to  apply  for  a  removal 
of  the  oar,  and  by  consent  of  parties  an  order 
mu  made  removing  the  bar  ana  granting  leave 
to  applicants  to  plead  to  the  question  of 
damages  only.  Application  was  now  made 
to  have  this  order  amended  by  deleting  there- 
from the  words  '*on  the  question  of  &mages 
only,**  it  being  alleged  that  the  applicants  mid 
a  farther  defence  which  was  overlooked  when 
they  consented  to  leave  being  granted  to  plead 
to  the  question  of  damages  only.  The  appli- 
cation  was  opposed  on  the  ground  that  the 
Coort  had  no  power  to  vary  an  order  once 
made.  Held,  tliat  the  Court  had  power  to 
vaiy  an  interlocutory  order  of  this  nature ; 
that  the  onljr  question  was  whether  the  Court 
mmld  exercise  that  power,  and  that  as  it 
wpeared  desirable  that  the  further  defence 
uoiild  be  raised  the  oider  would  be  amended 
as  pnjed.  Jokamnesimrg  WaUrworke  EeUUe 
am  Eaadoraiion  Co.^  Im.^  t.  BeKmdenhoHi 
mdOtken.  167 

Landlord  and  tenant  — Liquor 
lioenaee  —  Covenant  to  retransfer  — 
Insolyency.— D,  who  had  leased  an  hotel 
from  C,  covenanted  that  in  the  event  of  his 
inaolvency  or  failure  tojpay  the  rent  the  lease 
Bhoold  determine,  and  CTshould  have  the  right 
to  re-enter  upon  the  premises  and  apply  to  the 
hoeosiiig  authorities  for  a  retranster  of  the 
Ikinor  lioense,  which  had  at  the  instance  of  C 
been  transferred  into  the  name  of  D  when  the 
lease  was  entered  inta  •  D  became  insolvent 
and  failed  to  pay  the  rent.  Hdd^  that  C  was 
entitled  to  an  order  on  motion  directing  D's 
tnutee  to  execute  all  documents  necessary 
for  the  retransfer  of  the  license.  Commercial 
EoUU  Co.^  Ltd,,  V.  David9(m'8  Trustee.       348 

PleadiniT  —  Exception  —  Pleading 
over.— The  general  rule  of  Roman-Dutch 
prooednre  is  that  a  party  excepting  to  a  decla- 
Tation  or  plea  should  also  plead  over  on  the 
merits.  Where,  however,  a  declaration  or 
plea  is  so  vague  and  embarrassing  that  it  is 
impossible  to  plead  over,  a  party  excepting  to 
•Qeh  declaration  or  plea  need  not  attempt  to 
plead  over,  but  should  state  in  his  exception 
the  reason  for  not  pleading  over.  Sieajrted  v. 
Tie  Directors  of  the  Johannesburg  Motor  Car 
Co,  in  li^iuidation,  164 


Reference  by  Court  —  Finding  of 
referee.— At  the  trial  of  the  action  it  was 
held  that  the  plaintiff  was  entitled  to  a  certain 
proportion  of  the -share  in  certain  diamond 
rights  which  had  belonged  to  the  late  firm  of 
Frenkel  &  Co.,  subject  to  the  liabilities 
affecting  the  same,  and  it  was  referred  to  an 
accountant  to  determine  what  was  due  from 
the  defendant  to  the  plaintiff  on  this  footing. 
Hsldt  tliat  such  reference  included  a  power  to 
decide  all  (questions  of  fact  necessary  for  the 
determination  of  the  reference,  and  that  the 
Court  could  not  go  behind  his  finding  on  any 
such  questions  of  fact.   Frenkel  v.  Frmkel.  114 

Smximons  —  Bad  servioe  — Costs -— 
SherifEl— Judgment,  which  had  been  obtained 
against  a  defendant  in  default  of  appearance, 
set  aside  as  null  and  void  on  the  grcmnd  that 
the  summons  had  been  served  on  and  accepted 
by  a  person  who  had  no  authority  from  the 
defendant,  and  had  not  come  to  the  latter's 
notice.  Sheriff  ordered  to  pay  the  costs  in- 
curred throu(j^h  such  had  service.  Harru  Gold- 
berg v.  Asswnees  Estate  Goldberg  Bros,  dt 
Gerson  and  the  Deputg-Sheriff.  320 
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Broker  and  client— Time  bargains— 
Failure  of  broker— Differences.— By  a 
rule  of  the  Johannesburg  Stock  Exchange  (No. 
152)  it  was  provided  that  ''in  every  case  of 
failure  all  'time  bargains'  or  'options'  open 
with  the  defaulter  shall  be  closecf  on  the  date 
of  his  default,  and  all  differences  shall  be  based 
on  the  official  quotations  of  that  date.  Should 
there  be  a  profit  on  any  of  the  transactions, 
the  same  shall  be  pai<l  to  the  secretary  pending 
the  decision  of  the  eoniraittee. "  The  def enduit 
employed  K,  who  was  a  broker  and  a  member  of 
the  Johannesburg  Stock  Exchange,  to  acquire 
buyer's  options  for  her  on  oertain  stocks,  which 
he  did.  The  broker's  note  delivered  by  K  to 
the  defendant  contained  the  following  note  at 
the  foot,  **  8  bject  to  the  rules  and  regulations 
of  the  Stock  Exchan^.  Special  attention  is 
drawn  to  the  provisions  of  nile  ld2,  which 
makes  provision  in  case  of  failure  for  all  buns- 
actions  being  closed  on  the  date  of  default." 
K  became  insolvent  and  was  declared  a  de- 
faulter on  the  Exchange  at  a  time  when  the 
options  acquired  for  the  defendant  were  still 
^n,  but  showed  a  loss.  Held,  in  an  action  by 
Iv's  trustee,  that  the  defendant  was  not  liable 
for  the  differences  due  on  the  premature  closing 
of  the  options  in  consequence  of  K's  failure. 
KoenigsSerg's  Trustee  v.  Taylor.  277 

Broker— Mixing  up  of  transaotions 
entered  into  on  behalf  of  a  principal 
with  those  entered  into  on  hie  own 
behalf— Duty  to  ftimish  amount.— 
Where  a  broker  entrusted  with  the  purchase 
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of  Bharee  so  mixes  up  transactions  entered  into 
by  him  on  behalf  of  his  principil  with  those 
entered  into  on  his  own  behalf  that  it  is  im- 
possible to  ascertain  from  his  books  which  par- 
ticular shares  were  bought  for  his  principal  and 
which  for  himself,  the  principal  is  entitled  to 
repudiate  the  transactions  alleged  to  have  been 
entered  into  on  his  behalf.    Brtnkman  v.  Short. 


Mixing  of  property  —  Dazoaffes  — 
Partnership  —  Joint  venture— Fidu- 
oiary  relationship.  —  C,  liaving  jointly 
with  W  acquired  certain  claims  for  the  pur- 
pose of  speculation,  disposed  of  a  .  quarter 
interest  therein  to  L.  There  was  no  agree- 
ment between  the  parties,  either  express  or 
implied,  to  share  profit  and  loss,  and  each  of 
them  was  perfectly  free  to  deal  with  or  dispose 
of  his  interest  as  he  desired,  and  to  appropriate 
any  profit  which  he  mi^ht  make  thereby.  Held, 
that  the  mere  aoauisition  by  L  of  an  interest 
in  the  claims  did  not  create  a  partnership 
between  him  and  the  other  ooowners,  and 
that  each  of  the  parties  was  thereafter  at 
liberty  to  acquire  for  himself  other  claims  in 
the  neighbourhood  of  those  in  which  they  were 
jointly  interested.  Where  an  agent  entrusted 
with  the  sale  of  property  mixes  pronertv  of  his 
own  ii'ith  that  wbicn  was  entrusted  to  dim  for 
sale,  and  then  disposes  of  the  whole  in  one  lot, 
any  damages  proved  to  have  been  sustained  by 
the  principal  through  such  amalgamation  may 
lie  recovered  from  the  agent ;  where  the  prin- 
cipal cannot  prove  what  damages  have  oeen 
sustained  the  onus  lies  upon  the  agent  to  show 
what  portion  of  the  proiits  is  to  >b  attributed 
to  his  property,  and  if  he  cannot  separate  the 
profits  the  whole  must  be  accounted  for  to  his 
princi}»al.  Where,  however,  it  appears  that 
the  property  of  the  agent  was  ot  the  same 
value  as  that  which  he  was  entrusted  to  sell, 
and  that  so  far  from  being  prejudicial  to  the 
principal  it  was  to  his  advantage  that  the  pro- 
perty should  have  been  amalgamated  and  dis- 
p^ed  of  in  one  lot  the  agent  will  be  entitled 
to  his  pro  raid  share  of  tlie  profits.  Langtr- 
fnann  v.  Carper,  251 


PROMOTER. 

See  Company  {Liquidation). 


PROVISIONAL  SENTENCE, 

Summons— Variance  between  origi- 
nal and  copy  served.— A  claim  for  pro- 
visional senten(«  on  certain  bills  drawn  by 
the  plaintitlH  and  accepted  by  the  defendant 


was  opposed  on  the  cround  that  the  defendsBt 
had  not  been  servM  vnth  a  true  copy  of  the 
original  summons,  in  that  in  the  original  soa- 
mons  filed  the  ftlaintiffs  were  descri&d  as  "of 
Paris,  France,  whereas  these  words  had  been 
omitted  from  the  copy  served  on  the  defend- 
ant. Held,  that  the  objection  could  not  be 
sustained,  inasmudi  as  the  words  were  not 
essential  to  the  validity  of  the  sammons. 
Cretenier  d-  Co.  v.  Harris.  51 


PUBLICATION. 

See  Drfamation. 
See  Libel  {luierdiet). 
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LTinff  poflBeesion— Vacua 


—  The  plaintift 


Delay  m 

poBseeedo  — ^ 

nought  certain  stands  from  the  defendaBts, 
it  being  agreed  between  the  parties  that  the 
purchase-price  should  be  payable  in  inilal- 
ments,  that  transfer  shoula  be  effected  after 
due  payment  of  the  last  instalment,  and  that 
**  possession  of  the  property  must  be  taken  fay 
the  purchasers  on  the  day  of  the  sale,  frau 
whicii  period  the  property  is  at  his  sole  risk, 
loss  or  profit.'*  After  the  sale  it  was  discovered 
that  a  cotta^  which  liad  been  bond  fide  bnlt 
by  the  proprietor  of  an  adjoining  stand  prior 
to  the  sale  encroached  to  a  consifferable  extent 
on  the  stands  bought  by  the  plaintiffs,  a  fMt 
which  defendante  apparently  were  not  aware 
of  at  the  time  of  tlie  sale.  HM^  that  the 
defendants  were  bound  to  evict  the  adjoining 
proprietor,  and  that  they  were  liable  in  dama- 
ges to  the  plaintiffs  for  the  deUy  in  giving 
them  undisturbed  poesesaion.  Sehdtg  Brot. 
V.  Roodepoort  VetUure  Syndicate.  S66 

Fixed  property— Leaae—  A  Biation— 
Law  3  of  1886. —  By  an  wmnge- 
ment  l»etween  the  plaintiffs  and  Lucas,  the 

Elaintiffs,  who  had  acquired  certain  stands 
eld  on  a  ninetv-nine  years'  lease  from  the 
Government,  haa  the  same,  owins  to  the  pro- 
visions of  Law  3  of  1885  ^rohibitii^  tbem 
as  natives  of  India  from  obtaining  registration 
in  their  own  name,  transferred  into  the  name 
of  Lucas.  Thereafter  Lucas  became'  ineolventt 
and  sub6Q(}uently  died.  The  stands,  how- 
ever, remamed  re^stered  in  his  name  until 
they  were  expropriated  by  the  Municipality 
of  Johannesburg.  Held,  that  the  plautifb 
were  entitled  as  against  Lucas*  trustee  to  the 
moneys  payable  as  oompensation  on  expropria- 
tion.   Ismail  amd  Amod  V.  Lueeui' Trutiee,  77 
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Lease— Latent  defeots— Actio 

auanti  minoria —  The  parchaser  of  a  lease 
f  premiMB  which  eontainea  latent  defects  held 
entitled  as  against  Uie  seller  thereof  to  claim 
ftcHone  quanta  minaru  that  the  parohase-price 
be  reduced  hy  a  sam  representing  the  loss  of 
▼alae  canaed  by  these  latent  defects.— OA^moh'jv 
Cnpe  Breweries,  Ltd,,  v.  Letfiwu.  390 


QUORUM. 
See  Company  {Liquidaiors), 


RAILWAYS. 

8ee  Negligence. 

Ixduriea— Child  leaning  out  of  rail- 
way carriage  window— Postsnearline 
—  Nefldiffenoe  —  Damages  sustained 
by  fhitner.-^Actioir'by  a  father -for  damages 
for  the  loss  of  his  son,  aged  nine  years,  who 
mis  killed  hv  his  head  coming  into  contact 
iftith  an  nprignt  wooden  post  when  leaning  out 
of  the  window  of  a  railway  carriage  in  motion. 
The  defendants  did  not  resist  payment  of  the 
expens«es  which  the  plaintiff  had  already  incur- 
red. Held,  (1)  that  damages  could  not  be  ob- 
tained for  mental  suffering — Waring  df  Gilloir, 
Ltd.,  V.  Sherborne ([1904] T.S.  340)  followed  ;  (2) 
Ihat  damages  could  not  be  obtained  for  loss  of 
present  services,  because  any  benefit  which 
the  plaintiff  had  derived  from  the  services  of 
the  deceased  M'ere  more  than  balanced  by  the 
expeosesof  maintenance  and  schooling ;  (3)  that 
damages  could  not  be  obtained  for  loss  of  pros- 
pective services,  because  no  ground  had  oeen 
Mhown  for  supposing  that  the  plaintiff  would 
ever  have  become  entitled  to  such  services. 
Bcrti-am  v.  Central  South  African  RaUtraye, 
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RAND  WATER  BOARD. 

Ordinance  48  of  1004— Liabilities  in 
connection  with  undertakinfirs  taken 
over.  — The  Rand  Water  Board  Extended 
Powen«  Ordinance  held  to  have  constituteil 
the  Rand  Water  Bonrd  universal  8uecew*or 
to  the  rights  and  liabilities  cxistuig  on  the 
appointed  day  in  connection  with  an  under- 

H.C.  '05. 


takiiijs;  taken  over  under  the  Ordinanee. 
Betutdenhont  and  Others  v.  Johemnesbwrn 
Waterworks  Estate  and  Exploration  Co,,  Ltd. 
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SOLOMON  V.  KRUGERSDORP  TOWN 
COUNCIL. 

1905.    January  10.    Mason,  J. 

Mines  and  minerals, — Mynpctchts, — Trading, — Kafir  eating-house, 

A  license  for  a  Kafir  eating-house  on  a  mynpacht  may  not  be  granted. 

This  was  an  application  on  notice  calling  upon  the  respond- 
ents to  sliow  cause  why  a  license  for  a  Kafir  eating-house  on  a 
certain  mynpacht  should  not  be  granted  to  applicant,  and  why  a 
refusal  by  the  respondents  to  grant  such  a  license  should  not  be 
brought  in  review. 

The  applicant  alleged  that  he  duly  applied  to  the  Town 
Ck>uncil  of  Krugersdorp  for  a  Kafir  eating-house  license  for  cer- 
tain premises  situated  on  the  mynpacht  of  the  South  Randfontein 
Qold  Mining  Co.,  Ltd.,  the  said  company  having  consented  to  the 
granting  of  such  license,  and  that  on  the  14th  December,  1904, 
the  application  was  refused  on  the  sole  ground  that  the  granting 
of  such  a  license  was  contrary  to  the  law  of  the  Transvaal,  not- 
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withstanding  the  fact  that  it  was  the  practioe  of  all  the  mani- 
cipalities  of  the  Witwatersrand  to  grant  licenses  for  Kafir  eating- 
houses  on  mynpachts,  provided  only  the  consent  of  the  owner  of 
the  mynpacht  were  obtained.  The  petition  was  supported  by  an 
affidavit  made  by  applicant's  attorney. 

In  an  answering  affidavit  the  chairman  of  the  special  com- 
mittee appointed  by  the  Erugersdorp  Town  Council  to  conaider 
and  decide  upon  applications  for  Kafir  eating-house  licenses 
stated  that,  upon  being  asked  by  applicant's  attorney  if  the 
application  had  been  refused  because  the  committee  were  of 
opinion  that  such  a  license  could  not  be  granted  on  a  mining 
area,  he  replied :  "  Yes,  that  and  other  reasona"  The  controlling 
reason,  however,  which  prompted  the  committee  to  refuse  this 
particular  application  was  that  the  requirements  of  the  district 
were  more  than  fully  supplied  by  the  licenses  in  existence.  This 
version  of  what  took  place  at  the  meeting  was  borne  out  by  an 
annexed  extract  of  the  minutes  of  the  meeting,  and  was  sup- 
ported by  an  affidavit  made  by  the  derk  of  the  Council. 

Manfred  Natlian,  for  the  applicant,  moved  in  terms  of  the 
petition. 

8,  8.  Taylor,  for  the  respondents :  This  Court  has  no  power 
to  review  the  proceedings  of  the  Town  Council  Such  bodies  are 
all  inferior  courts,  and  an  inherent  power  to  review  their  pro- 
ceedings only  exists  with  the  Supreme  Court  (see  sec  27  of  Pro- 
clamation 14  of  1902 ;  also  Johannesburg  Consolidated  Invest- 
ment Co,  V.  Johannesburg  Town  Cawncil,  [1903]  T.S.  111).  It 
is,  moreover,  clear  that  the  Town  Council  in  refusing  the  appli- 
cation were  influenced  by  the  fact  that  they  considered  there 
were  sufficient  eating-houses  in  the  neighbourhood,  and  that  it 
was  contrary  to  law  to  grant  a  license  for  a  Kafir  eating-house 
on  a  mjHQpacht.  There  was  no  necessity  for  the  Council  to  give 
any  re€Mon  for  their  refusal,  and  it  makes  little  difierence,  there- 
fore, whether  the  reasons  given  were  correct  or  not.  But  both 
reasons  are  pei-fectly  sound.  As  to  the  first,  it  is  clear  that  it  is 
purely  within  the  discretion  of  the  Town  Council  to  depde  upon 
the  number  of  licenses  to  be  issued,  and  the  Court  cannot  go 
behind  their  discretion.    With  regard  to  the  second  reason  given. 
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it  18  dear  that  the  whole  tendency  of  the  law  is  to  prevent 
trading  on  mynpaehts.  The  applicant,  moreover,  shoald  have 
approached  the  Mining  Commissioner  (see  sec.  92  of  the  Gold 
Law  of  1898)l 

Manfred  Nathan,  in  reply :  The  jurisdiction  of  the  Coart  is 
defined  by  Proclamation  14  of  1902.  Sec.  18  thereof  gives 
power  to  review.  If  that  is  not  the  review  applicable  in  this 
case,  then  it  is  the  review  mentioned  in  Johannesburg  Can- 
aotidated  Investment  Co.  v.  Johannesburg  Town  Council.  There 
is  no  statute  discriminating  between  the  High  Court  and  the 
Supreme  Court  in  this  respect.  The  Court  has  power  to  go  into 
the  record  and  to  amend  it  if  necessary,  and  the  respondents 
cannot  now  raise  the  objection  that  the  record  cannot  be  im- 
peached Now  the  ground  of  the  refusal  was  that  the  granting 
of  a  license  was  contrary  to  law,  and  in  this  the  committee  were 
wrong.  Sec  91  of  the  Gold  Law  of  1898  prohibits  licenses  from 
being  granted  on  claims.  Sec.  92  provides  that  every  person  may 
obtain  a  license  on  a  proclaimed  field  with  the  exception  of  stand 
townships.  The  only  ground,  therefore,  that  remains  is  myn- 
pacht  ground.  The  reference  in  sec.  92  to  mynpaehts  is  only  a 
matter  of  procedure.  The  latter  part  of  sec.  92  only  refers  to  the 
way  in  which  stand  licenses  are  to  be  given  out.  The  Truck  Law 
(18  of  1896)  does  not  apply. 

Mason,  J. :  The  applicant  applied  to  the  Erugersdorp  Town 
Council  for  a  Kafir  eating-house  license  on  certain  mynpacht 
property;  but  the  application  was  refused.  There  is  a  conflict 
of  evidence  as  to  what  reasons  were  given  by  the  committee  for 
refusing  to  grant  a  license  to  applicant.  The  applicant  states 
that  the  only  reason  which  was  given  was  that  the  granting  of 
a  license  for  a  Kafir  eating-house  on  a  mynpacht  was  illegal, 
whereas  the  chairman  of  the  committee  states  that,  on  being 
asked  by  applicant's  solicitor  whether  the  application  had  been 
refused  because  the  committee  were  of  opinion  that  such  a  license 
could  not  be  legally  granted  on  a  mining  area,  he  replied,  "  Yes, 
that  and  other  reasons ; "  and  the  chairman  now  further  states 
in  his  affidavit  that  the  controlling  reason  which  prompted  the 
committee  to  refuse  this  particular  license  was  because  the 
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requirements  of  the  district  were  more  than  fully  .supplied  by 
the  licenses  already  in  existence.  Now  I  may  at  once  say 
that  I  am  perfectly  satisfied  that  the  committee,  for  both  reasons 
stated  by  the  chairman  in  his  affidavit,  bond  fide  came  to  the  con- 
clusion that  applicant's  license  ought  not  to  be  granted.  It  is  at 
the  same  time,  however,  clear  that  the  only  specific  reason  given 
at  the  time  was  that  the  committee  thought  it  would  be  illegal 
to  grant  such  a  license  on  a  mynpacht.  It  was  contended  for  the 
respondents  that  there  was  no  necessity  for  the  committee  to 
give  any  reasons  for  their  decision,  and  that  it  therefore  made  no 
difference  whether  the  committee  were  correct  or  not  in  their 
statement  of  what  took  place.  That  argument  to  my  mind 
cannot  be  sustained.  Where  a  person  desires  to  carry  on  some 
legitimate  business,  as  in  the  pr&sent  case,  and  where  the  law 
directs  him  for  that  pui^pose  to  obtain  a  license  from  some 
corporate  body  or  authority  whicTi  has  power  upon  certain 
specific  grounds  to  refuse  the  required  license,  then  in  my  judg- 
ment it  is  the  duty  of  that  body  or  authority  upon  proper  inquiry 
being  made  to  state  the  specific  grounds  which  alone  authorises 
the  refusal.  Now  the  committee  Ixmd  fide  came  to  the  con- 
clusion that  the  number  of  eating-houses  was  sufficient,  and  it  is 
therefore  impossible  for  the  Court  to  direct  the  issue  of  a  license 
or  the  reconsideration  of  the  question ;  but  as  they  only  stated 
to  the  applicant  as  the  specific  reason  for  their  refusal  the  ille- 
gality of  issuing  licenses  for  an  eating-house  on  a  mynpacht,  it  is 
necessary  upon  the  question  of  costs  to  determine  whether  that 
reason  is  well  founded. 

In  his  affidavit  the  chairman  does  not  use  the  word  "  myn- 
pacht," but  '*  mining  area."  The  term  '*  mining  area  "  is  some- 
what indefinite,  but  as  it  includes  ''mynpacht,"  and  as  the 
application  was  for  a  license  on  a  "  mynpacht,"  I  think  it  would 
be  better  to  confine  ourselves  to  the  word  "  mynpacht" 

Now  the  law  on  the  subject  is  contained  in  sees.  91  and  92  of 
the  Gold  Law  of  1898.  By  sec.  91  it  is  provided,  "that  every 
licensed  digger  or  prospector  shall  be  entitled  to  a  stand  for  his 
dwelling  on  his  claims,  for  which  stand  he  need  not  pay  any 
license-moneys,  and  on  which  stafld  no  license  to  trade  or  carry 
on  business  may  be  granted  or  renewed."    By  sec.  92  it  is  pro- 
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vided  "  that  every  white  person  who  wishes  to  erect  a  shop  or 
houses  or  dwelling  on  a  proclaimed  field,  but  not  in  stand  town- 
ships, shall  make  application  to  the  Mining  Commissioner  for 
one  or  more  stand  licenses,  and  produce  a  diagram  clearly  indi- 
cating the  locality.  The  Mining  Commissioner  shall  decide 
whether  such  application  shall  be  granted  or  not" 

*'  Subject  to  the  rights  obtained  under  the  Second  Volksraad 
Resolution,  art.  729,  dated  the  25th  July,  18d4,  each  stand  license 
shall  confer  the  right  to  a  piece  of  ground  of  50  by  50  ft.  on  a 
locality  approved  of  by  the  Mining  Commissioner,  but  not  on 
mining  ground  held  under  "  mynpacht  brief  '*  or  "  claim  license.*" 

The  intention  of  these  sections  to  my  mind  clearly  was  to 
prohibit  trading  on  "  claims  "  or  "  mynpachts."  That  being  so,  I 
think  that  the  committee  were  right  in  the  reasons  which  they 
gave  for  their  refusal  to  grant  the  application.  I  have  some 
doubt  whether  applicant  ought  not  to  have  applied  to  the 
Mining  Commissioner ;  but  in  the  view  which  I  take  of  the  case 
I  do  not  think  it  necessary  to  decide  the  point.  Mr.  Taylor  con- 
tended that  this  was  a  matter  of  appeal  or  review,  and  therefore 
not  within  the  jurisdiction  of  the  Witwatersrand  High  Court.  I 
have  considerable  doubt  whether  the  Town  Council  or  its  com- 
mittee can  in  matters  of  this  nature  be  regarded  as  inferior  courts 
of  justice,  but  a  direct  decision  on  this  point  is  not  necessary  in 
the  present  case. 

There  must  therefore  be  judgment  for  the  respondents  with 
costs. 

Applicant's  Attorney :  Hay  man  &  Godfrey  ;  Respondents' 
Attorneys :  Solomon,  Hull,  Webber  &  WentzeL 
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DEPUTY-SHERIFF  v.   MESSENGER  OF  THE 
COURT,  JOHANNESBURG. 

1905.    January  10, 17.    Mason,  J. 

Practice,  —  Exec^Uion,  —  Priority.  —  Attcuikment  by  Sheriff  and  by 
messenger. 

On  the  4th  Deoember,  1904,  A  obtained  an  order  attaching  certain 
furniture  belonging  to  M  to  found  jurisdiction  in  an  action  in  the 
High  Court  by  A  against  M.  Tlie  furniture  was,  however,  allowed 
to  remain  wiiere  it  was,  namely,  in  a  house  which  M  had  hired 
from  the  Municipality  of  Johannesburg.  On  the  6th  December 
the  municipality  obtained  an  order  in  the  magistrate's  court  attach- 
ing the  same  furniture  pending  an  action  in  respect  of  a  claim  for 
£80  against  M  for  rent  due.  On  the  13th  December  A  obtained 
judgment  in  his  action  for  XlOO  and  costs,  and  on  the  15th 
December  the  municipality  obtained  judgment  and  costs  in  their 
action.  On  the  19th  December  the  Sheriff  attached  the  furniture 
in  execution  of  A's  judgment,  and  advertised  it  for  sale  for  the 
4th  January,  1905,  the  furniture  being,  however,  still  allowed  to 
remain  on  the  premises.  Tliereafter  the  messenger  attached  the 
furniture  in  execution  of  the  municipality's  judgment  and  removed 
the  same.  Up  to  this  period  neither  the  Sheriff  nor  the  messenger 
was  aware  of  the  other's  proceeding  in  respect  of  the  said  furniture. 
The  actual  state  of  affairs  was  discovered  on  the  morning  of  the  4th 
January.  The  Sheriff  demanded  redelivery  of  the  furniture,  which 
the  messenger  refused.  He  thereupon  obtained  an  order  in  the 
High  Court  calling  upon  the  messenger  to  forthwith  return  the 
furniture  to  the  Sheriff  and  to  show  cause  why  he  should  not  repay 
the  expenses  of  advertisement  and  sale,  whidi  were  rendered  use^ 
less  by  reason  of  the  removal  of  the  goods,  and  the  costs  of  the 
order.  The  messenger  thereupon  delivered  the  furniture  to  the 
Sheriff,  but  refused  to  pay  the  costs,  on  which  question  the  appli- 
cation was  now  argued.  Held,  that  the  messenger  was  liable  for 
the  costs  of  the  Sheriff,  excepting  the  costs  of  readvertising  the 
sale. 

This  was  the  return  day  of  a  rule  nisi  calling  upon  the 
messenger  of  the  Court  of  the  First  Civil  Magistrate  of  Johan^ 
nesburg  to  show  cause  why  he  should  not  be  ordered  to  pay 
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to  applicant  the  amount  disbursed  by  him  for  readvertising  the 
sale  of  certain  goods,  and  also  such  other  expenses  incurred  by 
applicant  by  reason  of  the  action  of  the  messenger  in  taking 
possession  of  the  said  goods. 

The  facts  are  fully  ^t  out  in  the  judgment  delivered. 

S.  S,  Taylor  appeared  for  applicant 

K  Macdonald  appeared  for  the  respondent. 

Cur.  adv.  vuU. 

Postea  (January  17): — 

Mason,  J. :  This  application  comes  before  the  Court  under 
the  following  circumstances :  One  Maria  Elizabeth  Adams  ob- 
tuned  on  the  4th  November,  1904,  an  order  attaching  ad  fun* 
dandam,juriadictionem  the  furniture  and  effects  of  the  defendant, 
William  Lawrence  Murphy,  in  a  house  at  Fordsburg.  Judgment 
was  given  against  him  on  the  13th  December,  1904,  for  £100  and 
costs,  and  on  the  19th  December  the  deputy-sheriff  attached  the 
property  in  execution  under  a  writ  of  the  same  date  and  adver- 
tised it  for  sale  on  the  4th  January,  1905.  The  deputy-sheriff  left 
the  attached  property  in  charge  of  a  woman  who  was  managing 
the  defendant's  business  at  the  house  in  question  —  that  of 
boarding-house  keeper. 

On  the  6th  December,  1904,  the  Municipality  of  Johannesburg 
obtained  an  order  in  the  magistrate's  court  directing  attachment 
and  interdict  (pending  action)  of  the  same  property  up  to  £80  in 
respect  of  a  claim  for  rent  against  the  defendant  Murphy.  The 
messenger  served  the  order  upon  the  woman  in  charge  and  took 
an  inventory  of  the  goods.  On  the  16th  December,  1904,  the 
municipality  obtained  judgment  and  costs;  on  the  23rd  December, 
1904,  a  writ  was  issued  to  the  messenger  and  an  attachment  in 
execution  made  on  the  same  day,  and  on  the  28th  and  29th 
December  the  goods  were  removed  by  the  messenger. 

There  is  a  conflict  of  evidence  as  to  what  occurred  between 
the  messenger  and  the  woman  in  charge.  She  states  that  when 
the  i^aessenger  came  with  his  writ  and  made  an  inventory  she 
told- him  that  the  goods  had  been  already  attached  by  the 
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deputy-Bheriff,  and  that  the  messenger  replied  that  his  writ  was 
for  rent  and  therefore  pref erent.  This  is  emphatically  denied. 
It  is  certain  that  she  made  no  report  to  the  deputy-sheriff  ontil 
the  day  of  sale,  and  that  she  asked  the  messenger  to  delay  tha 
removal  of  the  gooda  Now,  having  regard  to  the  affidavits 
filed,  I  i&m  not  prepared  to  find  that  the  messenger  or  his  depaties 
knew  of  the  prior  attachment  of  the  Sheriff;  in  the  same  way 
the  Sheriff  was  ignorant  of  the  attachment  for  rent  of  the  6Ui 
December,  1904. 

Bj  ejx€x  parte  order  obtained  on  the  5th  January,  1905,  by 
the  deputy-sheriff  the  messenger  was  called  upon  to  forthwith 
return  the  removed  goods  to  the  deputy -sheriff,  and  also  to  show 
cause  why  he  should  not  repay  the  Sheriff  the  expenses  of  ad' 
vertisement  and  sale  which  were  rendered  useless  by  reason  of 
the  removal  of  the  goods,  and  also  the  costs  of  obtaining  the 
ex  parte  order. 

Mr.  Taylor,  for  the  deputy-sheriff,  contended  that  the  attach- 
ment to  found  jurisdiction  ousted  the  messenger  s  right  to  attach 
the  same  goods ;  that  the  Sheriff's  prior  attachment  in  execation 
conferred  on  the  plaintiff  Adams  a  preference  over  the  claim  for 
rent,  and  that  therefore  the'  messenger's  writ  could  not  compete 
with  the  Sheriff's  writ;  and,  finally,  that  even  if  the  writ  for  rent 
was  pref  erent,  that  preference  was  only  as  to  the  proceeds  of  the 
goods,  and  the  Sheriff  having  first  attached  was'  entitled  to 
complete  the  sale. 

It  is  clear  that  if  any  of  these  contentions  are  sound  the  mes- 
senger ought  to  have  handed  over  the  goods  to  the  Sheriff  as 
soon  as  he  was  warned  of  the  prior  attachment,  and  that  bis 
refusal  to  do  so  made  the  application  of  the  5th  January,  1905, 
necessary,  so  that  he  should  pay  the  costs  asked  for. 

The  only  statutory  provision  dealing  with  competing  writs  of 
execution  is  sec.  10  of  Proclamation  17  of  1902 ;  but  this  is  clearly 
inapplicable  to  writs  issued  out  of  different  courts,  and  the  matter 
must  therefore  be  decided  according  to  the  general  law.  The 
deputy-sheriff  made  the  first  attachment,  and  there  is  consider- 
able jiuthority  for  holding,  that  this  would  confer  upon  the 
creditor  for  whom  he  acted  certain  rights  of  preference  against 
other  creditox^p,  who  "were  not  secured  by  some  form  of  hypothec 
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and  preference ;  see  Farman  &  Robinson  v.  Bickereteth,  Baker 
cfc  Co.  (17  N.LR.  349);  Voet,  20,  2,  32;  20,  4,  28;  Matthaeus,  de 
And.  1,  6. 15;  1,  20, 11 ;  Leyser,  ad  Pand.  vol.  7,  sp.  476,  Nos. 
7^10). 

This  right,  if  it  exists,  would  be  seriously  prejudiced  were  the 
SheriiTs  writ  to  be  superseded  by  the  subsequent  writ  of  the 
messenger  merely  because  the  messenger's  creditor  had  a  pref  erent 
right  over  the  Sheriff's  cr^itor.  I  know  of  no  authority  by 
which  a  subsequent  writ  can  cancel  a  duly  executed  prior  writ. 
If  the  landlord,  for  whom  the  messenger  acted,  had  a  preferent 
right,  which  there  is  considerable  reason  to  believe,  and  if  the 
completion  of  the  Sheriff's  execution  would  destroy  that  preferent 
right,  then  there  w^ould  be  a  strong  argument  in  favour  of  the 
contention  that  the  landlord  should  be  entitled  to  give  effect  to 
his  preference  through  the  messenger's  execution ;  but  it  appears 
to  me  that  whatever  preference  the  landlord  may  have  would, 
if  duly  notified  to  the  Sheriff,  attach  to  the  proceeds  of  the 
property  taken  in  execution  by  the  Sheriff  as  fully  as  to  the 
property  itself,  and  that  therefore  there  can  be  no  prejudice  to 
the  landlord  by  the  Sheriff  proceeding  with  the  sale.  On  the 
oth«r  hand,  in  addition  to  the  fact  that  the  supersession  of  the 
Sheriff^s  writ  would  prejudice  any  right  of  preference  which  the 
Sheriff^s  creditor  might  have  acquired  by  prior  attachment,  it 
wt)tdd  apparently  enable  other  creditors,  if  there  is  any  surplus, 
to  come  in  under  sec.  10  of  Proclamation  17  of  1902. 

It  is  quite  clear  that  the  attachment  of  the  Sheriff^s  creditor, 
made  in  order  to  found  jurisdiction,  confers  no  right  of  preference 
whatsoever  (Voet,  2, 4, 64;  20,  2,  32;  Matthaeas,  de  Auct  1, 19. 62 ; 
Leyser,  ad  Pand.  vol.  7,  sp.  475,  No.  7);  but  as  I  have  come  to 
the  conclusion  that  the  creditor  of  the  Sheriff  is  entitled  to  have 
his  writ  completed  subject  to  any  right  of  preference  which  the 
landlord  may  Iiave  over  the  proceeds,  it  appears  to  me  that  the 
messenger  ought  to  pay  the  costs  of  the  order  of  the  5^1  January 
and  of  this  application.  I  do  not  think  that  he  should  pay  the 
expenses  of  the  sale  which  had  to  be  postponed  by  reason  of  his 
seizure  of  the  goods  the  Sheriff  intended  to  sell,  as  that  seizure 
was  .made  in  ignorance  of  the  prior  attachment.  Upon  receiving 
the 'demand  of  the  Sheriff  for  the  redelivery  of  the  goods,  the 
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meesenger  cited  him  to  appear  under  sec  47  of  the  Magistrate's 
Court  Proclamation  (21  of  1902)  in  an  interpleader  action  before 
the  magistrate's  court  It  was  not  contended  in  argument  that 
this  ousted  the  jurisdiction  of  this  Court  to  deal  with  the  appli- 
cation, and  it  is  difficult  to  see  how  that  section  could  have  been 
intended  to  apply  to  the  Sheriff  of  the  superior  court  and  so  give 
the  magistrate  jurisdiction  over  writs  of  execution  in  the  Supreme 
Court 

The  judgment  of  the  Court  is  that  the  messenger  pay  the 
costs  of  the  application  resulting  in  the  order  of  the  6th  January, 
1905,  and  this  order,  but  not  the  amount  disbursed  by  the 
Sheriff  for  readvertising  the  sale  or  for  expenses  in  conDecticm 
therewith. 

Postea  (January  24) : — 

Application  was  now  made  by  the  deputy-sheriff  for  direc- 
tions as  to  whether  the  amount  realised  by  the  sale  in  execution 
of  the  goods  should  bo  paid  to  the  municipality  or  to  Adams, 
both  of  whom  laid  preferent  daim  to  the  amount 

a.  8.  Taylor  appeared  foi*  the  Sheriff. 

H.  Maodanald  appeared  for  the  municipality. 

0.  F.  StaUa/rd  appeared  for  Adama 

Mason,  J.,  directed  that  the  proceeds  of  the  sale  in  execution 
be  paid  to  the  municipality,  and  that  Adams  pay  the  costs  in* 
curred  by  the  Sheriff  and  the  municipality  by  reason  of  her 
opposition. 

Attorneys  for  deputy-sheriff:  Langebrivk  <fe  Smith;  Attorneys 
for  the  municipality  and  messenger :  Larice  &  Hoyle ;  Attorneys 
for  Adams :  Hutton  dk  Meyer. 


ROSA'S  HEIBSy.lNfiAMBANESVOA&BBTATBS,  LTD.     11 


ROSA'S  HEIRS  v.  INHAMBANE  SUGAR 
ESTATES,  LTD. 

1906.    January  24, 31.    Mason,  J. 
Juriidieiion, — TUh  to  fbr^gn  land. — Foreign  urilL 

The  pUintiffis  who  were  Portngneee  iubjeoU  Mid  die  hein  abinie$UUo 
of  the  Ute  R,  m  PorUigiieae  sobjeet^  sued  the  defendanta,  m  com- 
peny  registered  under  the  limited  liability  laws  of  the  Transvaal 
and  haying  its  heiui  office  in  Jphvuiesbarg,  for  an  order  declaring 
a  will,  executed  by  the  said  R  in  Portuguese  territory,  null  and 
▼Old,  and  directing  them,  on  the  ground  of  the  said  nullity,  to 
retransfer  in  favour  of  the  plaintift  to  the  estate  of  the  ssid  B 
certain  lancled  property  situated  in  Portuguese  territoiy,  which 
property  had  belonged  to  the  estate  of  the  said  B^  and  had  been 
bought  by  the  ddendants  from  the  heirs  testamentary  of  the  said 
R.    Jleldj  on  exception  to  the  declaration,  that  the  Court  had  no 
jurisdiction  to  try  the  action- 
Argument  on  exception  taken  to  a  declaration. 
According  to  the  declaration  the  plaintiflb  were  the  heirs  ab 
inteetato  of  one  Jos^  Ferreira  Rosa,  who  during  his  life  and  up 
to  the  time  of  his  death  was  a  Portuguese  subject    The  defend- 
ants were  the  Inhambane  Sugar  Estates,  Ltd.,  a  company  duly 
registered  with  limited  liability  under  the  laws  of  the  Transvaal, 
and  having  its  head  office  in  Johannesburg.    On  the  6th  Decem- 
ber, 1900,  the  said  Rosa  executed  at  Inhambane,  Portuguese 
territory,  Etot  Africa,  a  document  purporting  to  be  his  last  will, 
in  which  he,  subject  to  the  payment  of  certain  legacies,  appointed 
as  the  sole  heirs  of  his  estate  one  da  Fonseca,  his  nephew,  and  one 
Saldanha.    The  said  will  was  null  and  void  by  reason  of  the  fact 
that  the  said  Rosa,  who  died  at  Inhambane  aforesaid  on  the  9th 
December,  1900,  Without  having  executed  any  further  will,  was 
insane  at  the  time  of  the  execution  thereof,  and  by  reason  of  the 
further  fact  that  certain  formalities  required  by  the  law  of  the 
said  territory  in  the  execution  of  wills  had  not  been  complied 
with.    On  the  24th  March,  1903,  the  said  da  Fonseca  and  the 
said  Saldanha  sold  to  certain  J,  Donaldson,  EL  J.  Sievewright 
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and  W.  S.  J.  Ridell  in  their  capacity  as  directors  of  the  defend- 
ant company  certain  property  belonging  to  the  estate  of  the  said 
Rosa,  which  was  situated  at  Dodune  in  the  district  of  Inhambano 
aforesaid.  By  reason  of  the  nullity  of  the  said  will  the  sale  by 
the  said  testamentary  heirs  was  also  null  and  void.  An  action 
had  been  instituted  in  the  Supreme  Court  of  the  said  Portuguese 
territory  by  the  plaintiffs  against  the  said  testamentaiy  heirs  for 
a  decree  declaring  the  said  will  null  and  void,  and  the  siud  action 
was  still  pending  in  the  said  court. 

The  plaintiffs  claimed :  (a)  That  the  said  will  be  declared  null 
and  void ;  and  (b)  that  the  said  sale  by  the  testamentary  heirs  be 
also  declared  null  and  void,  and  that  the  defendants  be  ordered 
to  retransf er  the  said  property  to  the  said  estate  in  favour  of  the 
plaintiffs. 

The  defendants  excepted  to  the  declaration  on  the  grounds  (1) 
that  the  Court  had  no  jurisdiction  to  try  the  cause  or  to  grant 
plaintiffs'  prayer ;  (2)  that  as  a  suit  was  pending  in  a  competent 
court  in  Portuguese  territory  in  which  the  issue  as  to  the  validity 
of  the  said  will  was  raised  between  the  plaintifls  and  the  testamen- 
tary heirs,  the  plaintiffs  were  not  entitled  to  maintain  the  present 
action  pending  the  said  suit ;  and  (3)  that  in  any  event  the  Court 
ought  not  to  proceed  to  the  trial  of  the  present  action  unless  the 
said  testamentary  heirs  were  joined  as  co-defendant& 

J.  W.  Leonard,  K.C.  (with  him  Z.  Kelsey),  appeared  for  the 
defendants  in  support  of  the  exception. 

J.  de  ViUiers  (with  him  A .  McHugh)  appeared  for  the  plain- 
tiffs in  support  of  the  declaration. 

The  arguments  of  counsel  and  the  authorities  quoted  are 
noted  in  the  judgment. 

Cur.  adv,  wU, 

Postea  (January  31)  :-— 

Mason,  J. :  This  case  came  .before  me  upon  the  defendants 
exceptions  to  the  plaintiffs'  declaration  under  which  the  following 
claim  is  made : — 

One  Jofi^  Ferreira  Rosa,  who  resided  in  Inhambane,  Portuguese 
East  Africa,  and  was  during  his  lifetime  and  up  to  the  time  of 
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his  death  a  Portugaese  subjecti  made  in  December,  1900,  at 
iDhambane  a  will  bequeathing  his  estate  to  his  nephew  and 
his  clerk.  The  testamentary  heirs  by  deed  of  sale  dated  March, 
1903,  sold  to. the  defendant  company  landed  property  which 
belonged  to  the  estate  of  the  deceased  Rosa.  The  plaintiff,  who 
are  alleged  to  be  the  heirs  ab  intesiato  of  the  deceased,  claim  that 
the  will  is  invalid  upon  the  ground  that  the  testator  was,  at  the 
time  of  making  it,  insane  and  incapable  of  understanding  the 
contents,  and  also  that  it  is  defective  in  form.  They  pray  the 
Court  to  declare  the  will  and  sale  null  and  void,  and  to  order  the 
defendants  to  retransfer  the  property  to  the  estate  in  favour  of 
the  plaintiffs  as  heirs  at  law  of  the  deceased  Rosa.  The  declara- 
tion also  avers  that  an  action  has  been  instituted,  and  is  still 
pending,  in  the  Supreme  Court  of  the  district  of  Inhambane 
against  the  testamentary  heirs  for  a  decree  of  nullification  of  the 
will.  The  testamentary  heirs  are  not  made  parties  to  the  action, 
which  is  brought  only  against  the  defendant  company,  who  are 
stated  to  bo  duly  registered  and  incorporated  under  the  laws  of 
this  colony  with  the  bead  office  at  Johannesburg. 

The  defendants  except  to  the  whole  declaration  on  three 
grounds :  (1)  That  this  Court  has  no  jurisdiction  to  try  the  case 
because  it  deals  with  land  and  estate  not  within  its  jurisdiction ; 
(2)  that  a  suit  is  now  pending  in  a  competent  court  in  Portuguese 
territory,  in  which  the  same  issue  as  is  raised  in  the  present 
action  is  involved ;  and  (3)  that  the  Court  ought  not  to  proceed 
with  the  trial  of  the  action  unless  the  testamentary  heirs  are 
joined  as  co-defendants. 

The  first  and  most  important  question  is  whether  the  Court 
has  jurisdiction  to  try  the  title  of  a  person,  domiciled  in  this 
colony,  to  foreign  land  in  a  matter  in  which  the  real  question  at 
issue  is  the  validity  of  a  will  of  a  Portuguese  subject,  resident  in 
Portuguese  territory,  made  in  accordance  with  Portuguese  law, 
and  as  to  which  both  testamentary  and  ab  inteatato  heirs,  who 
are  alone  directly  interested  in  the  will,  are  all  resident  out  of 
the  colony.  Tha  principles  of  international  and  of  English 
common  law  upon  this  point  were  most  elaborately  argued  and 
defined  in  the  case  of  the  Companhia  de  Mocambique  v.  British 
8(mth  Africa  Co.  ([1892]  2  Q.B.  358,  and  [1893]  AC.  602),  and  it 
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was  unanimoosly  decided  thai  under  neither  system  of  law  was 
title  to  foreign  land  triable  by  any  other  court  than  that  in  which 
the  land  was  situated.  It  was  argued  before  me  that  this  general 
principle  was  qualified  in  the  present  case  hy  tiie  doctrine  of  the 
CSourt  of  Chancery,  which  held  itself  entitled  to  exercise  jurisdic- 
tion in  peraanam  in  relation  to  foreign  land  against  persons 
within  the  jurisdiction  of  the  English  court  in  cases  of  contract^ 
fraud  and  trust;  but  even  assuming  that  this  Court  would  have 
the  same  jurisdiction  as  the  Court  of  Chancery  in  England 
(Story's  OonJUet  of  La/WB,  sees.  S44  and  546),  it  is  clear  in  my 
judgment  that  this  case  presents  no  relationship  of  contract^ 
fraud,  trust  or  equity  between  the  parties  which  would  justify 
the  exercise  of  such  a  power  The  writers  on  modern  inter- 
national law  seem  to  have  come  unanimously  to  the  conclusion 
that  a  direct  title  to  land  is  only  triable  within  the  local  juris- 
diction (1  Halleck,  p.  210 ;  Foote's  /nfemotumat  Law,  Srd  ed. 
pp.  184  and  219;  Dicey's  Ctrnfiict  of  Laws,  pp.  214  and  618; 
Story's  Conflict  of  Laws,  sees.  651-656)l 

The  immense  inconvenience  which  would  result  from  trying  a 
question  as  to  the  validity  of  the  will  of  a  testator  domiciled  in 
foreign  territory  and  with  reference  to  prt^perty  there  situate  is 
apparent  Should  the  property  of  such  a  testator  be  claimed  by 
persons  domiciled  in  various  other  countries^  there  would  be  as 
many  courts  to  try  the  validity  of  the  will  as  there  were  claimants 
to  the  property,  and  unless,  therefore,  tiiere  is  decisive  authority  in 
Roman-Dutch  law  authorising  an  action  of  thia  nature,  it  would, 
I  think,  be  my  duty  to  follow  the  principles  of  intemati(Hial  law 
which  were  enunciated  in  the  Briiiah  SovUh  Africa  Co.  case. 

The  question  as  to  the  Roman  and  Roman-Dutch  law  on  this 
point  is  not  free  from  difficulty,  because  very  many  of  the 
authorities,  basing  their  views  upon  the  DigeH  (6,  I,  88)  and 
several  passages  in  the  Code  (3, 19),  lay  down  as  a  universal  rule 
that  a  real  action  can  not  only  be  brought  within  the  local  juris- 
diction^ but  always  as  well  in^e  jurisdiction  of  the  domicile  of 
the  defendant  (Story's  Conflict  of  Laws,  sees.  632-634;  Groen. 
ad  Cod.  3, 16;  3,  17;  3,  19;  Brunneman,  ad  Cod.  8,  19;  Ant 
Per8ziuB,3,  17;  3,  19;  Noodt,  ad  Dig.  6,  l,pp.  163  and  164; 
Yinnius,  ad  Inrtit.  4,  6, 10  and  11 ;  Huber,  iVti^ec^  pi  2,  p.  7^1, 
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bk.  6,  1,  Nos.  Sft-60X  Many  of  these  anihoriiieB  diacuss  the 
question  as  to  where  an  action  in  respect  of  an  inheritance  or 
legacy  should  be  brought,  and  three  jurisdictions  are  mentioned 
as  being  competent,  viz.,  where  the  defendant  heir  is  domiciled, 
or  where  the  deceased  was  domiciled,  or  where  the  property  is 
situated,  though  in  some  cases  the  domicile  of  the  heir  or  the  loca- 
lity  of  the  property  are  alone  mentioned  as  giving  jurisdiction. 

On  the  other  hand,  Yoet  (6,  1,  77)  and  Donellus  (bk.  17, 
cap.  17)  argue  very  convincingly  that  with  respect  to  real  actions 
directly  raising  the  title  to  property  locality  alone  gives  juris- 
diction. Huber,  as  well  as  some  of  the  other  authorities,  in 
discussing  this  question  lays  down  the  principle  with  reference 
to  real  actions  that  jurisdiction  should  not  be  exercised  unless 
effect  can  be  given  to  the  judgment ;  and  it  appears  to  me  that, 
having  regard  to  modem  conditions,  this  principle  is  decisive 
against  the  contention  that  the  court  of  the  defendant's  domicile 
should  have  jurisdiction  in  respect  of  property  situated  in  another 
country.  In  none  of  the  cases  can  I  see  that  it  has  ever  been 
contemplated  that  the  questions  of  succession  should  be  tried  not 
in  the  domicile  of  the  heirs  testamentary  or  the  heirs  ab  intestate 
or  of  the  deceased,  and  not  in  the  country  where  the  property  is 
situated,  but  in  the  place  .where  the  defendant  may  happen  to  be 
domiciled,  though  he  may  have  no  direct  connection  with  the 
question  at  issue. 

I  have  therefore  come  to  the  conclusion  that  upon  the  prin- 
ciples of  modem  international  law,  confirmed  by  the  authority 
of  Voet  and  upon  the  principles  embodied  in  the  authorities  with 
reference  to  the  trial  of  questions  of  succession,  this  Court  has 
not  jurisdiction  to  try  the  present  case.  It  is  therefore  unneces- 
sary for  me  to  express  any  opinion  with  reference  to  the  second 
and  third  exceptions,  though  I  may  say  it  would  seem  impossible 
to  have  properly  decided  the  matter,  even  if  the  Court  had  juris- 
diction, without  joining  the  testamentary  heirs,  whose  title  is  the 
real  object  of  attack. 

The  first  exception  will  therefore  be  upheld,  and  the  action 
dismissed  with  costs. 

Plaintiffs'  Attorney:  W.  H.  Dickinaon;  Defendants'  Attor- 
ney: 22.  W.ffeatie. 
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OHLSSON'S  CAPE  BREWERIES,  LTD., 
V.  COSSEY, 

1905.    January  24,  February  2.    Mason,  J. 

Contract, — Agreement  to  purchase  only  from  certain  pereongj  and  not  to 
sublet  or  aeeign  unless  subject  to  certain  conditions, — Spec\fle  per- 
formance,— Interdict, 

By  an  agreement  between  the  applicant  company  and  the  respondent  it 
was  inter  alia  provided  that  the  respondent^  who  was  the  lesate  of 
certain  premises  licensed  for  the  sale  of  liquor,  should  purchase  his 
liquor  from  the  applicant  only,  and  that  he  should  not  sublet  the 
premises  or  assign  the  lease  without  binding  the  sub-leaaee  or 
assignee  to  the  same  conditions  as  were  imposed  upon  him.  Held^ 
that  the  respondent  could  be  interdicted  from  acting  contrary  to 
the  said  provisions. 

This  wafi  the  return  day  of  a  rule  nisi  operating  as  aii  interim 
interdict,  and  calling  upon  the  respondent  to  show  cause  why  he 
should  not  be  interdicted  from  assigning  or  subletting  to  one 
Kelly,  or  any  other  person  or  persons,  the  rights  and  interests  of 
the  respondent  in  and  to  and  under  the  leases  and  licenses  of 
certain  premises  known  as  the  "  Witwatersrand  Bar,"  save  and 
except  upon  the  express  condition  and  agreement  that  the  said 
Kelly  or  other  assignee  or  sub-lessee  of  the  said  leases  and 
licenses  shall  be  bound  and  obliged  to  conform  to  and  cany  out 
the  conditions  and  terms  of  certain  notarial  agreement  dated  the 
29th  August,  1904,  pending  an  action  to  be  instituted  by  appli- 
cant against  the  respondent  for  a  declaration  of  rights,  for  specific 
performance  and  for  damages  in  connection  with  the  aforesaid 
notarial  agreement. 

The  facts  appear  from  the  judgment. 

C,  F.  Stallard  moved  for  confirmation. 

J,  de  Villiera,  for  the  respondent,  opposed  on  the  ground  that 
an  agreement  of  the  nature  could  not  be  specifically  enforced,  and 
that  the  only  remedy  of  applicant  lay  in  bringing  an  action  for 
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damagea  The  sale  to  Kelly  had,  moreover,  already  been  com- 
pleted; see  Coronation  Syndicate^  Ltd.,  v.  LUienfeld  and  The 
New  Fartuna  Co.,  Ltd.  ([1903]  TB.  489V 

Stailard,  in  reply,  referred  to  Fry,  Specific  Performance 
4th  ed.  sees.  53,  151,  163,  852,  1151,  and  the  authorities  there 
cited. 

Cur.  adv.  vult 

Poetea  (February  2)  :— 

Mason,  J.:  On  the  12th  April,  1904,  respondent  signed  a 
document  by  which  he  bound  himself  for  valuable  consideration 
during  his  lease  of  the  "  Witwatersrand  Bar "  or  any  extension 
or  modification  thereof  or  for  such  time  as  he  should  hold  any 
liquor  license  in  respect  of  those  premises  to  always  purchase  all 
his  liquors  from  the  applicant  company,  not  to  keep  in  stock  any 
others,  to  impose  the  same  conditions  on  any  pub-tenant  or 
assignee  under  the  lease,  and  under  no  circumstances  to  remove 
the  liquor  license  to  any  other  premises  or  into  the  name  of  any 
other  person  without  the  sanction  of  the  Breweries. 

On  the  24th  June,  1904,  C!ossey  granted  the  manager  of  the 
Breweries  in  the  Transvaal  ior  the  time  being  an  irrevocable  power 
in  rem  8uam  to  deal  generally  with  the  respondent's  liquor 
license,  and  to  apply  for  any  renewal  in  his  name,  for  transfer  to 
any  other  premises  and  for  any  new  license.  The  parties  came 
to  a  new  agreement  on  the  29th  August,  1904,  under  which  the 
previous  arrangements  were  superseded.  The  new  agreement 
embodies  in  substance  the  conditions  which  I  have  mentioned 
above,  and  also  contained  an  engagement  by  Cossey  to  cede  to  the 
company  as  security  for  his  fulfilment  of  the  conditions  of  the 
agreement  the  existing  lease  which  he  held,  together  with  a 
further  extension  which  he  had  secured  and  all  the  contracts  or 
arrangemente  in  connection  with  the  lease  and  the  extension.  He 
also  bound  himself  to  cede  as  security  in  the  same  manner  all  his 
right  in  every  liquor  license  granted  or  to  be  granted  to  him  in 
respect  of  the  premises  leased,  or  any  renewals  of  the  licenses, 
and  undertook  to  keep  the  licenses  on  a  proper  footing,  to  obtain 
any  renewals  and  to  apply  for  any  additional  licenses  as  the  com- 
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pany  might  direet  On  its  part  the  company  agreed  to  expend 
a  sum  not  exceeding  £500  for  the  purpose  of  extending  the 
"  Witwatersrand  Bar/'  upon  which  Coesey  was  to  pay  a  rental  of 
10  per  cent  to  the  company.  This  agreement  was  executed 
before  a  notary,  but  the  dates  of  the  agreement  extending  the 
lease  were  left  blank  awaiting  the  delivery  of  the  documents  by 
Cossey. 

On  the  6th  September  the  company's  attorneys  requested 
Cossey  by  letter  to  forward  the  documents  connected  with  the 
lease  and  the  liquor  licenses  in  connection  with  the  bar,  as  it 
was  necessary  that  they  should  be  ceded  to  the  Breweries  in 
terms  of  the  agreement.  On  the  8th  September  the  company 
wrote  to  Cossey  stating  that  the  lowest  tender  for  alterations 
and  improvements  to  the  property  amounted  to  £950,  which 
was  £450  in  excess  of  the  amount  that  they  were  prepared  to 
expend,  but  the  architect  informed  them  that  Cossey  was  pre- 
pared to  stand  the  extra  cost,  and  that  they  would  therefore  be 
glad  to  learn  whether  he  was  prepared  to  do  so ;  but,  if  not, 
the  company  would  have  to  issue  instructions  for  the  building  to 
be  reduced  in  size. 

On  the  12th  September  Cossey  replied  in  letters  to  the  com- 
pany and  their  attorneys  that  he  could  not  possibly  wait  any 
longer  for  the  building  to  be  put  up,  and  therefore  wished  to 
withdraw  from  binding  his  trade  to  them  and  would  build  his 
requirements  himself,  and  that  therefore  the  documents  requested 
would  not  be  required.  The  company  declined  to  accept  this 
cancellation  of  their  agreement,  and  sent  their  architect  out  to 
take  the  respondent's  instructions.  He  declined  to  give  any, 
and  the  company  gave  him  notice  in  October  that  they  would 
have  to  take  steps  to  enforce  the  agreement  According  to  the 
statement  in  the  petition,  which  is  not  denied,  Cossey  has  pur- 
chased liquor  contrary  to  the  terms  of  the  agreement  The 
petition  also  states  that  the  company  had  been  informed  that 
Cossey  had  either  sold  or  sublet  his  rights  to  the  lease  and 
license  to  one  Kelly,  without  complying  with  the  term  of  the 
agreement,  which  required  him  to  bind  the  assignee  to  the  same 
conditions  as  were  imposed  upon  him. 

In  bis  affidavit  in  reply  the  respondent  states  that  the  com- 
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pany  were  well  aware  that  he  urgently  required  additional 
buildings,  that  they  neglected  to  spend  the  sum  of  £500  thereon 
within  a  reasonfkble  period,  and  that  thereupon  he  repudiated  the 
agreement  and  was  obliged  to  effect  the  necessary  improvements 
at  his  own  cost  Upon  this  point  I  have  come  to  the  conclusion 
that  the  documents  show  that  Cossey  repudiated  the  agreement 
not  because  of  any  delay,  but  because  he  wished  to  get  out  of  this 
contract.  The  correspondence  to  my  mind  shows  clearly  that  the 
company  was  ready  -and  endeavoured  to  fulfil  its  obligations  to 
expend  the  £500  within  what  was  a  reasonable  time  so  far  as 
can  be  judged  from  the  correspondence.  The  respondent  also 
states  that  he  has  sold  his  lease  and  all  rights  in  connection  with 
the  bar  to  one  Kelly,  the  sale  being  completed  on  or  about  the 
12th  December,  1904;  that  Kelly  has  been  placed  in  possession 
of  the  premises;  but  that  the  lease  has  not  yet  been  ceded  to 
him,  though  he  has  obtained  the  landlord's  consent  to  the 
cession. 

A  rule  nisi  was  issued  upon  the  petition  on  the  10th  Jimuary 
calling  on  Cossey  to  show  cause  why  he  should  not  be  interdicted 
from  assigning  or  subletting  to  Kelly  or  any  other  person  his 
rights  under  the  leases  and  licenses  of  the  premises  in  question, 
save  and  except  upon  the  express  condition  that  Kelly  or  any 
other  assignee  should  be  bound  by  the  conditions  of  the  agree- 
ment of  the  29th  August,  1904.  This  rule  was  served  upon 
Kelly  amongst  other  persons,  and  he  has  made  no  appearance  in 
the  application.  It  was  argued  against  the  confirmation  of  the 
rule  that  the  obligations  imposed  upon  Cossey  by  the  agreement 
of  the  29th  August  could  not  be  specifically  enforced  by  the 
Court  on  account  of  their  nature,  the  applicant's  only  remedy 
being  an  action  for  damages,  and  that  the  application  must  also 
fail  because  a  sale  to  Kelly  had  been  completed 

Cossey's  main  obligations  under  the  agreement  were  twofold: 
(1)  To  purchase  all  the  liquor,  &c.,  which  might  be  used  or 
required  by  him  in  connection  with  the  bar  from  the  company 
so  long  as  he  remained  occupant  of  these  premises ;  and  (2)  not 
to  sublet  the  bar  or  any  part  of  it  except  upon  the  express 
condition  that  any  sub-tenant  or  person  acquiring  same  or  any 
interest  therein  should  be  subject  to  the  terms  and  conditions  of 
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the  agreement  in  the  same  way  as  Coasey.  As  a  subaidiary 
obligation  Cossey  bound  himself,  to  cede  as  seciuity  for  the 
agreement  the  lease  and  the  extension  and  his  liquor  licenaea 
There  was  also  a  covenant  by  Cossey  to  pay  10  per  cent,  on  the 
£500.  So  far  as  I  can  judge  there  is  nothing  in  the  main 
conditions  of  the  agreement  which  the  Court  could  not  specifi- 
cally enforce.  The  first  undertaking  is  practically  a  negative 
covenant  not  to  buy  anywhere  else  than  from  the  company,  and 
the  second  covenant  is  of  a  similar  nature.  Both  these,  it  appears 
to  me,  can  easily  be  enforced  by  interdict.  The  covenants  for 
the  cession  of  the  leases  and  licenses  are  of  the  same  nature  as 
obligittions  to  deliver  resulting  from  a  contract  of  sale,  which  the 
Court  frequently  enforces.  The  general  principles  with  reference 
to  specific  performance  laid  down  by  van  Leeuwen  (2  R.D.L. 
Eotz^,  pp.  27, 118,  141  and  notes),  that  there  can  be  no  with- 
drawal from  a  completed  contract,  but  that  the  plaintiff  has  the 
right  to  compel  performance  without  claiming  damages  if  the 
performance  consists  ih  something  which  it  was  in  the  power 
of  the  defendant  to  perform,  have  been  adopted  in  this  colony 
much  more  closely  than  in  the  Cape.  Thx>mpson  v.  PvUinger 
([1894]  1  Off.  Rep.  398);  Cohen  v.  Shires  and  Others  (Eotz^, 
1881-84,  p.  41),  and  the  cases  given  as  those  in  which  the  Court 
would  probably  order  specific  performance  in  the  appeal  of  the 
Coronaiion  Syndicate,  Ltd.,v.  Lilienfdd  ([1903]  T.S.  489)  seem 
to  me  to  cover  very  much  wider  ground  than  is  necessary  to  sup- 
port the  plaintiff^s  claim  in  the  action  now  before  the  Court 

In  England,  where  the  courts  are  still  more  chary  of  ordering 
specific  performance,  express  negative  covenants,  such  as  not  to 
build  on  certain  property,  or  not  to  sing  except  at  a  certain 
theatre,  have  been  enforced  by  injunction  even  in  cases  where 
they  were  fortified  by  a  penalty  (Fry,  Specific  Performance,  4th 
ed  sees.  53,  151,  163,  852  and  1151).  Agreements  by  which  a 
man  has  bound  himself  not  to  engage  in  some  particular  business 
for  some  definite  period  have  been  decided  to  be  a  proper  foun- 
dation for  specific  performance  {Nordenfelt  v.  Maxim  Norde7hfeU, 
&c,  [1894]  AC.  535 ;  Robinson  &  Co.  v.  Heuer,  [1898]  2  Ch.  451 ; 
DonnM  v.  Bennett,  22  Ch.  835 ;  Orimstan  y.  Ctmninghajn^ 
[1894]  1  Q.B.  125).    In  one  ease  the  National  Telephone  Co.  was 
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interdicted  from  removing  wires,  &c.,  which  would  render  it  im- 
possible for  them  to  supply  telephonic  communication  in  accord- 
ance with  their  agreement,  even  though  the  court  would  not 
enforce  the  supply  itself.  I  have  therefore  come  to  the  con- 
clusion that  there  is  no  reason  from  the  nature  of  the  case  why 
the  interdict  applied  for  in  tliis  case  to  enforce  not  the  whole 
agreement,  but  a  negative  portion  of  it  only,  should  not  be 
enforceable  by  the  Court 

It  remains,  therefore,  to  consider  whether  such  a  sale  to  Kelly 
has  been  proved  as  to  render  any  such  interdict  ineffective, 
because  if  everything  included  in  the  agreement  has  been  bond 
fide  purchased  by  and  transferred  to  Kelly,  the  application  must 
faiL  It  must  be  noted  that  Kelly  does  not  appear  himself  in 
support  of  his  purchase,  and  that  no  documents  of  the  alleged 
contract  of  sale  are  produced.  It  is  admitted  that  the  lease  has 
not  yet  been  ceded  to  Kelly,  and  though  nothing  has  been  said 
about  the  license  by  the  respondent,  I  think  I  am  bound  to 
assume  that  no  transfer  of  that  has  been  made.  Apparently, 
therefore,  Kelly  has  nothing  but  an  agreement  that  the  lease 
will  be  ceded  to  him,  and  there  is  the  consent  of  the  landloi^l  to 
such  cession.  On  the  other  hand,  the  applicant  company  had  a 
prior  written  document  by  which  there  was  an  agreement  also  to. 
cede  them  the  lease  and  the  licenses.  I  do  not  know  that  it  is 
necessary  for  me  to  decide  what  formalities  are  required  for  the 
cession  of  a  leas^  for  less  than  ten  years,  but  there  is  considerable 
authority  for  holding  that  even  though  the  cession  may  perhaps 
be  verbal,  where  the  lease  is  represented  by  a  document  the  de- 
livery of  the  document  is  required;  see  van  der  Haven  v.  Cutting 
([1903]  T.S.  299);  Green  v.  Orijffitlis  (4  S.C.  346);  Jacohson's 
Trustees  v.  Sta^uiard  Bank  (16  S.C.  201) ;  Market  v.  Hdm  (2 
S.C.  67) ;  Laing  v.  Zastr<m*8  Executors  (1  Menz.  229).  If  de- 
livery of  the  documents  is  required  the  evidence  on  record  is 
that  Kelly  has  not  received  delivery ;  if  the  agreement  is  enough 
the  applicant  has  the  prior  agreement.  The  additional  term 
of  the  lease  is  not  stated  on  the  records.  If  it  amounts  to  a 
period  of  not  less  than  ten  years  then  the  provisions  of  sec.  29  of 
the  Transfer  Duty  Proclamation  would  apply  to  it. 

I  have  therefore  come  to  the  conclusion  that  the  rule  nisi 
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should  be  confinned,  bat  I  do  not  of  course  decide  whether  or 
not  Cossey  may  not  be  able  ultimately  to  prove  that  the  delay 
of  the  company  in  erecting  the  buildings  was  unreasonable  and 
entitled  him  to  repudiate,  and  the  costs  of  the  application  must 
therefore  be  costs  in  the  cause. 

Applicant's  Attorneys :  van  HuUteyn,  Fdtfiam  cfc  Fry ;  Re- 
spondent a  Attorneys :  Baumann  cfc  Ghilfillan. 


KALK  BAY  FISHERIES,  LTD.,  v.  UNITED 
RESTAURA>fTS,  LTD. 

1905.    Febnuiry  7.    Wessels,  J. 

Company, — Liquidation, — Inabiliiy  to  pay  debts. 

Where  a  company  had  admitted  that  it  was  unable  to  pay  its  debts, 
and  had  failed  to  fulfil  an  agreement  then  arrived  at  to  jpay  off  its 
liabilities  in  monthly  instalments,  and  had  furthermore  failed  to 
pay  the  interest  due  on  its  debenture  stock,  Hddj  that  in  tihe 
absence  of  any  explanation  on  the  part  of  the  company  the  Court 
was  justified  in  regaining  the  company  as  unable  to  pay  its  debts 
and  in  placing  the  same  in  liquidation. 

This  was  an  application,  on  notice,  for  an  order  placing  in 
liquidation  the  respondent  company. 

From  the  petition  and  annexures  it  appeared  that  in  Febru- 
ary, 1904,  the  respondent  company  called  a  meeting  of  its  credi- 
tors, and  at  the  said  meeting  admitted  that  it  was  unable  to  pay 
its  liabilities,  which,  exclusive  of  the  debentures,  then  exceeded 
the  sum  of  £5000.  As  a  result  of  the  negotiations  which  then 
ensued  between  the  respondent  company  and  its  creditors,  of 
whom  applicant  company  was  one  to  an  extent  of  £154,  4s.  lOd., 
an  agreement  was  arrived  at  about  March,  1904,  whereby  the 
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said  creditors  agreed  not  to  take  action  against  the  respondent 
company  for  one  year,  subject  to  the  condition  inter  alia  that 
the  respondent  company  should  distribute  at  least  £100  a  month 
among  its  creditors  in  reduction  of  its  debts.     This  condition 
was,  however,  not  fulfilled  by  the  respondent  company,  inasmuch 
as  up  to  July,  1904,  it  had  only  distributed  £400  among  its 
creditors,  of  which  amount  the  applicant  company  had  received 
£12,  28.  as  its  pro  raid  share.     Since  July  nothing  had  been 
paid.    The  respondent  company  had,  moreover,  incurred  a  further 
liability  of  £19,  11a  2d.  to  the  applicant  company,  which,  not- 
withstanding due  demand,  it  had  neglected  to  pay.     Applicant 
company  was,  moreover,  the  registered  holder  of  50  debentures 
of  £10  each,  which  debentures  were  portion  of  a  series  of  600 
debentures  of  £10  each,  440  of  which  had  been  issued  to  various 
persona    The  debentures  were  payable  on  the  1st  January,  1908, 
and  the  respondent  company  was  to  pay  interest  on  the  amount 
secured  at  the  rate  of  10  per  cent  per  annum,  by  paymento 
falling  due  on  the  1st  day  of  January  and  the  1st  day  of  July  of 
each  year.    The  first  of  such  ^ymente  was  to  have  been  made 
on  the  1st  July,  1904.     By  clause  11  of  the  conditions,  subject  to 
which  the  debentures  were  issued,  it  was  inter  alia  provided 
that  the  sum  owing  thereunder,  including  principal  and  interest, 
should  immediately  become  payable  at  the  option  of  the  regis- 
tered holder  thereof  if  the  company  make  default  for  a  period 
of  six  months  in  the  payment  of  any  interest  thereby  secured, 
and  if  the  registered  holder,  before  such  interest  is  paid,  by  notice 
in  writing  to  the  company  shall  have  called  in  such  sum.     No 
interest  had  been  paid  by  the  respondent  company  in  respect  of 
the  said  50  debentures  or  in  respect  of  any  of  the  other  deben- 
tures issued  by  it    Applicant  company  did  in  terms  of  the  afore- 
said condition  (No.  11)  of  the  debentures  on  the  21st  January, 
1905,  duly  call  up  the  said  50  debentures  and  demanded  payment 
of  the  same  and  of  the  interest  thereon,  but  the  respondent  com- 
pany had  failed  and  neglected  to  comply  with  such  call    The 
Federal  Supply  and  Cold  Storage  Company  of  South  Africa. 
Ltd.,  was  the  registered  holder  of  50  of  the  said  440  debentures, 
and  in  terms  of  the  aforesaid  condition  had  called  upon  the 
respondeat  company  to  pay  the  amount  of  the  same,  £500, 
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together  with  interest,  but  the  respondent  company  had  failed 
to  do  so.  It  was  a  condition  of  the  said  agreement  of  March, 
1904,  that  nothing  therein  contained  should  prejudice  the  right 
of  any  of  its  creditors,  who  might  hold  one  or  more  of  tl^  said 
debentures,  to  exercise  against  the  respondent  company  any  one 
or  other  of  the  rights  conferred  upon  such  creditor  by  such 
debenture  either  by  way  of  action  or  by  way  of  application  for 
the  liquidation  of  the  company  or  otherwise.  Finally,  it  was 
alleged  that  the  respondent  company  could  not  pay  its  debts  nor 
even  the  overdue  interest  on  the  said  debentures,  that  according 
to  the  belief  of  applicant  company  75  per  cent,  of  the  actual 
paid-up  capital  of  ih'e  respondent  company  had  been  lost  or  had 
become  useless  for  the  business  of  the  company,  and  that  appli- 
cant truly  believed  that  it  would  be  in  the  interests  of  the 
creditors  of  the  respondent  company  if  it  were  placed  in 
liquidation. 

In  an  answering  affidavit  the  chairman  and  one  of  the 
directors  of  the  respondent  company  denied  that  the  company 
was  unable  to  pay  its  debts,  that  75  per  cent  of  the  paid-up 
capital  had  been  lost,  and  that  it  would  be  in  the  interests 
of  the  creditors  if  the  company  were  placed  under  liquidation. 
They  stated  that  the  assets  of  the  company  exceeded  its  liabili- 
ties by  about  £7000.  The  value  of  the  company's  assets  was 
approximately  £20,000,  upon  an  issued  capital  of  £30,000.  It 
was  making  a  profit  of  close  upon  £100  per  month,  and  was 
regularly  reducing  its  liabilities,  some  of  which  had  been  caused 
b]^  the  defalcations  of  an  absconding  secretary.  It  was  further 
stated  that  it  would  most  seriously  damage  the  interests  of 
the  creditors  and  shareholders  of  the  company  if  it  were  forced 
into  liquidation.  Beyond  this  there  was  no  explanation  why  the 
agreement  of  March,  1904,  had  not  been  fulfilled  and  why  the 
conditions  of  the  debentures  had  not  been  complied  with. 

J.  de  ViUiirs,  for  the  applicant,  moved  in  terms  of  the 
petition. 

"fjan  Heerden,  for  the  respondent:  The  application  for  the 
liquidation  of  the  respondent  company  is  based  on  the  ^^und 
that  it  is  unable  to  pay  its  debts  and  that  75  per  cent  of  its 
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capiUtl  has  been  lost  There  is  pothing  in  the  petition  to  support 
these  grounds.  The  mere  facts  that  the  respondent  company  has 
not  fulfilled  the  agreement  of  March,  1904,  that  it  owes  money, 
and  that  it  has  failed  to  comply  with  the  conditions  of  the 
debentures  do  not  amount  to  proof  that  it  cannot  pay  its  debta 
The  company  may  have  defences  to  all  these  allegations,  but  this 
is  not  the  time  to  raise  such  defences.  The  mere  belief  that 
a  large  proportion  of  the  capital  has  been  lost  does  not  prove 
anything. 

de  ViUiera,  in  reply :  Under  the  circumstances  the  presump- 
tion is  that  the  respondent  company  cannot  pay  its  debts..  The. 
onus  of  shifting  this  presumption  lies  on  the  respondent  company, 
and  it  has  failed  to  do  so. 

Wessels,  J. :  It  is  not  denied  that  in  February,  1904,  the 
respondent  company  admitted  that  it  was  unable  to  pay  its  debts, 
and  it  is  not  denied  that  the  agreement  to  pay  a  certain  propor- 
tion of  its  liabilities  monthly,  then  arrived  at,  has  not  been 
fulfilled.  Nor  is  it  deniidd  that  the  respondent  company  has 
failed  to  pay  the  interest  on  its  debentures.  No  explanation  is 
offered  for  all  these  failures  on  the  part  of  the  respondent  com- 
pany to  fulfil  its  obligations.  Under  these  circumstances  I  am  of 
opinion  that  the  Court  will  be  justified  in  regarding  the  respond- 
ent company  as  unable  to  pay  its  debts,  and  in  placing  it  under 
liquidation. 

Applicant's  Attorneys:  Frost,  MuUigan  Jk  Routledge;  Re- 
spondent's Attorneys :  Blore  &  Cliffe. 


26    FREEMAN  v.  STANDARD  BANK  OF  SOUTH  AFRICA. 


FREEMAN  v.  STANDARD  BANK  OF  SOUTH 
AFRICA,  LTD. 

1904,  November  21 ;  1906,  February  21.    Bbiotowe,  J. 

Banking.'^C^eque  paid  into  cwsiomer'if  accounL — Credit  given  to  om- 
iemer  b^/bre  cheque  oleered. 

The  defendant  bank  was  in  the  habit  of  crediting  a  customer  with  the 
amount  of  cheqaes  as  soon  as  tiiey  were  paid  in,  and  of  treating 
tiie  cheques  as  cash  by  allowing  tii»  customer  to  draw  against  the 
amount  so  credited  before  the  cheques  were  cleared.  EeU^  that 
when  once  the  amount  of  a  cheque  had  been  placed  to  the  credit 
of  the  customer  ttie  bank  was  not  entitled  to  dishonour  a  cheque 
drawn  by  the  customer  against  such  amount^  and  to  set  up  as 
against  the  customer  a  usage  entitling  it  to  exercise  a  discretion 
as  to  whether  each  particular  cheque  so  credited  should  be  treated 
as  cash  or  not. 

The  plaintiff  claimed  from  the  defendants  the  sum  of  £2000 
as  and  for  damages  alleged  to  have  been  sustained  by  reason  of 
the  def endantu  refusing  to  honour  certain  cheques  drawn  by  him. 
He  alleged  that  he  had  opened  a  banking  account  with  a  branch 
of  defendants'  bank  in  Johannesburg,  and  that  on  the  24th  day  of 
November,  1908,  he  had  funds  to  the  amount  of  £4&7,  15&  lid 
to  his  credit  at  the  said  branch.  On  the  said  24th  November, 
1903,  he  drew  crossed  cheques  against  the  said  amount  for  the 
sum  of  £486,  2s.  3d.  The  said  cheques  were  duly  presented  for 
payment,  but  the  defendants  wrongfully  refused  to  honour  the 
same. 

The  defendants  pleaded  that  on  the  24th  November,  1903, 
there  was  standing  to  the  credit  of  the  plaintiff  the  sum  of 
£5, 19s.  6d.  and  no  more.  On  the  said  day  the  plaintiff  deposited 
three  cheques  for  sums  amounting  in  all  to  £481, 16s.  5d.  The 
defendants  did  not  and  could  not  reasonably  have  cleared  the 
said  cheques  before  5  o'clock  oa  the  said  24th  November.  Ac 
or  before  3'30  p.m.  on  the  said  24th  November  the  cheques 
referred  to  in  plaintiffs  declaration  were  presented  for  payment 
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The  defendants,  as  they  were  entitled  to  tLo,  retomed  the  said 
cheques  marked,  "  Effects  not  cleared."  The  said  cheques  were 
thereupon  in  the  ordinary  way  presented  again  the  next  day, 
and  were  then  paid  by  the  defendants.  The  course  adopted  by 
the  defendants  was  according  to  the  general  custom  well  known 
to  the  plaintiff,  and  was  followed  by  all  bankers  in  Johannesburg 
and  elsewhere. 

In  his  replication  the  plaintiff  allied  that  the  defendants 
treated  Uie  cheques  deposited  by  him  as  cash,  and  placed  them 
to  his  credit  at  once  on  receipt  of  the  same,  and  thereupon 
became  holders  for  value,  liable  to  pay  the  amount  on  proper 
demand  by  the  plaintiff.  In  the  alternative  the  plaintiff  alleged 
that,  if  the  Court  should  find  that  the  said  cheques  were  not 
credited  to  him  by  the  defendants  immediately  upon  receipt  of 
the  same,  the  defendants  were  negligent  in  not  clearing  the  said 
cheques  before  5  o'clock  on  the  said  24th  November.  The  plain- 
tiff further  denied  the  custom  alleged  by  the  defendants,  and 
alleged  that  the  custom  and  whole  course  of  dealing  followed 
between  him  and  the  defendants  was  for  the  defendants  to  at 
once  credit  him  with  the  amounts  of  cheques  paid  in  by  him. 
This  entitled  the.  plaintiff  to  draw  against  the  said  cheques  at 
once  without  waiting  for  the  said  cheques  to  be  cleared,  and  this 
the  plaintiff  continually  did  with  the  knowledge  and  consent  of 
the  defendants. 

On  this  issue  was  joined. 

The  facts  appear  from  the  judgment  delivered. 

6.  P.  Stevens,  for  the  plaintiff,  as  a  matter  of  pure  law,  con- 
tended that  the  moment  the  defendants  placed  the  amount  of 
the  cheques  which  the  plaintiff  paid  into  his  account  on  the  24th 
November,  1903,  to  the  credit  of  the  plaintiff,  he  was  entitled  to 
draw  against  the  amount  so  placed  to  his  credit  without  waiting 
for  the  cheques  to  be  cleared ;  see  Gwdon's  case  ([1903]  AC.  240). 
The  bank,  moreover,  in  fact  always  treated  plaintiff's  cheques  as 
cash  before  clearance,  and  it  cannot  as  against  the  plaintiff  now 
set  up  a  usage  entitling  it  to  exercise  a  discretion  as  to  whether 
each  particular  cheque  should  be  so  treated.  See  Armfidd  v. 
London  and  Wedminstm:  Bank  (1  Digest  of  English  Case  Law, 

T.P.    05—29 


28     FREEMAN  v.  STANDARD  BANK  OF  SOUTH  AFRICA 

1010).     See  also  for  the  law  generally,  Grants'  Law  of  Bavkivg, 
5th  ed.  at  pp.  12,  68,  204,  205,  210  and  215. 

A.  E,  BalfouVy  for  the  defendants,  contrci :  The  whole  question 
in  this  case  is  what  was  the  effect  of  defendants'  crediting  the 
plaintiff  with  the  amount  of  the  cheques  paid  in  by  him.  This 
is  a  question  of  fact  to  be  decided  entirely  from  all  the  circum- 
stances of  the  case.  Now  the  obligationstjf  a  banker,  who  opena 
an  account  for  any  customer,  are  only  the  obligations  of  an  agent 
and  no  more.  Where  the  customer  deposits  money  it  is  the  duty 
of  the  banker  to  receive  such  money  and  to  deal  with  it  as  the 
customer  may  direct.  Where  a  cheque  is  deposited,  it  is  the 
duty  of  the  banker  to  collect  the  amount  of  that  cheque  from 
whomever  it  may  be  due  and  deal  with  the  amount  so  collected 
as  the  customer  may  direct.  That  being  the  contractual  relation- 
ship between  banker  and  customer,  it  is  clear  that  the  mere 
method  of  dealing  with  a  cheque  by  the  banker  when  deposited 
cannot  alter  that  relationship.  The  mere  act  of  the  defendants 
in  crediting  the  plaintiff  with  the  amount  of  the  cheques  before 
they  were  cleared  is  due  to  the  system  of  bookkeeping  adopted 
by  them  of  which  plaintiff  knew  nothing.  They  cannot  by  thd 
mere  act  of  crediting  be  held  to  have  given  plaintiff  credit  for  so 
much  cash,  and  to  have  taken  the  risk  of  recovering  the  amount 
elsewhere  without  any  security  or  consideration.  The  fact  that 
they  credited  the  plaintiff  with  the  amount  may  of  course  be 
some  evidence  of  a  contract  to  treat  the  particular  cheque  as  ciish, 
but  in  face  of  the  fact  that  it  is  the  custom  throughout  South 
Africa  to  treat  all  cheques  in  a  similar  way,  the  Court  will 
require  v^ry  strong  corroborative  evidence  of  such  a  contract;  see 
Bavins,  jun.,  &  Sims  v.  London  and  South  Wesiem  Bank,  Ltd, 
([1900]  1  Q.B.D.  270).  From  the  report  of  Gordon's  case  in  the 
court  of  first  instance  ([19102]  1  K.B.D.  246)  it  appears  that  the 
customer  was  credited  with  the  amount  of  the  cheques  as  soon 
as  they  were  paid  in,  and  that  he  was  allowed  at  the  discretion 
of  the  bank  i^o  draw  against  the  amounts  so  credited  before  the 
cheques  were  cleared ;  see  at  p.  246.  See  also  the  judgment  of 
Stirling,  L.J.,  at  p.  279,  and  the  judgment  of  Matthew,  LJ.* 
at  pp.  283  and  284.    See,  further,  Clarke  v.  Londo^i  and^CourUy 
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Banking  Co.  ([1897]  1  Q.B.D.  552);  Oaden  v.  Tlie  Newfotindland 
Savings  Bank  ([1899]  A.a  281). 

Stevens,  in  reply,  referred  to  the  case  of  Wigglestuorth  v. 
Dalison  (1  Smith's  Leading  Cases,  at  p.  564). 

Cv/r.  adv^  vult, 

Poslea  (February  21)  :— 

BRiSTOWE,  J. :  In  this  action  the  plaintiff  claims  damages 
against  the  defendants,  the  Standard  Bank,  for  the  dishonour  of 
three  cheqnes  drawn  by  him  on  the  24th  November,  1903.  The 
cheques  in  question  are :  (1)  A  cheque  in  favour  of  one  lissack 
for  £139,  6a;  (2)  a  cheque  in  favour  of  one  Stretton  for 
£298,  10b.  ;  (3)  a  cheque  in  favour  of  one  Aaronson  for  £48, 6s.  3d. 

The  plaintiff  opened  an  account  with  the  Standard  Bank  in 
1893,  and  they  acted  as  his  bankers  from  that  time  until  April, 
1904.  .  In  1897  he  commenced  business  as  a  stockbroker,  and  he 
was  carrying  on  that  business  on  the  24th  November,  1903,  and 
is  still  carrying  it  on. 

On  the  morning  of  the  24th  November,  1903,  there  was  stand- 
ing to  the  credit  of  his  account  with  the  bank  the  sum  of 
£5, 198.  6d.  About  noon  on  that  day  he  paid  in  three  cheques, 
amounting  together  to  £481,  16s.  5d.  The  counterfoil  of  the 
paying-in  slip,  stamped  bythe  bank,  states  that  the  cheques  are 
paid  in  to  the  plaintiff's  credit,  and  contains  no  indication  of 
whetiier  they  were  accepted  by  the  bank  as  cash  or  for  coUection. 
The  ledger  contains  an  entry,  made  before  the  cheques  were 
cleared,  "  November  24th :  By  cash  .  .  .  £481, 16&  5d."  and  a 
similar  statement  is  found  in  the  plaintiff's  pass-book.  The 
cheques  were  cleared  in  the  ordinary  course,  and  came  back 
honoured  or  marked  for  payment  about  5  o'clock  the  same 
afternoon. 

In  the  meantime  the  cheques  drawn  by  the  plaintiff  in  favour 
of  Lissack,  Stretton  and  Aaronson  had  been  paid  into  their  respec- 
tive banks,  and  had  been  cleared  and  presented  to  the  Standard 
Bank.  Each  of  those  cheques  was  on  presentation  returned 
marked,  "  Efects  not  cleared." 

Lissack,  Stretton  and  Aaronson  were  all  brokers  on  the  Stock 
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Exchange,  and  the  cheques  were  given  to  them  by  the  phuntiff 
in  payment  for  scrip  purchased  in  the  ordinary  course  of  business. 
All  the  cheques  were  honoured  on  the  following  day. 

The  expressions  of  opinion  by  several  of  the  judges  in  the  case 
of  Bank  of  EnglaTid  v.  VagliaTM  Brothers  ([1891]  A.C.  107)  make 
it  quite  clear  that  a  banker  when  a  cheque  is  presented  to  him 
must  pay  or  refuse  to  pay  it  off-'hand»  and  that  he  is  not  entitled 
to  defer  payment  for  the  purpose  of  making  inquiries.  If  he  has 
assets  available  for  its  payment  he  is  bound  to  meet  it.  If  he  has 
not  those  assets  he  is  at  liberty  to  dishonour  it  But  a  refnaal 
to  pay  on  presentation  is  none  the  less  a  dishonour  because  it  is 
coupled  (as  seems  to  me  to  be  the  effect  of  indorsing  it  **,  Effects 
not  cleared  ")  with  an  intimation  that  it  may  be  paid  if  presented 
again.  It  may  well  be  that  to  indorse  a  cheque  *'  Effects  not 
cleared  "  is  less  damaging  to  a  customer's  oedit  than  simply  to 
refuse  to  pay  it  But  this  is  merely  a  question  of  the  meaeurs 
of  damages.  The  fact  remains  that  any  refusal  to  pay  on  pre- 
sentation, in  whatever  language  couched  and  with  whatever  in- 
timation as  to  what  may  be  the  state  of  the  account  at  a  f atore 
date,  is  a  dishonour.  It  seems  to  me,  therefore,  that  the  only 
question  I  have  to  consider  is  whether  when  the  bank  returned 
the  cheques  in  question  they  had  assets  standing  to  the  credit  of 
the  plaintiff's  account  out  of  which  they  ought  to  have  met 
them. 

Now  on  the  face  of  their  own  books  it  is  quite  dear  that  the 
bank  had  such  assets,  for  according  to  both  the  ledger  and  the 
pass-book  there  was  at  that  time  standing  to  the  plaintiff*s  credit 
a  sum  of  cash  amounting  to  £487, 15s.  lid.  It  was  contended  on 
behalf  of  the  bank  that  this  was  merely  a  bookkeeping  entry, 
meaning  nothing  more  than  that  sums  of  that  amount  or  cheques 
of  that  face  value  had  been  received.  But  this  is  not,  I  think, 
the  correct  view:  An  entry  of  this  kind  is  an  admission.  It  is 
true  that  it  is  not  conclusive,  for  it  is  open  to  the  bank  to  prove 
if  they  can  that  it  is  inaccurate  or  that  it  is  not  in  aoeordanoe 
with  the  contract  between  themselves  and  their  customer.  Bat 
it  is  nevertheless  an  admission  primd  facie  that  there  is  so  much 
cash  standing  to  the  credit  of  the  customer,  against  whidi  he  is 
entitled  to  draw.    In  support  of  this  view  I  need  only  refer  to 
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the  caaes  of  Oaden  v.  The  Newfoundland  Saving^  Bank  ([1899] 
A.C.  281)  and  Capital  and  Counties  Bank  v.  Gordaa  ([1903] 
A.C.  240).  Id  the  former  of  these  cases  Sir  Henrt  Stbono  in 
delivering  the  judgment  of  the  Privy  Council  said  (p.  286): 
^  Such  entries  {ije,  entries  in  the  bank  books)  are  not  conclusive ; 
they  are  admissions  only,  and,  as  in  the  case  of  receipts  for  the 
payment  of  money,  they  do  not  debar  the  party  sought  to  be 
bound  by  them  from  showing  the  real  nature  of  the  transactions 
they  are  intended  to  record."  And  in  the  latter  of  the  two  cases 
Lord  LiNDLEY  (whose  judgment  was  assented  to  by  the  other 
members  of  the  court)  said  (p.  249) :  "The  moment  a  bank  places 
money  to  its  customer's  credit  the  customer  is  entitled  to  draw 
upon  it  unless  something  occurs  to  deprive  him  of  that  right" 

In  the  present  case,  therefore,  I  must  take  it  that  there  is  an 
admission  against  the  bank  that  they  had  money  to  the  plaintiff's 
credit  out  of  which  the  cheques  in  question  could,  and  therefore 
should,  have  been  met,  and  the  onus  of  displacing  that  admission 
rests  upon  them.  It  is  not  sugg^ested  that  the  entry  was  inad- 
vertent On  the  contrary,  it  was  deliberate  and  intentional  and 
in  accordance,  as  I  shall  point  out,  with  the  practice  of  the 
defendant  bank.  Was  it  then  at  variance  with  their  contract 
with  the  plaintiff?  A  cheque  paid  into  a  bank  may  be  accepted 
in  two  waj^B — either  for  collection  or  as  cash.  If  it  is  taken  for 
collection  it  remains  the  property  of  the  customer,  and  the  bank 
in  obtaining  payment  of  it  act  merely  as  the  customer's  agents. 
If  it  is  taken  as  cash  the  bank  become  holders  of  it  for  value. 
They  place  the  amount  of  it  to  the  customer's  credit  as  cash,  and 
they  obtain  the  right  to  sue  the  drawer  in  their  own  name.  It 
is  the  practice  of  the  defendant  bank  and  (so  far  as  appears  from 
the  evidence)  of  all  the  leading  banks  in  Johannesburg;  to  enter 
in  their  books  ,all  sums  paid  in  by  a  customer,  whether  gold,  notes 
or  cheques  (and  in  the  case  of  cheques,  before  clearance),  to  the 
credit  of  the  customer  as  cash,  and  if  any  such  cheque  is  subse- 
quently dishonoured  then  not  to  erase  the  original  entry,  but  to 
redebit  the  amount  to  the  customer.  This  practice  was  uniformly 
followed  in  the  case  of  the  plaintiff.  It  is  also  clear  that  the 
plaintiff  had  been  in  the  habit  of  drawing  immediately  against 
cheques  paid  in,  and  that  until  the  24th  November,  1903,  no 


S2    FREEMAN  v.  STANDARD  BANK  OF  SOUTH  AFRICA. 

objection  had  been  raised  by  the  bank  to  honouring  any  such 
chequea 

From  the  course  of  business  thus  pursued  between  the  parties 
only  one  inference  can  be  drawn,  which  is  that  the  contract 
between  them  was  that  the  plaintiff  should  at  once  have  credit 
for  cheques  paid  in  and  be  entitled  to  draw  against  them.  In  the 
case  of  Capital  and  Counties  Baiik  v.  Ocrdoih  to  which  I  have 
already  referred  (see  particularly  the  judgment  of  Stirlino,  LJ., 
in  the  Court  of  Appeal,  [1902]  1  K.6.D.  279),  a  contract  to  this 
effect  was  inferred  from  a  precisely  similar  course  of  dealing. 
This  inference  is .  certainly  not  weakened,  even  if  it  be  not 
strengthened,  by  the  account  given  by  the  plaintiff  and  Mr. 
Michaelis  of  the  conversation  which  occurred  between  them  and 
the  then  manager  of  the  defendant  bank  at  the  time  when  the 
plaintiff  commenced  business  as  a  stockbroker.  They  both  say, 
and  I  have  no  doubt  truly,  that  they  told  the  manager  that  the 
plaintiff  was  about  to  begin  business  as  a  stockbroker,  and  that 
the  manager  promised  to  grant  the  plaintiff  the  "  usual  facilities.*' 
It  is  not  quite  clear  what  the  "  usual  facilities  "  were  supposed  to 
be,  and  it  may  be  that  this,  standing  by  itself,  would  not  be  suffi- 
ciently definite  to  constitute  a  contract  But  however  this  may  be, 
it  is  not  inconsistent  with  the  course  of  business  which  was  subse- 
quently pursued  Accordingly,  if  the  matter  had  rested  here  it 
seems  to  me  that  it  could  hardly  have  been  disputed  that  the 
entries  were  in  accordance  with  and  not  opposed  to  the  contract 
It  is  contended,  however,  on  the  part  of  the  bank  that  the  matter 
does  not  rest  here.  It  is  said  that  by  the  usage  of  bankers  in 
Johannesburg,  although  an  uncleared  cheque  is  entered  as-cash, 
that  does  not  mean  that  the  bank  are  bound  to  honour  a  cheque 
drawn  against  them.  It  is  admitted  that  cheques  drawn  against 
uncleared  cheques  paid  in  are  frequently  honoured ;  but.  it  is 
argued  that  this  is  a  concession  which  banks  are  not  bound  to 
make,  or  having  made  once  or  any  number  of  times  are  not  bound 
to^eontinue  to  make ^  in  fact,  that  it  is  in  every  case  a  matter  for 
the  discretion  of  the  manager  whether  he  will  honour  such  a 
cheque  or  not  And  it  was  contended  that  this  alleged  usage 
must  be  read  into  the  contract  between  the  plaintiff  and  the 
defendants. 
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I  must  confess  tx)  feeling  much  doubt  whether  a  usage  of  this 
kind,  even  if  it  were  proved  to  exist,  could  be  upheld.  It  seems 
to  me  to  be  inconsistent  with  the  defendants'  own  entries  in  their 
own  books.  If  it  explained  or  supplemented  those  entries  the  case 
might  be  different.  But  it  contradicts  them.  ^The  entries  are  not 
ambiguous.  They  are  perfectly  clear  statements  that  the  bank 
hold  so  much  cash  to  the  customer's  credit.  The  supposed  usage 
would  mean  that  in  the  case  of  an  uncleared  cheque  this  state- 
ment is  untrue.  Moreover,  as  I  have  said,  by  the  general  law  of 
banking  such  entries  are  admissions  that  the^  bank  has  so  much 
ca<«h  against  which  the  customer  may  draw.  But  if  the  alleged 
usage  is  to  prevail,  this  is  not  so.  lastead  of  being  a  statement 
of  account  upon  which  (subject  to  mistakes)  the  customer  may 
rely,  the  entries  in  bank  books  would  become  a  series  of  mislead- 
ing memoranda,  useless  to  the  customer  and  to  every  one  else  who 
wished  to  arrive  at  the  true  state  of  the  account.  And  I  need 
hardly  say  that  a  local  usuage  cannot  overrule  the  general  law. 

But  it  is  unnecessary  to  pursue  this  point  further,  because  it 
does  not  seem  to  me  that  the  alleged  usage  has  been  established. 
An  opinion  held  by  men  engaged  in  a  particular  profession  as 
to  their  legal  position,  and  occasionally  acted  upon,  is  a  very 
different  thing  from  a  commercial  custom  so  universally  ac- 
knowledged and  so  widely  accepted  as  to  become  one  of  the 
generally  recognised  usages  of  the  business  in  which  it  prevails. 

Bank  managers  have  no  doubt  considered  themselves  entitled 
at  discretion  to  dishonour  cheques  drawn  against  uncleared 
cheques  entered  as  cash,  and  from  time  to  time  (although,  I 
saspect,  in  an  insignificant  number  of  cases  compared  with  those 
in  which  such  cheques  have  been  passed  without  question)  they 
have  no  doubt  given  effect  to  this  view.  The  plaintiff,  however, 
knew  nothing  of  the  usage,  nor  did  any  of  the  stockbrokers 
(some  of  them  of  considerable  eminence)  who  .gave  evidence 
before  me.  On  the  contrary,  one  and  all  of  these  gentlemen 
thought  that  the  custom  was  for  banks  to  honour  cheques  (drawn 
by  stockbrokers,  at  all  events)  against  uncleared  cheques  paid  in. 
Indeed,  the  evidence  goes  to  show  that  this-  is  the  commonest 
way  of  carrying  on  a  stockbroking  bu^ness.  It  is  said  by  the 
banks  that  there  is  no  special  custom  in  the  case  of  stockbrokers 


34    FREEMAN  v.  STANDARD  BANK  OF  SOUTH  AFRICA. 

different  from  that  which  prevailn  in  the  case  of  other  boBineflS 
men.  But  this  does  not  seem  to  throw  doubt  on  the  evidence 
given  by  the  stockbrokers,  but  rather  to  suggest  that  if  other 
business  men  had  been  called  as  witnesses  they  would  not  im- 
probably have  taken  the  same  view.  Weighing  all  the  evidence, 
it  seems  to  me  to  fall  far  short  of  establishing  a  general  usage  or 
custom  which  must  be  regarded  as  imported  into  every  banking 
contract  unless  expressly  excluded. 

I  come  to  the  conclusion,  therefore,  that  the  entries  and  the 
course  of  business  correctly  represent  the  contract  between  the 
parties,  and  that  the  defendants  were  not  entitled  to  dishonour 
the  cheques  in  question. 

The  question  remains  as  to  the  amount  of  damages.  Ordi- 
narily the  improper  dishonour  of  a  cheque,  especially  in  the  case 
of  a  business  man,  would  involve  a  serious  liability,  for  it  damages 
his  credit  and  may  do  him  an  injury  which  is  none  the  less  great 
because  it  cannot  be  certainly  measured.  But  the  consequences 
of  a  dishonour  such  as  occurred  in  the  present  case,  where  pay- 
ment of  the  cheques  was  postponed  rather  than  refused,  seems  to 
me  to  be  far  less  grave,  and  the  more  so  as  they  were  in  fact 
honoured  on  the  following  day.  I  must  also  bear  in  mind  that 
the  plaintiff  was  in  quite  a  small  way  of  business.  On  the 
whole  I  have  come  to  the  conclusion  that  if  I  fix  the  damages  at 
£150  that  will  meet  the  justice  of  thie  case. 

There  will  therefore  be  judgment  for  the  plaintiff  for  £150 
and  the  costs  of  the  action. 

PlaintifTs  Attorney:  W.  Qregorowski;  Defendants'  Attor- 
neys :  SotomoTiy  HvU,  Webber  &  Wentzel, 
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1906.    January  31,  February  14,  24.    Mason,  J. 

lAbel.—IfUerdicL— Justification.— Tr%uK.— Public  iniereti.— Order  of 
late  High  Court, 

Thue  respondent,  in  answer  to  a  rule  niei  calling  upon  him  to  show 
cause  why  he  should  not  be  interdicted  from  publishing  a  certain 
defamatory  pamphlet,  alleged  that  he  was  justified  in  publishing 
the  same  in  that  the  statements  contained  in  said  pamphlet^  which 
was  annexed  to  the  affidavit  of  respondent^  were  true.  Before  the 
application  was  argued  on  its  merits  an  application  was  made  on 
behalf  of  the  applicant  to  have  the  pamphlet  struck  out  on  the 
ground  that  if  it  were  referred  to  the  whole  object  of  the  applica- 
tion would  be  defeated,  and  the  mere  truth  of  its  contents  was  not 
sufficient  to  justify  its  publication.  Held,  that  in  the  absence  of 
proof  that  the  pamphlet  was  not  one  which  the  respondent  was 
justified  in  publishing  on  grounds  of  some  privilege  or  public 
interest^  the  Court  was  not  justified  in  prohibiting  the  defendant 
from  referring  to  it  for  the  purpose  of  showing  some  such  case. 

When  the  application  subsequently  came  on  for  further  argument  it 
appeared  that  the  respondent  Quin  had  by  order  of  the  late  High 
Court  been  interdicted  from  publishing  a  pamphlet  in  substance 
to  the  same  effect  as  the  present  one,  with  permission  to  Quin  to 
institute  an  action  to  set  aside  the  order.  HM^  that  tins  Court 
was  entitled  to  enforce  that  order,  and  that  this  could  be  done  by 
making  a  further  order  to  the  same  effect. 

The  question  as  to  whether  the  Court  has  power  to  hear  argument 
in  camera  or  to  prohibit  the  publication  of  proceedings  in  open 
Court  discussed,  but  not  decided. 

This  was  the  return  day  of  a  rule  ni»i  operating  as  a  pro- 
visional interdict,  and  calling  upon  the  respondents  to  show  cause 
why  they  should  not  be  restrained  from  publishing  a  certain 
pamphlet  which,  as  was  alleged  in  the  petition,  contained,  accord- 
ing to  applicant's  belief,  certain  defamatory  statements  about  him, 
and  was  about  to  be  published  by  the  respondents  with  the 
object  of  blackmailing  him. 

/.  W,  Leonard,  K.C.  (with  him  P.  F,  Smith),  for  the  applicant, 
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pointed  out  that  the  respondent  Quin  had  annexed  the  pamphlet 
to  his  answering  affidavit,  and  that  according  to  the  affidavit  Quin 
claimed  that  he  was  justified  in  publishing  the  pamphlet  on  the 
ground  that  the  statements  therein  contained  were  true.  He 
would  consequently  apply  to  liave  the  pamphlet  struck  out  on 
the  ground  that,  if  it  were  referred  to,  the  whole  object  of  the 
application  would  be  defeated  inasmuch  as  the  pamphlet  woi\ld 
immediately  become  public  propert}^  The  mere  fact  that  the 
contents  of  the  pamphlet  were  true  was  not  sufficient  to  justify 
its  publication.  The  respondent  had  to  go  further,  and  show 
that  it  would  be  in  the  public  interest  to  have  the  pamphlet 
published. 

C,  F.  StaWcirl,  for  the  respondent  Quin,  contra  :  It  is  always 
a  good  defence  to  an  action  of  libel  or  slander  that  the  words 
complained  of  are  true.  The  defence  that  the  words  complained 
of  are  a  fair  and  bowi  fide  comment  on  a  matter  of  public 
interest  is  separate  and  distinct.  Besides,  how  is  respondent  to 
show  that  the  statements  contained  in  the  pamphlet  are  true 
or  that  it  would  be  in  the  public  interest  to  have  them  published 
if  he  were  prohibited  from  referring  to  the  pamphlet  ?  In  any 
event  it  is  clear  from  the  affidavits  that  the  contents  of  the 
pamphlet  were  taken  from  public  records. 

Manfred  Natlutn  appeared  for  the  other  respondents,  with 
regard  to  whom  the  rule  was  by  consent  discharged  with  casts. 

Cxir,  adv.  viUt. 

Postea  (February  14): — 

Mason,  J.:  The  applicant  obtained  6.r  ^xir^  a  rule  vi^i  call- 
ing upon  Messrs.  Woodbury  &  Mather  (called  Mayer  by  mistake) 
and  the' respondent  Quin  to  show  cause  why  they  should  not  be 
interdicted  from  publishing  or  circulating  any  document  or 
pamphlet  of  a  defamatory  nature,  or  purporting  to  be  autho- 
rised by  the  applicant  or  to  contain  his  signature  and  having 
reference  to  applicant  or  his  career. 

On  the  return  day  the  rule  was  by  consent  discharged  as 
against  Messrs.  Woodbury  &  Mather  with  casts. 

The  respondent  Quin  showed  cause  by  affidavits,  which  infer 
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alia  aveiTed  that  the  pamphlet  he  proposed  publishing  was  not 
defamatory,  but  true,  and  would  contain  a  true  i-ecord  of  the 
evidence  taken  on  commission  in  his  (Quin's)  insolvent  estate, 
including  the  evidence  of  the  applicant,  the  report  of  the  trustee, 
the  statement  of  claim  on  which  the  trustee  applied  for  a  com- 
mission to  take  evidence  in  the  insolvency,  and  the  evidence  of 
other  witnesses.  Annexed  to  Quin  s  answering  affidavit  is  a 
copy  of  the  pamphlet. 

Mr.  Leorucrd,  counsel  for  the  applicant,  applied  before  the 
affidavit  was  read  to  strike  out  the  pamphlet  on  two  grounds : 
(1)  That  to  allow  its  use  would  be  to  enable  the  respondent  to 
defeat  the  whole  object  of  the  application,  as  the  pamphlet  would 
at  once  become  public  property  through  tlie  press ;  (2)  that  the 
respondent  would  have  no  right  to  issue  tlie  pamphlet  or  any 
such  document  even  if  true,  unless  it  were  to  the  public  in- 
terest, and  that  as  there  was  no  allegation  to  that  effect  the 
document  was  entirely  irrelevant  and  should  be  excluded. 

Mr.  StaMard,  for  the  respondent,  contended  tliat  as  the  re- 
spondent was  prepared  to  justify  the  pamphlet  as  true,  he  could 
issue  it  without  showing  that  it  was  in  the  public  interest,  that 
the  evidence  taken  before  the  insolvency  commission  was  a  public 
record  open  to  any  one  to  publish  at  pleasure,  and  that  he  could 
not  defend  his  client  without  using  the  pamphlet  in  question, 
because  he  was  prepared  also  to  contend  that  the  proposed  publi- 
cation would  be  to  the  public  interest  as  the  applicant  was  a 
public  man. 

Now  it  appears  to  me  that  the  question  of  excluding  this 
document  without  allowing  its  contents  to  be  used  or  referred  to 
ought  to  be  decided  by  me  as  if  I  have  never  seen  it.  It  is  con- 
tended that  the  document  is  scandalous,  and  its  filing  an  abuse 
of  the  process  of  the  C!ourt ;  but  I  do  not  see  how  I  can  come  to 
a  conclusion  on  that  argument  or  determine  what  the  C!ourt 
should  do  in  such  a  case  without  allowing  Mr.  StaUard  even  to 
refer  to  the  contents  which  are  alleged  to  be  improper.  He  is 
entitled,  it  appears  to  me,  to  use  the  pamphlet,  not  of  course  to 
defame  the  applicant  from  a  position  of  comparative  safety,  but 
freely  and  fully  for  all  fair  and  necessary  purposes  of  defence. 

But  the  applicant  mainUins  that  the  pamphlet  cannot  be 
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used  at  all,  and  tliat  depends  on  the  right  of  the  reHpondeut  to 
isHue  such  a  pt\mphlet  even  if  true,  because  the  applicatiou  does 
not  involve  any  claim  for  damages  and  in  that  way  raise  the 
question  whether  the  truth,  of  the  libel  may  be  pleaded  in  luiti- 
gatiou  if  not  as  a  defence  (Daniel  v.  Denvon,  18  N.L.R  125). 
If,  as  Mr.  StoMard  contends,  the  truth  of  a  libel  is  a  complete 
defence  the  application  must  of  course  faiL 

The  Cape  courts  in  a  large  series  of  cases,  in  some  of  which 
the  law  has  been  very  carefully  considered,  have  decided  that 
the  truth  of  defamatory  statements  is  not  alone  a  sufficient  de- 
fence in  an  action  for  libel,  but  their  utterance  must  also  be 
justified  by  proving  some  occasion  of  privilege  or  of  puUic  in- 
terest ;  see  Botha  v.  Brink  (3  R  30) ;  Michadis  v.  Braun  (4  J. 
206);  OraJiam  v.  Ker  (9  J.  185);  Clarke  &  Co.  v.  St  Leger  (13 
S.C.  101);  Roberts  v.^Dutldie  (11  S.C.  279). 

I  am  not  aware  of  any  decision  in  the  Transvaal  courts  upon 
this  point,  though  Mr.  Kotas^  in  a  note  in  a  passage  in  van 
Leeuwen  (vol.  2,  p.  300)  intimates  that  the  truth  might  be  a 
defence. 

Nor  has  the  Supreme  Court  of  Natal,  I  believe,  pronounced 
any  opinion  on  the  question,  though  there  have  been  ruUni^ 
by  individual  judges;  see  Daniel  v.  Denoan,  supra;  Latter  v. 
Pannewitz  (N.L.R  1870,  p.  30);  Gray  v.  Solomon  (N.L.R  1871, 
p.  65);  Tail  v.  Schultz  (7  N.LR  40). 

The  High  Court  of  the  Orange  Free  State  in  the  case  of 
Preller  v.  Schultz  (10  C.L.J.  83  and  175)  by  a  majority  deter- 
mined that  notwithstanding  many  authorities  to  the  contrary  the 
Roman-Dutch  law  followed  the  Roman  law  in  allowing  the  truth 
of  a  libel  to  be  a  complete  defence  to  an  action  for  damages. 

Chief  Justice  Melius  de  Viluers  in  the  majority  judgment 
and  in  his  able  book  on  Injuries  (pp.  103  and  115)  discusses  the 
controversy  very  fully,  and  expresses  a  strong  opinion  that  it  is 
to  the  public  interest  that  every  one  should  be  able  to  speak  the 
truth  fully  about  others,  and  that,  if  the  view  taken  by  the  Cape 
courts  be  acted  upon,  the  difficulties  of  deciding  wliat  are  the 
occasions  when  privilege  or  public  interest  would  justify  are  so 
great  as  to  render  it  almost  impossible  to  apply  the  doctrine> 
That  many  cases  do  present  great  difficulty  is  undoubted,  but  I 
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do  not  see  tliat  they  are  any  more  difficult  to  decide  thaii  Uie 
caaes  of  privilege  referred  to  in  Mr.  de  Villiers'  book  (pp.  193- 
211),  or  dealt  with  under  English  law,  where  the  truth  of  the 
libel  is  a  defence  to  a  civil  action  (Odgers  on  Libd  and  Skmder, 
3rd  ed.  pp.  221-238:  see  also  Roberts  v.  DiUfdie,  11  S.C.  279). 
Upon  the  other  and  more  important  argument  there  is  great 
difference  of  opinion.  I  may  say  that  Mr.  de  Villiers  himself  in 
other  passages  cites  instances  in  which  it  would  not  be  a  defence 
to  show  the  truth  of  the  defamatory  statement  (pp.  98  and  201). 
It  may  be  noted  also  that  in  England  the  truth  alone  is  not  a 
defence  in  a  criminal  charge  for  defamation ;  the  same  rule  is 
apparently  recognised  by  Cape  statute  law  and  by  paragraph 
160  of  our  Criminal  Procedure  Code.  I  confess  that  personally 
it  seems  to  me  contrary  to  public  interest  that  any  one  should 
without  any  call  of  legal,  moral  or  social  duty  or  interest  be 
entitled  to  publish  to  the  whole  world  any  facts  about  another 
person's  career  which  he  may  have  become  acquainted  with. 
The  law  of  privilege  appears  to  me  to  apply  amply  to  all  reason- 
able occasions  where  a  public  interest  is  to  be  served  or  an 
individual  warned  or  protected.  The  contrary  doctrine  would 
in  niy  judgment  afford  a  most  undesirable  encouragement  and 
protection  to  the  blackmailer. 

Mr.  StaUard  also  argued  that  because  the  statements  in  the 
peAnphlet  are  already  contained  in  affidavits,  documents  or  evi- 
dence of  record  iA  the  insolvency  proceedings  it  is  lawful  for  the 
respondent  to  republish  them.  Now  there  can  be  no  doubt  tihat 
a  fair  report  of  what  takes  place  in  open  court,  and  probably  of 
what  takes  place  in  public  before  a  proper  official  in  insolvency, 
is  privileged ;  but  I  know  of  no  authority  for  the  proposition  that 
the  records  of  courts,  merely  because  they  are  records,  may  at  all 
future  times  be  repuUished  regardless  of  the  occasion  of  publica- 
tion. It  appears  to  me,  to  use  the  woids  of  Lord  Halsbury  in 
Mimaan  v.  Tusmud,  Ltd.  ([1894]  A.C.  685),  that  "this  does  not 
justify  their  unauthorised  and  unprivileged  repetition  as  a  narra- 
tive of  circumstances  of  suspicion  or  evidence  "  on  occasions  where 
no  privilege  or  public  interest  is  involved. 

Now  upon  the  affidi^vits  filed  in  this  case  by  the  respondent 
no  such  case  of  privilege  or  public  interest  is  alleged  or  appears 
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to  be  involved,  but  I  cannot  say  that  after  reading  the  affidavits 
on  both  Hides  I  am  convinced  that  the  pamphlet  may  not  eon- 
tain  facts  which  the  respondent  would  be  entitled  to  rely  on  for 
the  purpose  of  showing  some  such  case. 

The  petition  is  scanty  in  detail  and  in  dates  as  to  the  dispute 
between  the  parties ;  the  affidavits  in  opposition  do  not  fill  the 
gaps;  and  I  do  not  therefore  feel  justified  in  preventing  the 
respondent  from  referring  to  a  document  which  may  make  these 
things  clear  and  may  assist  him  in  his  defence.  But  that  refer- 
ence must  show  that  the  proposed  pamphlet  is  a  document  which 
the  respondent  is  entitled  to  issue  on  the  ground  of  some  privi- 
lege or  public  interest,  and  not,  as  alleged  in  the  petition,  a  mere 
instrument  of  malice  or  extortion. 

Poateit  (February  24) : — 

The  application  now  came  on  for  further  argument. 

It  appeared  from  the  affidavits  that  at  the  instance  of 
applicant  a  rule  nisi  was  in  April,  1899,  granted  by  a  judge 
of  the  High  CJourt  of  the  late  South  African  Republic  sitting 
in  Chambers,  calling  upou  the  respondent  Quin  to  show  cause 
why  he  should  not  be  interdicted  from  publishing  a  pamphlet 
which  admittedly  was  identical  with  the  one  whose  publica- 
tion was  now  sought  to  be  interdicted.  On  the  return  day, 
however,  in  May  of  that  year  the  rule  was  discharged  with  costs. 
The  applicant  thereupon  appealed  against  this  decision,  and  in 
September,  1899,  the  Higli  Court  of  the  late  South  African  Re- 
public upheld  the  appeal,  and  an  order  was  granted  interdict- 
ing Quin  from  publishing  the  said  pamphlet,  but  at  the  same  time 
giving  him  leave  to  institute  an  action  for  setting  aside  the  order. 

J.  Tf.  Leonard,  K.C.  (with  him  C.  G.  Ward  and  P.  F.  Smith), 
for  the  applicant,  before  proceeding  to  argue  the  case  on  its  merits, 
applied  to  have  the  argument  heard  in  camera  or  for  an  order 
prohibiting  the  publication  of  the  proceedings.  The  CJourt  luid 
of  course  decided  that  the  pamphlet  could  not  be  eliminated 
from  the  records,  and  he  did  not  for  a  moment  wish  to  go  behind 
the  decision.  It  must,  however,  be  manifest  that,  if  unlimited 
publicity  were  Tillowed  to  be  given  to  th^  proceedings,  the  very 
object  with  which  they  were  instituted  would  be  foiled  and 
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defeated.  The  Administration  of  Justice  Proclamation  was  silent 
on  the  point,  and  the  general  rule  of  law  was  that  all  judicial 
proceedings  should  be  conducted  in  open  court.  Still  that  rule 
was  never  intended  to  fetter  the  discretion  of  a  judge  in  excep- 
tional cases,  of  whicK  this  one  was  a  very  good  example.  The 
very  remedy  and  protection  which  the  law  intended  to  afford 
would  be  rendered  a  nullity  if  the  proceedings  were  published  ; 
sec  ilellor  v.  Tlwmmrfi  (31  Ch.  Div.  55);  Andrew  v.  lUiehuni 
(LR  {),  Ch.  App.  Cas.  522);  In  i^  AfartindaU  ([1894]  3  Ch. 
Div.  193). 

Mason,  J.,  intimated  that  in  the  absence  of  any  South  African 
authority  he  did  not  feel  justified  in  ordering  that  the  argument 
be  heard  iii  camera  or  in  prohibiting  the  publication  of  the  pro- 
ceedings in  Court.  The  reports  of  judicial  proceedings  were  not 
absolutely,  but  conditionally,  privileged,  and  the  press,  if  it 
published  a  report  of  any  judicial  proceeding,  did  so  entirely  at 
its  own  risk.  The  same  rule  also  applied  to  the  publication  of 
documents  which  had  been  filed.  The  present  case  was  a  very 
peculiar  one,  and  the  pamphlet  would  only  be  allowed  to  be 
referred  to  on  the  lines  indicated  in  the  judgment. 

C.  F.  Stallai'd,  for  the  respondent,  submitted  that  he  could 
not  assent  to  being  fettered  in  conducting  the  case  for  the  respond- 
ent. There  wais  nothing  peculiar  about  the  case.  The  applicant 
alleged  that  tiie'  respondent  was  about  to  libel  him,  while  the 
respondent  contended  tliat  he  was  in  a  position  to  justify  the 
intended  publication.  For  that  purpose  it  was  necessary  that  he 
should  be  at  liberty  to  refer  to  the  pamphlet  whenever  necessary. 

Leonard  then  took  the  point  that  the  respondent  was  bound 
by  the  interdict  granted  by  the  court  of  the  late  South  African 
Republic,  and  that-  consequently  he  could  not  in  answer  to  the 
present  application  set  up  justification.  The  respondent's  remedy 
lay  in  bringing  an  action  to  set  aside  the  interdict  of  September, 
1899. 

StaUard  thereupon  pointed  out  that  the  applicant  was  now 
Betting  up  an  entirely,  new  case.  The  application  in  the  first 
instance  was  based  on  the  intended  publication  ol  a  libellous 
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pamphlet  The  respondent  thereupon  claimed  that  he  was  justi- 
fied in  publishing  the  pamphlet  on  the  ground  that  it  was  true. 
That  was  the  only  point  in  issue  between  the  parties.  It  was 
only  in  the  replying  affidavit  that  the  interdict  of  September, 
1899,  was  introduced.  The  matter  was  entirely  new  and  irre- 
levant In  any  event  the  interdict  of  September,  1899,  was  no 
longer  of  any  effect,  and  ought  not  to  be  recognised  by  this  Court 
If  it  were  still  in  force,  how  would  the  Court  enforce  it  ?  The 
only  method  of  enforcing  an  order  of  that  nature  was  by  punish- 
ing for  contempt  But  this  Court  could  not  punish  for  a  con- 
tempt of  a  court  that  had  ceased  to  exist  If  this  Court  had 
power  to  punish  for  contempt  of  the  court  of  the  late  South 
African  Republic  then  the  applicant  ought  to  have  come  to 
this  Court  with  an  application  to  have  the  respondent  committed 
for  contempt 

Leonard,  in  reply :  The  Court  may  under  the  ciit^umstauocs 
grant  a  supplementary  order ;  see  MeUde  v.  Sou;Oi  African  Trade 
Proiectum  Society  and  Trust  Co.  ([1904]  TJS.  94). 

Mason,  J. :  This  is  an  application  of  a  very  peculiar  nature, 
and  in  that  reqpect  I  must  differ  from  Mr.  Stallard  in  thinking 
that  it  is  matter  of  ordinary  occurrence.  The  object  of  the 
application  was  to  prohibit  publication  of  a  certain  pamphlet, 
and  of  course  the  publication  of  that  pamphlet  through  the  pro- 
ceedings of  the  Court  would  defeat  in  a  great  measure  the  object 
of  the  application.  I  am,  however,  now  relieved  from  deciding 
whether  the  pamphlet  having  be^n  filed  among  the.  records,  could 
be  published  as  a  report  of  judicial  proceedings.  The  tacts  are 
shortly  these : — 

The  applicant  and  the  respondent  Quin  were  in  business 
together ;  they  had  disputes,  during  the  course  of  which  Quin 
became  insolvent  Subsequent  to  these  disputes  Quin,  who  con- 
sidered himself  to  have  been  wronged,  evidently  wished  to  pnb- 
lish  some  pamphlet  with  reference  to  the  relations  between 
himself  and  Dunning.  The  result  of  his  intentions  in  that  way, 
which  were  evidently  communicated  to  Dunning,  or  came  to  his 
knowledge,  was  an  application  made  by  the  latter  to  tiie  late 
High  Court    A  rule  niei  was  applied  for,  and  eventuaUy,  on 
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I 

I  the  return  day,  that  role  was.  apparently  discharged    An  appeal 

I  was  lodged  by  Duoning,  and  on  the  appeal  the  late  High  Court 

I  made  an  order  interdicting.  Quin  from  publishing  or  causing  to 

{  be  published  or  drculated  in  this  State  or  elsewhere  a  pamphlet, 

or  any  other  pamphlet  or  writing  of  a  similar  nature,  with  per- 

mieeion  to  Quin  to  institute  an  action  to  set  aside  the  order. 

That  order  was  made  in  September,  1899. 

Mr.  LeoTiard  contended  that  that  order  precluded  the  respond- 
ent from  arguing  the  question  on  the  merits  as  to  whether  he 
was  entitled  to  publish  it,  because  there  was  only  one  course  open 
to  him,  viz.,  to  bring  an  action  in  the  terms  of  the  order.  Mr. 
StaUard  contended  that  the  order  of  1899  was  of  no  effect,  and 
did  not  bind  the  present  Court,  and,  on  the  other  hand,  if  it  were 
effective,  that  it  could  only  be  enforced  by  committing  for  con- 
tempt, and,  therefore,  a  further  order  of  the  same  nature  would 
be  superfluous.  In  my  opinion 'the  applicant,  by  the  order  of 
September,  1899,  establislied  a  right  to  prohibit  the  publication 
of  that  pamphlet,  subject  to  the  respondent's  right  to  bring  an 
action  to  set  aside  the  order.  That  right  the  Court  might  enforce 
in  several  waya  It  might  be  enforced  by  a  committal  for  con- 
tempt, and  I  take  it,  especially  after  Meikle§  case,  that  the  Court 
might  enforce  its  judgments  by  supplementary  orders  giving 
specific  directions  instead  of  waiting  till  the  mischief  was  done 
and  committing  the  party  for  contempt  afterwards,  because  when 
all  is  said  and  done  the  committal  for  contempt  of  a  man,  who 
had  committed  a  breach  of  the  order,  might  satisfy  the  vindictive 
feelings  of  the  man  who  had  been  wronged,  but  it  did  not  give 
him  the  benefit  of  the  right  which  he  was  supposed  to  have  had. 
With  reference  to  the  order  of  1899,  it  is  not  necessary,  to  my 
mind,  to  decide  whether  this  Court  would  have  power  to  commit 
for  contempt.  I  am  clearly  of  opinion  that  this  Court  is  entitled 
to  enforce  the  rights  established  under  that  order  by  a  further 
specific  order  in  the  same  way  as  if  it  had  been  an  order  of  this 
Court  It  appears  to  me,  therefore,  tliat  the  applicant  is  entitled 
to  an  order  giving  effect  in  substance  to  the  order  of  September, 
1899.  Mr.  StaUard  frankly  admitted  that  the  pamphlet  in 
question  now  is  in  substance  the  same  as  that  referred  to  in  the 
order  of  September,  1899,  and  therefore  the  necessity  of  con- 
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sidering  whether  the  order  of  1899  applied  to  this  pauiphlet  does 
not  ariHc.  I  accordingly  propose  to  make  the  rule  nisi  in  the 
case  absolute,  with  some  alteration  in  the  wording  if  it  is  pressed 
for  by  Mr.  StaUard,  so  as  to  make  it  correspond  with  the  order 
of  September,  1899. 

StaUard  submitted  that  the  ordinary  order  should  be  made — 
namely,  that  the  interdict  be  granted  pending  the  bringing  of  an 
action  by  Dunning.  When  d>  person  came  into  Court  and  obtained 
an  interdict,  the  usual  form  of  order  was  to  cause  him  to  bring  an 
action  to  establish  his  right  within  a  certain  time. 

Mason,  J. :  Speaking  generally,  that  is  the  usual  course,  but  I 
have  decided  the  application  on  the  ground  that  the  applicant 
had  the  right  to  this  interdict  under  the  order  of  September, 
1899,  and  if  I  were  now  to  add  that  the  applicant  ought  now  to 
bring  an  action,  I  would  not  be  following  the  order  of  September, 
1899,  which  granted  an  interdict  subject  to  Quin's  right  to  bring 
•an  action.  I  think  I  ought  to  follow  the  terms  of  the  order  of 
1899.  The  rule  nisi  will  therefore  be  made  absolute,  with  leave 
to  the  respondent  Quin  to  bring  an  action  to  set  the  interdict 
aside.  Tlie  costs  (those,  for  the  17th  January  excepted)  must  be 
paid  by  the  respondent  Quin. 

Applicant's  Attorneys:  Solomon,  HaU,  Webber  ct*  Wentzel; 
Attorneys  for  Quin :  Qain  cfc  Ci^zicr ;  Attorney  fbr  Woodbury 
&  Mather :  H.  J.  StanestreeL 
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LUCAS'  TRUSTEE  v.  ISMAIL  AND  AMOD. 

1905.    March  2,  9.    Smith,  J. 

Praetiee. — Taxation. — CatifuM  fees. — Case  taken  offthi  roIL  —  Term 
re/resher. 

An  action  by  the  respondents  against  the  applicant  had  been  set  down 
by  the  respondents  for  trial  for  the  15th  November,  1904,  and  due 
notice  of  trial  had  been  given  by  them  to  applicant.  The  day 
before  the  hearing  the  respondents  removed  the  case  from  the  roll 
for  the  term,  and  agreed  in  terms  of  Rule  49  to  pay  the  costs  of 
the  day.  The  attorney  for  applicant  thereupon  brought  up  in  his 
bill  of  costs  two  items  of  jC31,  10s.  and  jC21,  as  the  fees  on  trial  of 
senior  and  junior  counsel  respectively.  The  Taxing  Master,  how- 
ever, allowed  only  i£5,  58.  and  £S,  3s.  Held,  following  Brink  v. 
Afackinioshj  that  the  Court  ought  not  to  interfere  with  the  ruling 
of  the  Taxing  Master. 

Thi8  was  an  application  on  notice  calling  npon  the  respondents 
to  show  cause  why  the  ruling  of  the  Taxing  Master  in  respect  of 
counsels'  fees  in  an  action  by  respondents  against  applicant  should 
not  be  brought  in  review. 

^  J.  Stratford,  for  applicant,  stated  that  respondents  had  insti- 
tuted an  action  against  the  /applicant,  and  that  the  case  had  been 
set  down  for  trial  for  the  15th  November,  1904.  Due  notice  of 
trial  had  been  given-  by  the  respondents,  and  briefs  had  been 
delivered  to  counsel  for  applicant.  On  the  day  before  the  trial 
the  respondents  removed  the  case  from  the  roll  for  the  term  and 
agreed  to  pay  the  costs  of  the  day.  The  attorney  for  the  appli- 
cant thereupon  brought  up  in  his  bill  of  costs  two  items  of 
£31,  10s.  and  £21  as  the  fees  on  trial  for  senior  and  junior 
counsel  respectively.  The  Taxing  Master  reduced  these  fees  to 
£S^  5s.  and  £3,  38.,  and  it  was  this  ruling  that  was  now  being 
called  into  question.  He  contended  that  a  term  refresher  shpuld 
at  any  rate  have  been  allowed  as  the  caaeiiad  been  taken  off  the 
roll  for  the  term. 
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J,  de  ViUiera,  for  the  respondents,  contended  that  the  costs 
of  the  day  were  only  the  costs  necessarily  incurred-  by  the 
removal  of  the  case  from  the  roll;  see  Carlis  v.  Hay  ([1903] 
T.S.  317).  As  counsel  could  not  have  been  briefed  to  appear, 
the  case  not  being  on  the  roll,  they  were  not  entitled  to  any 
refresher. 

Cur.  adv.  vidt 

Postm  (March  9)  :— 

Smfth,  J. :  This  is  an  application  for  a  review  of  taxation. 
No  affidavits  have  been  filed,  and  the  facts  I  have  had  to  gather 
from  the  statement  of  counsel  and  from  the  registrar.  It  would, 
I  think,  be  more  convenient  if  the  usual  practice  of  filing  afR- 
davits  were  followed.  The  facts  as  I  understand  them  are  as 
follows :  The  case  was  set  down  for  trial  for  the  15th  November, 
1904,  and  briefs  had  been  delivered  to  counsel.  On  the  14th 
November  the  plaintiffs  withdrew  the  case  from  the  roll  and 
agreed  to  pay  the  costs  of  the  day  in  terms  of  Rule  49.  The 
attorney  for  the  defendant  brought  up  in  his  bill  of  costs  two 
items  of  £31,  lOs.  and  £21  as  the  fees  on  trial  for  senior  and 
junior  counsel  respectively.  The  Taxing  Master,  however,  allowed 
only  £5,  5s.  and  £3,  Ss.  respectively,  he  considering  that  to  bo  a 
reasonable  fee  for  the  perusal  of  the  brief.  This  appears  to  be 
in  accordance  with  the  usual  practice,  and  has  been  previously 
upheld  in  the  case  of  BHnk  v.  M<ickintoeh,  decided  in  this  Court 
in  October,  1904.  The  only  difference  between  this  case  and  that 
of  Brink  v.  MacHntoeh  is  that  in  the  latter  case  the  pos^ne- 
ment  was  granted  in  Court  and  the  costs  of  <  the  day  were  ordered 
to  be  paid.  The  present  case  was  removed  from  the  roll  out  of 
Court,  the  plaintiffs  undertaking  to  pay  the  costs  of  the  day.  In 
the  present  case  the  hearing  went  over  from  one  term  to  another, 
whereas  in  the  case  of  Brink  v.  McuJdntosk  the  hearing  was  set 
down  for  a  day  in  the  same  term.  In  principle,  however,  there 
is  no  distinction  between  the  two  cases.  Mr.  Stratford  has  con- 
tended that  according  to  the  rules  of  the  cnrder  of  advocates 
counsel  were  bound  to  -charge  another  full  fee  on  brief  in  such 
cases  as  a  term  refresher.  I  do  not,  however,  see  how  the  Taxing 
Master  can  have  regard  to  such  a  provision.     Under  these  eir- 
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cumstanoes,  therefore,  I  do  not  think  that  the  Court  ought  to 
interfere  with  the  discretion  of  the  Taxing  Master. 

Applicant's  Attorneys:  8.  Zwarendein;  Respondents'  Attor- 
ney :  if.  K.  Oandhi. 


JACOBS  V.  AFRICAN  AGRICULTURAL  AND 
FINANCE  CORPORATION,  LTD. 

1905.    March^id.    Smith,  J. 
Company, — Purchate  of  its  awn  shares. 

A  declaration  alleged  that  the  p]ainti£^  who  was  entitled  to  have  issoed 
to  him  certain  shares  in  the  defendant  company,  had  entered  into 
an  agreement  with  the  company  by  which  he  purported  to  sell  to 
it  his  claims  against  the  company  as  regards  the  shares  and  cash 
to  be  received  by  him  from  the  company  and  one  W  C. 

An  exception  that  the  agreement  was  void  as  amounting  to  .a  purchase 
by  the  company  of  its  own  shares  overruled,  on  the  ground  that 
the  agreement  did  not  amount  to  a  purcliase  by  the  company  of 
its  own  shares  and  to  a  diminution  of  capital  pro  tanio,  but  only 
to  an  extinguishment  of  the  plaintiff's  right  to  the  shares,  which 
mi^t  be  issued  to  other  persons. 

This  was  an  argument  on  exception  taken  to  a  declaration. 

The  declaration  was  as  follows:  (1)  Plaintiff  is  Simeon 
Jacobs,  an  accountant  of  Johannesburg,  Tnuisvaal,  but  tem- 
porarily residing  in  London.  (2)  Defendant  is  the  African 
Agricultural  and  Finance  Corporation,  Ltd.,  a  company  regis- 
tered in  this  colony  with  limited  liability  and  trading  and 
carrying  on  business  at  Johannesburg  and  elsewhere  in  this 
colony.  (3)  On  the  27th  May,  1904,  plaintiff,  being  entitled 
to  receive  a  certain  number  of  shares  not  yet  issued  in  de- 
fendant company,  and  having  other  claims  against  defendant 
entered  into  a  written  agreement  to  which  defendant,  certain 
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Wolf  Carlis  and  plaintiff  were  parties,  by  which  plaintiff  sold 
to  the  defendant  all  the  interest  and  claim  which  he  (plaintiff) 
had  against  defendant  or  the  said  Wolf  CSarlis  in  respect  of 
shares  or  cash  to  be  received  or  otherwise  (with  the  exception  of 
a  certain  interest  reserved  by  plaintiff)  for  the  sum  of  £12,000, 
as  will  more  fully  appear  from  the  said  agreement,  to  which 
plaintiff  will  refer  at  the  trial  hereof.  (4)  In  terms  of  the  said 
agi-eement  £1000  of  such  sum  of  £12,000  was  to  be  paid  on 
signing  the  agreement,  £500  on  the  10th  June,  1904,  £1500  on 
the  27th  July,  1904,  and  the  remaining  £9000  in  three  equal 
instalments  of  £3000,  payable  respectively  six,  nine  and  twelve 
months  from  the  27th  May,  1904,  with  interest  at  6  per  cent, 
from  such  date.  (5)  Defendant  has  paid  the  above  sums  of 
£1000,  £500  and  £1500,  but  has  failed  to  pay  the  first  instal- 
ment of  £3000  with  interest,  which  became  due  and  payable  on 
the  27th  November,  1904.  (6)  Plaintiff  has  carried  out  all  his 
obligations  under  the  said  agreement. 

Plaintiff  claims:  (a)  The  said  sum  of  £3000;  (b)  interest 
thereon  at  6  per  cent,  per  annum  from  the  27th  May,  1904; 
(c)  general  relief ;  (d)  costs  of  suit. 

To  thiH  declaration  the  defendant  company  took  exception 
on  the  following  grounds :  (1)  The  declaration  was  bad  in  law 
and  disclosed  no  ground  or  cause  of  action,  inasmuch  as  the  agree- 
ment therein  referred  to  relating  to  the  sale  by  the  plaintiff  to 
defendant  of  defendant's  own  shares  was  illegal  and  contrary  to 
public  policy.  (2)  The  declaration  was  vague,  embarrassing  and 
bad  in  law,  inasmuch  as  (a)  the  agreement  on  which  plaintifTs 
cause  of  action  was  alleged  to  be  based  was  not  indicated  or 
referred  to  with  sufficient  particularity;  (6)  the  obligations  of 
the  plaintiff  under  the  said  agreement  were  not  detailed,  described 
or  indicated  with  sufficient  particularity;  and  {c)  there  was  a 
variance  l>etween  the  declaration  and  the  summons  inasmuch 
as  the  agreement  referred  to  in  the  declaration  referred  to  shares 
not  yet  issued,  whereas  there  was  no  such  reference  in  the  agree- 
ment annexed  to  the  summons. 

Manfred  Nailian,  for  the  defendant,  in  support  of  the 
exception,  contended  that  the  declaration  alleged  an  agreement 
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by  which  the  defendant  company  undertook  to  purchase  its  own 
Hhareft,  and  that  such  an  a^ement  was  illegal  inasmuch  as  it 
involved  a  reduction  of  capital ;  see  Trevor  v.  WhituHyrth  (12  App. 
Cas.  409)  ;  Marico  Board  of  Kcrcutoi^s  v.  RegiMrar  of  Compavipa 
([1904]  T.S.  499). 

C.  G.  Wai^  (with  liim  G.  T,  Moricp),  for  the  fdaintiff,  in 
support  of  the  declaration,  contra:  The  mere  dealing  in  its  own 
shares  by  the  defendant  company  &s  alleged  does  not  necessarily 
imply  a  purchase  by  the  company  of  its  own  shares.  Where  there 
is  no  actual  purchase,  which  extinguishes  certain  shares  and 
diminiHhes  the  number  of  shares,  there  can  be  no  reduction  of 
capital.  A  person  may  enter  into  an  agreement  or  compromise 
M'ith  a  company  not  to  take  up  shares  to  which  he  is  entitled  ; 
flee  Trevor  v.  Whiftrorfh  (12  App.  Cas.  409). 

Cii7\  adv.  vult 

Pr>^/m  (March  9):— 

Smith,  J. :  The  first  ground  of  exception  is  that  the  plaintiff 
bases  his  claim  on  an  agreement  by  a  companj'  to  purchase  its 
own  shares,  and  that  such  agreement  is  void  and  contrary  to 
public  policy.  It  is  admitted  by  the  defendant  company  that  an 
agreement  by  a  company  to  purchase  its  own  shares  would  l)e 
bad  on  the  ground  that  such  an  agreement  would  in  effect  be  a 
reduction  of  capital.  The  agreement  alleged,  however,  does  not 
seem  to  me  to  be  necessarily  an  agreement  by  the  defendant 
company  to  purchase  its  own  shares.  It  is  an  agreement  whereby 
the  right  of  certain  persons  to  demand  the  shares  would  be  ex- 
tinguished. But  in  a  transaction  of  this  nature  the  capital  of 
the  company  is  not  necessarily  diminished,  and  it  doc\s  not  follow 
that  the  shares  will  not  be  issued  to  others. 

The  second  ground  of  exception  is  that  the  agreement  on 
which  the  cause  of  action  is  based  in  the  declaration  is  not 
referred  to  with  sufficient  particularity.  It  appears  that  a 
provisional  summons  was  issued  in  the  first  instance,  and  that 
the  agreement  was  annexed  to  that  summons.  The  claim  for 
provisional  sentence  was,  however,  refu.sed,  and  the  summons 
therein  was  ordered  to  stand  for  the  summons  in  the  principal 
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action.  Under  these  drcnmstanoes  it  is  impossible  to  see  how 
there  can  be  any  reasonable  doubt  that  the  agreement  referred  to 
in  the  declaration  is  the  same  as  that  annexed  to  the  sommons. 

Thirdly,  it  is  said  that  the  oUigations  of  the  plaintiff  are  not 
sufficiently  set  forth.  There  is  a  general  allegation  that  the 
plaintiff  has  f  olfiUed  all  the  obligations  cast  upon  him  by  the 
agreement,  and  this  to  my  mind  is  sufficient.  The  defendant 
company  knows  whether  the  plaintiff  has  fulfilled  his  obligations 
or  not,  and  can  allege  the  non-performance  of  any  condition  by 
way  of  defence. 

Finally,  exception  is  taken  to  the  declaration  on  the  ground 
that  there  is  a  variance  between  the  summons  and  the  declara- 
tion, in  that  the  agreement  referred  to  in  the  declaration  refers 
to  shares  not  yet  issued,  while  there  is  no  such  reference  in  the 
agreement  annexed  to  the  8ummon&  The  statement  in  the  agree- 
ment that  the  plaintiff  is  entitled  to  certain  shares  does  not  neces- 
sarily mean  that  the  shares  have  been  issued.  The  statement, 
therefore,  in  the  declaration  that  the  shares  have  not  yet  been 
issued  is  not  at  variance  with  the  agreement,  and  merely  means 
that  the  plaintiff  is  entitled  to  the  shares  when  issued.  For  these 
reasons  the  exception  to  the  declaration  must  be  overruled  with 
costs. 

Plaintiffs  Attorney:  R.  W.  Hewrle;  Defendant's  Attorneys: 
Hudaon  &  Frames. 
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CRETENIER  k  CO.  v.  HARRIS. 

1905.    JfareA  9.  la    Smith,  J. 

ProviaOmal  tetUanee. — jS^mumhoiu. — Varianee  between  original  and  eopy 

A  claim  fw  provinonal  aentenoe  on  certain  bilk  drawn  by  the  plaintiflb 
and  accepted  by  the  defendant  was  opposed  on  the  ground  that  the 
defendant  had  not  been  seryed  with  a  true  copy  of  the  original 
summons,  in  that  in  the  original  summons  filed  the  plaintiffs  were 
described  as  ^^of  Fktris,  Frsnce,"  whereas  these  words  had  been 
omitted  from  the  copy  served  on  the  defendant  ffeUy  that  the 
objection  could  not  be  sustained,  inasmuch  as  the  words  were 
not  essential  to  the  validity  of  the  summona 

The  plaintiflb,  who  claimed  provisional  sentence  against  the 
defendant  on  certain  bills  drawn  by  them  at  Paris  and  accepted 
by  the  defendant  at  Johannesburg,  were  described  in  the  sum- 
mons filed  as  "  of  Paris,  France." 

Mildnuiy,  for  pUibtiflb,  moved. 

/.  Waldie  Pierwm,  for  the  defendant,  opposed  on  the  ground 
that  the  defendant  had  not  been  served  with  a  true  copy  of  the 
summons  filed,  in  that  the  words  "of  Paris,  France,"  had  been 
omitted  from  the  copy  served  on  the  defendant ;  see  Loots  v.  van 
Vuren  ([1878]  Kotz^,  67);  Russell  and  Fleming  v.  LeviU  ([1904] 
T.H.  322). 

Milchnay,  in  reply,  submitted  that  the  words  were  not  mate- 
rial to  the  validity  of  the  summons,  and  that  their  omission  from 
the  copy  served  on  the  defendant  could  not  render  the  whole 
summons  inoperative. 

Cur.  adv.  vuU. 

Postea  (March  13):— 

Smith,  J. :  This  is  a  provisional  case,  the  action  being  brought 
by  pUuntif&i  on  certain  commercial  bills  drawn  by  the  plaintiffis 
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and  accepted  by  the  defendant.  No  defence  is  raised  on  the 
merits,  but  application  was  made  to  dismiss  the  action  on  the 
ground  that  the  copy  of  the  summons  served  on  the  defendant 
was  not  a  true  copy  of  the  original.  It  appears  that  in  the  body 
of  the  summons  filed  the  plaintiffs  were  described  as  "of  Paris, 
France,"  whilst  these  three  words  were  omitted  from  the  copy 
served  on  the  defendant.  This  objection  is  purely  technical,  and 
I  only  adjourned  my  judgment  to  consider  certain  cases,  which 
it  was  contended  were  binding  upon  me,  and  which  were  said  to 
be  conclusive  in  favour  of  the  defendant's  contention  that  the 
action  should  be  dismissed.  The  object  of  a  summons  is  to  get 
the  defendant  before  the  Court  and  to  give  him  information  both 
as  to  the  person  making  the  claim  upon  him  and  as  to  the  nature 
of  the  claim.  In  a  provisional  case  copies  of  the  documents  upon 
which  the  plaintiff  claims  he  is  entitled  to  judgment  must  be 
served,  in  order  that  the  defendant  may  know  exactly  on  what 
acknowledgment  of  debt  judgment  is  being  asked.  These  I  may 
term  the  essentials  of  a  j^ummons. 

It  is  not  contended  in  the  present  case  that  the  defendant  did 
not  know  who  the  plaintifls  were  or  was  ignorant  of  the  claim 
against  him ;  but,  because  through  erix)r  or  oversight  three  im- 
material words  were  omitted  in  the  copy  of  the  summons  served 
upon  the  defendant,  I  am  asked  to  dismiss  this  action  and  put  the 
plaintiff  to  the  expense  of  commencing  de  novo.  I  say  "im- 
material words,"  because  it  is  clear  from  the  form  of  provisional 
summons  contained  in  the  appendix  to  the  Rules  of  Court,  they 
need  not  have  been  inserted.  I  do  not  wish  to  encourage  any 
laxity  in  practice,  but  my  sense  of  justice  revolts  at  the  idea  that 
in  a  case  like  the  present,  where  no  prejudice  whatever  has  or 
could  be  occasioned  to  the  defendant,  I  should  be  compelled  to  dis- 
miss this  action  and  put  the  plaintiffs  to  the  expense  of  commenc- 
ing again.  I  have  had  an  opportunity  of  looking  into  the  two 
coses  relied  upon  by  Mr.  Pieraon  in  support  of  his  contention,  viz., 
L(k)ti^  V.  van  Viiren  ([1878]  Kotz6,  57)  and  Ritssell  and  Fleming 
V.  Lpvift  ([1904]  T.H.  322).  In  both  cases  essential  particulars 
were  wanting  in  the  copy  of  the  summons  served  on  the  defend- 
ant. In  the  former  case  no  copies  of  the  documents  were  served 
with  summons  (which  was  itself  undated),  and  in  the  latter  case 
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tlie  copy  did  not  purport  to  bear  the  signature  of  the  registrar 
These  were  material  matters  to  be  attached  to  or  coDtained  in 
the  summons ;  but  the  cases  are  not  authorities  for  the  pix)posi- 
tion  that  any  immaterial  omission  from  the  copy  of  the  summons 
is  fatal  to  the  action.  In  the  Bank  of  Africa  v.  Harper  (4  E.D.C. 
252),  where  the  copy  of  one  of  the  documents  sued  upon  was  not 
served,  the  court  did  not  dismiss  the  action,  but  adjourned  the 
case  for  a  copy  to  be  served.  In  Kaiser  v.  Fujiconer  (9  C.T.R. 
611)  a  promise  to  pay  was  written  on  the  blank  form  of  a 
broker  s  note,  which  contained  certain  printed  words,  which  had 
no  relation  to  the  contract  sued  on.  These  printed  words  were 
omitted  in  the  copy  of  the  conti-act  served  on  the  defendant.  Ob- 
jection was  taken  on  the  part  of  the  defendant  that  he  was  not 
served  with  a  true  copy  of  the  document  sued  upon;  but  it  was 
overruled  as  the  words  omitted  were  immaterial,  and  provisional 
sentence  was  granted.  There  is  no  distinction  in  principle  be- 
tween immaterial  words  on  a  summons  and  in  a  document  which 
must  be  attached  to  a  summons.  If  the  principle  contended  for 
in  this  case  is  to  hold  good,  then  even  tlie  accidental  omission  of 
a  letter  would  prevent  the  copy  of  a  summons  or  other  document 
from  being  a  true  copy  of  the  original ;  indeed,  it  might  be 
necessary  to  go  further,  and  insist  upon  the  presence  or  absence 
of  the  crossing  of  a  "  t "  or  the  dotting  of  an  "  i."  The  age  of  such 
technicalities  has  gone  by  so  far  as  I  am  concerned. 

Mr.  Piermn  urged  that  the  words  omitted  were  not  im- 
material, as,  had  they  been  inserted,  his  client  would  iiave  known 
that  the  plaintiffs  were  resident  out  of  the  jurisdiction,  and  would 
have  been  entitled  to  apply  for  security  for  costs.  But  as  I  have 
pointed  out,  the  Rules  of  Court  do  not  require  the  insertion  of  the 
words,  and  it  is  idle  to  suggest  that  the  defendant,  the  acceptor 
of  these  bills  of  exchange  drawn  by  the  plaintiffs  in  Paris  against 
goods,  was  unaware  that  the  drawer  of  these  bills  was  resident 
out  of  the  jurisdiction.  I  therefore  overrule  the  objection  and 
give  provisional  judgment  for  the  plaintiff's. 

Plaintiffs'  Attorneys:  Diumit  tf:  Davis;  Defendant's  Attor- 
ney :  J.  U.  Uoyan, 
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O'HEA  V.  QUIN. 
1905.    March  13, 14  and  17.    Smith,  J. 

Parttieri^ip. — SolicUors, — Dumoluiion.  —  OoodwiUi — CurrmU  eatet,  — 
Commission  where  one  partner  is  appointed  liquidaior. 

Where  on  a  dissolution  of  a  partnership  between  solicitors  one  partner 
is  by  agreement  between  the  parties'  appointed  liquidator  of  the 
business,  he  is,  in  the  absence  of  any  stipulation  to  the  contrary; 
entitled  to  the  commission  usCially  allowed  to  liquidators  of  snch 
businesses. 

Where  current  cases  are  carried  on  by  one  of  the  partners  after  the 
dissolution,  such  partner  is,  in  the  absence  of  any  agreement 
between  the  parties,  entitled  to  the  fees  due  for  the  work  d<Mie 
by  him  as  from  the  date  of  the  dissolution. 

This  was  an  action  for  a  statement  of  an  acoonnt 
It  appeared  that  on  the  30th  Ap'ril,  1902,  the  plaintiff  and  the 
defendant  entered  into  partnership  as  solicitors,  notaries  and 
conveyancers  under  the  style  or  firm  of  Quin  &  O'Hea.  The 
partnership  was  to  commence  and  did  commence  on  the  18th 
May,  1902,  and  was  to  continue  for  a  term  of  five  consecutive 
years,  except  tliat  under  certain  specified  circumstances  one  or 
other  partner  should  have  the  right  to  terminate  the  partnership 
by  giving  one  month's  notice  to  the  other.  These  circumstances 
having  arisen,  the  defendant  duly  gave  notice  to  the  plaintiff  to 
terminate  the  partnership  on  the  30th  April,  1903.  By  the  deed 
of  dissolution  which  was  executed  between  the  parties  the 
defendant  was  appointed  liquidator  of  the  partnership,  and  he 
immediately  proceeded  with  the  liquidation.  There  was  no 
agreement  that  the  defendant  was  to  receive  any  commission  as 
liquidator.  The  plaintiff,  however,  became  dissatisfied  with  the 
manner  in  which  the  affairs  of  the  partnership  were  being 
liquidated  by  the  defendant,  and  by  consent  of  parties  J.  H. 
Rainier  was  on  the  20th  November,  1903,'by  order  of  the  High 
Court  appointed  to  succeed  the  defendant  as  liquidator.    Rainier 
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thereapon  carried  out  the  further  liquidation,  and  eventually 
framed  a  liquidation  and  distribution  account  in  which  he  in- 
corporated the  liquidation  ae  carried  out  by  the  defendant  for 
the  period  that  he  was  liquidator. 

In  April,  1904,  an  application  was  made  by  Rainier  to  the 
Court  for  confirmation  of  this  account,  and  for  an  order  discharg- 
ing him  from  office.  This  application  was  opposed  by  the 
plaintiff  on  the  ground  that  Rainier  had  exceeded  his  authority 
in  disposing  of  certain  assets  to  the  defendant  The  Court, 
however,  refused  to  make  an  order  on  the  papers  as  they  stood, 
on  the  ground  that  under  the  circumstances  the  liquidator  was 
accountable  to  the  parties  only;  that  if  they  were  satisfied  with 
his  actions  they  could  release  him,  and  that,  if  they  were  not 
satisfied,  any  dispute  between  them  could  only  be  determined  by 
the  Court  in  an  action  properly  instituted  for  that  purpose.  In 
view,  however,  of  the  fact  that  all  the  parties  were  at  the  time 
before  the  Court,  and  were  anxious  to  have  the  matter  decided, 
the  Court  consented  to  treat  the  ground  of  the  plaintiff's  opposi- 
tion to  Rainier's  application  as  an  application  to  set  aside  the 
aforesaid  sale.  A  report  of  the  application  is  to  be  found  in  the 
reports  for  [1904]  T.H.  77. 

The  plaintiff  now  sued  the  defendant  for  a  statement  of  ac- 
count. He  alleged  that  on  several  occasions  the  defendant  had  at 
his  request  rendered  him  accounts  of  the  partnership  affairs,  but 
that  none  of  the  accounts  showed  the  true  position  of  affigdrs,  and 
that  they  were  inaccurate  in  respect  of  some  eleven  items,  which 
were  specifically  stated  in  the  declaration.  The  Court  pointed 
out  that  the  action  should  have  been  instituted  against  Rainier 
as  having  improperly  carried  out  the  liquidation.  It  was,  how- 
ever, stated  that  the  defendant,  who  was  anxious  to  have  the 
matter  finally  determined,  had  no  desire  to  take  advantage  of 
the  position.  It  is  only  considered  necessary  to  report  the  case 
in  respect  of  two  of  the  items  which  were  called  into  question  by 
the  plaintiff.  The  one  was  for  an  account  of  all  the  moneys  re- 
covered in  cases  which  were  current,  but  not  concluded,  at  the 
time  of  the  dissolution.  The  partnership,  it  appears,  had  been 
credited  with  the  fees  that  were  due  for  work  done  in  connection 
with  these  cases  up  to  the  time  of  the  dissolution.    The  rest  of 
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t)ie  fees  were  credited  to  the  defendant,  w)io  alone  conducted  the 
cases  after  t)ie  disHoIution.  The  other  item  was  for  a  distribution 
of  a  8UIU  of  £254, 10s.  6d.,  which  amount  it  appeared  was  the  oom- 
mission  at  the  rate  of  5  per  cent,  on  all  moneys  collected,  with 
whiclk  tlie  defendant  liad  been  credited  for  the  period  thi^t  he 
was  li(}uidator. 

The  plea  of  the  defendant  was  that  a  proper  statement  of 
account  had  been  rendered  to  the  plaintiff,  and  tliat  all  matters 
in  dispute  had  been  finally  agreed  upon  and  were  settled  between 
the  parties.  No  point  was  apparently  made  of  the  fact  that  none 
of  these  points  were  raised  by  the  plaintiff  in  the  application  of 
April,  1904. 

t/.  Stratft/nl  contended  that  the  plaintiff  was  entitled  to  his 
share  of  the  pi*oceeds  of  the  cases  which  were  current  at  the 
time  of  the  dissolution,  but  which  only  ooncluded  after  tlie  dis- 
solution. These  cases  were  entrusted  to  the  partnersliip,  aud 
aHliDugh  the  partnership  was  dissolved  on  the  30th  April,  it 
must  be  considered  to  have  continued  in  respect  of.  these  cases 
until  they  were  concluded.  That  being  so,  the  plaintiff  was 
entitled  to  his  share  of  the  fees  which  became  due  after  the  dis- 
solution. With  regard  to  the  commission,  he  submitted  that,  as 
there  was  no  agreement  to  that  effect,  tiie  defendant  was  not 
entitled  to  charge  a  commission,  and  that  the  amount  with  which 
he  )iad  been  credited  as  commission  should  be  distributed  between 
the  partners. 

/.  TK.  Leanafd,  K.C.  (with  him  Manfred  Natiian),  for  the 
defendant,  contm:  There  is  no  goodwill  in  partnersliip  between 
solicitor,  and  the  clients  of  the  fiiin  were  after  the  dissolution  at 
liberty  to  go  to  whichever  partner  they  pleased  The  defendant 
liaving  accordingly  been  allowed  by  the  clients  to  conduct  the 
cases  after  the  dissolution,  it  is  clear  that  he  alone  is  entitled  to 
the  fees  received  for  these  cases.  With  regard  to  tlie  commis- 
sion, he  submitted  that  the  defendant  was,  apart,  from  any 
agreement,  entitled  to  the  usual  commission  to  which  any  other 
liquidator  would  have  been  entitled. 

Car,  adv.  viUt 
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7*o«/m  (March  17):— 

Smith,  J.,  held  with  regard  to  current  cases  that  there  was 
DO  goodwill  in  a  pai-tnership  between  Holicitors ;  that  a  dissolu- 
tion of  such  a  partnership  operated  as  a  discharge  by  the  clients 
in  so  far  as  the  firm  was  concerned ;  that  whatever  was  done 
after  such  a  dissolution  must  be  held  to  have  been  done  under  a 
new  agreement,  and  that  consequently  the  defendant  having 
alone  conducted  these  current  cases  after  the  dissolution,  he 
alone  was  entitled  to  the  fees  received  for  the  work.  With 
regard  to  the  commission,  he  found  that  the  commission  with 
which  the  defendant  had  been  credited  for  the  work  done  by 
him  as  liquidator  was  the  usual  amount  allowed  to  the  liquidator 
of  such  a  business,  and  held  that  where  on  a  dissolution  of  a 
partnership  one  of  the  partners  was  by  agreement  between  the 
parties  appointed  liquidator  of  the  iirm,  such  partner  was,  in  the 
absence  of  any  provision  with  regard  to  commission,  entitled  to 
the  commission  usually  allowed  to  li(|uidators  of  the  particular 
kind  of  business. 

PlaintifTs  Attorney :  Plaintitf  in  person ;  Defendant's  Attor- 
neys: Qaiii  ft  Crozicr. 
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GOLDBERG  v.  TRIMBLE  AND  BENNETT. 

1906.    March  U,  15  md  17.    Smith,  J. 
Partnership. — Fiduciary  rskUionthip. — Secret  profit§. 

The  plaintiff  and  the  defendantp  entered  into  an  agreement  of  partner- 
ship tor  the  purpose  of  purchasing  by  way  of  specnlatioa  certain 
specific  property,  which  included  a  number  of  shares  in  a  limited 
liabQity  company.  The  defendant  T  was  employed  to  effect  the 
purchase  on  behalf  of  the  partnership^  and  alter  doing  so  purchased 
on  behalf  of  himself  and  the  defendant  B^  and  without  disdowing 
the  fact  to  the  plaintiff,  certain  landed  property  forming  part  of  the 
assets  of  the  company,  ffdd^  that  this  transacticm  was  not  within 
the  scope  of  the  partoership  business  or  so  connected  therewith  as 
to  entitle  the  plaintiff  to  share  in  the  profits. 

This  was  an  action  for  a  declaration  of  righta 
It  was  alleged  in  the  declaration  that  on  the  lOtfa  Febmary^ 
1902,  the  plaintiff  and  the  defendants  entered  into  an  agreement 
of  partnership  at  Durban  for  the  purpose  of  purchasing  in  their 
joint  names  and  in  equal  shares  from  one  W.  K  Hollard  certain 
landed  and  other  properties  in  the  Transvaal,  including  5500 
shareB  in  a  certain  registered  partnership,  called  the  Sigma 
Building  Co.,  which  shares  were  duly  acquired.  This  agreement 
was  styled  the  *'  first  partnership."  On  the  same  day,  but  sab- 
sequent  to  the  execution  of  the  aforesaid  agreement,  the  plaintifiT 
and  the  defendants,  acting  upon  information  imparted  by  the 
plaintiff  to  the  defendants,  entered  into  a  further  verbal  agree- 
ment to  the  effect  that  the  defendant  Trimble,  who  was  going  to 
Johannesburg  for  the  purpose  of  entering  into  the  contract 
with  Hollard  on  behalf  of  the  first  partnership,  should  purchase, 
for  the  three  partners  in  equal  shares  either  the  remaining 
share  capital  in  the  Sigma  Building  Co.  or  certain  twenty-eight 
stands  on  Government  Square,  Johannesburg,  which  stands 
formed  part  of  the  said  Sigma  Building  Ca's  asseta  This 
agreement  was  called  the  "  second  partnership."  The  defendant 
Trimble  proceeded  to  Johannesburg,  and  there  in  breach  of  his 
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obligations  to  the  second  partnership  purchased  for  the  joint 
account  of  the  defendant  Bennett'  and  himself  the  twenty-eight 
stands  ^n  question. 

On  these  allegations  the  plaintiff  contended:  (1)  That  the 
purchase  by  the  defendant  Trimble  of  the  twenty-eight  stands 
was  a  partnership  transaction  in  which  he  was  entitled  to  share ; 
or  (2)  that  it  was  made  by  Trimble  on  behalf  of  the  second 
partnership ;  or  (3)  that  the  defendants  were  not  entitled  with- 
out the  knowledge  and  consent  of  the  plaintiff  to  purchase  any 
of  the  assets  of  the  Sigma  Building  Ca,  and  that  having  done  so 
the  plaintiff  was  entitied  to  share  in  the  proceeds ;  or  (4)  that 
the  transaction  was  in  such  competition  with  the  first  partner- 
ship existing  between  the  plaintiff  and  the  defendants  as  entitied 
him  to  a  share  in  the  profits. 

The  defendants,  while  admitting  the  first  partnership,  the 
acquisition  by  the  said  partnership  of  the  5500  shares  in  the 
Sigma  Building  Co.,  and  the  purchase  by  Trimble  of  the  said 
twenty-eight  stands,  denied  the  second  partnership  and  all  the 
other  allegations  on  which  the  plaintiff  based  his  claim  to  an 
interest  in  the  said  stands. 

The  facts  and.  the  arguments  of  counsel  are  noted  in  the 
judgment  delivered. 

J,  B.  Willuimson  (with  him  0.  P.  Stevens  and  A.  D.  Home) 
appeared  for  the  plaintiff. 

J.  W,  Leonard,  K.C.  (with  him  S.  Solomon  and  Z.  Kelney), 
appeared  for  the  defendants. 

Cur.  adv.  vuU. 

Porteti  (March  17):— 

Smith,  J. :  The  plaintiff's  claim  in  this  action,  stated  shortly, 
ill  to  share  in  the  profits  of  the  purchase  by  the  defendants  from 
the  Sigma  Co.  of  twenty-eight  stands  on  Government  Square, 
on  the  ground  that  it  was  a  partnership  transaction  or  effected 
under  such  circumstances  as  to  entitle  him  to  have  it  treated  as 
a  partnership  transaction. 

The  material  allegations  in  the  declaration   on  which  tluH 
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claim  in  based  arc  as  follows:  On  the  lOUi  Fubi-uary,  1902,  the 
parties  to  this  action  entered  into  an  agreement  of  partnership, 
the  object  of  the  partnership  being  to  acquire  from  one  Hollord 
certain  properties  in  Pretoria,  Johannesburg  and  elsewhere,  and 
5500  shares  in  the  Sigma  Co.  Subsequently  to  the  signing  of 
the  agreement,  but  on  the  same  day,  a  further  verbal  agreement 
was  entered  into  to  the  effect  that  Trimble,  who  was  going  to 
Johannesburg  to  enter  into  the  contract  with  HoUard  on  behalf 
of  the  partnership,  should  purchase,  if  he  could,  for  the  three 
partnera  in  equal  shares  either  the  remaining  share  capital  in  the 
Sigma  Co.  or  the  twenty-eight  stands  on  Government  Square, 
which  were  part  of  the  company's  assets ;  this  verbal  agreement 
is  called  the  second  partnership.  Trimble  proceeded  to  Johan- 
nesburg, and  there  in  breach  of  this  second  partnership  purchased 
on  the  joint  account  of  Bennett  and  himself  the  twenty-eight 
stands  in  question. 

On  these  alleged  facts  the  plaintiff  in  the  declaiution  based 
four  contentions  or  submissions : — 

(1)  That  this  was  a  partnership  transaction ;  or 

(2)  That  it  was  entered  into  by  Trimble  on  behalf  of  the 

second  partnership ;  or 

(3)  That  the  defendants  were  not  entitled  without  the  con- 

sent of  the  plaintiff  to  purchase  any*  of  the  assets  (4 
the  Sigma  Co. ;  or 

(4)  That  the  transaction  was  such  a  competition  with  the 

business  of  the  partnership  as  entitles  the  plaintiff  to 

share  in  the  profits. 
The  defendants'  defence  was  a  simple  denial  of  all  the 
material  facts  on  whioli  the  claim  was  founded.  I  do  not  con- 
sider it  material  to  state  the  facts  of  the  cose ;  but  I  will  briefly 
allude  to  the  more  material  of  them  in  considering  the  plaintiff  *h 
contentions. 

The  first  question  to  be  decided  is  one  purely  of  fact — Was 
any  such  agreement  as  alleged  entered  into  ?  On  the  part  of 
the  plaintiff  I  have  his  own  evidence,  that  of  his  brother  and  of 
Champneys;  on  the  other,  that  of  the  two  defendants  and  of 
Bume.  It  is  the  evidence  of  persons  deposing  to  conversatioDs 
which  took  place  upwards  of  three  years  ago.    Taking  the  evi- 
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dence  adduced  for  the  plaintiff  at  its  best  it  is  admittedly  in- 
definite, or,  as  his  learned  counsel  termed  it,  ''  nebulous/'  though 
he  qualified  his  adjective  subsequently  by  explaining  that  he 
only  meant  that  it  was  not  put  into  writing  because  the  parties 
were  uncertain  as  to  what  they  would  obtain.  Whilst  what  they 
would  obtain  was  in  the  clouds,  what,  according  to  the  plaintiff, 
they  wished  to  obtain  and  i^eed  to  obtain  was  definite  enough, 
viz.,  either  all  the  remaining  shares  in  the  Sigma  Co.  with  a  view 
to  acquiring  thereby  the  property  of  the  company,  or  a  portion 
of  the  company's  property,  viz.,  the  twenty-eight  stands. 

The  denial  of  the  defendants  that  any  such  agreement  was 
made  or  that  any  discussion  took  place  as  to  the  desirability  of 
acquiring  any  property,  other  than  the  Hollard  properties,  is 
clear  and  explicit.  I  not  only  am  inclined  to  place  greater  cre- 
dence in  them  personally  as  witnesses,  but  all  the  probabilities 
of  the  case  seem  to  me  strongly  in  favour  of  the  accuracy  of 
their  account.  I  will  mention  just  a  few  of  the  considerations 
which  present  themselves  to  my  mind,  and  which  lead  me  to 
doubt  the  accuracy  of  the  recollection  of  the  plaintiff  and  his 
witnesses.  The  plaintiff  says  that  from  the  first  he  regarded  the 
shares  in  the  Sigma  Co.  as  the  really  valuable  asset  to  be  obtained 
from  Hollard.  The  property  of  this  company  consisted  of  these 
twenty-eight  stands  in  Government  Square  and  of  Marshall's 
Square,  and  all  along  before  the  partnership  agreement  was 
entered  into  he  was  impressing  upon  the  defendants  the  value 
of  this  property  and  of  the  desirability  of  acquiring  it.  The 
acquisition  of  the  property  was  to  be  effected  either  by  obtain- 
ing the  balance  of  the  shares  in  the  company  or  by  the  direct 
purchase  from  the  company  of  the  stands  in  Qovemment  Square. 

Now  this  being  so,  it  certainly  does  seem  extraordinary  that 
no  mention  of  it  should  be  made  in  the  partnership  agreement. 
Even  assuming  that  no  definite  agreement  was  come  to  until 
after  the  signing  of  the  partnership  agreement,  as  the  plaintiff 
asserts  in  his  declaration,  still,  considering  the  importance  he 
attached  to  it,  it  seems  strange  that  the  plaintiff  as  a  business 
man  should  not  have  been  careful  to  see  that  it  was  reduced  into 
writing.  Then  Trimble,  on  behalf  of  the  partnership,  was  pro- 
ceeding to  Johannesburg  to  conclude  the  contract  with  Hollard 
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and  for  that  purpose  powers  of  attorney  were  given  to  him  fay 
the  plaintiff  and  Bennett  He  was  also  gmng,  aoeording  to  the 
plaintiff,  to  obtain  on  the  partnership  behalf  the  shares  or  the 
stands ;  but  he  carried  with  him  no  authority  from  the  plaintiff 
or  from  Bennett  to  enter  into  any  contracts  for  this  purpose,  his 
powers  being  limited  to  conclude  Uie  purchase  from  Hdlaid  of 
his  properties. 

Then  again  we  have  the  fact  that  no  inquiry  is  made  fay 
plaintiff  as  to  how  Trimble. is  succeeding  in  his  negotiations  for 
the  acquisition  of  the  shares  or  the  stands — whether  there  were 
any  and  what  prospects  of  success.  Trimble's  report  of  the  15th 
February  of  the  conclusion  of  the  agreement  with  Hdkuid  is 
received,  and  the  plaintiff  says  that  he  called  Bennett's  atten- 
tion to  the  fact  that  no  mention  was  made  of  any  negotiations  for 
the  purchase  of  the  shares  or  stands,  and  that  Bennrtt  told  him 
he  had  better  write  to  Trimble  about  it.  Bennett  denies  this 
absolutely.  On  the  19th  February  the  plaintiff  does  write  to 
Trimble,  but  there  is  not  a  syllable  about  the  fftands  or  any 
inquiry  as  to  whether  he  has  started  any  negotiations  or  insti- 
tuted any  inquiry  to  see  whether  the  shares  or  stands  can  be 
obtained,  and  on  what  terms.  The  only  allusion  to  the  matter  is 
contained  in  the  question,  "  What  is  your  opinion  re  buying  out 
the  holders  of  the  Sigma  Syndicate  ? "  The  construction  I  piaoe 
upon  this  language  is,  "  Do  you  think  it  would  be  a  good  thing  to 
buy  out  the  holdings  of  the  other  shareholders  ? "  Why  ask 
Trimble's  opinion  ?  His  opinion,  according  to  the  plaintiff,  was 
known,  and  its  desirability  had  been  agreed  upon.  What  I 
should. have  expected  the  plaintiff  to  have  asked  would  have 
been,  "Have  you  ascertained  who  the  other  shareholders  are? 
Will  they  part  with  their  interest  and  at  what  price  ? "  It  is 
argued  that  this  question  shows  there  had  been  previous  discus- 
sions between  the  parties  on  the  subject  I  cannot  agree.  It 
appears  to  me  much  more  like  the  action  of  a  man  throwing  out 
a  new  idea  for  Trimble's  consideration. 

Again,  if  either  the  purchase  of  the  shares  or  the  stands  had 
been  discussed,  it  is  in  the  highest  degree  improbable  that  the 
question  of  finance  in  the  event  of  Trimble's  success  should  not 
have  been  discussed  or  at  least  adverted  ta    The  capital  of  the 
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Sigma  Co.  was  £25,000  in  26,000  shares  of  £1  each.  Even  assum- 
ing that  they  oonld  get  the  balance  of  the  shares  at  the  same  price 
as  they  were  to  pay  Hollard,  it  involved  a  sam  of  about  £100,000, 
and  as  the  contract  with  HoUard  involved  some  £96,000, 1  should 
have  expected  that  the  ways  of  raising  an  additional  £100,000 
would  at  all  events  be  discussed. 

I  pass  over  the  plaintiff's  silence  after  he  became  aware  of  this 
transaction,  of  the  absence  of  any  claim  on  l^s  part  both  at  the 
interview  between  himself  and  Trimble  and  Winship  in  the  street 
at  Durban  in  January,  1903,  and  at  the  meetings  between  the 
partners  on  the  7th  and  9th  of  April.  His  silence  on  the  two 
later  occasions  he  attributes  to  his  solicitor's  advice,  which  seems 
extraordinary  if  at  that  time  he  considered  that  he  had  any  legal 
daim  against  the  defendants.  However  that  may  be,  the  fact 
remains  that  from  January,  when,  according  to  Trimble,  he  told 
the  plaintiff  of  the  purchase,  or  from  March,  when  he  says  he  first 
knew  definitely  of  it — ^though  he  admits  hearing  rumours  before, 
which  did  not  move  him  even  to  an  inquiry  on  the  subject—down 
to  July  no  daim  wits  put  forward  by  the  plaintiff  to  a  share  in 
this  transaction. 

Then  I  take  the  first  declaration  filed  in  this  action,  which 
was  excepted  to  and  struck  out  by  Mr.  Justice  Solomon  as  dis- 
dcsing  no  cause  of  action,  on  the  ground,  as  I  understand,  that 
all  the  negotiations  between  these  parties  were  reduced  to  writing 
and  embodied  in  the  partnership'  agreement.  Is  it  credible  that 
if  the  definite  agreement  alleged  in  this  declaration  had  ever 
been  entered  into  the  fact  would  not  have  been  stated  in  that 
declaration  ? 

These  considerations  lead  me  to  the  oondusion  that  the 
defendants'  evidence  is  correct,  and  I  am  satisfied  that  no  such 
verbal  agreement  as  is  alleged  was  ever  made ;  that  no  arrange- 
ment, whether  nebulous  or  otherwise,  was  ever  entered  into,  and 
that  no  sujy^estion  or  discussion  as  to  the  purchase  of  the  shares 
or  the  stands  ever  took  place  between  these  three  persons.  The 
partnership  between  them  was  confined  to  one  definite  trans- 
action— ^the  purchase  of  the  HoUard  properties.  I  therefore  find 
that  the  purchase  of  these  stands  by  the  defendants  was  not  a 
partnership  transaction,  was  outside  the  scope  of  it,  and  was  not 
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effected  by  Trimble  as  the  agent  of  the  partnership,  or  in 
pursuance  of  any  arrangement,  understanding,  negotiation  or 
discussion  between  the  members  of  it  Further,  I  am  satisfied 
that  prior  to  his  arrival  in  Johannesburg  Trimble  had  no  idea  of 
purchasing  the  property,  and  that  Bennett  had  no  idea  of  it 
either. 

The  next  basis  of  claim  made  in  the  declaration  is  that  the 
defendants  could  not  legally  acquire  a  share  of  the  assets  of  the 
Sigma  Co.  without  the  plaintiff's  assent.  I  understand  the  con- 
tention to  be  this,  viz.,  that  the  Sigma  Co.  is  a  registered  partner- 
ship, and  not  a  corporate  body ;  that  the  articles  of  association 
(art.  8)  provide  that  each  share  gives  a  proportionate  share  in 
the  ownership  of  the  company's  assets ;  that  the  plaintiff  and 
defendants  were  joint  owners  of  certain  shares,  and  by  reason 
thereof  owners  of  a  proportionate  part  of  the  stands  forming  part 
of  the  assets  of  the  .company.  From  this  it  is  deduced  that  the 
defendants  could  not  purchase  assets  of  which  the  plaintiff  was 
joint  owner  without  his  consent  This  company  was  registered 
under  the  Limited  Liability  Law  of  the  Transvaal,  and  I  am 
unable  to  see  that  it  differs  in  its  characteristics  from  any  other 
company  registered  under  the  Limited  Liability  Law.  It  is  a 
different  entity  to  its  shareholders,  and  if  any  doubt  could  exist 
in  any  case  as  to  the  power  of  a  limited  company  to  sell  property 
to  one  of  its  members  withoqt  the  consent  of  all,  in  the  present 
case  it  can  hardly  exist,  considering  the  terms  of  art  30,  which 
give  a  specific  power  to  the  board  of  directors  to  make  contracts 
of  any  kind  with  a  director  and  without  the  latter  being  required 
to  account  to  the  company  for  any  profit  he  may  make.  It 
would  appear  under  this  that  the  board  might  make  a  contract 
to  sell  one  of  the  company's  properties  to  a  director;  and  if  so^  d 
fortiori  to  a  shareholder  who  is  not  a  director.  In  my  opinion 
the  property  sold  was  not  the  property  of  the  plaintiff,  but  the 
property  of  a  different  persona,  viz.,  the  company. 

With  regard  to  the  contention  that  by  the  purchase  of  these 
stands  the  defendants  were  entering  into  competition  with  the 
business  of  the  partnership,  it  seems  to  me  that  it  cannot  be 
sustained.  The  partnership  agreement  was  entered  into  to  ac- 
quire the  Hollard  properties;  and  it  is  admitted,  though  the 
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agreement  does  not  say  so,  that  the  purpose  was  to  dispose  of 
them  again.  Now  these  properties  consisted  of  the  Empire 
Theatre  and  certain  stands,  all  with  buildings  upon  them,  in 
the  neighbourhood  of  Marshall's  Square.  I  am  unable  to  see 
that  the  purchase  and  sale  of  vacant  stands  in  Government 
Square  is  any  such  competition  with  the  business  of  the  partner- 
ship as  gives  the  plaintiff  the  right  he  claims  in  this  action. 

There  remains  only  the  contention  on  which  I  gather  the 
plaintiff  relied  more  strongly  than  on  any  of  the  points  I  have 
touched  on.  This  is  that  this  was  such  a  dealing  with  pro- 
perty in  which  the  partnership  was  interested  as  to  entitle*  the 
plaintiff  to  claim  a  share  in  the  profits  of  the  transaction. 
This  is  not  one  of  the  contentions  mentioned  in  the  declara- 
tion. There  is  an  allegation  that  Trimble  purchased  these 
stands  in  breach  of  his  duty  to  the  second  partnership,  but  as  I 
have  found  that  no  such  second  partnership  existed,  this  appears 
to  fall  to  the  ground.  However,  the  contention  was  raised  and 
argued,  and  therefore  I  think  it  best  to  deal  with  it  It  w&s  put 
thos :  The  partnership  owned  5500  shares  in  the  Sigma  Co. ;  the 
property  of  the  Sigma  Co.  consisted  of  these  standi  in  Qovem- 
ment  Square  and  of  stands  in  Marshall's  Square.  It  was  the 
interest  of  the  partnership  that  the  properties  of  the  Sigma  Co. 
should  be  sold  at  as  high  a  price  as  possible,  and  it  was  Trimble's 
daty  as  representing  the  partnership  to  see  that  the  highest 
price  was  given,  whilst  his  interest  as  purchaser  was  to  obtain 
the  stands  for  himself  and  Bennett  as  cheaply  as  possible. 
Again,  it  was  said  that  Trimble  was  being  paid  by  the  partner- 
ship, he  acquired  the  knowledge  that  these  stands  were  of  con- 
siderable value,  and  the  partnership  is  entitled  to  the  benefit  of 
this  knowledge.  Now  this  is  not  a  proceeding  to  set  aside  this 
contract ;  the  question  to  be  decided  appears  to  me  to  be  whether, 
having  regard  to  the  acquisition  by  the  partnership  of  the  Sigma 
shares,  the  purchase  by  the  defendants  of  this  property  from  the 
Sigma  Co.  was  a  transaction  so  connected  with  the  partnership 
business  that  the  plaintiff  is  equitably  entitled  to  share  in  its 
profits. 

The  purchase  of  the  stands  was  a  perfectly  bond  fide  one, 
and  for  what  was  then  considered  a  fair  price.     The  Sigma  Co. 
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was  prepared  at  the  time  to  take  £100,000  from  the  Qovemment, 
with  whom  some  informal  negotiations  were  going  on.  They 
asked  from  Trimble,  and  Trimble  agreed  to  pay,  £110,000  for 
thenL  The  defendants  thns  actually  paid  more  for  the  property 
than  the  company  was  willing  to  take,  and  the  plaintiff  of  coarse 
obtained  his  share  of  the  benefit  of  the  price.  It  is  true  that  the 
property  has  since  become  of  enhanced  value  owing  to  the  way 
it  has  been  dealt  with  and  to  the  rise  in  value  since  the  war; 
but  this  seems  to  be  immaterial.  The  question  to  be  decided 
comes  to  this,  Does  the  fact  that  the  defendants  were  partners 
with  the  plaintiff  in  the  purchase  of  shares  in  the  Sigma  Co. 
make  a  purchase  by  the  defendants,  on  their  own  behalf  and 
without  informing  the  plaintiff,  of  some  of  the  assets  of  the 
Sigma  Co.  such  a  breach  of  good  faith  wluch  should  exist  be- 
tween partners,  or  is  it  a  transaction  so  connected  with  the  in- 
terests of  the  partnership  as  to  entitle  the  plaintiff  to  claim  to 
share  in  it  ? 

I  agree  with  everything  that  has  been  said  as  to  the  principles 
regulating  the  conduct  of  partners  towards  each  other  or  of  agents 
towards  principals.  I  understand  the  rule  to  be  that  a  partner  is 
not  entitled  to  make  use  of  information  or  of  opportunities  afforded 
by  his  connection  with  the  partnership  business,  to  enter  into  any 
transaction  for  his  own  benefit  which  falls  within  the  scope  of  the 
partnership  business. 

As  I  have  already  pointed  out,  the  partnership  was  .entered 
into  for  one  specific  purpose,  viz.,  to  acquire  certain  defined  pro- 
perty belonging  to  Hollard;  the  acquisition  of  any  other  property 
fell  outside  the  scope  of  the  partnership.  The  mere  fact  that  the 
partnership  had  acquired  shares  in  the  company  for  the  purpose 
of  reselling  them  does  not  appear  to  me  to  give  the  partnership 
such  an  interest  in  the  purchase  of  the  property  from  the  company 
as  to  make  it  equitable  to  call  on  the  defendants  to  account.  It 
is  clear  that  it  must  be  only  by  reason  of  the  plaintitTs  interest 
as  a  shareholder  in  the  Sigma  Co.,  and  of  these  stands  being  an 
asset  of  the  Sigma  Co.,  that  he  would  have  any  right  to  relief.  If 
they  belonged  to  any  other  company  or  individual,  the  plaintiflT 
would  have  no  shadow  of  a  claim  to  share  in  the  benefits  of  a 
purchase  by  the  defendants,  under  the  circumstances  disclosed  in 
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this  ease.  In  like  manner,  if  the  partnership  had  not  purchased 
S500  shares  in  the  Sigma  Ca  from  Hollard,  the  plaintiff  wonid 
equally  have  no  daim.  The  contention  really  appears  to  me  to 
be  independent  of  the  partnership ;  but  I  may  say  that  I  know 
no  authority  for  the  proposition  that  any  shareholder  of  a  com- 
pany can  claim  to  share  in  the  profits  made  by  any  other  share- 
holder who  has  purchased  property  from  the  company  without 
his  consent,  or  that  one  joint  owner  of  shares  has  any  such  right 
with  regard  to  his  co-owner  under  the  like  circumstancea  The 
fact  that  Trimble  thought  he  was  making  a  good  bargain  seems 
to  me  to  be  immaterial ;  that  of  itself  would  give  the  plaintiff  no 
right  to  relief. 

The  question  to  be  decided  in  this  case,  I  conceive,  is,  Was  the 
purchase  of  these  stands  by  the  defendants  a  transaction  within 
the  scope  of  the  partnership  agreement,  and  effected  by  them  by 
means  of  knowledge  acquired  by  them  in  the  course  of  the  part- 
nership business  ?  In  my  opinion  it  was  outside  the  scope  of  the 
partnership,  there  was  no  breach  of  good  faith  as  regards  the 
plaintiff*,  and  this  action  should  be  dismissed  with  costa 

Plaintiffs  Attorneys :  Hutekinmm,  Som  £  RuwM  ;  Defend- 
ants Attorneys :  Dumai  Jk  Davis. 
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1905.    March  22,  23,  24  and  28.    Smith,  J. 

Negligence,  —  Obstructing  public  road  fw  repairs,  —  Construction  of 
barrier.  — Injuries, 

The  defendants,  who  were  repairing  a  public  road,  had,  as  they  were 
entitled  to  do,  diverted  the  traffic  from  the  particular  section  under 
repair  by  means  of  a  barrier  consisting  of  a  long  jgum  tree  pole 
supported  at  one  end  by  an  iron  stanchion  and  atr  the  other  by  a 
barrow,  and  which  was  so  constructed  as  to  make  it  distinctly 
visible  to  pei'sons  using  the  road  fcom  such  a  distance  as  to  enable 
them  by  the  exercise  of  ordinary  care  to  avoid  colliding  with  it 
Plaintiff's  husband,  who  was  riding  along  the  i*oad  on  a  bicycle, 
collided  with  the  barrier  and  sustained  such  severe  injuries  that 
he  died  almost  immediately.  Heldy  in  an  action  by  plaintiff  for 
damages,  that  the  defendants,  in  the  absence  of  any  regulation 
prescribing  the  height  and  nature  of  such  a  barrier,  had  sufficienti^ 
complied  with  the  duty  cast  upon  them  of  protecting  the  public 
from  accidents  by  constructing  the  barrier  as  they  did. 

The  plaintiff  in  this  action  claimed  from  the  defendants  the 
sum  of  £2000  as  and  for  damages*  sustained  by  reason  of  the 
death  of  her  husband,  which,  it  was  alleged,  was  caused  by  the 
negligence  of  defendants'  servants. 

It  appeared  that  the  defendants,  who  were  repairing  the  road 
leading  from  Johannesburg  to  Booysens  in  March,  1904,  had 
diverted  the  traffic  from  the  particular  section  of  the  road  at  the 
time  under  repair  by  means  of  a  barrier  erected  diagonally  across 
the  road.  This  barrier  consisted  of  a  gum  tree  pole  of  consider- 
able size,  the  diameter  being  9  inches  at  one  end  and  tapering 
down  to  3  inches  at  the  other.  The  thicker  end  rested  on  a 
wheel-barrow  and  the  thinner  end  on  a  hook  attached  to  an  iron 
stanchion.  The  husband  of  the  plaintiff,  who  was  riding  on  a 
bicycle  along  the  road  on  the  evening  of  the  SOth  March,  collided 
with  this  pole  and  sustained  such  severe  injuries  that  he  died 
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almoBt  immediately.  The  case  for  the  plaintiff  was  that  the 
servauts  of  the  defendants  had  been  guilty  of  negligence  in  the 
manner  they  had  erected  the  barrier,  in  that  the  pole  was  placed 
too  near  the  ground  so  that  it  was  difficult  for  persons  using  the 
road  to  see  it,  and  in  that  it  was  hidden  from  sight  by  the  dust 
which  swept  across  the  road. 

The  defendants  denied  that  there  had  been  any  negligence  in 
the  manner  the  barrier  had  been  erected,  and  pleaded  contributory 
negligence  on  the  part  of  plaintiff's  husband. 

The  facts  appear  from  the  judgment. 

C.  F.  SkiUard  appeared  for  the  plaintiff. 

/.  W.  Lemuird,  K,C.  (wiUi  him  C,  G,  Ward),  appeared  for  the 
defendants. 

Cur.  adv.  vidt. 

Podea  (March  28)  :— 

Smith,  J. :  The  plaintiff  in  this  action  sues  the  defendants  to 
recover  damages  for  the  loss  of  her  husband,  whose  death,  she 
alleges,  was  occasioned  by  the  negligence  of  the  defendants. 

It  appears  that  in  March  last  year  the  road  leading  from 
Johannesburg  to  Booysens  was  being  repaired  by  the  defendants. 
As  is  usual  in  such  cases  the  road  was  being  repaired  in  sections, 
and  to  effect  this  a  barrier  or  barricade  was  placed  across  the 
centre  of  the  section  under  repair,  and  the  traffic  diverted  to  each 
side. 

On  the  30th  March  about  5*30  P.M.,  about  half-an-hour  before 
sunset,  the  plaintiff's  husband  was  riding  on  a  bicycle  along  this 
road.  He  collided  with  the  barrier,  was  thrown  from  the  bicycle, 
and  received  injuries  from  which  he  died. 

The  plaintiff  does  not  challenge  the  right  of  the  defendants  to 
place  an  obstruction  across  the  road  for  the  purpose  of  effecting 
the  repairs ;  but  she  charges  in  her  declaration  negligence  on  their 
part  by  reason  of  the  fact  that  this  obstruction  was  placed  too  near 
the  ground,  so  that  it  was  difficult  for  persons  using  the  road  to 
see  it,  and  that  it  was  hidden  from  sight  by  the  dust  which  swept 
across  the  road. 

The  defendants  plead  that  the  accident  happened  owing  to. 
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such  want  of  care  and  caatioQ  on  the  part,  of  the  deoeaaed  m 
disentitles  the  plaintiff  to  recover  in  this  action.  A  perscm  autho- 
rised to  place  an  obstacle  on  a  pnblic  road  is  onder  a  duty  to  the 
public  to  make  the  obstacle  of  such  a  character  as  shall  be  suffi- 
cient to  warn  persons  using  the  road  of  its  existence,  that  they 
may  avoid  it  and  protect  themselves  from  injury  by  coming  in 
contact  with  it  It  is  not  alleged  that  there  is  any  regulation, 
statutory  or  otherwise,  which  casts  upon  the  defendants  an  obliga- 
tion to  erect  a  barrier  of  any  particular  height  or  of  any  particdar 
substance  under  such  circumstances.  The  barrier  erected  in  the 
present  case  consisted  of  a  gum  tree  pole  of  considerable  sise,  the 
diameter  being  9  inches  at  one  end  and  tapering  down  to  8  inches 
at  the  other ;  in  the  centre  the  diameter  would  be  approximately 
6  inches.  The  thicker  end  rested  on  a  wheel-barrow  and  the 
thinner  end  on  a  hook  attached  to  an  iron  stanchion,  or,  accord- 
ing to  one  witness,  on  a  heap  of  stones  on  which  the  stanchion  wss 
standing.  Both  sides  agree  that  the  pole  was  in  a  horizontal 
position  stretching  from  one  side  of  the  road  under  repair  to  the 
other. 

The  case  for  the  plaintiff  is  that  the  deceased  man  while 
riding  at  an  ordinary  rate,  eigl\t  or  nine  miles  an  hour,  dovm  the 
centre  of  the  road,  sitting  upright  on  his  bicycle  and  looking 
apparently  straight  forward,  without  a^y  variation  of  pace  or 
attempt  to  kvoid  the  obstacle,  rode  straight  into  it  and  thereby  met 
his  death.  The  fact  that  the  deceased  did  not  see  it  is  dear;  and  the 
question  is  whether  he  did  not  see  it  owing  to  the  defendants' 
negligence  in  having  placed  it  so  close  to  the  ground,  and  in 
addition,  as  was  suggested  during  th^  hearing,  in  permitting  it  to 
be  covered  with  mud  s6  as  to  become  more  or  less  of  the  same 
colour  as  the  road,  or  owing  to  the  lack  of  ordinary  care  and 
caution  on  the  part  of  the  deceased.  There  has  been  a  great 
oonflibt  of  testimony  as  to  the  height  of  this  pole  from  the 
ground,  and  connected  therewith  as  to  the  character  of  a  wheel- 
barrow on  which  one  end  rested,  as  to  whether  a  notice  board 
was  attached  to  the  pole  at  the  time  of  the  accident  or  not^  as  to 
the  distance  from  the  pole  of  a  pool  of  ^ood  marking  the  yqiot 
where  the  head  of  the  deceased  rested  when  he  fell,  and  as  to  the 
speed  at  which  he  was  travelling  at  the  time  of  the  accident 
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I  am  relieved  from  going  inta  detail  with  regard  to  much  of  the 
evidence  and  from  giving  any  decision  npon  some  of  these 
disputed  facts,  as  after  a  careful  consideration  of  the  whole  case, 
I  have  arrived  at  the  conclusion  that  this  accident  was  due  to  the 
absence  of  due  and  proper  care  on  the  part  of  the  deceased  man. 

I  have  already  mentioned  the  size  of  this  obstacle  which 
stretched  across  the  whole  breadth  of  the  road  which  the  deceased 
was  traversing.  I  am  satisfied  upon  tlie  evidence  that  it  was 
clearly  visible  the  whole  way  from  the  level  crossing,  where 
the  rom  begins  to  descend,  down  to  the  place  where  the  accident 
happened ;  it  was  broad  daylight,  and  there  was  nothing  to  obstruct 
the  view  of  it  all  this  distance,  which  Recording  to  the  map  is  189 
yards ;  and  whether  it  was  raised  only  8  inches  from  the  ground, 
as  the  plaintiff's  witnesses  estimate,  or  whether  it  was  21  inches, 
according  to  the  measuretaent  of  Mr.  Newe,it  seems  impossible  to 
conceive  that  the  deceased  man  would  not  have  seen  it  had  he 
been  looking. 

Even  had  it  been  coated  with  mud  to  the  extent  spoken  to  by 
some  of  the  witnesses  for  the  plaintiff,  and  so  had  become  of  a 
similar  colour  to  that  of  the  road,  a  pole  raised  above  the  ground 
even  to  the  extent  of  8  inches,  of  the  dimensions  of  the  pole  in 
question,  must  have  been  visible,  as  the  defendante'  witnesses  say 
it;^yas;  and  I  cannot  doubt,  after  the  evidence  I  have  heard,  that 
it  was  clearly  visible  from  a  considerable  distance  to  anyone  coming 
along  that  road  and  taking  ordinary  care  to  see  what  was  on  the 
road  in  front  of  him.  It  is  true  that  Mr.  Davey  says  that  from 
a  distance  of  50  yards  he  had  some  difficulty  in  locating  it ;  but 
though  he  gave  his  evidence  remarkably  well,  I  am  not  able  to 
trust  the  accuracy  of  his  recollection  on  this  point,  having  regard 
to  the  evidence  of  the  other  witnesses.  This  is  not  the  case  of  a 
wire  or  other  thin  obstacle  stretehed  across  the  road,  but  of  a 
trunk  of  a  tree  of  substantial  diameter.  A  person  riding  a 
bicycle  along  a  road,  as  a  person  driving  any  vehicle,  must,  if  he 
uses  ordinary  care,  look  ahead  to  see  what  is  on  the  road  in  front 
of  him,  and  if  there  is  on  the  road  an  obstacle  of  a  substantial 
character  perfectly  visible  from  a  considerable  distance,  as  I  find 
this- to  have  been,  and  if  in  the  broad  daylight  he  rides  or  drives 
straight  into  that  obstacle,  the  inference  appears  to  me  to  be 
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irresistible  that  he  does  so  because  he  is  not  taking  ordinary  care 
to  see  where  he  is  going. 

It  must  not  be  forgotten  that  the  deceased  was  in  the  habit 
of  riding  on  his  bicycle  daily  along  this  road.  Tlie  road  hod 
been  under  repair  for  some  three  months,  and  during  that  time 
an  obstacle  of  a  similar  nature  had  been  placed  on  the  road  at 
some  point  or  other.  I  am  satisfied  on  the  evidence  tliat  it  had 
been  placed  on  this  particular  spot  where  the  accident  happened 
for  some  two  or  three  weeks,  and  I  think  Mr.  Olver  is  mistaken 
when  he  says  that  it  had  been  there  for  only  two  days.  I  think 
so  from  considering  the  stretch  of  road  below  the  barrier  which 
had  been  repaired  and  the  length  of  time,  some  ten  days,  during 
which  that  particular  section  had  been  completed.  Having  regard 
to  the  system  on  which  the  road  was  being  repaired  and  to  the 
distance  of  the  deviations  above  the  barrier,  it  seems  to  me  un- 
likely that  the  barrier  would  have  been  shifted  only  60  feet.  The 
deceased  had  ridden  along  that  road  that  morning,  and  therefore 
must  have  been  aware  that  the  barrier  was  there.  Knowing  that 
an  obstacle  had  been  placed  on  the  road  at  that  spot,  or  about 
that  spot,  his  attention  should  have  been  directed  to  the  necessity 
of  using  care  and  caution  in  avoiding  it.  It  may  be  said,  M'hy 
then  did  he  ride  straight  into  it  without  slackening  speed,  without 
any  attempt  to  save  himself  or  to  turn  aside?  It  is  clear  that  he 
did  not  see  it  or  did  not  sec  it  until  too  late,  or  he  would  have 
made  some  effort  to  save  himself.  The  two  brakes  upon  the 
bicycle  are  said  to  have  been  in  perfect  order  both  before  and 
after  the  accident,  and  thcrefote^  it  cannot  have  been  owing  to 
any  failure  on  the  part  of  the  brakes  to  act  which  prevented  hin 
pulling  up.  The  question  is  one  winch  it  is  impossible  to  answer. 
All  I  can  say  is  that  I  am  satisfied  the  obstacle  wa^  distinctly 
visible,  and  that  he  ought  to  have  seen  it  and  would  have  se€n'it 
had  his  attention  been  directed  to  the  road  in  front  of  him.  I 
can  only  surmise  that  he  did  not  sec  it  either  because  he  was 
absorbed  in  his  own  thoughts  or  was  riding  at  a  reckless  pace, 
and  although  to  the  persons  who  saw  him  coming  down  the  hill 
he  appeared  to  be  looking  straight  ahead  of  him,  his  attention 
was  directed  to  one  side  or  the  other.  Although  one's  sympathies 
are  naturally  attracted  to  the  side  of  the  plaintiff,  who  has  sus- 
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taiaed  the  loes  of  her  husband  through  this  unfortunate  accident, 
I  feel  bound  to  find  that  the  cause  of  the  accident  was  the  want 
of  ordinary  care  on  the  part  of  the  deceased. 

It  is  not  perhaps  necessary  for  me  to  go  further,  and  discuss 
the  question  as  to  whether  there  was  negligence  on  the  part  of 
the  defendants;  but  it  seems  to  me  that  in  the  absence  of  any 
regulation  prescribing  the  height  or  nature  of  barriers  to  be  placed 
in  the  road  undergoing  repairs,  the  defendants  complied  with  the 
duty  cast  upon  them  of  protecting  the  public  from  accidents  by 
so  constructing  the  barriers  as  to  make  them  distinctly  visible  to 
persons  using  the  road  from  such  a  distance  as  to  enable  them  by 
the  exercise  of  ordinary  care  to  avoid  colliding  with  them.  In 
my  opinion  the  barrier  in  question  was  efficient  for  that  purpose, 
and  hence  the  defendants  were  not  guilty  of  negligence.  My 
judgment  must  therefore  be  for  the  defendants  with  costs. 

Plaintiff's  Attorneys:  Quin  tfc  Crazier;  Defendants'  Attorneys 
Lance  &  Hvyle, 
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1905.    March  23,  30.    Smith,  J. 

Mutband  and  wife, — CommunUy  of  properly, — Judicial  iteparaiiun. — 
.DieeoltUum  qf  community, — Ineolvency  of  h^Acmd, — Eigk4e  of 
w\fe. 

In  1902  the  parties,  who  had  been  married  in  community  of  propiMy, 
entered  into  a  voluntary  deed  of  separation  in  tenns  of  vhich.  it 
was  provided  that  the  community  of  property  should  be  dissolved ; 
that  the  whole  estate  should  be  realised  and  divided  between  them; 
that  two  stands  belonging  to  the  community  and  registered  in  the 
name  of  the  husband  should  not  be  sold  for  less  than  £1250,  and 
that  until  these  stands  were  sold  the  husband  should  pay  the  wi£e 
the  sum  of  £10  per  month.  Owing  to  disputes  between  the  par- 
ties the  wife,  in  November  of  the  same  year,  instituted  an  action 
for  a  judicial  separation,  and  obtained  judgment  on  the  terms  of 
the  deed  and  also  for  £60,  the  amount  that  had- accrued  under  the 
husband's  undertaking  to  pay  £10  per  month.  In  1904,  when  the 
stands  were  still  unsold,  the  eetate  of  the  husband  was  sequea* 
trated,.and  there  was  then  due  by  him  to  his  wife  a  further  wank 
of  X260  under  the  undertaking  to  pay  XIO  per  month.  Hdd,  on 
appeal  from  the  decision  of  the  officer  presiding  at  a  meeting  of  the 
husband's  creditors,  that  the  wife  could  only  prove  as  a  concurrent 
creditor  for  the  sums  of  £60  and  £260 ;  but  that  she  was  entitled 
to,  and  could  rank  as,  a  preferent  creditor  for  half  of  whatever  the 
estate  was  worth  at  the  time  the  judgment  for  the  judicial  separa- 
tion was  given,  after  deducting  jJie  liabilities  due  %  the  common 
estate  at  that  date. 

This  was  an  appeal  in  terms  of  sec.  59  of  the  Insolvency 
Ordinance  from  a  decision  of  the  presiding  officer  at  a  meeting 
of  the  creditors  in  the  insolvent  estate  of  William  Luzmoor  in 
respect  of  certain  claims  made  by  his  wife  against  the  estate. 

The  facts  appear  in  detail  from  the  judgment 

J.  van  Hoytema  appeared  for  the  appellant. 

Manfred  NaUuin  appeared  for  the  respondent 
Citr.  adv.  wit 
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Postoi  (March  30):— 

Smith,  J. :  This  is  an  appeal  from  the  dedsion  of  the  presid* 
iiig  officer  at  a  meeting  of  creditors  in  the  inaolveoey  ot^^ 
defendant  rejecting  the  plaintiff's  claim  against  the  estate. 

The  facts  are  that  the  plaintiff  in  1902  brought  an  aetion  f^r 
divorce  against  her  hiisband.  This  action  was  dropped  and  ah 
agreement  for  separation  entered  into  between  the  parties. 
Under  this  agreement  it  was  provided  that  the  community  of 
property  should  be  dissolved;  that  the  whole  of  the  common 
pnqperty  shopld  be  realised  and  the  proceeds  divided  between 
them;  but  that  with  regard  to  two  stands  registered  in  the 
defendant's  name,  they  should  not  be  sold  unless  the  price  of 
£1250  should  be  obtainable  for  them.  Until  this  property  was 
sold  the  defendant  agreed  to  pay  the  plaintiff  the  sum  of  £10  per 
month.  Disputes  having  arisen  between  the  parties,  Dr.  Mathey 
was  appointed  receiver  of  these  two  stands  with  power  to  collect 
the  rent  and  apjdy  the  proceeds  towards  payment  of  certain 
liabilities. 

In  November  of  the  same  year  the  plaintiff  instituted  an 
aetion  for  judicial  separation,  and  for  an  order  compelling  de- 
fendant to  comply  with  the  terms  of  the  deed.  Judgment  was 
given  by  default  for  judicial  separation,  and  though  the  judg- 
ment (one  of  my  own)  is  not  very  clearly  worded,  I  think  the 
intention  was  to  direct  a  separation  on  the  terms  of  the  deed. 
This  is  not  contested  on  the  part  of  the  present  respondent 
Judgment  was  further  entered  for  the  plaintiff  for  £60,  the 
amou])t  due  to  her  on  the  defendant's  agreement  to  pay  £10  a 
month,  the  stands  still  remaining  unsold. 

In  November,  1904,  the  estate  of  the  defendant  was  seques- 
trated, and  the  respondent  was  appointed  trustee.  The  plaintiff 
claimed  that  she  was  entitled  to  one-half  of  the  common  estate 
and  also  to  prove  against  the  insolvent's  half  for  £60,  the 
amount  of  the  judgment  debt,  and  also  for  £260,  arrears  due 
under  the  agreement  up  to  the  date  of  the  insolvency.  The 
claims  for  £60  and  £260  were  rejected  by  the  preHidiug  officer. 
I  see  no  decision  upon  the  claim  to  have  half  the  estate  handed 
over  to  her,  but  I  presume  that  was  rejected  also.  It  was  adr 
mitted  before  me  that  the  plaintiff  was  entitled  to  rank  as  a 
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concurrent  creditor  in  respect  of  the  two  sums  above  mentioned, 
but  that  she  had  no  preference  as  she  claimed  to  have. '  Mr.  van 
Hoytenv.i  agreed,  that  the  plaintiff  could  claim  no  preference  in 
respect  of  these  sums,  and  she  must  therefore  be  admitted  to 
prove  as  a  concurrent  creditor  in  respect  of  them.  As  regards 
her  claim  to  half  of  the  common  property,  it  was  contended  for 
the  respondent,  on  the  authority  of  Trustees  of  the  SatUh  African 
Bank  v.  Chiappini  (1869,  Buch.,  p.  143),  and  the  Placaat  of 
Charles  V  of  1540,  that  she  was  not  entitled  to  this  until  after 
all  the  creditors  had  been  satisfied  The  case  cited,  however, 
does  not  appear  to  me  to  be  an  authority  in  the  present  case. 
That  was  the  case  of  an  antenuptial  contract,  whereby  commu- 
nity of  property  was  stipulated  for  except  vrith  regard  to  certain 
articles,  part  of  these  belonging  to  the  husband  and  part  to  the 
wife,  which  were  declared  by  the  contract  to  be  the  exclusive 
property  of  the  wife  as  a  provision  for  her  and  the  children,  if 
any,  of  the  marriage.  The  husband  had  the  use  and  possession 
of  the  goods.  The  husband  becoming  insolvent,  the  court  de- 
cided that  so  far  as  the  contract  related  to  goods  of  the  husband, 
it  could  not  prevail  against  the^husband's  creditors ;  and  that  in 
so  far  as  it  embraced  the  property  of  the  vrife,  as  it  had  not 
been  kept  separate  from  the  husband's,  she  lost  her  security. 

The  present  case  is  not  one  of  contract.  The  Court  having 
decreed  in  November,  1902,  that  the  community  should  be 
dissolved,  it  seems  to  me  that  the  wife  is  entitled  as  from  that 
day  to  have  half  the  common  property  made  over  to  her.  To 
ascertain  what  this  half  share  amounts  to,  the  debts  of  the 
common  estate  up  to  the  date  of  the  order  of  the  Court  must  of 
course  be  first  deducted,  and  she  will  be  entitled  to  half  of  what 
remains.  iShe  is  entitled  then  in  my  opinion  to  rank  as  preferent 
for  half  the  value  of  the  oommon  estate  as  thus  ascertained,  and 
to  prove  as  a  concurrent  creditor  against  the  defendant's  half  for 
the  sums  of  £60  and  £260.  I  think  the  appeal  should  be  allowed 
with  costs. 

Applicant's  Attorney :  Z).  Nimmo  ;  Respondent's  Attorneys : 
HiitchineoUy  Sans  <t  RusseU. 
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ISMAIL  AND  AMOD  v.-  LUCAS'  TRUSTEE. 

1905.    March  28,  30.    Smith,  J. 

Purehate  and  sale. — Fixed  property. — Asiaiiee. — IfOw  3  of  1885. 

By  an  arrangement  between  the  plaintifiFs  and  Lucas,  the  plaintiflb, 
who  had  acquired  certain  stands  held  on  a  ninety-nine  years'  lease 
from  the  Government,  had  the  same,  owing  to  the  provisions  of 
Law  3  of  1885  prohibiting  them  as  natives  of  India  from  ob- 
taining registration  in  their  oMm  name,  transferred  into  the  name 
of  Lucas.  Thereafter  Lucas  became  insolvent,  and  subsequently 
died.  The  stands,  however,  remained  r^stered  in  his  name  until 
they  were  expropriated  by  the  Municipality  of  Johannesburg. 
IMd,  that  the  plaintiffs  were  entitled  as  against  Lucas'  trustee  to 
the  moneys  payable  as  compensation  on  expropriation. 

This  waA  an  action  for  a  declaration  of  rights. 

In  1904  when  the  insanitary  area  at  Bnrghersdorp  was  ex- 
propriated by  the  Municipality  of  Johannesburg  two  stands  were 
expropriated  which  were  registered  in  the  name  of  one  P.  J. 
Lucas,  and  for  which  the  sum  of  £2000  was  awarded  by  the 
arbitrators.  The  plaintiffs,  who  were  natives  of  British  India, 
now  claimed  as  against  the  defendant  in  his  capacity  as  trustee 
in  the  insolvent  estate  of  Lucas,  whose  estate  was  sequestrated 
in  1899,  that  they  were  entitled  to  the  £2000  on  the  ground  that 
the  stands,  which  they  in  1893  acquired  from  one  Kotz^,  were 
by  an  arrangement  between  them  and  Lucas  in  1897  transferred 
into  the  name  of  Lucas  in  trust  for  them,  and  that  consequently 
the  beneficial  ownership  of  the  stands  never  belonged  to  Lucas 
and  could  not  now  belong  to  his  estate.  In  the  alternative  they 
claimed  that  they,  as  bond  fide  possessors  of  the  property  since 
1893,  were  entitled  to  the  improvements  made  by  them  thereon, 
which  they  valued  at  £900. 

The  defendant  pleaded  that  the  plaintiffs  fell  within  the  class 
of  persons  mentioned  in  sec.  1  of  Law  3  of  1885 ;  that  the  said 
stands  were  fixed  property  within  the  meaning  of  sec.  3  (b)  of 
Law  3  of  1886,  and  were  not  situated  in  any  streets,  wards 
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or  locattons  appointed  by  the  QoverninMit  for  suitaty  pnrpcMies 
as  the  residence  of  the  above-meDtioned  class  of  persons,  aod 
that  the  arrangement  between  the  plaintiffii  i^d  Lucas  waa 
therefore  illegal  and  void 

*The  facts  and  the  arguments  of  coonsel  are  noted  in  the 
judlgment  delivered. 

J.  W.  Leonard,  K.C.  (with  him  J.  de  VUliera),  appewed  tot 
the  plaintiffs. 

C.  0.  Ward  (with  him  J.  Stratford)  appeared  for  the  de- 
fendant 

Cwr.  adv.  wit 

Postea  (March  30)  :— 

Smith,  J. :  This  is  an  action  to  determine  the  right  to  a  sum 
of  £2000  paid  by  the  Municipal  (Toancil  of  Johannesburg  as  com- 
pensation in  respect  of  the  acquisition  by  them  under  Ordinance 
19  of  1903  of  two  stands  with  the  buildings  thereon  situate  in 
what  was  known  as  the  insanitary  area. 

The  plaintiflb  are  natives  of  British  India.  In  the  year  1893 
they  acquired  from  Mr.  Kotz6  his  rights  in  two  InrickmakerB' 
licenses,  granted  in  respect  of  the  area  of  these  two  stands.  It 
appears  that  at  or  before  this  time  licenses  were  issued  to  persona 
to  extract  earth  for  the  making  of  bricks  in  the  insanitary  area^ 
which  was  then  a  brickfield;  these  licenses  conveyed  only  the  right 
to  take  earth,  but  the  holders  of  them  squatted  upon  the  ground, 
and  erected  buildings  without,  apparently,  any  interference  on  be- 
half of  the  Qovemment.  The  licenses  acquired  by  the  plaintifib 
remained  in  the  name  of  Kotz^,  and  it  is  clear  that  they  would 
not  have  been  able  to  get  licenses  in  their  own  names,  the  Mining 
Commissioner  stating  that  the  view  of  the  Qovemment  was  that 
under  the  provisions  of  the  Qold  Law  no  coloured  person  could 
be  the  holder  of  such  a  license  wiUiin  a  proclaimed  gddfield. 

The  method  adopted  to  convey  the  rights  of  Eots^  was  the 
grant  of  a  lease  by  him  to  the  plaintifis  for  ten  years,  with  a 
right  of  renewal  in  per^tuity.  The  plaintiflb  took  possession  of 
the  property  and  thereafter  paid  the  monthly  license-moneys  at 
the  ofBce  of  the  Mining  CoQimissioner.     In  1894  they  erected 
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upon  the  ground  three  shops  and  a  nnmber  of  rooms  at  a 
cost,  aeoording  to  the  plaintiffii'  evidmioet  of  some  £1200.  Sub- 
sequently they  procured  a  transfer  of  the  licenses  from  the 
name  of  S^ots^  to  that  of  P.  J.  Luoas,  the  sole  reason  being  that 
he  was  a  friend  of  theirs  in  whom  they  had  confidence,  they 
stiU  continuing  to  pay  the  license-moneys  as  before. 

In  consequence  of  an  agitation  on  the  part  of  the  squatters  for 
recognition  hy  the  Qovemment  of  their  right  of  occupation  of  the 
land  for  other  purposes  than  brickmaking,  it  was  decided  in  1896 
to  convert  the  property  into  stands,  and  thereupon  ordinary  stand 
licenses  for  nineiy-nine  years  were  issued  to  the  persons  holding 
the  brickmakers'  Ucenses. 

Stand  licenses  were  issued  in  the  name  of  P.  J.  Lucas  for  two 
stands  in  the  following  year  (1897),  and  were  either  handed  to 
the  plaintiflb  direct  at  the  office  of  the  Mining  CommiMoner,  or 
given  by  Lucas  to  them.  They  thereafter  continued  to  occupy 
the  stands  as  before,  and  did  so,  paying  the  monthly  licenses, 
down  to  the  time  of  the  expropriation  by  the  Municipal  CouncO. 
By  the  advice  of  their  solicitor,  and  to  obtain  from  Lucas  a  recog- 
nition of  their  rights,  a  lease  similar  in  form  to  that  granted  by 
KotsA  was  drawn  up,  the  only  difierence  being  that  the  term  was 
expressed  to  be  for  six  years,  renewable  in  perpetuity  without 
notice.  Lucas  also  signed  a  power  of  attorney  in  blank  autho- 
riidn^  the  sale  of  the  stands  and  the  retention  of  the  proceeds  by 
a  person  to  be  named  in  the  power.  So  far  as  he  could  do  so  he 
did  everything  he  could  to  enable  the  plaintiffii  to  deal  with  the 
stands  without  reference  to  him.  It  may  be  assumed  that  the 
stands  continued  to  be  registered  in  the  name  of  Lucas  because 
the  plaintiffi  were  unable  to  obtain  registration  either  on  account 
of  the  provisions  of  Law  3  of  1886  or  of  the  Gold  Law. 

In  1899  Lucas  became  insolvent  and  subsequently  died,  and 
Eisenberg  was  appointed  the  trustee  in  his  insolvency.  There  is 
no  evidence  as  to  how  far  Eisenberg  proceeded  in  the  liquidation 
of  the  estate,  as  no  papers  have  been  produced.  It  is  proved, 
however,  that  he  was  informed  by  Lucas  that  he  had  no  interest 
in  these  stands.  The  war  intervened  and  Eisenberg  disappeared, 
and  in  1902  was  removed  from  his  position  as  trustee  on  the 
ground  of  his  absence,  and  the  defendant  was  appointed  in  his 
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place.  The  stands  were  not  included  in  the  list  of  assets  framed 
by  him,  though  whether  he  was  aware  of  their  existence  at 
the  time  is  not,  I  think,  clear.  He  did  become  aware,  of  their 
existence  in  consequence  of  a  note  left  amongst  the  papers  by 
Eisenberg,  but  no  steps  were  taken  to  interfere  with  the  plaintifla' 
possession  of  the  property. 

On  these  facts  it  is  contended  on  behalf  of  the  plaintiffs  that 
as  between  themselves  and  Lucas  the  latter  must  be  held  to  be 
in  the  position  of  a  trustee  for  them ;  that  the  mere  fact  that  the 
stands  were  registered  in  his  name  is  not  conclusive,  but  that  the 
plaintiffs  are  entitled  to  show,  and  that  the  evidence  does  sliow, 
that  they  were  entitled  to  the  beneficial  ownership ;  that  stands 
are  not  "  fixed  property ''  within  the  meaning  of  Law  3  of  1885, 
but  if  they  are,  the  object  of  the  Law  is  only  to  prevent  Asiatics 
acquiring  registration,  and  does  not  render  illegal  any  interest, 
leasehold  or  otherwise,  which  an  Asiatic  may  acquire. 

For  the  defendant  it  is  contended  that  the  licenses  held  by 
Eotz^  conveyed  no  property;  that  the  plaintiffs  represented 
Lucas  as  the  owner  of  these  licenses  in  1897,  and  so  enabled  him 
to  obtain  a  grant  of  these  stands  from  the  Mining  Commissioner^ 
who  would  not  have  granted  them  to  plaintiffs;  that  they  obtained 
a  lease  from  Lucas,  which  is  invalid  as  against  his  creditors  as 
being  in  longxim  tempus  and  unregistered,  and  must  be  bound  by 
their  own  acts ;  that  the  money  in  question  in  this  action  must 
be  considered  as  though  it  were  the  land,  and  as  they  could  not 
have  claimed  these  stands  from  Lucas  as  their  property,  neither 
can  they  claim  the  money. 

I  am  satisfied  on  tho  evidence  tliat  the  plaintiffs  have  had 
bond  fide  possession  of  this  property  since  1893;  that  it  was 
never  intended  by  them  that  anything  more  than  the  bare  legal 
title  should  be  vested  in  Lucas,  and  that  Lucas  never  contemplated 
the  acquisition  of  any  beneficial  ownership  in  these  stands,  and 
never  claimed  any  interest  in  them.  It  was  also  well  known  to 
the  ofiicials  in  the  Mining  Commissioner's  oflice  that  the  plaintiffs 
claimed  to  be  the  beneficial  owners,  Mr.  Bosman,  the  responsible 
clerk,  deposing  to  the  fact  that  Lucas  informed  him  that  he  had 
no  right  in  the  property.  Preston  and  Dixon  v.  Biden'e  Trustee 
(App.  Cas.  Buchanan,  1884,  p.  322)  shows  that  the  mere  fact  of 
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regiatraiion  is  not  conclusive,  but  that  evidence  is  admissible  to 
fihow  that  some  other  person  than  the  one  in  whose  name  the 
property  is  registered  is  the  beneficial  owner  and  entitled  to 
the  property.  That  case,  however,  presents  some  features  which 
are  wanting  in  this.  The  property  there  was  claimed  by  persons 
as  their  property,  which  for  a  temporary  purpose  had  been 
registered  in  the  name  of  the  insolvent  in  order  that  he  might 
convey  it  to  a  third  person.  What  the  court  in  effect  decided 
seems  to  me  to  be  that  the  plaintiffs  never  intended  to  part  with 
the  dominium  in  their  property  to  Biden,  and  hence  they  were 
entitled  to  recover  it  from  his  trustee. 

In  the  present  case,  having  regard  to  the  provisions  of  Law  3 
of  1886,  the  dominium  in  this  property  after  it  was  converted 
into  stands  in  1897  was  not  in  the  plaintiffs,  and  could  not  be  in 
them.  I  am  not  able  to  assent  to  the  argument  that  the^  stands 
are  not  "  fixed  property  "  within  the  meaning  of  Law  3  of  1885. 
It  is  a  special  kind  of  property  brought  into  existence  by  the 
Gold  Law,  but  the  title  is  a  lease  for  ninety-nine  years,  and  it 
seems  to  me  to  be  difficult  to  suppose  that  property  so  held  would 
not  fall  within  the  term  "  fixed  property."  An  ordinary  lease  for 
ninety-nine  years  registered  against  the  title  would  certainly 
be  "fixed  property,"  and  I  see  no  reason  on  principle  why 
a  lease  of  property  for  ninety-nine  years  for  which  a  special 
kind  of  registration  is  provided  would  not  equally  well 
be  described  as  "fixed  property"  too.  The  case  of  Smith 
V.  Farrelly'8  Trustee  ([1904]  T.S.  949)  referred  to  stands 
belonging  to  a  private  company  for  which  no  system  of 
registration  was  obligatory  save  in  the  books  of  that  company. 
For  the  purpose  of  transfer  duty  a  stand  is  expressly  declared 
to  be  "fixed  property"  by  Proclamation  8  of  1902.  Under 
these  circumstances  it  seems  to  me  difficult  to  escape  the 
conclusion  that  the  full  legal  d&minium  must  be  held  to  have 
been  in  Lucas,  though  as  between  him  and  the  plaintiff's  he  was 
bound  to  apply  it  for  their  benefit.  If  he  had  sold  it  I  do  not  see 
how  the  plaintiff's  could  have  claimed  the  property  from  the 
purchaser,  but  their  remedy  would  have  been  a  personal  one 
against  Lucas. 

I  do  not  think  that  the  plaintiffs  are  estopped  from  showing 
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the  true  faets  of  the  ease,  and  that  what  purports  to  be  a  lease 
was  not  intended  to,  and  in  fact  did  not»  convey  a  leasehold 
interest.  Neither  is  there  any  estoppel  as  against  the  plaintiffs 
arising  from  any  representation  to  the  Mining  Commissioner  that 
Lucas  was  the  holder  of  brickmaking  licenses,  and  therefore 
entitled  to  stand  licenses. 

Whilst,  however,  the  plaintiflb  might  not  be  able  to  recover 
the  property  itself  if  Lucas  had  transferred  it  to  a  third  person, 
the  Court  would  not  allow  him  to  take  advantage  of  his  own 
breach  of  faith  and  to  enrich  himself  at  their  expense.  Hence 
I  think  the  Court  would  interfere  to  prevent  a  sale  except 
on  the  terms  that  it  was  concluded  as  trustee  for  the  plaintiffs, 
and  would  interdict  the  moneys  in  the  hands  of  a  purchaser  to 
enable  the  plaintiflb  to  recover  it  from  Lucas.  If  insolvency  had 
not  intervened  I  think  unquestionably  that  the  Court  would 
have  held  the  plaintiffs  entitled  to  this  money  as  against  Lucas. 
In  my  opinion,  though  I  must  confess  to  some  doubt  on  the 
point,  the  defendant  must  be  held  to  be  in  no  better  position  than 
the  insolvent,  and  I  accordingly  hold  that  the  plaintifb  ace 
entitled  to  this  money. 

The  other  view  of  the  matter  appears  to  me  to  be  that  where 
one  man  permits  the  legal  dominium  in  property  to  be  vested  in 
another  he  does  so  subject  to  the  risk  that  that  property  may 
become  liable  for  the  debt^  of  the  person  in  whose  name  it  is 
registered.  A  fortiori  would  this  be  the  case  where  property  is 
so  registered  because  the  person  really  interested  in  it  is  unable 
to  obtain  registration  in  his  own  name. 

The  case  is  not  free  from  doubt,  and  in  case  of  it  proceeding 
further  and  of  the  Supreme  Court  taking  a  different  view,  and 
holding  that  this  property  had  passed  to  the  trustee  in  insolvency, 
but  that  th^  plaintiffs  as  bond  fide  possessors  are  entitled  to  the 
value  of  the  improvements  effected  by  them,  I  assess  the  value  of 
these  improvements  at  £650. 

My  judgment  is  that  the  plaintiflb  are  entitled  to  this  money 
now  in  the  hands  of  the  Master  of  the  Supreme  Court,  and  tiie 
defendant  must  pay  the  costs  of  the  action. 

Plaintiffs'  Attorney:  M.  K.  Qandhi;  Defendant's  Attorney: 
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ATKINS  k  CO.  V.  DENNILL. 
1905.    March  17,  28,  and  April  13.    Smith,  J. 

Cantraei. — Brea^ — Damageg. 

« 

The  defendant^  who  had  agreed  to  take,  at  stated  prieefli  a  oertain 
quantity  of  meat  monthly  from  the  plainti£b  tor  a  fixed  period, 
committed  a  breach  of  the  contract  in  that  he  hSkA  to  take  the 
specified  quantity.  Hdd^  that  the  measure  of  damages  was  the 
amount  of  profit  which  the  plaintiA  would  have  made  had  the 
defendant  taken  all  the  meat  under  the  contract 

The  plaintiflb,  who  were  the  proprietors  of  certain  cold 
Btorage  premises  and  wholesale  dealers  in  meat,  entered  into  a 
contract  with  the  defendant,  a  butcher,  in  terms  of  which  the 
latter  undertook  to  take  from  the  plaintiffs  at  specified  prices  a 
certain  quantity  of  various  kinds  oi  meat  per  month  for  a  specified 
period.  The  defendant  did  not  for  any  month  during  the  period 
of  the  contract  take  the  full  quantity  of  all  the  different  kinds  of 
meat  specified  in  the  contract,  though  for  every  month,  with  the 
exception  of  the  last,  he  appeared  to  have  taken  more  than  he 
contracted  to  do  of  some  kind  or  other.  The  value  of  the  meat 
which  the  defendant  so  failed  to  takeamounted  to  £16,117, 1&  lid., 
and  the  plaintiffs  now  sought  to  recover  this  sum  inter  alia  froYn 
the  defendant  against  delivery  of  the  meat,  whidi  they  tendered. 
In  the  alternative  they  claimed  £10,000  damages  for  breach  of 
contract. 

The  defendant  pleaded  that  the  plaintiffs  had  waived  tiieir 
right  to  insist  upon  his  taking  the  quantity  of  meat  agreed  upon, 
and  further  that  there  had  been  no  tender  to  him  by  the  plaintiffs 
of  the  quantity  of  meat  he  had  failed  to  take.  The  only  point, 
however,  on  which  it  is  considered  necessary  to  report  the  case  is 
the  question  of  damages. 

The  facts  appear  from  the  judgment 

J.  W.  LeoTiard,  K.C,  (with  him  8. 8.  Taylor),  appeared  for  the 
plaintiffii. 
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J;  de  Villiera  (with  him  /.  van  Hoytema)  appeared  for  the 
defendant. 

Cur.  adv.  vult. 

Po«fw  (AprU  13):— 

Smith,  vF.:  The  plaintiffs  in  this  case  are  the  proprietors  of 
cold  storage  premises  and  wholesale  dealers  in  meat,  and  the 
defendant  is  a  retail  butcher.  On  the  8th  July,  1903,  the  parties 
entered  into  a  written  agreement  contained  in  a  letter  addressed 
to  the  defendant  as  follows : — 

"We  have  pleasure  in  confirming  sale  to  you  of"  (here  follows  a 
list  of  various  kinds  of  meat  with  the  prices).  "Prices  free  on  truck 
Durban,  Port  Elizabeth  or  Woodstock.  .  .  .  Terms  of  payment — account 
to  be  monthly,  payable  on  15th  of  the  following  month,  and  to  be 
guaranteed  by  the  National  Bank  of  South  Africa.  This  contract  con- 
tinues in  force  for  six  months  dated  from  1st  August,  1903,  to  31st 
January,  1904,  the  first  delivery  under  this  contract  to  be  made 
beginning  of  August  or  sooner  if  vessels  arrive." 

The  letter  is  signed  by  the  plaintiffs  and  indorsed  by  the 
defendant,  "  I  hereby  confirm  the  above  arrangements,  and  agree 
to  the  conditions. — ^C.  W.  Dennill." 

The  quantities  of  meat  specified  in  the  body  of  the  letter  are 
bracketed,  and  against  the  bracket  is  a  note  signed  by  both 
parties,  "  These  to  constitute  monthly  supplies." 

.  On  the  19th  November,  1903,  the  contract  was  extended  for 
a  further  period  of  six  months  from  the  date  of  the  expiration, 
"  prices  and  conditions  same  as  at  present  existing " — with  one 
exception  as  to  a  possible  variation  in  the  price  of  mutton  after 
April,  1904,  which  is  immaterial  for  the  consideration  of  the 
present  case. 

In  no  single  month  during  the  time  these  contracts  were 
running  did  the  defendant  take  the  full  quantity  of  the  differetit 
kinds  of  meat  specified  in  the  letter  of  the  8th  July,  though  in 
every  month,  with  the  exception  of  the  last,  he  appears  to  have 
taken  more  than  he  contracted  to  do  of  some  kind  or  other. 
Taking  the  whole  period  of  twelve  months,  the  value  of  the  meat 
the  defendant  contracted  to  take,  but  did  not,  amounts  to 
£15,117,  Is,  lid.,  and  to  recover  this  amount  the  plaintiff  now 
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snes,  tendering  delivery  of  the  meat  not  taken  daring  the 
ronning  of  the  contracts.  In  the  alternative  he  claims  £10,000 
damages  for  breach  of  contract  This  is  not  a  contract  of  which 
the  Court  would  decree  specific  performance,  and  therefore  the 
case  may  be  treated  on  the  footing  of  a  claim  for  damages. 

The  defendant's  main  defence  was  based  upon  an  alleged 
waiver  by  the  plaintiffs  of  their  rights  arising  from  the  breach  of 
contract.  It  was  also  contended  that  the  plaintiffs  were  not 
entitled  to  recover  in  the  absence  of  evidence  that  they  had  mouth 
by  month  tendered  to  the  defendant  the  quantity  of  meat  speci- 
fied by  the  contract 

It  will  be  convenient  to  deal  with  this  latter  point  first  It 
was  contended  that  the  meaning  of  the  contract  is  tliat  it  was  a 
sale  by  the  plaintifb  of  specific  goods  month  by  month  to  be 
delivered  within  the  month,  and  as  a  condition  precedent  to  the 
plaintiffs'  right  to  recover  they  must  show  a  tender  during  the 
month  of  the  goods  sold.  I  do  not  think  that  this  was  a  sale  of 
specific  goods ;  at  no  time  was  any  particular  kind  or  quantity  of 
meat  appropriated  in  the  plaintiffs'  stores  to  the  defendant 
The  defendant  undertook  by  the  contract  to  receive  from  the 
plaintiff  each  month  a  certain  quantity  of  meat,  and  though  the 
contract  is  silent  as  to  the  time  of  delivery,  I  think  it  is  clear 
from  the  course  of  dealing  throughout  that  it  was  to  be  delivered 
at  such  time  and  in  such  quantities  as  the  defendant  appointed. 
This  is  evidenced  by  the  fact  that  on  occasions  when  meat  was 
sent  for  which  he  had  not  requisitioned,  though  of  a  description 
provided  for  by  the  contract,  he  returned  it  on  the  ground  that 
he  had  not  ordered  it,  and  could  not  then  do  with  it.  The 
quantity  he  could  take  at  any  one  time  would  no  doubt  be 
regulated  by  the  storage  capacity  of  his  shop.  The  plaintifis' 
evidence  is  that  they  had  always,  either  in  their  own  stores  or  in 
those  of  other  cold  storage  companies  with  whom  they  had  con- 
tracted, sufficient  meat  at  any  time  to  supply  the  defendant's 
monthly  requirements,  and  also  the  quantities  short  taken  in  the 
previous  month,  in  case  the  defendant  at  any  time  requisitioned 
for  them.  I  do  not  think  under  these  circumstances  that  a 
tender  is  a  condition  precedent  to  the  plaintifi's'  right  to  recover 
damages  for  breach  of  contract    As  to  the  waiver,  I  am  asked 
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to  say  on  the  facts  that  either  there  was  a  new  implied  eontraet 
that  the  defendant  was  only  to  take  so  mneh  per  month  as  he 
wished,  or  that  the  plaintifis  hy  not  calling  to  the  defendant's 
notice  that  he  was  committing  a  breach  of  contract,  and  by 
allowing  him  month  by  month  to  take  less  than  he  contracted 
to  do,  must  be  held  to  have  abandoned  their  rights  under  the 
written  contract 

There  was  a  conflict  of  testimony  as  to  whether  the  plaintiflb 
had  as  a  matter  of  fact  called  the  defendant's  attention  to  the 
fact  that  he  was  not  taking  the  quantity  he  had  contracted  for ; 
the  plaintiflb'  manager  says  that  on-  two  occasions  he  did  call 
the  defendant's  attention  to  the  matter^  and  that  the  latter 
promised  to  take  the  full  quantity  in  time.  This  the  defendant 
denies,  and  says  that  the  first  time  his  attention  was  called  to 
the  matter  was  in  the  plaintiffs'  letter  of  the  21st  June,  about 
six  weeks  before  the  termination  of  the  contract  Even  if  I 
assume  that  the  defendant's  evidence  on  this  point  is  correct,  I 
am  not  able,  from  the  mere  fact  of  the  plaintiflb'  silence,  or  of 
their  delay  in  enforcing  their,  rights,  to  say  that  there  was  either 
a  new  contract  or  a  waiver  of  their  rights.  Herzfelder,  the 
plaintiflb'  manager,  who  conducted  the  whole  of  this  transacticm, 
says  that  he  never  intended  .to  waive  any  rights  under  the  con- 
tract, but  always  expected  that  the  defendant  would  make  up 
the  arrears  and  take  the  full  quantity  he  had  contracted  to  take 
some  time  during  the  twelve  months.  It  is  difficult  to  see  from 
what  period  the  plaintiffs  could  be  said  to  have  waived  their 
righta  It  could  hardly  be  said  that  they  did  so  at  the  end  of 
the  first  month ;  why  then  at  the  end  of  the  second  ?  In  the 
third  month  more  than  the  contract  quantity  of  all  kinds  of' 
meat  save  one  was  taken^  according  to  the  plaintiffs'  account^ 
though  the  figures  for  thii  month  are  stated  to  include  some 
supplied  at  the  end  of  September.  Daring  the  last  two  months, 
June  and  July,  1904,  there  can  be  no  question  of  waiver,  as  in 
the  former  month  the  plaintiffs  are  writing  insisting  upon  their 
rights  under  the  contract.  Waiver  will  never  be  presumed ;  it 
must  be  clearly  proved,  and  I  think  it  has  tiot  been  established. 

Mr.  de  ViUiera,  for  the  defendant,  conl;ended  that  the  letter 
of  the  19th  November,  1903,  extending  the  contract,  was  evidence 
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of  the  implied  contract,  which,  he  asked  me  to  find,  existed  from 
the  ooDdaet  of  the  parties.  He  laid  stress  on  the  words  "*  prices 
and  conditions  the  same  as  at  present  existing" ;  and  argned  that 
the  conditions  existing  were  that  the  defendant  took  only  snch 
quantity  per  month  as  he  chose  to  order  or  conld  dispose  of.  The 
letter  refers  in  terms  to  the  contract  of  the  8th  July,  which  regu- 
lated the  prices  and  also  the  conditions  as  to  delivery  at  Durban 
or  elsewhere,  and  as  to  the  method  of  payment,  Ac.  In  my 
opinion  when  the  letter  of  the  19th  November  mentions  prices 
and  conditions  as  at  present  existing,  having  in  the  very  line 
preceding  referred  to  the  contract  of  the  8th  July,  it  refers  to  the 
prices  and  conditions  contained  in  that  contract. 

It  therefore  seems  to  me  that  there  was  an  absolute  contract 
on  the  part  of  the  defendant  to  take  a  specified  quantity  of  meat 
month  by  month  for  a  period  of  twelve  months,  and  admittedly 
there  has  been  a  breach  of  that  contract  The  only  question 
remaining,  therefore,  is  the  measure  of  damages.  This  is  not  the 
case  of  the  sale  of  a  specified  article,  where  the  measure  of 
damages  would  be  the  difference  between  the  contract  price  and 
the  market  price  at  the  time  of  the  breach.  There  was  no 
specific  meaw  appropriated  to  the  defendant  under  the  contract, 
nor  did  the  pliuntiffii  keep  in  their  store  all  the  meat  which  the 
defendant  should  have  taken  in  any  month,  but  did  nob  The 
plaintiffs  sold  it  in  the  course  of  their  trade,  and  the  measure  of 
damages  seems  to  me  to  be  the  amount  of  profit  which  the  plain- 
tiflb  would  have  made  had  the  defendant  taken  all  the  meat 
under  the  contract  This,  calculated  at  the  average  weight  of 
carcases,  amounted,  according  to  the  plaintiffs,  to  £1508, 17s.  3d. 
This,  however,  includes  loss  of  profit  on  meat  short  taken  in 
August,  1903— £148,  Ss.  lid.  According  to  the  contract  the  first 
delivery  was  to  be  taken  at  the  beginning  of  August,  or  earlier 
if  vessels  arrived.  According  to  the  evidence,  owing  to  the  non- 
arrival  of  vessels  the  first  delivery  took  place  about  the  18th 
August  This,  I  think,  was  hardly  within  the  contemplation  of 
the  parties  as  **  the  beginning  of  August,"  and  it  could  hardly  be 
expected  that  the  defendant  should  take  in  thirteen  or  fourteen 
days  a  quantity  of  meat  which  under  the  contract  was  contem- 
plated to  be  a  month's  supply.    The  plaintiflb  were  not  in  a 
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position  to  deliver  at  the  beginniDg  of  Augast,  and  therefore  ure 
not  entitled  to  claim  loss  of  profit  through  the  defendant  not 
taking  a  full  month  s  supply. 

The  plaintiflpR  claim  in  additicm  the  amount  of  £696,  3a  4d., 
which  they  say  represents  money  paid  by  them  for  extra  storage 
f ot  the  meat,  which  they  would  not  have  incurred  had  the  defend- 
ant fulfilled  his  contract.  Tlie  statement  put  in  by  them  showing 
how  this  amount  is  arrived  at  shows  apparently  that  it  represents 
payments  by  the  plaintiffs  in  respect  of  the  hire  of  storage  accom- 
modation for  the  four  months  succeeding  the  termination  of  the 
contract.  I  do  not  know  how  the  figures  were  arrived  at,  nor* 
what  quantity  of  meat  they  represent  the  storage  of.  The  evi- 
dence as  to  what  they  kept  and  stored  on  the  defendant's  account 
is  very  far  from  clear  or  satisfactory.  I  gather  from  the  cross- 
examination  that  they  had  enough  meat  stored  to  supply  arrears 
in  August  and  September  if  called  upon ;  but  it  seems  clear  from 
the  correspondence  that  there  was  no  reason  to  expect  that  the 
defendant  would  take  any  meat  after  July.  He  was  repudiating 
liability  under  the  contract  to  take  any  fixed  quantity  per  mouth. 
In  any  event,  it  does  not  appear  to  me  to.be  a  consequence 
naturally  flowing  from  the  breach  of  contract  that  the  plaintiffs 
should  pay  storage  rent  for  four  months  after  the  contract  had 
come  to  an  end ;  and  there  is  certainly  nothing  to  show  that  it 
was  in  the  contemplation  of  the  parties  to  tbe  contract  at  the 
time  it  was  entered  into  that  the  plaintiflb  would  pay  storage 
rent  at  all. 

Tlierc  remain  two  small  items  of  the  plaintiffs'  claim  to  deal 
with.  An  amount  of  £10, 4s.  Id.  is  charged  for  local  trolley  hire. 
This  represents  the  cost  of  delivering  goods  sent  from  Johan- 
nesburg to  Germiston,  the  defendant's  place  of  business,  at  his 
request.  The  matter  arises  in  this  way.  Occasionally  when 
the  defendant  was  short  of  some  particular  kind  of  meati  owing 
to  the  non-arrival  of  supplies  from  Durban,  he  would  order  it  of 
the  plaintiffs  in  Johannesburg.  Sometimes  it  would  be  fetched 
in  the  defendant's  own  carts  and  sometimes  at  his  request  sent 
by  trolley.  It  is  the  cost  of  this  cartage  which  is  now  in  dispute. 
The  defendant's  contention  is  that  it  was  owing  to  the  plaintiffs' 
inability  to  find  trucks  and  despatch  them  from  Durban  which 


ATKINS  k  CO.  V.  DEKNILL.  8& 

necessitated  his  getting  his  goods  at  Joliannesburg.  I  see  noth- 
ing in  the  contract  which  obliges  the  plaintiffs  to  supply  trucks 
at  Durban  or  which  makes  them  liable  for  any  delay  in  procuring 
them ;  their  obligation  is  to  deliver  to  trucks  there.  The  goods 
having  been  sent  by  trolley  at  the  defendant's  request,  I  think 
the  plaintiffs  are  entitled  to  recover  the  cost. 

The  last  item  is  one  of  £33,  Ss.  7d.  This  is  the  amount  paid 
by  the  plaintiffs  for  discounting  certain  bills  ^given  by  the 
defendant  in  payment  of  the  monthly  accounts.  Under  the 
contract  payment  for  one  month's  supply  was  to  be  made  on 
the  15th  of  the  montli  following.  The  plaintiffs'  contention  is 
that  they  were  then  entitled  to  receive  cash,  though  they  admit 
taking  drafts  at  a  month  on  some  occasions  at  all  events  and 
allowing  them  to  mature.  On  the  two  occasions  in  question 
they  were  in  need  of  the  money  and  discount^  the  drafts, 
informing  tlie  defendant  that  they  had  done  so,  and  would  have 
to  charge  him  the  amount  of  interest.  I  tliink  this  charge  is 
one  which  the  plain  tiffs,  are  entitled  to  make.  I  therefore  give 
judguient  for  the  plaintiffs  for  £1403,  IGs.  and  costs. 

Plaintiffs'  Attorneys:  Steytler,  Beyers  &  Grimmer;  Defend- 
ant's Attorneys:  Prinduo  ct  Fenrsi/n, 
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KOENIGSBERG,    HOPKINS    k    CO.,    LTD.,    v. 
ROBINSON  GK)LD  MINING  CO.,  LTD. 

1905.    March  29»  April  13.    Smith,  J. 

Landlord  and  tenani, — HypUkee  for  rent, — Cetsion, — Bemiuion    of 
renL — Beneficial  occupation. — Po9»e98ion, — Holding  over. 

When  war  broke  oat  in  October,  1899,  the  plunti£EB,  a  limited  liabflity 
oompuiy,  were,  under  a  lease  which  was  to  expire  on  the  30th 
April,  1901,  the  lessees  of  certain  prenuses  which  consisted  of  a 
shop  on  the  ground  floor  in  Winchester  House  and  a  room  in  the 
basement,  which  were  hired  for  the  purposes  respectively  of  carry- 
ing on  business  and  of  stcMing  goods.  On  the  19th  October,  1899, 
the  GoTemment  of  the  late  South  African  Republic  commandeered 
the  shop,  and  retained  it  until  the  28th  February,  1900.  The 
representatiye^of  the  plaintifiP  company  was,  however,  during  this 
period  not  ejected  from  possession  of  the  shop,  but  was  allowed  to 
.  remain  therein  and  do  whatever  business  there  was  to  be  done  for 
the  ccHupany.  During  or  about  December,  1899,  the  plaintiflk, 
having  obtained  bond  fide  possession  of  a  quantity  of  slags  under  a 
contract  with  the  Qovemment  of  the  late  South  African  Republic, 
stored  a  portion  thereof  in  a  room  in  the  basement  In  July,  1900» 
the  only  representative  of  the  plaintifiP  company,  being  a  burgher 
of  the  late  South  African  Republic,  was  sent  out  of  the  country, 
and  he  did  not  return  until  1903.  The  k^s  <^  the  shop  were 
given  to  an  agent,  who  at  the  instance  of  the  plaintifiT  company 
refused  to  give  up  possession  of  the  premises  until  December,  1901. 
In  October,  1900,  the  room  in  the  basement  containing  the  slags 
was  sealed  up  by  the  British  authorities,  and  in  November,  1901, 
they  removed  the  slags  from  the  room  in  the  basement  to  another 
room  in  the  same  building,  and  again  sealed  them  up.  Thereafter 
the  Transvaal  Government  determined  to  dispose  of  the  slags,  but 
on  th6  ihtervention  of  the  defendants  handed  the  slags  over  to  the 
defendants,  the  latter  undertaking  all  responsibility  arising  there- 
from, and  the  plaintiflh,  who  alleged  that  they  were  the  owners, 
now  sued  the  defendants  for  delivery  thereof.  The  defendants, 
without  themselves  setting  up  any  title  to  the  slags,  denied  that 
the  plaintififs  were  the  owners  thereof,  and  by  way  of  plea  claimed 
to  retain  the  same  under  a  hypothec  for  the  amount  of  rent  claimed 
by  the  lessors  and  paid  by  the  defendants,  who  had  obtained 
cession  <^  the  lessors'  rights  against  the  platntifiEs.    In  reply  the 
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plaintifik  alleged  circumstances  under  which  they  claimed  a  remis- 
Mion  of  rent.  Held,  that  the  plaintiffii,  having  establislied  that 
they  were  in  bottd  Jide  possession,  were,  in  the  absence  of  any 
better  title  on  the  part  of  the  defendants,  entitled  to  a  return  of 
the  slags ;  that  the  defendants  were  not  entitled  to  any  hypothec 
on  the  goods,  and  that  all  they  could  obtain  by  the  cession  was 
Uie  right  to  recover  by  a  claim  in  reconvention  such  amount  paid 
by  them  as  was  legally  payable  by  the  plaintiffs  to  the  lessors 
that  under  the  circumstances  the  plaintiffs  were  in  i^espect  of  the 
shop  not  entitled  to  a  remission  of  rent  for  the  period  during 
which  it  was  used  by  the  officers  of  the  late  Republic ;  that  they 
were,  however,  entitled  to  a  remission  of  rent  for  the  same  from  the 
date  on  which  their  representative  was  deported  until  the  termina* 
tion  of  the  lease  on  the.  30th  April,  1901,  but  that  from  this  date 
to  the  date  on  which  the  keys  were  handed  over  they  were  liable 
for  full  rent ;  and,  finally,  that  the  plaintiflfis  were  not  entitled  to 
any  remission  of  rent  in  respect  of  the  basement  for  the  period 
during  which  the  goods  remained  stored  therein. 

The  plaintiffs'  claimed  delivery  of  422  bags  of  slags,  which, 
they  alleged,  belonged  to  them,  and  were  wrongfully  taken 
possession  of  by  the  defendants,  or  £6000,  the  valae  of  the  said 
bags  of  slags,  and  £5000  as  and  for  damages  alleged  to  have 
been  sustained  by  reason  of  the  wrongful  detention  thereof. 

The  defendants,  without  themselves  setting  up  any  title  to  . 
the  slags,  denied  that  the  plaintiffs  were  the  owners  thereof.  In 
the  alternative  they  claimed  that  they  were  entitled  to  retain 
the  slags  until  the  plaintiffs  should  pay  them  the  sum  of 
£1497,  lOs.,  which  amount,  they  alleged,  had  been  paid  by  them 
either  for  the  storage  and  preservation  of  the  slags,  or  was  due 
by  the  plaintiffs  to  their  lessors  for  the  rent  of  certain  premises 
in  Winchester  House,  and  had  been  paid  by  the  defendants,  who 
obtained  cession  of  the  lessors'  right  against  the  plaintiffs. 

The  plaintiffs  in  their  replication  denied  that  the  defendants 
had  incurred  any  expenses  in  storing  and  preserving  the  slags 
With  regard  to  the  question  of  rent,  they  alleged  that  they  were 
the  lessees  of  the  premises  in  question  under  a  lease  which 
expired  on  the  30th  April,  1901.  These  premises  consisted  of  a 
shop  and  a  room  in  the  basement  hired  by  them  for  the  pur- 
poses respectively  of  carrying  on  business  and  of  storing  the 
sUgs.    The  room  in  the  basement  containing  the  slags  was  taken 
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possession  of  by  the  British  military  authorities  on  the  24th 
October,  1900,  from  which  date  they  had  no  beneficial  occupation 
of  the  same.  On  the  30th  November,  1901,  the  Transvakl 
Government  took  possession  of  the  slags  and  removed  them  to 
another  room,  for  the  rent  of  which  the  plaintiffs  were  not  liable. 
As  to  the  shop,  the  plaintiffs  alleged  that  the  Government  of  the 
late  South  African  Republic  commandeered  the  same  on  the 
19th  October,  1899,  and  occupied  it  till  the  28th  February,  1900, 
during  which  period  the  plaintiffs  had  no  beneficial  occupation 
thereof.  On  the  13th  July,  1900,  Koenigsberg,  the  <Hily  repre- 
sentative of  the  plaintiffs  in  the  Transvaal,  was  deported  by 
the  British  military  authorities,  and  from  that  date  the  plain- 
tifis  had  no  beneficial  occupation  of  the  shop.  They  tendered 
£244, 16s.  8d.  in  full  satisfaction  of  the  claim  for  rent 

The  facts  and  the  arguments  of  counsel  are  noted  in  the 
judgment  delivered. 

R,  Gregorowaki  (with  him  J,  Stnitford),  for  the  plaintiflk 

J.  W.  Leonard,  K.C,  (with  him  E.  Esaelen  and  J.  de  ViUiera), 
for  the  defendants. 

Cur,  adv.  vvXt 

PcMT^ea  (April  13):— 

Smith,  J. :  The  plaintiffs  claim  the  return  of  412  bags  of 
slags,  which,  they  allege,  were  wrongfully  taken  possession  of 
by  the  defendants,  and  £5000  damages  for  wrongful  detention. 
Tiie  number  of  bags  claimed  in  the  summons  is  422,  but  it  was 
admitted  during  the  course  of  the  case  that  the  correct  number 
was  412.  The  defendants  simply  deny  the  plaintiffs'  ownership 
in  the  goods,  without  themselves  setting  up  any  title  to  them. 
They  also  claim  to  retain  the  slags  until  payment  to  themselves 
by  the  plaintiffs  of  the  sum  of  £1497,  10s.,  a  sum  wliich  they 
allege  was  expended  by  them  either  in  the  storage  and  preserva- 
tion of  the  slags,  or  which,  they  say,  the  plaintiffs  owed  to  Uieir 
lessors  for  rent,  and  which  was  paid  by  the  defendants,  who 
obtained  cession  of  the  lessors'  rights  against  the  plaintiffs. 

The  facts  proved  are  that  after  the  outbreak  of  the  late  war 
the  Government  of  the  Republic,  acting  under  art.  140  of  the 
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Gold  Law,  as  amended  by  the  First  Volksraad  on  the  29th 
September,  1899,  worked  several  of  the  mines  on  the  Rand  for 
ita  own  benefit.     Mr.  Munnik,  the  State  Mining  Engineer,  was 
appointed  general  manager  of  the  mines  so  worked,  with  general 
control  over  all  the  mines.    He  was  instructed,  he  8a}rs,  by  the 
Inspector  of  Mines  to  carry  out  the  provisions  6f  art.  140.    In 
December,  1899,  it  was  suggested  to  him  by  Mr.  Bettel,  the 
Government  Metallurgist,  that  slags  wliich  could  not  be  treated 
at  the  mines  should  be  disposed  of  to  the  plaintiffa    The  plain- 
tiffs had  approached  Bettel  on  the  subject,  and  the  terms  on 
which  they  were  willing  to  deal  are  contained  in  Bettel's  letter 
to  Munnik  of  the  16th  December.    The  matter  was  referred  by 
tlie  latter  to  Mr.  Klej'nhans,  the  Minister  of  Mines,  and  by  him 
to  the  State  Secretary,  who  approved,  and  on  the  29th  December 
the  contract  was  concluded  by  the  two  letters  of  that  date  which 
passed  between  the  plaintiffs  and  Munnik.    The  terms  originally 
agreed  upon  were  cash  against  delivery,  but  on  the  same  day 
Munnik  wrote  that  h^  would  receive  credit  notes  instead  of  cash, 
the  plaintifSs  undertaking  to  order  chemicals  up  to  the  amount 
of  the  notes  when  ordered  so  to  do  by  Munnik.    These  chemicals 
were  required  for  the  use  of  the  mines  then  being  worked  by 
Munnik  on  behalf  of  the  Qovemment,  and  it  was  thought  that 
there  was  a  better  chance  of  obtaining  them  through  the  plain- 
tiffs, who  are  described  as  a  ''  neutral  firm,"  than  if  they  were 
ordered  by  the  Qovemment.    The  risk  of  their  seizure  as  contra- 
band if  they  were  consigned  to  the  Government  of  the  Republic 
would  thus  be  obviated.     Koenigsberg  says  that  orders  for 
chemicals  to  the  value  of  £5000  or  £6000  were  given,  and  the 
goods  ordered  and  paid  for  by  him.    Owing  to  the  course  of 
the  war  none  of  these  chemicals  were  delivered  to  the  late 
Government,  but  that  does  not  seem   to  me  to  be  material 
in  this  action. 

Under  the  contract  some  900  bags  of  slags  were  delivered  to 
the  plaintiffs,  and  a  large  number  were  shipped  to  Europe.  On 
the  occupation  of  Johannesburg  by  the  British  forces,  412  bags 
remained  in  the  plaintiff'  possession  at  Winchester  House.  On 
Uie  issue  of  Lord  Roberts's  Proclamation  relative  to  the  custody 
of  raw  gold,  Koenigsberg,  the  only  representative  of  the  plaintifb 
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in  Johannesburg,  tried  to  deposit  these  slags  in  his  bank,  bat  the 
manager  declined  to  receive  them.  He  then  consulted  Mr.  Evans, 
the  financial  adviser  of  the  military  authorities,  who  directed  him 
to  make  a  declaration  as  to  his  possession  of  the  slags,  and  to  give 
an  undertaking  not  to  remove  them  without  permission,  and  this, 
he  says,  was  done.  Koenigsberg  was  a  burgher  of  the  late  Re- 
public, and  in  July,  1900,  was  sent  out  of  Johannesburg  by  the 
military  authorities,  and  did  not  return  until  1903.  In  October, 
1900,  the  presence  of  these  slags  came  to  the  notice  of  the  detec- 
tive department,  and  the  basement  in  which  they  were  stored 
was  sealed  up,  and  an  order  addressed  to  the  plaintifb  interdict- 
ing their  removal  was  issued  by  the  military  authorities. 

Matters  remained  thus  until  1901,  when  the  part  of  the  base- 
ment in  which  the  goods  were  stored  was  required  by  the  lessors, 
who  wished  to  lease  the  premises  to  the  Qovemment,  and  they 
were  removed  to  another  part  of  the  same  building  and  again 
sealed  up.    The  British  authorities  subsequently  appear  to  have 
taken  possession  of  the  slags  and  determined  to  dispose  of  them, 
and  an  advertisement  offering  them  for  sale  was  issued,  but  on 
the  intervention  of  the  defendants  withdrawn,  and  finally,  after 
considerable  negotiations,  the  Government  handed  over  the  goods 
to  the  defendants,  the  latter  undertaking  all  responsibility  aris- 
ing therefrom.    The  defendants  obtained  possession  of  the  slags 
in  August,  1903,  and  have  retained  possession  down  to  the 
present  time.    I  am  satisfied  on  the  evidence  that  the  plaintiffii 
were  the  bond  fide  possessors  of  these  goods,  and  I  do  not  think 
it  necessary  to  decide  the  question  whether  the  officials  of  the 
late  Government  could  take  possession  of  the  products  of  other 
mines  than  those  they  were  actually  working  and  pass  a  legal 
title  on  a  sale  of  those  products  to  a  purchaser.    It  is  impossible 
to  say  from  which  mines  these  slags  came.    If  they  came  from 
those  mines  which  the  Government  were  actually  working,  even 
though  the  product  of  working  before  the  Government  took 
possession,  I  think  they  would  fall  within  the  {wovisions  of  ari 
140.    If  they  were  the  product  of  mines  which  the  Government 
were  not  working,  then  I  do  not  see  how  the  Government 
officials  could  acquire  a  title  to  them  on  behalf  of  the  Govern- 
ment, unless  by  requisition  or  commandeering  in  the  regular  way. 
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Bnt  when  once  the  plainti£b  have  established  that  these  slags 
were  in  their  bond  fde  possession,  then  it  seems  to  me  that  it  is 
on  the  defendants  to  show  title,  and  this  they  have  not  done,  and 
indeed  do  not  daioL  The  plaintiffs  need  not  have  alleged  owner- 
ship in  their  declaration,  and  having  done  so,  even  if  they  failed 
to  prove  it,  they  would  still  be  entitled  to  succeed  as  against  the 
defendants  on  establishing  possession,  unless  the  defendants 
asserted  and  proved  title. 

It  is  not  necessary  perhaps  for  me  to  go  into  the  question,  but 
I  think  it  is  due  to  those  officers  of  the  late  Republic,  who  have 
given  evidence  before  me,  to  say  that  I  see  not  the  slightest 
reason  to  suspect  their  good  faith.  The  sale  of  these  slags  to  the 
plaintiffs  was,  I  think,  a  perfectly  bond  fide  transaction,  entered 
into  for  the  benefit  of  the  Government.  I  therefore  find  that  the 
plaintifis  are  entitled  to  these  slags  as  against  the  defendants, 
and  that  the  latter  must  deliver  them  up  or  pay  the  value, 
£5000. 

With  regard  to  the  claim  for  damages,  the  plaintiffs  are  clearly 
entitled  to  recover  'damages  for  having  been  kept  out  of  their 
property  by  the  defendants  since  August,  1903,  and  these  I  assess 
at  £460. 

I  now  come  to  the  defendants'  claim  to  a  lien  on  these  goods. 
With  regard  to  this,  it  appears  that  the  plaintiffs  in  April,  1899, 
entered  into  a  lease  with  the  owners  of  Winchester  House 
whereby  they  hired  shop  No.  4  for  a  period  of  two  years  from 
the  1st  May,  1899,  at  a  rental  of  £40  per  month.  They  also 
hired  on  or  about  the  same  day  the  basement  under  this  shop. 
There  is  a  conflict  of  testimony  as  to  the  terms  of  this  hiring, 
but  I  find  as  a  fact  that  for  the  first  three  months  the  rent  of 
the  basement  was  to  be  £5,  and  from  the  1st  September  the  rent 
was  to  be  £12, 10a  a  month,  and  that  it  was  hired  for  the  term 
of  theiease  of  the  shop,  that  is,  until  the  30th  April,  1901.  In 
order  to  get  possession  of  the  goods  the  defendants  paid  to  the 
owners  of  Winchester  House,  who  refused  to  deliver  them  until 
the  claim  for  rent  was  satisfied,  the  sum  of  £1497,  10a  (This 
amount  was  made  up  of  rent  of  shop  and  basement  at  £52, 10a 
— shop,  £40 ;  basement,  £12, 10s. — from  the  month  of  September, 
1899,  to  the  end  of  October,  1901.)    From  November,  1901, 
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until  the  time  when  the  goods  were  removed  from  the  premises, 
storage  rent  at  the  rate  of  £7,  IOr.  a  month  was  charged  in 
respect  of  that  part  of  the  basement  to  which  the  goods  had 
been  removed  by  arrangement  between  the  lessors  and  the 
Government.  The  rent  of  shop  No.  4  was  charged  for  up  to  the 
31st  December,  1901,  when  possession  was  given  to  the  lessors. 

I  am  of  opinion  that  the  defendants  can  claim  no  hypothec  by 
reason  of  the  fact  that  they  paid  this  rent  and  got  a  cession  of 
the  landlords*  rights  and  action  against  the  plaintiffs.  The  tacit 
hypothec  of  the  lessors  is  to  retain  the  tenants'  goods  on  the 
leased  premises  until  the  rent  due  is  paid.  When  their  claim  for 
rent  was  satisfied  by  the  defendants*  payment,  the  hypothec 
ceased  to  exist,  and  could  not,  therefore,  be  ceded  by  them  to  the 
defendants.  All  tliat  the  defendants  could  obtain  by  the  cession 
was  the  right  to  recover  from  the  plaintiffs  what  they  had  paid 
to  the  lessors,  and,  of  course,  they  could  only  recover  so  much  as 
was  legally  payable  by  the  plaintiffs  to  the  lessors.  If  the  plain- 
tiffs were  entitled  to  a  remission  of  rent,  the  defendants  cannot 
now  claim  to  recover  the  full  amount  of  the  rent  which  they 
paid  to  the  lessors.  The  defendants*  claim  in  this  action 
should,  therefore,  have  been  a  claim  in  reconvention ;  but  Mr. 
Qregorowaiki,  for  the  plaintiffs,  whilst  contesting  the  lien  or 
hypothec  claimed  by  the  defendants,  was  willing  that  this 
question  of  the  amount  of  rent  due  should  be  decided  once 
and  for  all  in  this  action.  I  therefore  propose  to  treat  the 
matter  as  if  it  were  a  claim  in  reconvention.  The  plaintiffs 
admit  that  they  owe  rent  for  the  shop  and  basement,  for  the 
latter,  however,  only  at  £5  per  month,  from  the  1st  Octx>ber 
to  the  19th  October,  1899,  on  which  latter  date  they  alleged  the 
shop  and  basement  were  commandeered  for  the  use  of  officers  of 
the  late  Republic,  and  used  by  them  up  to  the  28th  February, 
1900,  and  contend  that  they  were  thus  deprived  of  benefkiAl 
occupation.  They  further  admit  liability  for  rent  from  the  1st 
March,  1900,  to  the  13th  July,  1900,  when  Koenigsberg  was 
deported,  and  contend  that  he,  being  the  sole  representative  of 
the  plaintiflTs  in  the  Transvaal,  they  were  thus  deprived  of  bene- 
ficial occupation  thereafter.  As  regards  the  shop,  they  say, 
further,  that  at  all  events  after  the  expiration  of  the  lease  on 
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the  30th  April,  1901, they  are  not  liable  for  rent;  and  as  regards 
the  basement,  they  allege  that,  as  it  was  sealed  up  by  the  British 
authorities  in  October,  1900,  they  were  thereby  deprived  of 
beneficial  occnpation  of  it,  and,  at  all  events,  they  are  not  liable 
for  any  rent  after  the  removal  of  the  goods  from  it  in  November, 
1901. 

It  will  be  convenient  to  deal  with  the  case  of  shop  Na  4 
separately  from  the  basement.  The  fin^t  question  to  decide  is 
whether  the  plaintiflb  were  deprived  of  beneficial  occupation 
by  reason  of  the  premises  being  commandeered  from  the  19th 
October.  1899,  to  the  28th  February,  1900,  The  plaintiffs  are  a 
limited  company,  of  which,  at  this  time,  there  were  three 
directors,  two  of  whom,  being  British  subjects,  left  the  country 
on  or  before  the  outbreak  of  the  war.  The  third,  Eoenigsberg, 
a  burgher  of  the  Transvaal,  remained.  The  business  of  the 
company  appears  to  have  been  that  of  wholesale  merchants  or 
commission  agents.  What  is  called  shop  No.  4  was  not  used  as 
a  shop,  but  as  an  office.  There  were  no  goods  for  sale,  but  only 
some  samples  kept  The  evidence  as  to  the  commandeering  of 
the  office  is  that  of  Koenigsberg  and  van  Wouw.  Now  I  do  not 
doubt  that  the  latter  made  use  of  the  office  for  the  purpose  of 
his  duties  under  the  late  Government,  but  I  am  not  at  all 
satisfied  that  Eoenigsberg  was  ejected  from  possession  or  was 
unable  to  carry  on  the  business  of  the  company  there.  As  a 
matter  of  fact  he  remained  on  in  the  office,  he  says,  as  a  clerk  to 
van  Wouw,  at  a  salary,  and  this  is  probably  the  case,  but  he  was 
perfectly  able  to  conduct  whatever  business  came  in  the  way  of 
the  company  at  the  same  time.  The  very  transaction  in  question 
in  the  action  was  so  conducted  in  December,  1899,  and  he 
admitted  dealings  in  cyanide  also.  These  slags  and  other  goods 
were  stored  in  the  basement,  van  Wouw  says,  with  his  per- 
mission, but  still  the  plaintiffs  had  the  beneficial  use  of  the 
premises  all  the  same.  No  written  order  commandeering  the 
premises  is  produced ;  the  lessors,  one  of  whom  (Stayt)  was  in 
Johannesburg,  and  often  at  Winchester  House,  knew  nothing  of 
any  occupation  save  that  of  Eoenigsberg,  and  say,  moreover, 
that  at  this  time  there  were  many  empty  rooms  at  Winchester 
House,  so  that  there  was  no  necessity  for  van  Wouw  to  take 
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possesAion  of  the  plaintiffs'  office.  Under  these  circamstances 
the  want  of  beneficial  occupation  is  not  made  out  for  this  period. 
As  regards  the  next -period,  after  the  deportation  of  Koenigs- 
berg,  from  the  ItSth  July  onward,  the  case  is  not  so  dear. 
Koenigsberg  was  the  last  director  of  the  company  left  in  Johan- 
nesburg, the  other  two  being  in  the  Cape  Colony.  Koenigsberg 
left  his  power  of  attorney  with  a  man  named  Nathan,  who  left 
after  a  short  time  and  substituted  Melville.  Melville  remained 
in  Johannesburg  during  the  war.  He  had  the  key  of  the 
premises,  and  after  the  termination  of  the  lease,  at  all  events, 
apparently  made  use  of  them,  as  one  of  the  lessors  (Mr.  Stayt) 
says  he  often  saw  him  there  after  he  got  back  to  Johannesburg 
in  June,  1901.  He  was  also  in  communication  with  Rutherford, 
one  of  the  directors,  who  had  left  for  the  Cape  Colony  at  the 
outbreak  of  the  war,  and  in  October,  1901,  acting  under 
Rutherfoi*d's  instructions,  he  was  refusing  to  give  up  possession 
of  the  office  to  the  lessors.  Under  these  circumstances,  are  the 
plaintiffs  entitled  to  a  remission  of  rent  ?  On  the  one  hand,  it 
is  contended  that  when  the  last  remaining  director,  Koenigsberg, 
was  deported  there  was  no  representative  of  the  plaintiffs  left  to 
cany  on  the  businass,  and  therefore  they  were  prevented  by  via 
major  from  having  the  occupation  of  the  premises  for  the  pur- 
pose for  which  they  were  let.  On  the  other  hand,  it  is  said  that 
the  plaintiffs,  a  limited  company,  could  act  through  agents,  and 
the  directors,  then  in  the  Cape  Colony,  could  have  appointed  an 
agent  to  carry  on  the  company's  business ;  and  it  was  not  shown 
that  those  directors,  who  as  British  subjects  had  left  the  Trans- 
vaal on  the  outbreak  of  the  war,  could  not  have  returned  after 
the  British  occupation.  With  regard  to  these  contentions,  I  do 
not  think  that  in  order  to  claim  a  remission  of  rent  a  tenant 
who  has  been  ejected  vi  majore  from  possession  should  be 
called  upon  to  prove  that  it  was  impossible  for  him  to  have 
appointed  an  agent  to  cairy  on  his  business  in  the  premises. 
There  is  no  obligation  on  a  person  to  endeavour  to  introduce  a 
stranger  into  his  business  and  confide  his  affairs  to  his  control 
Neither  do  I  think  that  there  is  any  presumption  that  those 
directors  who  left  the  country  on  account  of  the  war,  owing  to 
their  nationality,  would  be  able  to  return  at  any  particular 
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period  of  the  war  becaiuse  Johannesburg  was  occupied  by  the 
British  forces.  Bather,  I  think,  their  inability  to  return  and 
resume  their  business  should  be  presumed  to  continue  so  long  as 
the  war  lasted,  or  until  evidence  is  adduced  that  they  might 
have  returned  had  they  desired  to  do  so.  The  case  seems  to  me 
to  fall  within  the  decision  in  Morris  v.  Mappin  &  Wehb,  Ltd. 
([1903]  T.S.  244),  where  a  lessee,  a  limited  company,  was  held  to 
have  been  deprived  of  beneficial  occupation  owing  to  the  fact 
that  the  manager,  a  British  subject,  had  been  obliged  to  quit  the 
country.  I  am  therefore  of  opinion  that  the  plaintiffs  were 
under  no  obligation  to  pay  rent  from  the  13th  July  to  the 
termination  of  the  lease  on  the  30th  April,  1901.  Subsequently 
to  this  date,  however,  I  think  that  they  are  not  entitled  to  any 
remission.  They  might  then  have  delivered  up  possession  to  the 
lessors.  Melville  had  the  keys,  he  was  in  communication  with 
Rutherford,  and  so  late  as  October,  1901,  he  was  retaining  pos- 
session 'for  the  plaintiffs,  and  refusing  to  give  up  the  keys  on 
Rutherford's  instructions  He  must  be  held  to  have  been  adopted 
as  the  plaintiffs'  agent  for  the  purpose  of  retaining  the  possession 
of  the  premises,  and  if  they  chose  to  retain  possession  when  they 
might  have  yielded  it  up,  and,  indeed,  instruct  their  agent  not  to 
give  up  possession  when  it  is  demanded,  they  cannot  claim  a 
remission  of  rent  I  think,  therefore,  that  the  plaintiffs  are  liable 
to  pay  rent  from  the  30th  April,  1901,  to  the  end  of  December, 
when  they  gave  up  possession  to  the  lessors. 

As  regards  the  rent  of  the  basement,  in  the  first  place  I  find 
as  a  fact  that  the  agreement  between  the  plaintiffs  and  the 
lessors  was  as  stated  by  Mr.  Stayt,  viz.,  that  the  basement  was 
hired  for  the  same  period  as  the  shop,  at  a  rental  of  £5  for  the 
first  three  months,  and  thereafter  of  £12,  10s.  per  month.  For 
the  same  reasons  as  lead  me  to  the  conclusion  that  the  plaintiffs 
were  not  entitled  to  any  remission  of  rent  down  to  the  period  of 
the  deportation  of  Koenigsberg  in  July,  1900,  I  find  that  the 
plaintiffs  are  entitled  to  no  remission  of  rent  as  regards  the 
basement.  On  the  13th  July,  when  Koenigsberg  was  deported, 
the  plaintiffs  were  deprived  of  beneficial  occupation  of  the  base- 
ment, but  this  deprivation  was  partial  only,  as  their  goods  still 
continued  to  be  stored  therein,  and  they  remained  there  until 
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nearly  the  end  of  November,  1901.  I  do  not  see  that  the  sealing 
up  of  the  goods  in  the  basement  by  the  police  officials  in  October, 

1900,  necessarily  determined  the  relations  between  the  plaintiffi 
and  the  lessors.  There  was  no  representative  of  the  plaintifis 
here  to  lay  claim  to  the  goods,  and  the  sealing  may  have  been  a 
reasonable  precautionary  measure  for  the  police  to  take ;  but  I 
think  that  the  position  was  certainly  changed  in  November, 

1901,  when,  at  the  instigation  of  the  Qovemraent,  who  were 
desirous  of  obtaining  a  lease  of  the  premises,  the  lessors  removed 
the  plaintiffs'  goods  to  another  place,  where  they  were  again 
sealed  up.  Thereafter  they  certainly  passed  under  the  control 
of  the.  Government,  who  affected  to  deal  with  them,  not,  as  I 
understand,  advancing  any  claim  to  them  themselves,  but  on 
behalf  of  the  persons  who  should  establish  a  claim  to  them. 
From  November,  1901,  then,  I  think  the  (jovemment  was  in 
the  position  of  a  negotiorum  gestor.  The  lessees  might  have  a 
claim  against  the  Government  for  the  storage  of  the  goods,  and 
the  Government,  in  its  turn,  might  have  a  claim  to  be  reimbursed 
their  necessary  expenses  from  the  plaintiffs.  In  my  opinion  the 
lessors  could  not  claim  storage  rent  from  the  plaintiffs  after 
November,  1901.  I  find,  therefore,  that  the  amount  due  for 
rent  by  the  plaintiffs  to  the  lessors  amounted  to  £943,  158.,  and 
this  sum,  and  no  more,  the  defendants,  by  reason  of  the  cession 
to  them  of  the  lessors'  rights,  are  entitled  to  recover  from  the 
plaintiffs.  My  judgment,  therefore,  is  that  the  defendants  deliver 
up  the  412  bags  of  slags  to  the  plaintiffs,  or  pay  the  sum  of 
£5000,  their  value ;  and  that  they  further  pay  to  the  plaintiflb 
the  sum  of  £450  as  damages.  The  defendants  are  entitled  to 
recover  from  the  plaintiffs  the  sum  of  £943,  15s.,  but  must  pay 
the  costs  of  the  action. 

Plaintiffs' Attorney :  8.  Zwarenfdein ;  Defendants' Attorneys : 
I'a^i  Hulsteyn,  Feltham  &  Fry, 
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AFRICAN  CLAIM  AND  LAND  CO.,  LTD.,  v. 
W.  J.  LANGERMANN. 

1905.    March  21,  22,  and  April  14.    Smith,  J. 

Company. — Director, — Fiduciary  rdatioftMp,  —  Nwi-di9do9ure  o/inU- 
rest  in  terms  of  ariides  qf  associtUion. 

The  articles  of  association  of  a  company  provided  that  "  no  director  or 
alternate  director  shall  be  disqualified  by  his  office  from  contract- 
ing with  the  company,  either  as  vendor,  purchaser  or  otherwise ; 
nor  shall  any  contract  or  arrangement  entered  into  by  or  on  behalf 
dt  the  company  with  any  company  or  partnership  of  or  in  which 
any  director  shall  be  a  member  or  otherwise  interested,  be  avoided ; 
nor  shall  any  director  so  contracting,  or  being  such  member  or  so 
interested,  be  liable  to  account  to  the  company  for  any  profits 
realised  by  him  by  any  such  contract  or  arrangement  by  reason 
only  of  such  director  holding  that  office,  or  of  the  fiduciary  re- 
lationship thereby  established ;  but  no  such  director  shall  vote  in 
respect  of  any  such  ^contract  or  arrangement  (and  the  nature  of 
his  interest^  where  it  does  not  appear  on  the  face  of  the  contract, 
must  be  disclosed  by  him  at  the  meeting  at  which  the  contract  or 
arrangement  is  determined  on,  if  his  interest  then  exists,  or  in  any 
other  case  at  the  first  meeting  of  directors  after  the  acquisition  of 
his  interest)  provided  ..." 

W,  an  engineer  of  the  company,  became  aware  that  a  block  of  claims 
was  being  offered  for  sale  by  public  auction,  and  formed  the  idea 
of  buying  them  with  a  friend  of  his,  C,  who  had  also  heard  of  the 
claims  from  another  engineer.  Before  the  claims  were  put  up  for 
sale  W  suggested  to  the  managing  director  of  the  company  that 
the  company  should  buy  them ;  but  he  declined  on  the  only  infor- 
mation W  was  then  able  to  give  with  regard  to  the  claims.  There- 
after C  bought  the  claims  at  the  auction,  and  disposed  of  a  half 
interest  to  W,  who  ceded  a  half  of  his  interest  to  the  defendant, 
another  director  of  the  company,  after  the  latter  had  been  informed 
by  W  that  the  managing  director  had  declined  to  buy  for  the 
company.  Tlie  claims  proved  to  be  of  considerable  value,  and  W 
and  C,  with  the  knowledge  of  the  defendant,  entered  into  negotia- 
tions with  the  company  to  take  over  the  claims.  The  defendant 
took  no  part  in  the  negotiations,  and  did  not  in  terms  of  the 
articles  of  association  disclose  his  interest  to  the  company  until 
some  months  after  the  whole  transaction  had  been  completed. 
The  company  now  sued  the  defendant  for  a  declaration  that  it 
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was  entitled  to  his  interest  in  the  claims  on  the  ground  that  he, 
having  failed  to  disclose  his  interest  therein  in  terms  of  the  articles 
of  association,  was  liable  to  account  to  it  for  all  the  fMxifits 
made  by  him.  UM,  that  as  the  defendant  was  not  debarred,  by 
reason  of  any  fiduciary  position  which  he  occupied  towards  the 
company,  from  purchasing  the  interest,  the  action  could  not  be 
maintained,  and  that  the  remedy  of  the  company,  when  it  dis- 
covered that  the  defendant  had  failed  to  disclose  his  interest^  lay 
in  claiming  a  rescission  of  the  contract  under  which  it  took  over 
the  claims. 

This  was  an  action  for  a  declaration  of  rights. 

The  plaintiff,  a  limited  liability  company,  claimed  as  against 
the  defendant,  who  was  one  of  its  directors,  a  declaration  that  it 
was  entitled  to  an  interest  acquired  by  the  defendant  in  certain 
claims  on  the  ground  that  the  defendant  was  either  bound  under 
an  agreement,  entered  into  prior  to  the  flotation  of  the  plaintiff 
company,  but  subsequently  adopted  or  ratified  by  it,  to  acquire 
the  said  interest  for  the  plaintiff  company,  or  that  by  reason  of 
the  fiduciary  position  which  he  occupied  towards  the  company  he 
was  bound  to  account  to  the  company  for  the  same. 

The  defendant  admitted  that  he  had  acquired  the  alleged 
interest,  but  denied  that  he.  was  under  any  obligation  to  aooonnt 
to  the  plaintiff  company  for  the  same.  He  admitted  the  execu- 
tion of  the  agreement,  but  pleaded  that  the  same  was  prior  to 
the  acquisition  by  him  of  the  said  interest  cancelled  by  mutual 
consent  of  the  parties  to  it,  and  that  the  same  was  never  adopted 
or  ratified  by  the  plaintiff  company. 

The  facts  and  the  arguments  of  counsel  appear  in  detail  from 
the  judgment  delivered. 

C.  0.  Ward  (with  him  Manfred  Natlmn)  appeared  for  the 
plaintiff. 

J,  W.  Leonard,  K.C,  (with  him  J.  de  ViUiers),  appeared  for 
the  defendant. 

Cur  adv,  vuUt 

Postea  (April  U):— 

Smith,  J. :  This  is  an  action  brought  by  a  company  against 
one  of  its  directors  for  an  account  of  profits  made  by  him  in 
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ooimection  with  the  acquisition  by  the  company  of  an  interest 
in  certain  claims,  in  which  the  defendant  was  also  interested, 
though  the  company  was  ignorant  of  the  fact  at  the  date  of 
the  acquisition. 

The  facts  are  as  |ollow:  On  the  22nd  May,  1904,  Max 
LAngermann,  Gordon  Beves,  and  the  defendant,  entered  into 
an  agreement  to  form  a  limited  liability  company,  the  object 
of  which  shoald  be  to  deal  in  claims,  in  options  on  land,  and  to 
form  companies  for  the  working  and  development  of  the  com- 
pany's properties.  The  whole  of  the  capital  was  to  be  subscribed 
by  them,  and  the  articles  of  association  were  to  provide  that 
they  should  be  permanent  directors,  and  that  they  should  be 
entitled  to  20  per  cent  of  the  net  profits  before  any  distribution 
of  profits  was  made  between  the  shareholders.  It  was  also  agreed 
that  Gordon  Beves  and  the  defendant  should,  devote  all  their 
time  and  attention  to  the  affairs  of  the  company,  save  only  such 
time  as  was  necessary  to  be  devoted  to  the  affairs  of  the  Ken- 
aington  Estate  Co.,  of  which  they  were  also  managing  directors. 
Clause  7  of  the  agreement  provided  as  follows:  "The  said  Gor- 
don Beves  and  Willie  Jacob  Langermann  shall  not  be  entitled  to 
speculate,  peg  claims,  or  deal  in  properties  for  their  personal 
benefit  whilst  they  retain  the  position  of  pertpanent  directors  of 
the  company,  but  they  must  submit  all  offers  to  deal  in  land, 
o|)A^ion8,  or  mining  rights  to  the  company." 

The  plaintiff  company  was  thereafter  formed.  Amongst  the 
objects  of  the  company,  as  defined  in  the  articles  of  association, 
was  the  appointment  of  the  above-named  three  gentlemen  as 
permanent  directors,  with  the  right  to  the  20  per  cent  of  the 
net  profits  of  the  company;  the  provisions  of  clause  7  of  the 
agreement  were  not  embodied  in  the  articles  of  association,  A 
Mr.  Williams  was  in  the  employ  of  the  plaintiff  company  as 
engineer,  hi  May,  1904,  he  becaipe  aware  that  a  block  of  200 
claims  in  the  Krugersdorp  district  was  being  offered  for  sale  by 
public  auction,  having  been  forfeited  for  non-payment  of  license- 
moneys,  and  he  formed  the  idea  of  buying  them,  with  a  friend  of 
his  named  Carper.  Before  the  claims  were  put  up  for  sale  by 
auction  Williams  saw  Ifax  Langermann,  the  managing  director 
of  the  plaintiff  company,  to  whom  he  suggested  that  the  com- 
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pany  should  purchase  them.  Max  Langerinann  asked  for  infor- 
mation about  them,  which  Williams  was  unable  to  give.  He 
knew  nothing  of  their  prospective  value,  and  it  is  clear  that  the 
matter  was  pure  speculation.  Max  Langemiann,  on  behalf  of 
the  company,  declined  to  buy.  It  was  not  the  business  of  the 
company,  as  he  said,  to  buy  "blind,"  and  the  minutes  of  the 
meeting  of  the  21st  August,  1904,  show  that  the  company's 
financial  position  at  that  time  did  not  warrant  the  acquisition, 
at  all  events,  of  claims  of  purely  speculative  value.  The  200 
claims  v^ere  purchased  by  Carper  at  the  auction  at  5s.  each,  and 
registered  in  his  name.  After  the  purchase  Carper  agreed  with 
Williams  that  he  should  have  a  half  interest  in  them.  A  few 
days  subsequently  Williams  met  the  defendant  in  the  street  and 
asked  him  if  he  cared  to  take  an  interest  in  the  claims,  telling 
him  what  he  had  previously  told  Max  Langermann  about  them. 
He  also  told  him  that  Max  Langermann  had  refused  to  buy  on 
behalf  of  the  company.  The  defendant  agreed  to  take  half 
Williams'  interest  for  £50,  which  he  paid.  On  the  17th  June 
Carper  gave  the  defendant  a  letter  acknowledging  that  he  was 
entitled  to  one-quarter  undivided  interest  in  the  200  claims. 

Subsequently  information  was  obtained  by  Williams  or  Carper 
to  the  effect  that  these  claims  were  of  considerable  value.  The 
three  met  together  to  decide  what  should  be  done  with  the  claimfi. 
The  defendant  was  anxious  that  ho  should  have  the  sole  disposal 
of  them,  to  which  the  other  two  would  not  agree.  He  objected 
to  the  claims  being  offered  to  the  plaintiff  company,  and  the  other 
two  insisted  that  they  should  be.  Tlie  defendant  was  at  this 
time  on  very  bad  terms  with  Max  Langermann,  as  the  minutes 
of  the  company  abundantly  testify,  and  I  have  no  doubt  that 
this  accounts  for  his  wish  tliat  the  claims  should  not  be  offered 
to  the  company.  Tlie  defendant  says  it  was  agreed  that  he 
should  try  to  dispose  of  the  claims,  and  that  the  other  two  should 
do  so  also ;  that  he  approached  certain  gentlemen  on  the  matter, 
but,  hearing  that  Carper  and  Williams  were  negotiating  with  the 
plaintiff  company,  he  then  ceased  his  efforts.  On  the  30th  July 
a  provisional  agreement  was  entered  into  by  the  directors  of 
the  plaintiff  company  with  Carper,  by  which  it  was  agreed  that 
the  company  should  float  a  limited  company  to  acquire  and  work 
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the  claims,  and  that  Carper  should  take  25  per  cent,  of  the 
profits  of  the  flotation,  and  the  plaintiff  company  75  per  cent 
The  provisional  agreement  was  adopted  hy  the  company  at  a 
meeting  held  on  the  2l8t  August.  The  defendant  took  no  part 
in  the  negotiations  w\th  the  company,  and  was  unaware  that  it 
had  been  concluded  for  some  considerable  time  afterwarda  He 
left  the  Transvaal  at  the  beginning  of  August  for  Delagoa  Bay, 
and  was  absent  until  the  end  of  the  month.  I  see  no  reason  to 
disbelieve  him  when  he  says  that  he  did  not  know  a  contract 
had  been  concluded  when  he  left  Johannesburg,  and  he  certainly 
was  not  present  at  the  meeting  ol  the  21st  August,  when  it  was 
adopted  by  the  company.  When  the  contract  was  adopted  by 
the  company,  the  directors  were  aware  of  Williams  interest,  and 
also  that  one  of  the  directors,  Turner,  had  acquired  an  interest, 
but  they  were  unaware  that  the  defendant  was  interested.  They 
first  became  aware  of  it  in  January,  1905,  through  Carper,  and 
the  defendant  formally  disclosed  his  interest  to  the  company  in  a 
letter  dated  the  19th  January,  1905. 

Though  the  defendant  was  absent  when  the  agreement  be- 
tween Carper  and  the  company  was  entered  into,  he  became 
aware  of  it  not  very  long  afterwards.  He  says  that  he  thinks 
he  first  knew  of  it  at  a  board  meeting  on  the  21st  October,  but  I 
think  he  is  mistaken  as  to  this,  as  the  evidence  of  Mr.  Turner, 
ofie  of  the  directors,  that  the  defendant  had  called  at  the  office 
before  this  date,  and  had  been  informed  by  him  of  what  had 
transpired,  and  had  been  shown  the  minutes  of  the  meeting  of 
the  2l8t  August,  seems  conclusive.  What  transpired  at  the  meet- 
ing of  the  21st  October  is  also  strongly  corroborative  of  Turner's 
evidence.  The  matter  is  not  very  material,  as  the  defendant 
admittedly  knew  of  the  contract  when  he  attended  the  meeting 
of  the  21st  October,  and  did  not  then  disclose  his  interest.  Max 
Langermann  admits  that  the  existence  or  otherwise  of  an  interest 
in  the  claims  vested  in  the  defendant  would  not  in  anj(  way  have 
.influenced  the  company  in  obtaining  from  Carper  the  right  to 
deal  with  the  claims ;  they  acted  solely  on  the  evidence  that  had 
been  obtained  as  to  the  intrinsic  value  of  the  claims.-  Under 
these  circumstances  the.  plaintiff  company  claims  a  transfer  from 
the -defendant  of  all  rights  he  acquired  under  this  contract  with 
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Carper  of  the  17  th  June,  and  an  account  of  all  profits  he  has 
made. 

This  claim  is  based  on  two  grounds:  (1)  It  is  said  that  the 
agreement  of  the  22nd  May,  1902,  between  Max  Langermann, 
Gordon  Beves,  and  the  defendant  was  adopted  and  recognised  by 
the  company;  and  (2)  that  the  defendant,  as  director  of  the 
company,  had  a  share  of  the  claims  the  right  to  deal  with  which 
was  sold  by  Carper  to  the  company,  that  the  defendant  did  not 
disclose  his  interest,  and  therefore  cannot  retain  any  profits  which 
he  derived  through  Carper. 

With  regard  to  the  first  point,  the  agreement  of  the  22nd 
May  was  made  between  the  three  gentlemen,  who  were  parties 
to  it  in  their  personal  capacity ;  it  does  not  profess  to  be  made 
on  behalf  of  the  plaintiff  company,  which  indeed  was  not  in 
existence  at  that  date,  though  I  think  that  it  was  intended  to 
be  entered  into  for  the  benefit  of  the  company  when  it  was 
formed.  Under  these  circumstances  it  is  clear  that  under  the 
law  of  England  the  plaintiff  company  could  acquire  no  right 
under  the  contract  (Keightley,  Maxsteii  dk  Co.  v.  Durant,  [1901] 
App.  Caa  240;  In  re  Empress  Engineering  Co.,  16  Ch.  Div. 
125 ;  Re  Northumberland  Avenue  Hotel  Co.,  33  Ch.  Div.  16). 
These  cases  lay  down  two  principles :  first,  that  where  a  person 
intending  to  contract  on  behalf  of  another,  but  without  his 
authority  enters  into  a  contract  in  his  own  name  and  not  pro- 
fessing to  act  as  an  agent,  it  is  not  competent  for  the  other 
person  to  adopt  or  ratify  the  contract  and  so  obtain  a  right  to 
sue  upon  it ;  and  secondly,  that  a  .contract  purporting  to  be  made 
on  behalf  of  another  cannot  be  ratified  by  that  other  unless  in 
existence  and  able  to  ratify  it  at  the  time  the  contract  was  made. 
It  is  not,  however,  so  clear  under  the  Roman-Dutch  law  thafc 
where  a  contract  entered  into  between  two  persons  is  expressed 
to  be  made  for  the  benefit  of  a  third  person,  the  latter  would 
not,  by  adopting  the  contract,  obtain  the  right  to  sue  upon  ifc 
{Tradesmen's  Benefit  Society  v.  du  Preez,  6  S.C.  269).  It 
would  seem  to  be  immaterial  under  the  principle  laid  down 
in  that  case  whether  the  person  for  whose  benefit  the  contract 
was  expressed  to  be  made  was  or  was  not  in  existence  at  the 
date  when  the  contract  was  made.    It  is,  however,  clear  that 
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he  must  do  some  act  showing  his  aocepta;nce  of  benefit  In 
the  present  case  I  see  no  evidence  of  the  adoption  of  the  contract 
or  of  an  acceptance  of  its  benefits  by  the  plaintiff  company.  This 
provision  of  the  agreement  was  not  embodied  in  the  articles  of 
association,  and  no  resolution  was  passed  adopting  it  As  between 
themselves,  the  parties  to  the  agreement  may  have  considered  it 
to  be  binding  on  themselves,  bat  I  see  no  evidence  that  the 
oompany  adopted  it  It  was  rescinded  by  mutual  agreement  of 
the  parties  to  it  without  any  referenoe  to  the  oompany. 

Under  these  circumstances  the  plaintiflTs  claim  on  this  head 
falls  to  the  grounds  I  think  it  unnecessary  to  go  into  the  question 
whether,  had  this  agreement  been  binding  as  between  the  plaintiff 
company  and  the  defendant,  a  breach  of  it  would  have  entitled 
it  to  the  relief  sought  in  this  action,  or  only  to  such  damages 
as  it  might  be  able  to  establish  it  had  sustained. 

With  regard  to  the  second  pdnt,  the  plaintiffs  claim  appears 
to  be  based  on  the  rule  that  a  person  holding  a  fiduciary  position, 
and  acting  in  that  capacity,  is  not  entitled  to  make  a  i«t>fit 
without  disclosing  his  interest  to  those  towards  whom  he  occupies 
that  fiduciary  position ;  and  if  he  does,  he  must  account  to  them 
for  that  profit 

In  the  first  place,  it  seems  to  me  that  when  the  defendant 
acquired  the  interest  in  the  200  claims,  he  was  not  acting  in  any 
fiduciary  capacity  towards  the  company.  It  is  not  a  case  where 
there  was  any  mandate  or  commission  to  purchase  property  which 
the  agent  purchases  for  himself,  and  afterwards  transfers  to  the 
principal ;  nor  is  it  such  a  case  as  Jones  v.  East  Sand  Co,  ([1903] 
T.H.  325),  where  an  agent,  through  information  obtained  by  him 
in  the  course  of  -  his  employment,  sought  to  retain  for  himself  a 
benefit  coming  within  the  scope  of  the  principal's  business.  If 
Carper,  instead  of  selling  to  the  plaintiff  oompany  the  right  to 
deal  with  the  claims,  had  sold  them  outright  to  some  third  person, 
and  had  divided  the  profits  with  the  defendant  and  Williams,  I 
fail  to  see  how  the  oompany  could  have  sued  the  defendant  or 
Williams  for  any  account  of  those  profita  It  is  said  that  the 
purchase  being  from  the  company's  engineer  created  a  duty 
towards  the  oompany;  but  I  cannot  see  that  this  makes  any 
difference.    To  take  the  stronger  case,  that  instead  of  Carper 
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buying,  Williams  hod  bought  the  claims  at  the  auction  himself, 
on  what  ground  could  the  company  have  claimed  the  benefit  of 
his  purchase  ?  He  was  the  company's  engineer,  but  it  would  not 
have  been  within  the  scope  of  his  authority  to  buy ;  he  had  no 
instructions  to  buy,  but  on  the  contrary  he  had  been  told  that  the 
company  would  not  purchase  them,  and  he  would  not  have  bought 
on  any  information  which  he  had  acquired  in  the  course  of  his 
employment,  which  it  would  have  been  his  duty  to  disclose.  He 
had  disclosed  to  the  company  all  information  he  had  at  the  tioie 
of  the  sale  of  claims,  and  the  company  had  declined  to  purchase. 
If,  therefore,  Williams  had  himself  bought  claims  at  the  auction, 
I  fail  to  see  on  what  grounds  the  company  could  have  claimed 
the  benefit  of  his  purchase,  or  made  him  account  to  them  for  any 
profit  he  may  have  made.  He  would  not  have  been  in  a  fiduciary 
position  towards  the  companj^  as  regards  his  acquisiticm  of  the 
property.  It  would  seem  to  follow,  then,  that  in  such  a  case  the 
acquisition  by  the  defendant  from  Williams  of  an  interest  in  the 
property  so  bought  would  not  give  the  company  a  right  against 
the  defendant.  As  a  matter  of  fact  Carper  bought  the  claims  for 
his  own  account  through  information  given  to  him,  not  by 
Williams,  but  by  a  friend  of  his,  another  mining  engineer.  With 
only  the  same  knowledge  he  had  before,  Williams  acquired  from 
Carper  a  half  interest  in  the  claims,  and  immediately  afterwards 
parted  with  half  of  Jbhat  interest  to  the  defendant,  the  arrange- 
ment finally  arrived  at  being  that  the  defendant  should  acquire 
a  quarter  interest  of  the  claims  direct  from  Carper. 

If  at  the  time  when  he  acquired  this  interest  the  defendant 
was  in  no  fiduciary  capacity  towards  the  company,  so  far  as  the 
acquisition  of  these  claims  was  concerned,  I  fail  to  see  how  the 
position  was  altered  by  the  subsequently  acquired  knowledge 
that  they  turned  out  to  be  of  greater  value  than  had  been  pre- 
viously known  or  thought.  It  is  said  that  the  company  had  not 
definitely  refused  to  buy,  but  had  only  refused  in  the  absence  of 
further  information ;  but  the  auction  would  not  be  postponed  in 
order  that  intending  purchasers  might  have  an  oppcniunity  to 
test  the  value  of  the  claims,  and  the  refusal  to  purchase  must  be 
taken  to  have  been  a  definite  one.  If  Williams  or  the  defendant 
were  in  a  fiduciary  capacity  at  all  they  must  have  been  so  at  the 
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time  they  acquired  their  interest,  whether  that  interest  was  or 
was  not  valuable. 

If  then,  as  I  find  to  be  the  case,  the  defendant  was  not  acting 
in  a  fiduciary  capacity  towards  the  company  at  the  time  when 
he  acquired  his  interest,  the  next  question  to  be  decided  is  what 
rights  the  company  obtained  against  him  by  reason  of  their  hav- 
ing acquired  from  Carper  the  right  to  deal  with  the  claims  with- 
out knowledge  of  the  defendant's  interest  in  them,  and  without 
any  disclosure  of  that  interest  on  his  part 

The  plaintiff  claims  that  it  is  entitled  to  all  the  benefits  de- 
rived or  to  be  derived  by  the  defendant  through  his  agreement 
with  Garper ;  the  defendant  contends  that  the  only  right  it 
had  on  discovering  the  existence  of  his  interest  was  to  rescind 
the  contract  The  articles  of  association  contain  the  usual  article 
permitting  a  director  to  contract  with  the  company,  and  declaring 
that  no  ccmtract  in  which  a  director  has  an  interest  shall  be 
avoided,  nor  the  director  be  liable  to  account  for  profits  by  reason 
of  his  fiduciary  relationship  towards  (iie  company ;  but  the  nature 
of  his  interest  must  be  disclosed  at  the  meeting  at  which  the  con- 
tract is  determined  upon,  if  his  interest  then  exists,  and  he  is  not 
to  vote  in  respect  of  the  contract 

The  object  or  effect  of  this  article  seems  to  me  to  be  to  render 
valid  a  contract  entered  into  between  the  company  and  one  of  its 
directors,  or  a  contract  between  the  company  and  a  third  person 
in  which  a  director  is  interested,  and  to  protect  the  director  from 
liability  to  account  to  the  company  for  any  profit  he  may  make, 
if  ibe  nature  of  his  interest  be  disclosed,  so  that  the  company 
has  the  means  of  forming  a  free  and  independent  judgment  with 
a  full  knowledge  of  all  the  facta  If  that  interest  be  not  dis- 
closed, then  it  seems  to  me  that  the  general  rules  of  law  apply. 
Now  it  is  dear  law  that  a  director  is  in  a  fiduciary  position 
towards  the  company  in  carrying  on  its  affairs,  and  it  would  be 
a  breach  of  duty  on  his  part  to  stand  by  and  allow  his  co- 
directors  to  enter  into  a  contract  in  which  he  had  a  personal 
interest  without  disclosing  that  interest  to  them.  A  contract  so 
entered  into  could  clearly  be  rescinded  by  the  company  after  it 
had  acquired  a  knowledge  of  the  facts.  See  the  judgment  of 
Lord  Caibns  in  Liquidatcm  of  the  Imperial  Meroanlile  Credit 
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A8doeiatian  v.  Colemah  (L.R.  Eng.  and  Ir.  App.  189X  Aod  of 
Lord  Hebschell  in  Cavendish  Bentinek  v.  Fenn  (12  Ch.  App. 
189).  It  is  true  that  the  defendant  took  no  part  in  the  negotia- 
tions for  the  acquisition  by  the  company  of  Carper's  interest  in 
the  claims,  and  was  not  present  at  the  meeting  of  directors  on 
the  21st  August,  when  the  provisional  contract  with  Carper  was 
confirmed  on  behalf  of  the  company;  but  he  was  aware  that 
Carper  was  negotiating  with  the  company  to  take  over  the 
claims,  and  must  have  thought  there  was  considerable  chance  of 
success,  as  he  states  he  dropped  his  negotiations  with  third 
parties  in  consequence.  I  do  not  doubt  that  his  action  in  not 
disclosing  his  interest  was  not  due  to  any  desire  to  benefit  him- 
self at  the  expense  of  the  company,  and  that  he  was  not 
conscious  that  there  was  any  breach  of  duty  on  his  part,  but  it 
arose  purely  through  the  strained  relations  existing  between 
himself  and  Mr.  Max  Langermann.  Whatever  his  personal 
feeling  may  have  been,  and  whatever  grievance  he  may  have 
considered  himself  to  have  against  this  gentleman,  it  cannot 
alter  the  fact  that  he  had  a  duty  as  director  towards  the  com- 
pany itsell  I  therefore  think  it  was  the  defendant's  duty  to 
have  brought  to  the  knowledge  of  the  company  that  he  waa 
interested  in  these  claims,  for  the  acquisition  of  which,  or  an 
interest  in  which,  ho  was  aware  his  co-directors  were  negotiating. 
Assuming  this  to  be  so,  the  remedy  of  the  plaintiflf  company  on 
becoming  aware  of  the  fact  that  the  defendant  had  an  interest  in 
the  claims  was,  in  my  judgment,  to  rescind  the  contract,  and  it 
has  no  right  to  claim  to  have  the  benefits  of  the  defendant's 
contract  with  Carper  or  to  call  upon  him  to  account  for  the 
profita  The  case  seems  to  me  to  &11.  within  the  jninciple  of 
In  re  Cape  Breton  Co.  (26  Ch.  Div.  221),  reported  on  appeal  in 
29  Ch.  Div.  795.  The  majority  of  the  court  held  in  that  case 
that  the  remedy  of  a  company  which  had  purchased  property  in 
which  a  director  had  an  interest,  acquired  when  he  warn  not  in  a 
fiduciary  position  towards  the  company,  was  rescission  of  the 
contract  Lord  Justice  Bowen  dissented,  holding  that  the  re- 
tention of  the  property  did  not  disentitle  the  company  to  recover 
the  profits  made  by  the  director.  AU  the  members  of  the  court 
agreed,  however,  that  the  profit  in  such  a  case  was  not  the 
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difference  between  the  price  paid  by  the  director  and  the  price 
given  by  the  company,  but  the  difference,  if  any,  between  the 
market  value  of  the  property  at  the  time  of  the  sale  to  ihe  com- 
pany and  the  price  paid  by  the  company. 

The  case  was  taken  to  the  House  of  Lords,  where  it  is  reported 
under  the  title  Cavendish  Bentvnck  v.  Fenn,  and  was  there  de- 
cided on  the  ground  that  the  non-disclosure  of  his  interest  by  the 
director  was  not  established  by  the  evidence.  Lord  Hsbschell, 
in  the  course  of  his  judgment,  says :  "  The  case  has  been  put  on 
behalf  of  the  appellant  in  various  ways.  First,  it  is  said  to  be 
a  secret  profit  made  by  an  agent,  which  profit  he  is  therefore 
bound  to  hand  over  to  his  principal  Of  course,  it  cannot  be 
doubted  that  Mr.  Fenn,  as  a  director  of  the  company,  was  in  the 
position  of  an  agent,  and  undoubtedly  if  he  filled  any  fiduciary 
capacity  towards  them  at  the  time  when  he  purchased  this  pro- 
perty he  would  be  bound  to  pay  to  the  company  the  difference 
between  the  price  at  which  he  purchased  it  and  the  price  at  which 
it  was  sold  to  the  company.  But  here  it  is  beyond  question  that 
at  the  time  the  purchase  was  made  Mr.  Fenn  and  his  co-adven- 
turers were  none  of  them  in  any  sort  of  fiduciary  relation  to  the 
company,  the  existence  of  which  was  at  that  time  not  even  con- 
templated." The  question  as  to  whether  rescission  was  the  only 
remedy  was  not,  however,  decided ;  but  the  decision  of  the  Court 
of  Appeal  was  not  overruled  nor  expressly  dissented  from. 

Li  giving  the  judgment  of  the  Privy  Council  in  the  case,  of 
Bwrland  v.  Earle  ([1902]  App.  Ca&  88)  Lord  Davby  refers  to 
the  judgments  of  Justice  Peabson  and  Lords  Justices  Cotton  and 
Fby  in  the  Cape  Breton  case  (the  two  latter  forming  the  miyority 
of  the  Court  of  Appeal  deciding  that  case),  evidently  intending 
to  express  approval  of  their  views.  In  the  case  of  BwrUmd  v. 
Earle  the  managing  director  of  a  limited  company,  carrying  on 
business  as  lithographic  printers,  purchased  to  his  own  account 
certain  printing  plant  for  21,564  dollars,  which  he  resold  to  tiie 
company  for  60,000  dollars.  The  company  sought  to  make  him 
account  for  the  profit  of  38,436  dollara  The  Privy  (]!ouncil  held 
that  they  were  disentitled  to  do  so ;  the  right  of  rescission  was 
apparently  assumed.  It  is  said,  however,  that  this  is  not  the 
case  of  a  sale  of  his  own  property  by  an  agent  to  the  principal, 
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in  which  case  the  remedy  of  the  principal  may  he  confined  to  a 
rescission  of  the  contract ;  hut  the  contract  hetween  Carper  and 
the  company  is  more  in  the  nature  of  an  agreement  to  divide  the 
profits  of  a  transaction,  and  that  the  defendant  being  entitled 
to  receive  a  share  of  those  profits  through  the  agreement  with 
Carper,  must  be  held  liable  to  account  for  them  to  the  company. 
Reliance  was  placed  on  the  cases  of  the  Liquidators  of  t}i£  Im- 
perial Mercantile  Credit  Association  v.  Coleman  (L.R,  Eng.  and 
Ir.  App.  189)  and  the  Costa  Rica  Railtvay  Co.  v.  Farwood  ([1901] 
1  Ch.  746). 

Now,  the  transaction  between  Carper  and  the  plaintiff  com- 
pany  seems  to  me  to  have  been  in  its  essence  a  sale  by  Carper  to 
the  company  of  his  interest  in  the  daima  It  is  true  that  the 
claims  were  not  transferred  by  Carper  to  the  company,  which 
floated  an  independent  company  to  take  over  the  claims  from 
Carper ;  but  in  substance  they  purchased  Carper's  interest  in  the 
claims,  paying  him  25  per  cent,  of  the  profits  accruing  from  the 
flotation  of  this  company  as  the  price.  The  principle  of  the  Cape 
Breton  case  and  Burland  v.  EarU  therefore  seems  to  me  to 
apply.  When  it  is  sought  to  make  an  agent  or  trustee  account 
for  profits  made  by  him,  whatever  form  the  particular  transac- 
tion may  take,  one  thing  is  clear,  viz.,  that  it  must  be  established 
that  the  profits  were  so  made  whilst  he  was  acting  in  the  course 
of  his  principal's  business  or  by  his  dealings  with  the  trust 
estate ;  or,  as  it  is  put  in  the  later  cases,  he  cannot  be  allowed  to 
put  himself  in  a  position  where  his  personal  interests  and  his 
duty  conflict,  and  to  make  a  profit  out  of  his  breach  of  duty. 

Colevian*s  case  falls  clearly  within  that  rule.  A  broker 
undertook  to  take  and  float  the  debentures  of  a  railway  com- 
pany for  a  commission  of  5  per  cent.  As  director  of  a  company 
he  proposed,  without  disclosing  the  nature  of  his  interest,  that 
the  company  should  float  them  for  a  commission  of  1^  per  cent, 
and  the  company  agreed.  He  thus  transferred  to  the  company 
all  the  risk  connected  with  the  issue  of  the  debentures,  and 
secured  for  himself  a  commission  of  3^  per  cent  The  company 
took  the  debentures  and  floated  them,  and  retaining  their  com- 
mission of  1}  per  cent.,  handed  the  moneys  to  Coleman  to  bo 
transmitted  to  the  railway  company.    Coleman  paid  them  over. 
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deducting  his  3|*  per  cent.  The  judgments  seem  to  me  to  have 
proceeded  on  different  grounds  Malins,  Y.C,  whose  judgment 
was  upheld  in  the  House  of  Lords,  says :  "  When  he  proposed 
that  the  company  should  take  these  debentures  at  98}  he  knew 
that  he  would  procure  them  at  95.  Was  he  justified  in  charging 
a  larger  price  to  the  company  and  putting  the  difference  in  his 
pocket?  I  am  of  opinion  that  he  was  not.  .  .  .  Upon  the  prin- 
ciples of  these  authorities,  and  upon  what  I  consider  the  soundest 
principles  of  justice,  I  think  I  am  bound  to  treat  the  acquisition 
of  these  debentures  by  Mr.  Coleman  as  a  purchase  of  them  on 
behalf  of  the  company  of  which  he  was  a  director,  and  to  hold 
that  it  was  consequently  his  duty  to  procure  them  at  the  lowest 
possible  price  Without  any  private  advantage  to  himself." 

Tn  the  House  of  Lords,  Lord  Penzance  based  his  judgment 
upon  the  ground  that  the  profit  had  been  made  by  a  ^director 
through  the  employment  of  the  funds  of  the  company;  Lord 
Cairns  on  the  ground  that  being  entitled  to  receive  from  a  third 
person  a  large  sum  as  remuneration  for  the  disposal  of  property, 
he  secured  the  remuneration  by  disposing  of  the  property  to  a 
company  of  which  he  was  a  director,  thereby  making  a  profit 
which  "was  in  reality  so  much  money  taken  by  him  from  the 
association."  He  was  acting  in  a  fiduciary  capacity  in  proposing 
the  transaction  to  the  company ;  as  a  director  of  the  company  it 
was  his  duty  to  see  that  the  best  terms  possible  were  obtained 
by  the  company  in  issuing  these  debentures ;  his  duty  and  his 
interest  clearly  conflicted,  as  his  interest  was  to  see  that  the 
company  undertook  the  issue  for  the  lowest  possible  rate  of 
commission.  In  the  present  case  what  the  plaintiff  company  is 
seeking  to  obtain  is  the  profit  arising  from  a  contract  made 
between  the  defendant  and  Carper,  when  the  defendant  was  not 
acting  in  a  fiduciary  capacity,  and  with  which,  in  my  judgment, 
the  plaintiff  company  had  nothing  to  do. 

So  in  the  Casta  Rica  Railway  Co.  v.  Forwood,  the  contracts 
for  his  share  in  the  profits  of  which  the  plaintiffs  sought  to  make 
the  defendant  account  were  entered  into  by  the  company  of 
which  the  defendant  was  a  director,  whilst  he  was  a  director,  and 
so  stood  in  a  fiduciary  relationship  towards  the  company. 

Here  I  see  no  conflict  between  the  interest  and  the  duty  of 
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the  defendant  when  he  entered  into  the  contract  with  Carper, 
and  he  was  not  then  in  any  fiduciary  capacity  towards  the 
plaintiff  company  as  regards  that  transaction.  For  these  reasons 
the  two  cases  relied  upon  seem  to  me  to  be  distinguishable  from 
the  present  case. 

I  am  of  opinion  that  the  plaintiff  company  is  not  entitled  to 
the  relief  sought,  and  that  this  action  should  be  dismissed  with 
costs. 

Plaintiff's  Attorneys:  Bell  &  Tancred;  Defendants'  Attor- 
neys :  Hutchviiaon,  Sims  &  RtuaadL 
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1905.    April  13  and  26.    Bristowe,  J. 

Praetiee. — B^erenee  by  Court. — Finding  of  referee. 

At  the  trial  of  the  action  it  was  held  that  the  plaintiff  was  entitled  to 
a  certain  proportion  of  the  share  in  certain  diamond  rights  which 
had  belonged  to  the  late  firm  of  Frenkel  4p  Co.,  sabject  to  the 
liabilities  afifecting  the  same,  and  it  was  referred  to  an  acoountant 
to  determine  what  was  dae  from  the  defendant  to  the  plaintiff  on 
this  footing.  Hdd^  that  sach  reference  included  a  power  to 
decide  all  qaestions  of  fact  necessary  for  the  determination  of  the 
reference,  and  that  the  Court  could  not  go  behind  his  finding  on 
any  such  questions  of  fiict. 

The  plaintiff  obtained  judgment  against  the  defendant  de- 
claring him,  sabject  to  all  liabilities  affecting  the  same,  entitled 
to  one-quarter  of  the  fourth  share  in  certain  diamond  rights 
which  had  belonged  to  the  late  firm  of  Frenkel  &  Ca,  in  which 
both  the  plaintiff  and  the  defendant  were  partners.  The  ques- 
tion as  to  what  exactly  was  due  by  the  defendant  to  the  plaintifiT 
on  the  footing  of  the  judgment  was  referred  to  an  accountant. 
When  the  report  of  th^  accountant  came  before  the  Court  the 
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oorrectnefls  thereof  was  disputed  on  the  ground  that  the  account- 
ant had  gone  into  questions  which  were  not  included  in  the 
reference. 

The  facts  appear  from  the  judgment 

C.  F.  StaUard  appeared  for  the  plaintiff. 

Savl  Solomon  appeared  for  the  defendant 

Cur.  adv.  vuU. 

Poatea  (April  26)  :— 

Bristowe,  J. :  By  the  judgment  in  this  action  dated  the  22nd 
November,  1904,  it  was  determined  that  the  plaintiff  was  entitled 
to  one-quarter  of  the  fourth  share  of  the  late  partnership  firm  of 
Frenkel  &  Co.,  in  certain  diamond  rights,  subject  to  all  liabilities 
affecting  the  same ;  and  it  was  referred  to  Mr.  Howard  Pirn  to 
find  what  was  due  from  the  defendant  to  the  plaintiff  on  this 
footing. 

For  the  purposes  of  this  decision  the  diamond  rights  may  be 
taken  to  be  represented  by  a  sum  of  £1500,  for  which  the  defend- 
ant is  accountable.  The  defendant  furnished  an  account  in  which 
he  claimed  to  deduct  from  this  £1500:  (1)  £464  for  expenses,  and 
(2)  certain  sums  paid  to  Messrs.  Fleischack,  Erause,  Rosenberg 
and  Frenkel  In  discharge  of  commissions  to  which  they  were 
admittedly  entitled. 

One-half  of  the  remainder  he  claimed  to  have  paid  to  onp 
Spinner,  who  was  entitled  to  one-half  of  the  diamond  rights; 
one-quarter  he  claimed  to  retain  in  respect  of  a  quarter  share  to 
which  he  was  entitled  personally ;  of  the  remaining  or  partner- 
ship quarter  he  admitted  that  one-fourth  (amounting  to  £38, 
Oa  9d.)  was  due  to  the  plaintiff.  This  sum  of  £38,  Os.  9d.  the 
defendant  tendered  to  the  plaintiff  by  his  plea.  Mr.  Pirn  has 
famished  a  report  in  which  he  upholds  the  defendant's  account 
except  as  to  £33,  5s.,  part  of  the  sum  of  £464,  4e. 

Primd  facie  the  sum  of  £33,  5s.  thus  disallowed  would  have 
been  divisible  in  appropriate  proportions  between  Fleischack, 
EIrause,  Rosenberg  and  Frenkel  and  Spinner,  as  well  as  between 
the  defendant's  share  and  the  partnership  share.  But  Mr.  Pim 
finds  that   Fleischack,  Ejrause,   Rosenberg   and   Frenkel   and 
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Spinner  have  accepted  the  amounts  which  the  defendant  has 
paid  to  them  in  full  discharge  of  their  respective  claims.  He 
accordingly  divides  the  £33,  5&,  between  the  defendant  and  the 
partnership  share,  giving  the  plaintiff  a  quarter  of  the  latter ; 
and  he  reports  that  this  makes  the  sum  payable  by  the  defend- 
ant to  the  plaintiff  £42,  3s.  5d.  It  is  said  that  Mr.  Pim  was 
wrong  in  arriving  at  this  conclusion. 

Now  under  the  agreement  of  the  8th  August,  1899  (on  which 
the  amount  of  the  partnership  share  depended),  the  diamond 
rights  became  vested  in  the  defendant  and  one  Schultz  (subject 
to  the  payment  of  certain  expenses),  and  Spinner  was  to  become 
entitled  to  one-half  of  the  profit  after  deducting  expenses. 
Under  this  agreement,  therefore,  the  residue  remaining  after 
paying  Spinner  (and  d,  fortiori  after  paying  the  commissions) 
became  equally  divisible  between  the  defendant  (whose  share 
became  the  partnership  share)  and  Schultz  (whose  share  is  now 
represented  by  the  quarter  to  which  the  defendant  is  personally 
entitled).  If  therefore  Spinner  and  the  persons  entitled  to  com- 
missions have  been  settled  with,  the  balance  is  divisible  between 
the  defendant's  personal  share  and  the  partnership  share. 

Now  the  reference  to  Mr.  Pim  was  to  report  what  is  due 
from  the  defendant  to  the  plaintiff,  and  it  seems  to  me  that  this 
included  power  to  decide  all  questions  of  fact  necessary  to  enable 
that  sum  to  be  arrived  at.  It  was  therefore  in  my  opinion  within 
Mr.  Pim's  province  to  determine  whether  anything  more  was 
payable  to  Messrs.  Fleischack,  Krause,  Rosenberg  and  Frenkel 
and  to  Mr.  Spinner.  He  finds  that  the  sums  which  they  have 
received  have  been  accepted  by  them  in  full  discharge,  and  there- 
fore there  is  nothing  more  due  to  them.  This  is  a  finding  of 
fact,  and  if  (as  I  think)  it  was  within  Mr.  Pim's  powers  I  cannot 
go  behind  it. 

I  therefore  give  judgment  for  the  plaintiff  for  the  sum  of 
£42,  3s.  5d.,  and  as  this  exceeds  the  defendant's  tender  (though 
only  by  a  small  amount),  and  as  the  case  is  not  one  which  could 
have  been  satisfactorily  tried  in  the  magistrate's  court,  the 
defendant  must  pay  the  plaintiff's  costs. 

Plaintiff's  Attorneys:  Baumann  &  Oilfillan;  Defendant's 
Attorneys :  Dumat  &  Davis, 


A ^ 


EHRIG  &  WEYER  v.  TRANSATLANTIC  FIRE  INS.  CO.     117 


EHRIG  &  WEYER  v.  TRANSATLANTIC  FIRE 
INSURANCE  CO. 

1905.    May  11.    Wessels,  J. 

IfUfurance. — Partnership, — Proposal  form, — Incorregt  infomMtion  on 
matters  prior  to  formation  of  partnership. 

Where  two  partners  both  sign  a  proposal  form  for  a  fire  policy  in 
which  the  question  "  Have  you  ever  had  a  fire  ? "  is  answered  in 
the  negative,  and  where  by  the  conditions  of  the  policy  any  incor- 
rect declaration  or  omission  of  importance  which  may  affect  the 
true  estimation  of  the  risk  vitiates  the  policy,  the  non-disclosure 
of  a  fire  of  considerable  dimensions  which  the  one  partner  had  had 
previous  to  the  partnership  vitiates  the  policy  and  makes  it  void 
at  the  option  of  the  insurer. 

The  plaintiffs,  who  carried  on  business  in  partnership  as 
bakers,  claimed  as  against  the  defendants,  a  fire  insurance  com- 
pany, that  a  certain  policy  of  insurance  entered  into  by  the 
plaintifils  with  the  defendants  on  the  18th  May,  1903,  in  respect 
of  certain  premises,  which  had  been  destroyed  by  tire,  was  valid, 
and  that  they  were  entitled  to  recover  thereunder.  The  reason 
for  bringing  the  action  in  this  form,  and  for  not  claiming  at 
once  the  amount  of  losses  sustained,  was  because  of  certain 
provisions  in  the  conditions  and  stipulations  on  which  the  policy 
had  been  granted.  By  clause  15  of  these  conditions  and  stipula- 
tions it  was  provided  that  "  the  company  as  well  as  the  insured 
have  the  right  to  obtain  in  courts  of  law  judgment  upon  all 
questions  affecting  the  validity  of  this  policy,  whereas  all  differ- 
ences which  may  arise  relative  to  the  amount  of  indemnity 
shall  be  determined  by  arbitration,  and  that  prior  to  any  legal 
action  being  commenced  for  recovery  thereof  .  .  ."  By  clause 
16  of  the  said  conditions  and  stipulations  it  was  provided  that 
"  in  connection  with  the  payment  of  losses  or  damages  the  com- 
pany will  treat  with  the  insured  exclusively,  and  only  after  the 
amount  of  indemnification  has  been  fixed  and  agreed  upon  the 
company  will  deal  with  third  parties,  who  by  accepted  cession  of 
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ihe  policy  may  have  a  right  to  interfere  in  the  matter."  Soon 
after  the  destruction  of  the  premises,  by  fire  the  defendants  were 
notified  of  the  fact  on  behalf  of  one  Chapman,  to  whom  Uie 
policy  had  been  ceded  by  the  plaintiffs.  The  defendants,  how- 
ever, intimated  that  they  intended  to  dispute  the  validity  of  the 
policy,  and  the  plaintiffis  thereupon  instituted  this  action. 

The  defences  to  the  action  inter  alia  were  that  Chapman 
alone  was  entitled  to  sue  on  the  policy ;  tliat  by  daase  2  of  the 
conditions  and  stipulations  on  which  the  policy  was  granted  it 
was  provided  that ''  any  important  misdescription  of  the  property 
proposed  for  insurance,  or  of  the  building  in  which  such  property 
is  contained,  or  any  incorrect  declaration  or  omission  of  import^ 
ance,  which  may  afiect  the  true  estimation  of  the  risk,  renders 
this  policy  void  and  of  no  value  as  far  as  the  property  affected 
by  such  misdescription,  incorrect  declaration  or  omission  is  con- 
cerned," and  that'  before  the  policy  was  granted  to  the  plaintiflb 
the  plaintiff  Ehrig  or  the  plaintiff  Weyer  on  his  behalf  on  or 
about  the  1st  May,  1903;  falsely  and  fraudulently  signed  a  pro- 
posal form  in  which  he  answered  the  question  **  Have  you  ever 
had  a  fire  before?"  in  the  negative,  such  answer  forming  the 
basis  of  the  said  policy,  whereas  in  truth  and  in  fact,  while  the 
said  Ehrig  was  proprietor  of  the  Brussels  Hotel  at  Johannesbuig 
about  1898,  a  fire  broke  out  in  the  dining-room  of  the  said  hotel 
and  caused  damage  to  the  extent  of  about  £200,  as  they  the  said 
Ehrig  and  the  said  Weyer  well  knew ;  and,  thirdly,  the  defend- 
ants pleaded  that  the  claim  made  at  the  time  did  not  contain 
sufficient  particular  of  the  losses  sustained,  as  required  by  the 
conditions  and  stipulations  on  which  the  policy  was  entered  into. 
By  clause  10  of  the  said  conditions  it  was  provided  that  "  if  any 
loss  or  damages  be  caused  by  fire  to  any  of  the  property  covered 
by  this  policy,  the  insured  must  give  a  written  notice  immediately 
to  the  company  or  its  agents  stating  the  known  or  supposed 
cause  of  the  tire,  and,  so  soon  as  the  circumstances  permit,  present 
to  the  company  or  its  agents  a  duly  signed  claim  for  such  loss  or 
damage,  which  claim  must  contain  a  detailed  statement  of  all 
articles  or  materials  damaged  or  destroyed  by  the  fire,  estimating 
the  same  at  their  real  value  at  the  time  of  "the  fire.  .  .  •" 

The  facts  appear  from  the  judgment 
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<3.  0.  Wa/rd  (with  him  0.  WHU),  tor  the  defendants,  in 
applying  for  absolution  from  the  instance,  submitted  that  from 
the  policy  itself  it  was  clear  that  the  same  had  been  ceded  to 
Chapman,  and  that  consequently  Chapman  was  the  only  person 
entitled  to  claim  thereon ;  that  admittedly  one  of  the  plaintiflb 
had  had  a  previous  fire,*  and  that  accordingly  the  statement  in 
the  proposal  form  that  neither  of  them  had  ever  had  any  fire 
rendered  the  policy  invalid ;  and,  finally,  he  submitted  that  from 
the  daim  made  at  the  time  it  was  dear  that  the  same  did  not 
contain  suffident  particulars  of  losses  sustained  as  required  by 
the  conditions  on  which  the  policy  was  granted.  The  following 
case  was  dted  on  the  question  of  cession — Frauman  v.  Imperial 
Fire  Inmrance  Co.  (12  S.C.  »8). 

/.  Stratford,  for  the  plaintiffs,  pointed  out  that  by  clause  16 
of  the  conditions  and  stipulations  on  which  the  policy  was 
granted  it  was  provided  that  in  matters  affecting  the  validity 
of  the  policy  the  company  would  deal  with .  the  insured 
exdusively,  and  only  after  the  amount  of  indemnification  had 
been  fixed  would  the  company  deal  with  an  assignee.  It  was 
dear  that  the  provisions  of  this  section  would  have  been  an 
absolute  defence  to  any  action  instituted  by  Chapman.  The 
plaintiffs  had  done  all  that  was  reasonably  possible  for  them  to 
do  to  supply  the  defendants  with  particulars  as  to  the  losses 
sustained.  He  further  contended  that  as  the  proposal  form 
was  made  and  signed  on  behalf  of  a  partnership,  the  mere  fact 
that  one  of  the  partners  had  had  a  previous  fire  which  was  not 
disdosed  did  not  make  the  policy  void ;  see  Davies  and  Another  v. 
National  Fire  Insurance  Co.  of  New  Zealand  ([1891]  A.C.  485). 
In  this  case  Davies,  a  member  of  the  firm  of  Charles  Davies  fr 
Co.,  signed  a  proposal  form  in  the  name  of  the  firm,  the  answers 
to  the  questions  having  been  filled  in  on  the  instructions  of 
Davies  by  an  insurance  agent  One  of  the  questions  was 
whether  proponent  had  ever  been  a  claimant  on  fire  insurance, 
and  to  this  the  answer  "  No "  was  written.  The  defendants  in 
an  action  to  recover  on  the  policy  relied  on  certain  claims  made 
by  the  other  partner  (Phillips)  against  other  companies  at  a  time 
anterior  to  his  partnership  with  Davies.  The  jury  found  that 
he  did  not  make  these  claims  in  his  own  interest,  but  the  court, 
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on  a  motion  for  a  new  trial,  proceeded  on  the  assumption  that 
this  finding  was  wrong.  They  held,  however,  that  the  proponent 
was  Charles  Davies  &  Co.,  and  that  the  claims  made  by  PbillipB» 
when  not  a  member  of  the  firm,  were  not  covered  by  the  qnestion, 
and  that  therefore  the  answer  was  not  nntrue.  In  this  view 
the  court  of  appeal  concurred. 

Wessels,  J.,  gave  absolution  from  the  instance  with  costs,  and 
on  appeal  being  noted  subsequently  gave  the  following  reasons 
for  his  judgment : — 

The  material  facts  in  this  case  were : — 

(1)  Ehrig  and  Weyer  were  partners,  and  certain  premises  a4^ 
Roodepoort  belonged  to  the  partnership. 

(2)  Weyer  went  to  the  offices  of  the  defendant  company  and 
asked  for  a  policy.  A  proposal  form  (exhibit  D)  was  then  tilled 
in  by  a  clerk  in  the  office  at  the  dictation  of  Weyer.  The  risk  is 
stated  to  be  proposed  by  Emil  Ehrig  and  Frank  Weyer.  The 
answers  to  the  ({uestions  were  given  by  Weyer,  and  after  these 
had  been  written  down  the  proposal  was  submitted  to  Ehrig  and 
he  signed  it. 

(3)  Weyer  did  not  know  when  he  gave  the  answers  that 
Ehrig  had  had  a  fir^ 

(4)  Ehrig  did  not  disclose  the  fact  that  he  had  had  a  con- 
siderable fire  before  he  joined  the  partnership. 

(5)  Later  on  a  policy  was  granted  to  Ehrig  &  Weyer. 

(6)  This  policy  was  duly  ceded  to  Chapman  by  Ehrig  & 
Weyer. 

(7)  The  premises  insured  were  burnt  down,  and  a  claim  was 
put  in. 

(8)  The  plaintiffis  had  some  accounts,  but  these  were  on- 
intelligible,  and  in  oi-der  to  frame  particulars  of  claim  they  sent 
in  to  the  company  a  certificate  by^n  architect  (F.  B.  Stokes), 
who  valued  the  building  at  £1894.  Tliis  valuation  was  made 
from  that  part  of  the  building  which  remained  in  situ  and  from 
a  photograph.  The  plaintiffs  stated  that  the  building  cost  £1820. 
The  insurance  policy  was  for  £1300.  The  defendant  company 
refused  to  recognise  the  policy,  and  the  action  was  for  a  declara- 
tion of  rights. 
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'The  defendants  contended : — 

(1)  That  the  plaintiffs  conld  not  sue  because  the  policy  was 
ceded  to  Chapman.  I  held  that  by  the  common  law  the  action 
should  be  brought  by  the  cessionary,  but  I  thought  that  by 
clause  16  of  the  policy  the  parties  had  inter  ae  varied  the 
common  law  in  such  a  way  that  Chapman  could  only  claim 
against  the  defendants  when  once  it  had  been  determined 
between  the  insurers  and  the  insured  whether  the  policy  was 
valid  and  what  was  due  under  it  In  order  to  ascertain  the 
validity  of  the  policy  and  the  liability  thereunder  the  plaintiflb 
were  the  proper  parties  to  sue. 

(2)  That  the  claim  was  not  sufficiently  particular,  and  that 
the  delivery  of  accurate  particulars  was  a  condition  precedent  to 
a  claim.  I  thought  that  there  was  no  obligation  on  the  plaintiffs 
to  deliver  to  the  defendants  the  specifications  of  the  building  or 
the  accounts,  that  it  was  enough  for  them  under  the  circumstances 
to  give  the  certificate  of  the  architect  and  the  statement  made  by 
the  plaintiflfs. 

(3)  That  the  non-disclosure  of  the  prior  fire  by  Ehrig  was 
fatal  to  the  plaintiffs'  claim.  Upon  this  point  I  found  as  a  fact  that 
Ehrig  had  had  prior  to  the  proposal  of  risk  a  fire  of  considerable 
dimensions  in  premises  which  had>been  hired  by  him.  The  total 
loss  caused  by  that  fire  was  some  £200,  and  his  personal  loss  some 
£70.  As  tiberrimafidea  is  required  on  the  part  of  the  insured 
towards  the  insurer  there  should  have  been  a  disclosure  of  the 
prior  fire  by  Ehrig,  and  that  a  failure  on  his  part  made  the  whole 
policy  voidable  at  the  option  of  the  insurer.  The  plaintiffs' 
counsel  contended  that  under  the  circumstances  of  the  present 
case  the  policy  should  not  be  regarded  as  void,  inasmuch  as  the 
declaration  in  the  proposal  was  not  actually  made  by  Ehrig,  but 
by  Weyer.  The  fact  that  Ehrig  signed  the  proposal  cannot  bind 
him,  because  his  attention  was  not  specially  directed  to  the 
question  of  fire.  The  proposal  was  the  proposal  of  the  partner- 
ship, and  the  partnership  had  had  no  fire.  I  did  net  consider 
this  argument  sound  for  the  following  reasons : — 

Our  law  does  not  recognise  a  partnership  as  a  peracma  apart 
from  the  partners.  The  knowledge  of  the  partners  is  the  know- 
ledge of  the  partnership.    There  are  EInglish  decisions  to  the  effect 
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that  if  one  partner  applies  for  a  policy  on  behalf  of  the  partner- 
ship, and  he  does  not  disclose,  acting  band  fide,  a  fire  which  another 
partner  had  had  prior  to  the  partnership,  the  policy  taken  ont  by 
the  partnership  will  not  be  Toid.  Without  expressing  any  opinion 
as  to  whether  those  decisions  are  sound  as  regards  our  system  of 
jurisprudence,  I  do  not  think  that  those  decisions  are  applicable 
to  the  present  case.  Mr.  Stratford  contended  that  Ehrig  signed 
pro  formd.  I  do  not  understand  what  is  meant  by  a  signature 
to  a  proposiGkl  of  risks  being  pro  formd.  If  Weyer  answered  the 
questions,  and  they  were  taken  down  as  dictated  by  him,  and  he 
then  signed  the  proposal,  then  Wey6r  was  bound  by  the  answers 
he  gave.  To  the  question  "  Have  you  had  a  fire  before,  and  what 
companies  were  interested?"  Weyer  answered,  "No,"  and  th&fc 
answer  was  taken  down.  It  was  after  this  had  been  filled  in 
that  Ehrig  signed.  His  signature  can  only  mean  that  his  answer 
was  similar  to  that  of  Weyer,  vis.,  that  he  too  had  had  no  fire. 
Neither  Weyer  nor  Ehrig  are  iUiterate  men,  and  Ehrig  was  fully 
capable  of  understanding  the  question  cmd  answer.  He  cannot 
be  heard  to  say  that  his  attention  was  not  specially  directed  to 
the  question.  It  is  a  most  important  matter  for  insurance  com- 
panies to  know  what  class  of  men  they  are  dealing  with,  and  the 
disclosure  of  a  former  fire  is  a  matter  of  the  utmost  importance, 
for  if  a  previous  fire  has  occurred  it  gives  the  company  an 
opportunity  of  inquiring  into  the  nature  of  the  fire. 

Non-disclosure  of  a  fire  which  is  not  so  small  that  the  principle 
de  minimia  non  curat  lex  applies  gives  the  insurer  the  right  to 
declare  that  he  will  not  be  bound  by  the  policy.  Ehrig's  fire  was 
not  a  trivial  fire,  and  his  signature  means  that  he  declared  to  the 
company  that  he  had  had  no  previous  fire.  Neither  inattention 
nor  f orgetf  ulness  can  be  considered  a  valid  excuse.  The  question 
whether  Ehrig  acted  bond  fide  or  mold  fide  in  not  disclosing 
cannot  affect  the  defendants'  right  to  consider  the  policy  void. 

Upon  the  above  facts  and  for  the  above  reasons  I  gave 
absolution  from  the  instance. 

Plaintiffii'  Attorneys:  Hn/mmden  A  Bertram;  Defendants' 
Attorneys :  Baumann  tt  OUfiUan, 
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EDWARD   &  JOHN  BURKE,   LTD.,  v. 
STANDARD  BANK  OF  SOUTH  AFRICA,  LTD. 

1905.    May  17,  18  and  25.    Wesseus,  J. 

Banking, — UnatUhortBed  dealing  wUh  ctutomef^t  cheque, — FaeiliialUig 
fraud  an  cuaiomer. — EaBominaium  o/  paee-boiJk  and  vouchere, — 
Baioppel, 

Where  the  cuaiomer  of  a  bank  draws  a  cheque  in  favour  of  X,  and 
hands  the  cheque  to  his  agent  to  pay  X,  the  bank  is  not  entitled 
to  take  the  customer's  cheque  in  favour  of  X  from  the  agent,  hand 
to  him  in  return  its  own  cheque  in  &vour  of  X,  and  then  debit  the 
customer's  account  with  the  amount.  Such  action  on  the  part  of 
the  bank  is  out  of  the  ordinary  course  of  business.  The  fact  that 
the  bank  handed  back  all  vouchers  to  the  customer,  and  that  by 
careful  scrutiny  of  these  he  might  have  been  able  to  detect  the 
unauthorised  and  extraordinary  course  of  dealing  on  the  part  of 
the  bank  will  not  estop  the  customer  from  denying  his  liability. 

The  plaintiffs  claimed  from  the  defendants  the  sum  of  £227, 
128.  lid.,  on  the  ground  that  the  defendants  had,  by  the  un- 
authorised manner  in  which  they  dealt  with  certain  cheques, 
which  the  plaintiffs  had  drawn  on  the  defendants  in  favour  of 
the  Collector  of  Customs  and  had  handed  to  one  Boulger,  an 
agent,  for  the  purpose  of  clearing  goods  from  the  customs, 
enabled  the  said  Boulger  to  misappropriate  the  said  amount 
to  the  detriment  of  the  plaintiffs. 

The  defences  to  the  claim  were  that  the  cheques  had  been 
dealt  with  in  conformity  with  a  custom  generally  recognised  in 
the  Transvaal  or  in  terms  of  an  agreement  between  the  plaintiffs 
and  the  defendants,  or  that  the  plaintiffs  had  approved  of  the 
manner  in  which  the  cheques  had  been  dealt  with. 

The  facts  appear  from  the  judgment 

a  0.  Ward  (with  him  0.  WilU)  appeared  for  the  plaintiffs. 

/.  W.  Leonard,  K.C.  (with  him  Said  Solomon),  appeared  for 
the  defendants. 

T.P.    OS— 32 
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The  arguments  of  counsel  and  the  cases  cited  by  them  are 
dealt  with  in  the  judgment  delivered. 

Cur  adv.  vuU. 

Po«^ea(May  25):— 

Wessels,  J. :  The  material  facts  in  this  case  are  as  follows : — 

(1)  £  &  J.  Burke  &  Co.  carry  on  business  at  Joliannesborg, 
and  during  the  time  of  the  acts  complained  of  they  were  repre- 
sented here  by  Mr.  Thomas  James  Nicholls,  whose  evidence  has 
been  taken  on  commission. 

(2)  The  plaintiff  company  had  an  account  with  the  defendant 
company,  who  acted,  therefore,  as  the  plaintiffs'  bankers.  Between 
the  4th  February,  1903,  and  the  3rd  December,  1903,  the  account 
was  with  the  Eloff  Street  branch  of  the  Standard  Bank,  and 
after  the  latter  date  with  the  head  office  in  Commissioner  Street. 

(3)  The  plaintiff  company  employs  from  time  to  time  agents 
to  clear  their  goods  at  the  customs  house.  Prior  to  January, 
1904,  Stoll  &  Stephens  acted  as  plaintiffs'  clearing  agents,  but 
from  and  after  the  above  date  a  certain  Boulger  was  employed 
by  them  to  clear  their  gooda 

(4)  Before  April,  1902,  it  was  the  practice  of  clearing  agents 
to  pay  the  customs  department  by  cheques  of  their  principals 
initialled  by  the  managers  of  the  bank  upon  which  the  cheques 
were  drawn. 

(5)  Since  May,  1902,  this  practice  was  discontinued,  and  the 
customs  department  required  clearance  vouchers  issued  by  the 
local  banks  in  the  place  of  initialled  cheques.  The  only  specimen 
voucher  put  in  is  one  of  the  Bank  of  Africa.  It  is  addressed  to 
the  National  Bank  (the  Government  bank),  and  is  a  note  addressed 
by  the  Bank  of  Africa  to  the  National  Bank  to  the  effect  that  at 
the  request  and  on  account  of  E.  &  J.  Burke  &  Ca  the  Bank  of 
Africa  credits  the  National  Bank  with  a  certain  sum  for  credit 
of  account  of  customs. 

(6)  The  Standard  Bank,  at  any  rate  as  far  as  Burke  &  Co. 
are  concerned,  did  not  adopt  a  similar  practice.  They  gave  no 
clearance  voucher,  but  upon  presentation  to  them  by  the  clearance 
agent  employed  by  Burke  &  Co.  of  the  cheque  of  Burke  &  Co. 
made  in  favour  of  the  Collector  of  Customs,  they  gave  to  the 
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clearanoe  agent  their  own  cheqne  in  favour  of  the  Collector  of 
CustomB  for  the  amount  contained  in  the  cheque  of  Burke  &  Co. 

(7)  This  practice  was  followed  when  StoU  &  Stephens  were 
the  plaintiffs'  clearing  agents,  and  continued  when  Boulger  took 
the  place  of  Stoll  &  Stephena 

(8)  On  the  19th  March,  1904,  the  plaintiffs  gave  their  agent 
Bottlger  a  cheque  on  the  Standard  Bank  for  £58,  9s.  in  favour  of 
the  Collector  of  Customs,  and  similar  cheques  on  the  26th  and  29th 
March  for  the  amounts  of  £231, 198.  and  £98  respectively.  These 
cheques  were  not  indorsed  by  the  Collector  of  Customs,  but  were 
handed  by  Boulger  to  the  bank  unindorsed.  The  latter  received 
from  the  bank  in  exchange  for  the  above  cheques  certain  other 
cheques  drawn  by  the  manager  of  the  bank  on  the  Standard 
Bank,  and  made  out  in  favour  of  the  Collector  of  Customa 

(9)  Not  only  did  the  defendants  give  their  own  cheques  in 
exchange  for  the  cheques  drawn  by  Burke  &  Co.,  but  they  split 
up  the  cheque  for  £231,  19s.  into  two  amounts  of  £139, 13s.  9d. 
and  £92,  5s.  3d.,  and  gave  Boulger  their  own  cheques  for  these 
'amounts. 

(10)  Boulger  handed  all  these  cheques  to  the  Collector  of 
Customs,  and  although  he  devoted  some  of  the  proceeds  to  clear- 
ing the  goods  of  Burke  &  Co.,  an  amount  of  £227, 12s.  lid.  was 
not  used  for  the  benefit  of  Burke  &  Co.,  but  for  his  own  purposes. 

(11)  What  Boulger  did  was  apparently  this:  He  obtained 
cash  from  some  of  his  customers  to  clear  goods,  and  then  used 
the  cheques  which  he  had  got  from  the  manager  of  the  bank  in 
exchange  of  Burke  &  Co.'s  cheques  to  clear  goods  for  other 
customers  from  whom  he  had  received  cash.  This  is  at  any  rate 
the  explanation  advanced  by  plaintiffs  and  accepted  by  the  de* 
f endants  as  the  probable  course  adopted. 

(12)  Neither  the  plaintiff  company  nor  its  agent  Nicholls 
were  aware  of  this  practice  inaugurated  by  the  customs  in  May, 
1902,  of  requiring  clearance  vouchers.  The  defendants'  counsel 
accepts  the  evidence  of  Mr.  Nicholls  as  correct,  and  admits  that 
he  wai3  unaware  of  such  a  practice  existing,  and  also  admits  that 
he  cannot  maintain  that  this  was  so  general  and  well-known  a 
custom  that  plaintiflb  are  to  be  considered  as  having  acted  under 
that  custom. 
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(13)  Nicholls  had  from  time  to  time  received  his  poas-book 
and  voachers,  and  amongst  those  vouchers,  at  any  rate  in 
December,  1903,  were  the  original  cheques  drawn  by  Burke  & 
Co.  in  favour  of  the  Collector  of  Customs,  and  handed  to  StoU 
&  Stephens  for  the  purpose  of  clearing  goods. 

(14)  The  bank-book  of  Burke  &  (To.  was  correct,  and  the 
balance  corresponded  from  time  to  time  with  the  bank  balance 
thereon  in  their  own  booka  The  vouchers  sent  back  were  not 
examined,  and  Nicholls  did  not  know  of  the  existence  of  the 
exchange  cheques.  He  only  discovered  these  and  the  practice 
followed  since  May,  1902,  after  the  events  of  March,  1904,  when 
Boulger's  fraud  was  detected. 

(15)  It  was  also  the  practice  of  Burke  &  Co.  when  there  was 
a  great  hurry  in  clearing  or  when  the  amount  were  small  to 
give  Boulger  cheques  in  his  own  favour. 

Upon  these  facte  the  following  questions  arise : — 

(1)  Are  the  plaintiffii  entitled  to  demand  from  the  defendants 
the  sum  of  £227,  12s.  lid.,  being  an  amount  with  which  the 
bank  has  wrongfully  debited  the  plaintiffii'  account  apart  from 
the  fact  that  the  vouchers  were  received  by  the  plaintifb  ? 

(2)  If  this  be  answered  affirmatively,  are  the  plaintifib  now 
estopped  from  claiming  the  amount  in  dispute  from  the  defend- 
anto  because  the  plaintiffs  could  have  gathered  from  the  exami- 
nation of  the  vouchers  what  the  practice  was  between  the  bank 
and  Boulger,  as  it  was  the  duty  of  the  plaintiflb  to  have  done  ? 

It  was  admitted  by  Mr.  Leonard  that  he  could  not  j^ove  such 
a  custom  at  Johannesburg  as  to  bind  plaintiffs,  and  indeed  it  is 
clear  that  there  was  no  universal  method  of  dealing  with  cheques 
drawn  in  favour  of  the  Collector  of  Customa  In  some  cases 
clearance  vouchers  were  given,  in  others  cheques  were  exchanged. 
Mr.  Leonard  has  also  admitted  that  he  can  prove  no  special 
arrangement  between  plaintiflb  and  defendante  to  adopt  the 
practice  which  has  been  pursued 

The  bank  is  therefore  driven  to  the  contentions  (1)  that  the 
fact  that  it  took  plaintiflb'  cheque  in  favour  of  the  Collector 
of  Customs  without  his  indorsement  was  not  the  cause  of  the 
damage  suffered  by  the  plaintiflb;  (2)  that  even  if  it  were 
the  plaintiffs  are  now  estopped. 
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It  appears  to  me  that  the  queBtion  whether  the  bank  can, 
apart  from  estoppel,  debit  the  plaintiflfs'  account  with  the  sum  of 
£227,  128.  lid.  depends  on  whether  that  amount  is  due  by  the 
plaintifis  to  the  defendants  on  the  contract  between  them  as 
banker  and  customer,  or,  if  not  on  the  contract,  whether  it  is  due 
on  the  ground  that  the  defendants  have  paid  money  on  account 
of  plaintiflb  of  which  the  plaintiffs  have  had  the  benefit. 

When  a  customer  draws  a  cheque  upon  his  banker  in  which 
he  directs  tiie  banker  to  pay  A  B  or  order,  it  is  the  common  law 
duty  of  the  banker  when  the  cheque  is  presented  to  pay  on  behalf 
of  his  customer  either  to  A  B  or  to  the  person  who  presents  the 
cheque  with  the  indorsement  of  A  B.  This  pajonent,  however, 
must  be  made  "in  the  ordinary  course  of  business,*'  that  is  to  say, 
in  the  recognised  or  customary  course  of  business  of  the  banking 
eommunity  at  large,  and  not  at  any  particular  bank  or  even 
group  of  banks.  Hence  the  payment  must  be  made  either  (1)  to 
the  payee  himself,  or  (2)  to  the  person  who  presents  the  cheque 
with  the  indorsement  of  A  B  upon  it. 

A  payment,  therefore,  to  a  person  who  presents  the  cheque 
(who  is  not  the  payee)  without  an  indorsement  by  A  B  is  not 
a  payment  in  the  ordinary  course  of  business.  Nor  is  a  variance 
by  the  bank  of  the  customer's  order  to  pay  within  the  ordinary 
course  of  business.  The  banker  cannot  therefore  take  an  un- 
indorsed cheque  made  out  to  A  B  or  order  from  a  stranger  and . 
give  to  that  stranger  his  own  cheque  on  A  B.  Such  a  dealing 
with  the  cheque  by  the  banker  is  unauthorised,  and  not  within  the 
ordinary  course  of  business.  In  such  a  case  the  banker  has  really 
taken  the  cheque  of  tlie  customer  from  the  stranger,  and  kept 
that  cheque  for  his  customer.  The  cheque  he  gives  the  stranger 
addressed  to  A  B  constitutes  a  voluntary  transaction  between 
himself  and  the  stranger,  and  has  nothing  whatever  to  do  with 
his  customer.  Of  course  if  his  customer  gets  the  benefit  of  the 
money  which  the  banker  eventually  gives  in  exchange  for  the 
cheque  he  handed  to  the  stranger,  then  the  banker  can  recover 
the  money  from  his  customer  on  a  principle  of  law  unconnected 
with  the  contract  between  banker  and  customer,  viz.,  on  the 
ground  that  it  was  money  paid  for  the  benefit  of  the  customer. 
On  the  cheque  which'  he  gave  to  the  stranger  he  cannot  recover 
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from  the  customer.  On  such  a  cheque  there  would  be  no  legal 
obligation  on  the  customer  qua  banker  and  customer.  Hence  in 
the  case  before  me  the  order  of  Burke  &  Co.  upon  the  Standard 
Bank  to  pay  the  Collector  of  Customs  was  not  executed  in  the 
ordinary  course  of  business,  and  the  bank  merely  received 
Burke  &  Co.'s  cheque  from  Boulger,  and  held  it  as  a  document 
belonging  to  Burke  &  Co. 

Unauthorised  by  Burke  &  Co.,  the  bank  gave  Boulger  its  own 
cheque  to  the  Collector  of  Customs.  If  this  cheque  was  accepted 
by  the  Collector  of  Customs,  cashed  by  him  and  the  money 
applied  to  clear  the  goods  of  Burke  &'  Co.,  then  the  bank  could 
enforce  their  claim  against  Burke  &  Co.  not  on  the  cheque,  but 
because  the  latter  got  the  benefit  of  the  money. 

It  is  on  the  general  principle  iie^no  debet  ae  locupletian 
aUerivs  detriinento  that  the  bank's  claim  in  such  a  case  would 
be  founded,  and  not  on  the  contract  between  the  bank  and 
Burke  &  Co.  as  banker  and  customer.  If  then  Burke  &  Ca  did 
not  get  any  benefit  from  the  cheque  which  the  bank  out  of  the 
ordinary  course  of  business  gave  to  Boulger,  then  I  do  not  see 
upon  what  principle  of  law  the  bank  can  support  a  claim  against 
Burke  &  Co.  Moreover,  the  bank,  by  pursuing  the  course  of 
action  it  adopted,  enabled  Boulger  to  deal  with  the  cheque  ia 
a  way  he  would  not  have  been  able  in  the  ordinary  coarse  of 
affairs.  Mr.  Leonard  says,  "  What  was  to  prevent  Boulger  from 
paying  in  the  cheque  of  Burke  &  Co.  with  a  number  of  other 
cheques  as  a  general  payment  on  a  general  clearance  for  several 
of  his  customers."  It  may  be  that  Boulger  could  by  other  devices 
have  perpetrated  other  frauds  on  Burke '&  Co.,  but  there  is  no 
evidence  that  such  a  course  of  dealing  would  be  so  easy  as  Mr. 
Leonard  represents  it  to  be,  and  the  only  evidence  before  me 
(that  by  NichoUs)  points  all  the  other  way.  The  fraud  may  per- 
haps have  been  perpetrated,  but  certainly  not  with  the  same 
impunity,  for  both  by  giving  their  own  cheque  and  by  splitting 
the  amount  up  without  the  order  or  sanction  of  Burke  &  Co., 
Boulger  was  materially  aided  by  the  bank  in  defrauding  hia 
client.  The  argument  that  Boulger  was  the  trusted  agent  of 
Burke  &  Co.  does  not  appeal  to  me  as  sound.  If  such  a  plea 
were  allowed  the  bank  could  deal  out  of  the  ordinary  course  of 
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business,  pay  money  freely  to  its  customers'  agents,  and  then 
rely  on  the  fact  that  the  person  to  whom  it  paid  had  been  trusted 
by  its  customer  on  former  occasions.  That  the  relation  of  prin- 
cipal and  agent  existed  between  Burke  &  Co.  and  Boulger  has 
nothing  whatever  to  do  with  the  bank  in  this  case,  and  is  a  fact 
non  ad  rem  so  far  as  this  dispute  is  concerned.  Mr.  Leonard's 
contention  is  that  the  bank's  action  is  not  the  proximate  cause  of 
the  damage  to  Burke  &  Co. 

This,  as  I  have  shown  above,  is  not  the  real  point  at  issue, 
though  I  agree  with  Mr.  Ward  that  for  the  purpose  of  sustaining 
an  action  it  is  sufficiently  proximate.  The  bank,  by  acting  as  it 
did,  especially  by  splitting  up  the  cheque  for  £231,  19s.  outside 
the  ordinary  course  of  business,  made  it  easier  for  Boulger  to 
perpetrate  the  fraud.  It  seems  to  me  impossible  for  the  bank, 
having  acted  outside  of  the  ordinary  course  of  business  and  out- 
side of  its  contract  with  Burke  &  Co.,  to  say  that  the  fraud  of 
Boulger  is  so  remote  that  it  is  entitled  to  debit  Burke  &  Co. 
with  moneys  of  which  that  firm  had  no  benefit. 

Apart  from  any  plea  of  estoppel,  therefore,  I  am  ot  opinion 
that  the  bank  could  not  claim  from  Burke  &  Co.  on  the  cheque 
which  they  gave  to  Boulger,  (1)  because  such  a  cheque  was  not 
part  of  Burke  &  Co.*s  order  to  them ;  (2)  because  the  money  was 
not  paid  to  the  Collector  of  Customs  for  the  benefit  of  Burke  & 
Co. ;  and  (3)  because  by  giving  Boulger  the  unauthorised  cheque 
the  bank  facilitated  the  fraud  of  Boulger  upon  Burke  &  Co. 

I  now  come  to  the  second  question.  Is  the  bank  entitled  to 
say  to  Burke  &  Co.  that,  because  the  vouchers  were  sent  to 
Burke  &  Co.  with  their  pass-book,  therefore  it  was  the  duty  of 
the  plaintiffs  to  have  examined  these,  found  out  the  practice 
adopted,  and  to  have  given  the  bank  timely  notice  that  they 
disapproved  of  the  bank's  course  of  dealing  with  Boulger  ?  In 
this  case  the  balance  was  correct,  and  corresponded  with  Burke 
&  Co.'s  books.  The  entries  were  also  correct,  for  these  would 
naturally  correspond  with  Burke  &  Co.'s  cheques,  and  not  with 
those  of  the  cheques  exchanged  for  them.  The  vouchers  were 
received,  and  only  upon  a  careful  examination  of  the  cheques 
given  to  Boulger  would  it  have  appeared  that  these  were  not 
indorsed  by  the  Collector  of  Customs,  but  that  instead  of  such 
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indorsement  the  words  ''  Bk.  Chq.  a/c  Cr."  appeared  on  the  back 
of  the  cheque. 

Was  there  a  legal  duty  upon  Burke  &  Ca  to  have  noticed 
this  and  asked  the  bank  for  an  explanation  ?  The  plea  sets  out 
that  the  plaintifb  ratified  the  act  of  Boulger  in'  obtaining  the 
defendants'  cheques  in  exchange  for  the  cheques  of  Burke  &  Ca, 
because  Burke  &  Co.  sigped  documents  to  the  effect  that  the 
accounts  were  in  order.  The  other  plea,  that  the  £92  was  cashed 
by  the  plaintiflb,  was  abandoned.  Mr.  Leonard  has,  however, 
not  relied  on  the  plea  of  ratification  so  much  as  on  the  contention 
that  the  plaintiflfs  had  the  opportunity  of  knowing  from  the 
vouchers  and  cheques  returned  to  them  what  the  practice  was 
between  the  bank  and  Boulger,  and  wrongfully  neglected  their 
legal  duty  of  examining  the  vouchers  and  cheques  returned  to 
them,  and  cannot  now  set  up  the  liability  o£  the  bank  for  having 
acted  in  the  manner  it  did.  This  involves  the  question :  Is  there 
an  implied  contract  between  bank  and  customer  that  the  latter 
shall  carefully  scrutinise  his  bank-book  and  the  vouchers  and 
papers  returned  to  him  periodically,  and  if  he  does  not  do  so 
that  any  practice  adopted  by  the  bank  outside  the  ordinary 
course  of  business  is  to  be  regarded  as  having  been  ratified  by 
the  customer  ?  The  document  which  Burke  &  Co.  signed  and 
upon  which  the  bank  relies  is  as  follows : — 

At  your  request  we  have  examined  our  pass-book,  and  hereby  certify 
that  the  entries  are  correct,  that  the  vouchers  have  been  received,  and 
that  the  balance  due  by  the  bank  at  Slst  December,  1903,  of  £2000 
odd  is  a  true  balance. 

If  this  document  wholly  bound  the  plaintifis  it  would  only 
bind  them  (1)  to  an  acknowledgment  of  the  receipt  of  the 
vouchers;  (2)  to  the  correctness  of  the  entries;  and  (3)  to  the 
correctness  of  the  balance.  It  would  not  constitute  an  admission 
by  Burke  &  Co.  that  the  vouchers  had  been  examined  by  them, 
and  that  they  were  aware  of  the  contents  of  the  vouchers  they 
had  received.  No  case  has  been  laid  before  me  in  which  this 
point  has  been  decided  by  any  court 

I  have,  however,  been  asked  to  infer  this  obligation  and  to 
say  that  the  vouchers  are  handed  by  a  bank  to  its  customer  for 
this  very  purpose.    J  have  been  referred  to  the  chapter  on  pass- 
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book»  in  Sir  John  Paget's  work  on  Banking,  and  to  the  cases 
there  cited.  The  decisions  both  in  England  and  America  deal 
with  certain  classes  of  cases  involving  the  effect  of  the  balance 
of  a  pass-book  as  an  account  stated,  and  the  liability  of  the  bank 
for  forged  vouchers  not  timeously  disclosed  by  the  customer. 
Thus  the  question  has  been  raised  whether  the  pass-book,  if  not 
eicamined  and  return^  by  the  customer,  binds  him  to  the  amount 
of  the  balance.  Is  the  balance  to  be  taken  as  an  account  stated 
or  not  ? 

The  English  decisions  throw  very  little  light  on  the  subject. 
Some  of  the  cases  seem  to  imply  that  the  negligence  of  the  cus- 
tomer to  examine  his  pass-book  is  to  be  construed  in  the  bank's 
favour  {Blackbum  Building  Society  v.  Cunliffe,  Brooks  Jk  Co., 
22  Ch.  Div.  pp.  71  and  72;  Vdgliano'a  case,  23  Q.B.D.  243; 
A.C.  1891,  p.  107).  In  Chatterton  v.  London  and  County  Bank 
Lord  Esher's  remarks  throw  great  doubt  upon  any  interpretation 
of  the  law  which  would  make  the  balance  in  the  pass-book  abso- 
lutely binding  on  the  customer.  (The  case  is  not  to  be  found  in 
the  ordinary  reports,  but  there  is  a  good  report  in  Paget's  Bank- 
ing Law,  p.  120).  When  the  case  came  before  Matthew,  J.,  in 
a  new  trial,  he  is  reported  to  have  said  that  there  was  no  con- 
tract between  the  bank  and  the  customer  with  regard  to  the 
pass-book  (Paget,  p.  123). 

The  American  courts  seem  to  favour  the  banker  more  than 
the  customer  where  the  latter  has  had  the  opportunity  of  exa- 
mining his  pass-book  and  has  been  negligent  in  his  examination. 
The  American  cases  deal  chiefly  with  the  question  of  forgeries 
which  could  have  been  detected  by  the  customer.  The  Leather 
Manufa^cturers'  Bank  v.  Morgan  (117  U.S.  96)  has  been  referred 
to  during  the  argument.  In  that  case  the  customer  referred  the 
examination  of  his  bank  book  to  his  confidential  clerk.  This 
clerk  forged  the  cheques,  and  of  course  did  not  point  out  his 
forgeries  to  the  bank.  Here  the  principal  deputed  to  his  clerk 
the  examination  of  the  pass-book,  and  the  clerk  of  course  knew 
that  the  forgeries  were  committed.  It  may  be  said  in  this  case 
the  knowledge  of  the  agent  was  the  knowledge  of  the  principal, 
though  it  does  not  appear  that  this  was  the  only  ground  for  the 
decision.    The  Supreme  Court  of  the  United  States  certainly. 
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went  80  far  as  to  lay  down  the  principle  that  negligence  to 
examine  the  pass-book  would  in  some  cases  estop  the  customer 
from  claiming,  but  it  did  not  go  so  far  as  to  say  that  in  all  cases 
the  mere  fact  of  not  examining  the  pass-book  would  bind  the 
customer.  Tlie  words  used  in  the  judgment  are,  **  While  no  rule 
can  be  laid  down  that  will  cover  every  transaction  between  a 
bank  and  its  depositor,  it  is  sufficient  to  say  that  the  latter*s  duty 
is  discharged  when  he  exercises  such  diligence  as  is  required  by 
the  circumstances  of  the  particular  case,  including  the  relations 
of  the  parties  and  the  established  or  known  usages  of  banking 
business."  The  court  laid  down  the  principle  that  the  jury 
should  determine  whether  there  was  negligence  or  not,  and 
especially  guarded  itself  against  laying  down  a  general  prin- 
ciple that  the  mere  handing  6i  pass-book  and  vouchers  to  the 
customer  estopped  him  from  afterwards  setting  up  a  claim 
against  the  bank  in  conflict  with  what  the  pass-book  disclosed. 
"  We  must  not  be  understood  as  holding  that  the  examination 
by  the  depositor  of  his  account  must  be  so  close  and  thorough 
as  to  exclude  the  possibility  of  any  error  being  overlooked  by 
him." 

Even  Sir  John  Paget,  who  seems  to  prefer  the  American 
doctrine  to  the  view  of  Lord  Esher,  that  there  is  no  implied 
contract  that  the  customer  will  examine  the  pass-book  and  report 
all  irregularities,  says  at  p.  131 :  "  The  customer  cannot  be  re- 
quired to  take  such  minute  precautions  as  to  exclude  all  possibility 
of  forgery  and  fraud." 

A  reference  to  the  cases  decided  by  the  various  American 
State  courts  will  show  that  there  is  a  considerable  diversity  of 
opinion  as  to  whether  there  is  or  is  not  any  legal  duty  on  the 
customer  to  examine  his  pass-book  and  report  to  the  bank 
(Morse,  sec.  291). 

No  decisions  have  been  quoted  from  any  of  *  the  South 
African  courts.  It  seems  to  me,  therefore,  that  we  should 
apply  to  this  case  the  ordinary  and  well-known  principles  of 
our  law:  (1)  Ratification  may  be  by  special  act  or  by  conduct ; 
(2)  a  man  cannot  ratify  an  act  of  which  he  is  ignorant  unless 
there  is  a  presumption  juris  and  de  jure  that  he  knew  of 
the  act — in  other  words,  unless  there  is  a  legal  duty  cast  upon 
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him  to  know;  (3)  of  two  innocent  parties  the  least  innocent 
must  suffer. 

Applying  these  principles  to  the  present  case,  we  find  that 
the  action  of  the  bank  in  exchanging  cheques  and  in  splitting 
up  the  amounts  was  outside  the  ordinary  course  of  business,  and, 
therefore,  qiut  this  transaction  the  bank  is  less  innocent  than 
Burke  &  Co.  Again,  inasmuch  as  its  conduct  was  outside  of 
the  ordinary  course  of  business,  there  was  no  legal  obligation 
on  Burke  &  Co.  to  have  expected  that  the  cheques  which  it  had 
given  to  Boulger  in  favour  of  the  Collector  of  Customs  were 
not  duly  indorsed  by  him.  The  plaintiffs  knew  that  they  had 
given  these  clieques,  and  they  saw  themselves  debited  with 
them.  What  further  inquiry  then  could  they  be  expected  to 
make,  and  if  there  was  no  legal  obligation  on  their  part  narrowly 
to  scrutinise  every  indorsement,  how  can  they  be  said  by  their 
conduct  to  have  ratified  a  practice  inaugurated  by  the  bank 
with  StoU  &  Stephens  and  later  continued  with  Boulger  of 
which  they  had  no  knowledge,  and  which  they  were  not  legally 
obliged  to  know  ? 

I  am  not  only  asked  to  say  that  it  is  a  customer's  duty  to  sec 
that  there  are  no  forged  cheques  amongst  the  vouchers  returned 
to  him,  but  to  go  further,  and  to  say  that  a  customer  is  required 
to  examine  carefully  his  vouchers  in  order  to  ascertain  what 
practice  had  arisen  between  the  bank  and  his  clearing  agents. 
There  is  no  suggestion  even  in  the  American  cases  tliat  the  court 
is  obliged  to  go  that  length  in  order  to  protect  a  bank  against  its 
customer.  Burke  &  Co.  gave  no  order  to  the  bank  to  give 
cheques  to  Boulger  in  the  manner  in  which  it  was  done,  and  as 
the  bank  neglected  its  duty  to  pay  Burke  &  Co.  s  cheques  in  the 
ordinary  course  of  business  the  loss  of  such  an  amount  as  Burke 
&  Co.  got  no  benefit  of  must  fall  upon  the  bank.  It*has  been 
said  that  both  Burke  &  Co.'s  cheque  and  that  of  the  bank  were 
made  in  favour  of  the  Collector  of  Customs.  I  cannot  see  that 
this  has  anything  to  do  with  the  matter.  There  might  be  some 
force  in  the  argument  if  the  bank  had  personally  paid  the 
Collector  of  Customs  though  Burke  &  Co.'s  cheque  was  not 
indorsed,  but  it  cannot  apply  where  out  of  the  ordinary  course  of 
business  it  hands  its  own  cheque  to  a  peiiion  not  specially  autho- 
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rised  to  receive  it  on  behalf  of  Burke  &  Ca  .  There  most  there- 
fore be  judgment  for  the. plaintiffs  for  the  sum  of  £227,  12a.  lid. 
with  costa 

Plaintiff's  Attorneys:  Baumann  <£  OilfiUan;  Defendants' 
Attorneys :  Solomon,  Hull,  WMer  cfe  WentzeL 


farmer  &  farmer's  trustee  v. 
McMillan. 

1905.    AprU  S,  4,  5,  7, 10,  and  May  30.    Bbistowe,  ;J. 

Insclveney. — Assignment, —  Condition  preoedenL — Evidence. — Ho^Ue 
witnesB, 

Where  a  deed  of  assignment  by  a  debtor  in  favour  of  his  creditors 
was  expressed  to  be  subject  to  the  term  and  condition  itUer  alia 
that  all  the  creditors  to  an  amount  exceeding  £25  each  should 
sign  and  execute  the  deed,  ffdd,  that  this  was^  condition  pre- 
cedent to  the  trusts  of  the  deed  coming  into  operation,  and  that 
where  it  had  not  been  fulfilled  an  action  to  enforce  such  trusts 
could  not  be  maintained. 

The  mere  fact  that  a  witness,  who,  contrary  to  what  was  expected  of 
him,  gives  evidence  adverse  to  the  party  calling  him,  and  incon- 
sistent with  statements  made  by  him  on  a  former  occasion, -does 
not  necessarily  make  him  a  hostile  witness  so  as  to  entitle  the 
party  calling  him  to  cross-examine  him. 

The  plaintiff  in  his  capacity  as  trustee  in  the  insolvent  estate 
of  Farmer  &  Farmer  claimed  from  the  defendant  the  sums  of 
£2000  and  £600,  which  amounts  it  was  alleged  the  defendant 
had  retained  in  breach  of  certain  trusts  imposed  upon  him  by  a 
deed  of  fikssignment  executed  by  Farmer  &  Farmer  for  the  benefit 
of  their  creditors  on  the  16th  July,  1903. 

The  defences  to  the  action  were  that  the  deed  of  assignment 
was  subject  to  conditions  wliich  were  not  fulfilled,  and  that  there* 
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fare  it  never  took  effect;  that  the  defendant  never  aceepted  the 
tmsts ;  that  he  was  induced  to  enter  the  deed  of  assignment  by 
false  statements  and  misrepresentations;  that  the  deed  of  assign- 
ment was  by  mutual  agreement  between  the  parties  thereto 
rescinded;  and,  finally*  that  in  any  event  the  defendant  com- 
mitted no  breach  of  trust. 

In  his  replication  the  plaintiff  alleged  that  if  there  were 
any  unfulfilled  conditions  they  were  expressly  waived  and 
abandoned  by  the  parties  to  the  deed  of  assignment 

The  facts  appear  from  the  judgment  delivered.     . 

During  the  course  of  the  trial*  one  of  the  witnesses  for  the 
plaintiff  in  his  examination  in  chief  gave  evidence  contrary  to 
what  the  plaintiff  expected,  and  inconsistent  with  statements 
made  by  him  on  a  former  occasion. 

J.  W.  LeoTuird,  K.C.  (with  him  /.  Stratf&rd),  for  the  plaintiff, 
thereupon  applied  for  leave  to  cross-examine  the  witness  on  the 
ground  that  he  was  hostile. 

0.  0.  Ward  (with  him  P.  F.  Smith)',  for  the  defendant,  op- 
posed on  the  ground  that  the  mere  fact  of  the  witness  giving 
adverse  evidence  did  not  necessarily  make  a  hostile  witness. 
See  'sec  55  of  the  Law  of  Evidence  Proclamation  (16  of  1902); 
sec.  22  of  the  Ck>mmon  Law  Procedure  Act  of  1854,  and  Greenough 
V.  Bedea  and  Others  (28  LJ.,  C.P.  160). 

Bbistowe,  *J.':  Before  I  can  allow  Mr.  Leonard  to  cross- 
examine  the  witness  I  must  be  satisfied  that  he  is  hostile.  This 
Court  is  bound  by  the  English  law  on  the  point,  and  exactly  the 
same  argument  as  that  now  advanced  by  Mr.  Leonard  was  raised 
in  the  case  of  Oreenough  v.  Ecclea.  In. that  case  it  was  held 
that  to  be  adverse  within  the  meaning  of  sec  22  of  the  Common 
Law  Procedure  Act  of  1854,  so  as  to  entitie  the  party  calling 
a  witness  to  prove  that  he  has  at  another  time  made  a  statement 
inconsistent  with  his  present  testimony  and  to  cross-examine 
him,  such  witness  must  in  the  opinion  of  the  judge  be  hostile. 
The  witness  does  not  appear  to  me  to  be  a  hostile  witness,  and 
the  mere  fact  that  he  gives  evidence  different'  from  what  was 
expected  does  not  makQ  him  hostile 

Vur.adv.vuU. 
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Poa/^a  (May  30):— 

Bristowe,  J. :  In  this  action  the  plaintiff,  who  is  the  trustee 
in  the  insolvent  estate  of  Fanner  &  Farmer,  seeks  to  recover 
from  the  defendant  two  sums  which  he  is  charged  with  having 
retained  in  breach  of  certain  trusts  alleged  to  have  been  imposed 
on  him  by  a  deed  of  assignment  for  the  benefit  of  creditors 
executed  by  Farmer  &  Farmer  on  the  16th  July,  1903.  The 
defendant  is  a  member  of  the  firm  of  Beatty,  McMillan  &  Co., 
formerly  Cruikshank,  Beatty  &  Co. 

The  evidence  was  extremely  conflicting,  but  so  far  as  it  is 
material  to  state  the  facts  I  find  them  to  be  as  follows : — 

(1)  At  the  date  of  the  deed  of  assignment  Thos.  Farmer  and 
his  wife  were  carrying  on  the  Clarendon  Hotel  in  partnerahip 
under  the  firm  name  of  Farmer  ii  Farmer.  They  held  the  hotel 
for  a  term  of  three  years  from  the  1st  April,  1903,  under  a  lease 
granted  to  them  by  Mrs.  Walters  on  the  15th  of  the  same  month. 
The  lease  contained  a  covenant  by  the  lessees  to  keep  the  hotel 
open  and  to  conduct  it  so  as  not  to  endanger  the  license,  and  a 
power  to  Mrs.  Walters  to  determine  the  lease  in  case  of  any 
breach  of  covenant  by  the  lessees,  and  also  a  prohibition  againnt 
the  hotel  being  sublet  or  assigned  without  the  written  permission 
of  the  lessor. 

(2)  The  assets  of  the  partners  consisted  of  (a)  the  lease  of 
the  hotel ;  (6)  the  fixtures,  furniture  and  stock  in  trade ;  and  (c) 
a  promissory  note  for  £600,  given  to  Thos.  Farmer  by  one  Mrs. 
Rippon  on  the  29th  June,  1903,  which  was  then  in  the  hands  of 
his  solicitor,  Mr.  Hutton,  subject  -to  » lien  for  costs. 

(3)  These  assets  were  subject  to  the  following  actual  or 
inchoate  encumbrances : — 

(a)  The  lease  was  subject  to  an  agreement  contained  in  the 
following  letter  given  by  Farmer  &  Farmer  to  the 
defendant  8  fihn  on  the  29th  April,  1903 :  "  I  hereby 
beg  to  confirm  in  writing  our  agreement  this  morning, 
viz.,  in  the  event  of  your  accepting  T)ills  in  payment 
of  the  purchase-price  of  the  Clarendon  Hotel,  I  agree 
to  give  you  lease  of  same  hotel  as  security;  and  in 
the  event  of  my  not  being  able  to  take  up  any  of 
the  bills  I  agree  to  hand  over  my  lease  of  the  Clarendon 
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Hotel  as  security  to  your  firm,  and  to  transfer  it  to 
you  or  your  nominee  when  required  and  subject  to 
the  approval  of  the  landlady." 
The  genuineness  of  this  letter  was  contested,  but  I  am  satis- 
fied that  it  was  written  as  and  when  it  professes  to  have  been. 

The  bills  referred  to  are  four  promissory  notes  for  £1750  in 
all,  which  were  given  by  Farmer  Si  Farmer  to  the  defendant's 
firm  as  purchase  money  for  certain  interests  in  the  Clarendon, 
and  which  were  discounted  by  them  (subject  to  a  guarantee) 
with  the  Natal  Bank.  I  read  the  letter  .as  an  agreement  for  a 
cession  of  the  lease  in  the  event  of  the  notes  not  being  met.  At 
the  date  of  the  deed  of  assignment  three  of  them  had  matured 
and  were  unpaid. 

(6)  The  fixtures,  furniture  and  stock  in  trade  had  by  a  deed 
dated  the  12th  May,  1903,  been  specially  bonded  to  the 
Portuguese  Wine  Depot,  Ltd.,  for  £700. 
No  delivery  had  been  taken  under  this  bond. 
(c)  The  £600  promissory  note  was  subject  to  a  verbal  agree- 
ment by  which  it  was  to  be  handed  to  the  Standard 
Bank  in  or  towards  payment  of  the  balance  of  a  debt 
owing  to  him  by  Farmer  &  Farmer,  which  the  defend- 
ant's firm  had  guaranteed. 
The  defendant  stated  (and  I  am  not  prepared  to  disbelieve 
him)  that  he  held  an  order  signed  by  Farmer  entitling  him  to 
have  this  note'  handed  to  him  for  delivery  to  the  Standard  Bank. 

(4)  Farmer  &  Farmer  were  being  pressed  by  their  creditors, 
two  of  whom,  namely,  the  Natal  Bank  and  the  Portuguese 
Wine  Depdt,  obtained  provisional  judgments  on  the  16th  July 
for  £800  and  £678  respectively. 

(5)  Executions  levied  under  these  judgments  would  probably 
not  have  realised  sufficient  to  satisfy  the  claims  of  the  judgment 
creditors ;  while,  on  the  other  hand,  they  would  have  led  to  the 
closing  of  the  hotel  and  in  all  probability  to  the  cancellation  by 
Mrs.  Walters  of  the  lease,  which  was  considered  to  be  worth 
something  like  £4000. 

For  the  purpose  of  preventing  this  and  selling  the  hotel  as  a 
goiag  concern '(in  which  case  it  was  anticipated  that  sufficient 
would  be  realised  to  pay  all  creditors),  Mr.  Zwarenstein,  who  was 
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acting  as  solicitor  for  the  Wine  Depdt,  and  abo  for  OUsson's 
Cape  Breweries,  another  considerable  creditor,  persnaded  Farmer 
&  Farmer  to  assign  the  whole  of  their  property  to  trustees  for 
the  benefit  of  their  creditora  This  scheme  commended  itself  to 
the  Natal  Bank  and  to  the  defendant's  firm,  both  of  whom  were 
consulted,  and  the  result  was  the  execution  by  Farmer  &  Farmer 
of  the  deed  of  the  16th  July. 

(6)  Tlie  deed  purported  to  appoint  Mr.  Etheridge  (the  manager 
of  the  Johannesburg  branch  of  Ohisson's  Breweries  and  a  director 
of  the  Wine  Depdt)  and  the  defendant  trustees;  and  any  creditors 
who  might  execute  it  were  also  made  parties.  It  was  expressed 
to  be  subject  to  certain  "  terms  and  conditions,"  one  of  which 
was  "that  all  persons  creditors  of  the  debtors  to  an  amount 
exceeding  £25  sterling  each  shall  sign  and  execute  this  deed" 

This  was  followed  by  a  cession  to  the  trustees  of  "  the  whole 
of  their  (the  debtors')  stock  in  trade,  debt,  securities,  credits, 
chattels,  biUs  and  things  of  whatsoever  description,  and  all  books 
and  papers  of  account  and  other  writings  touching  the  same  or 
any  part  thereof,  and  all  other  goods  and  effects  of  whatsoever 
nature.  Upon  trust  to  get  in  and  sell  the  same  and  to  stand 
possessed  of  the  proceeds  after  paying  expenses  "  Upon  trust, 
in  the  first  place,  to  pay  "  all  mortgage  and  pref ereut  debts  due 
by  the  debtors  in  the  order  of  their  legal  preference,  and  there- 
after to  pay  and  divide  the  balance  of  the  said  estate  to  and 
among  all  and  singular  the  several  concurrent  creditors  of  the 
said  debtors  rateably;"  and  to  pay  the  surplus,  if  any,  to  the 
debtors.  And  the  deed  gave  the  trustees  power  to,  sell  the  busi- 
ness of  the  hotel  and  to  carry  on  And  conduct  the  same ;  and  slao 
provided  tliat  if  the  debtors  should  faithfully  comply  with  the 
deed  the  creditors  should  suspend  and  delay  proceedings  against 
the  debtors  until  the  final  liquidation  of  their  estate. 

(7)  Neither  of  the  trustees  executed  this  deed,  and  at  least 
three  creditors  for  sums  exceeding  £25  (namefy,  Bolfes,  Nebel  & 
Co. ;  Sneddon  &  Co. ;  and  Ohlsson's  Breweries)  aiao  failed  to  do 
so.  Bolfes,  Nebel  &  Co.'s  debt  was,  however,  shortly  afterwards 
paid  off  by  Ohlsson's  Breweries. 

(8)  The  defendant  does  not  appear  to  have  mentioned  the 
agreement  of  the  29th  April  or  the  agreement  as  to  the  £600 


FARMER  k  FARMSR'S  TRUSTEE  v.  MoMlLLAK.     13d 

note  cither  to  Etheridge  or  to  Zwarenstein  until  some  time  in 
September,  and  I  am  satisfied  that  neither  of  them  knew  before 
that  date  of  either  of  those  agreements. 

Stress  was  laid  on  this  in  argument  as  indicating  want  of 
bona  fides  on  the  defendant's  part  But  I  cannot  see  this.  I  do 
not  know  why  the  defendant  was  under  any  obligation  to  men- 
tion the  agreements,  and  I  think  he  was  entitled  to  assume  that 
Etheridge  and  Zwarenstein,  who  were  acting  as  promoters  of 
the  deed,  had  obtained  all  necessary  information  as  to  claims 
against  the  estate  from  Farmer. 

(9)  On  the  17th  July  (Mr.  van  der  Wal's  evidence  makes  the 
date  dear)  a  man  was  put  in  to  manage  the  hotel,  and  he  carried 
it  on  till  the  2nd  of  October.  This  man  was  a  person  in  the 
employment  of  the  Wine  Depdt,  but  I  am  satisfied  that  he  went 
into  possession  with  the  consent  and  approval  of  the  defendant 
and  Etheridge  and  all  other  persons  interested,  and  (subject  to 
the  right  of  the  Wine  Depdt  under  their  bond)  for  the  general 
benefit  of  the  creditors. 

In  point  of  fact  the  takings  were  insufficient  to  cover  the 
outgoings,  and  the  deficiency  was  nuule  good  by  the  Wine  Depdt 
and  the  defendant's  firm  in  equal  shares.  The  defendant  says 
that  his  firm's  odntribution  was  a  loan  to  the  Wine  Depdt, 
but  this  I  do  not  believe,  though  no  doubt  both  they  and  the 
Wine  Depdt  contemplated  being  recouped  when  the  estate  was 
realised. 

(10)  On  the  25th  August  Farmer  &  Farmer  ceded  the  lease 
to  the  defendant's  firm  in  purported  pursuance  of  the  letter  of 
the  29th  April.  This  document  was  not  (until  some  time  in 
September)  disclosed  to  Etheridge  or  any  one  else  interested 
under  the  deed  of  the  16th  July,  and  its  validity  appears  to  have 
depended  on  whether  that  deed  became  an  effective  document 

(11)  On  the  29th  September  (the  defendant's  firm  having 
paid  off  the  balance  of  Farmer's  debt  to  the  Standard  Bank,  luid 
so  become  entitled  to  the  benefit  of  the  bank's  securities)  the 
defendant  paid  Hutton  the  costs  for  which  he  claimed  a  lien, 
and  obtained  delivery  to  himself  of  the  £600  note,  by  virtue  (as 
he  says,  and  as  I  am  inclined  to  believe)  of  the  order  which 
Farmer  had  given  to  him  on  the  29th  June.    The  next  day  he 


140    FARMER  &  PARMER'S  TRUSTEE  v.  McMILLAN. 

presented  the  note  to  Mrs.  Rippon,  and  she,  being  unable  to  meet 
it,  gave  him  in  exchange  two  notes  in  favour  of  his -firm  for 
£300  each  payable  at  short  dates. 

(12)  On  or  shortly  before  the  1st  October  the  defendant's 
firm  entered  into  negotiations  with  one  Anderson  for  the  sale  of 
the  lease  to  him  and  received  a  deposit. 

(13)  At  the  time  of  the  transactions  mentioned  in  pars.  11 
and  12  the  defendant  and  his  firm  considered  that  the  deed  of 
the  16th  July  was  at  an  end.  The  sale  to  Anderson  they  were 
intending  to  carry  out  under  their  cession  of  the  25th  August. 

(14)  On  the  2nd  October  Thos.  Farmer  (with  a  pretended 
partner  nau>ed  Joffe)  retook  possession  of  the  hotel  and  remained 
in  possession  until  the  15th  October.  And  on  the  same  day 
Messrs.  Baumann  &  Gilfillan  (Mrs.  Walters'  solicitors)  cancelled 
the  lease  for  an  alleged  breach  of  covenant.  The  validity  of  the 
cancellation  must  be  taken  to  be  admitted  in  these  proceedings, 
because  the  plaintiff  is  claiming  the  benefit  of  the  sale  subse- 
quently made  to  Anderson. 

(15)  On  the  5th  October  a  sequestration  petition  against 
Farmer  &  Farmer  was  presented  by  a  nominee  of  Ohlsson's 
Breweries.     The  petition  was  subsequently  withdrawn. 

(16)  On  the  6th  October  Lambert  (who  was  then  acting  as 
Farmer  &  Farmer's  solicitor)  wrote  to  Baumann  &  Gilfillan 
accepting  the  notice  of  cancellation.  This  letter  did  not  affect 
the  legal  position,  because  all  Farmer  &  Farmer's  rights  under 
the  lease  had  long  since  passed  from  them,  if  not  under  the  deed 
of  the  16th  July,  at  all  events  under  the  cession  of  the  25th 
August. 

(17)  On  the  7th  October  the  defendant's  partner  Beatty, 
hearing  that  the  lease  had  been  cancelled,  obtained  a  promise  of 
a  new  lease  from  Baumann  &  Gilfillan  on  condition  that  Mrs. 
Walters  was  paid  £500,  and  that  the  defendant's  firm  guaranteed 
the  license. 

(18)  On  the  12th  October  Ohlsson's  Breweries  (by  their  local 
manager,  Etheridge)  presented  a  second  petition  for  the  seques- 
tration of  Farmer  &  -Farmer.  On  this  petition  a  provisidbal 
order  was  made  on  the  13th  and  a  final  order  -on  the  22nd 
October. 
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(19)  On  the  13th  October  Anderson  paid  the  defendant's 
firm  a  BVtm  amounting  (with  the  deposit)  to  £2000,  out  of  which 
they  paid  Mrs.  Walters  £500.  The  rest  (being  £300  in  cash  and 
£1200  in  notes)  they  retained  for  themselves. 

(20)  On  the  15th  October  a  new  lease  was  granted  by  Mrs. 
Walters  to  Anderson  direct,  and  Farmer  &  Joffe  gave  up 
possession. 

(21)  By  a  deed  of  the  28th  July,  1904,  three  of  the  executing 
creditors  of  the  deed  of  the  16th  July,  1903,  assigned  their  rights 
of  action  and  all  their  interests  under  that  deed  to  the  plaintiff. 

In  the  present  action  the  plaintiff  claims  to  recover  the 
purchase  money  paid  to  the  defendant's  firm  by  Anderson  and 
the  value  of  the  two  £300  promissory  notes  for  which  the  £600 
note  was  exchanged,  on  the  ground  that  the  defendant  was  a 
trustee  of  the  deed  of  the  l6th  July,  and  that  the  retention  of 
these  sums  was  a  breach  of  trust  on  his  part. 

It  is  quite  clear  that  in  any  event  the  claim  for  the  purchase 
money  must  be  reduced  by  the  £500  paid  to  Mrs.  Walters,  for 
the  plaintiff  cannot  claim  the  benefit  of  the  sale  and  dispute  the 
consideration  paid  to  the  lessor;  and  that  as  to  the  balance,  it 
can  only  stand  as  a  claim  for  the  cash  and  notes  actually  received, 
unless  (which  does  not  appear  to  have  been  the  case)  the  notes 
have  been  paid.  Only  £179,  Is.  9d.  has  been  received  in  respect 
of  the  two  £300  promissory  notes,  so  that  (as  the  evidence  stands) 
the  plaintiff's  claim  on  this  head  would  have  to  be  reduced  to  a 
claim  for  the  £179,  Is.  9d.  and  a  transfer  of  all  rights  of  action 
on  the  notes. 

The  defendant  puts  forward  several  pleas,  of  which  two 
(namely,  that  the  deed  of  the  16th  July  was  induced  by  mis- 
representations, and  that  it  was  rescinded  by  mutual  agreement) 
are  unsupported  by  the  evidence.  The  remaining  three  are  as 
follows:  (1)  That  the  deed  of  the  16th  July  was  subject  to  con- 
ditions which  were  not  satisfied,  and  that  therefore  it  never  took 
effect ;  (2)  t&at  the  defendant  never  accepted  the  trusts ;  and  (3) 
that  in  any  event  he  committed  no  breach  of  trust. 

The  plaintiff  in  his  replication  makes  a  random  assertion,  to 
which  tiie*evidence  lends  no  support,  that  if  there  were  any 
unfulfilled  conditions  they  were  waived  or  abandoned. 
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The  questions  which  I  have  to  consider  are  therefore  (1) 
whether  the  deed  of  the  16th  July  was  subject  to  conditions 
which  were  not  fulfilled,  and,  if  so»  what  was  the  effect  of  that; 
(2)  whether  the  defendant  accepted  the  trusts ;  and  (3)  whether 
the  facts  show  a  breach  of  trust 

Now  it  seems  to  me  impossible  to  doubt  that  the  deed  was 
conditional.  It  was  expressed  to  be  subject  to  certain  "terma 
and  conditions";  and  whatever  may  be  the  true  view  of  the 
others  of  them,  the  one  which  I  have  mentioD/ad  (namely,  that 
all  creditors  to  an  amount  exceeding  £25  should  execute  the 
deed)  was  at  all  events  a  condition  in  the  true  sense,  that  is 
(to  use  the  English  expression),  a  condition  precedent 

The  reason  for  inserting  such  a  condition  is  obvious.  There 
was  no  object  in  executing  the  deed  at  all  unless  it  was  to  have 
the  eflfoct  of  preventing  a  sequestration,  which  could  only  be 
brought  about  by  all  the  creditors  (or  at  all  events  all  except 
those  of  such  small  amounts  that  any  steps  taken  by  them  could 
be  frustrated  by  paying  themi  off)  agreeing  to  be  bound  by 
the  deed. 

I  find  it  impossible  to  doubt  that  this  was  the  intention  of 
Messrs.  Fanner  &  Farmer  when  they  executed  the  deed.  In  my 
opinion,  therefore,  the  deed  was  cpnditional  on  all  creditors  for  • 
over  £25  agreeing  to  be  bound  by  it,  and  I  do  not  think  it  was 
intended  to  give  any  right  to  any  creditors  unless  and  until  that 
condition  was  fulfilled. 

Now  it  is  quite  dear  that  this  condition  was  not  satisfied,  for 
at  least  two  creditors  for  more  than  £25  (namely,  Ohlasoo's 
Breweries  and  Messrs.  Sneddon  &  Ck>.)  never  executed  it  Mr. 
Etheridge  says  that  Ohlsson's  Breweries  consented  to  the  deed 
and  were  willing  to  sign  it  But  if  they  did  they  withdrew  their 
consent  before  they  had  irrevocably  bound  themselves,  for  it 
was  Ohlsson's  Breweries  who  presented  both  the  sequestration 
petitions,  and  in  the  evidence  on  those  petitions  the  deed  was 
never  mentioned  except  to  state  that  Ohlsson's  Breweries  had 
never  become  bound  by  it  And  according  to  Mr.  Zwarenstein's 
evidence  their  omission  *to  sign  the  deed  was  by  his  advice,  and 
for  the  express  purpose  of  enabling  them  to  sequestrate  should 
the  occasion  require  it 
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The  case  of  Aihertan  v.  Worth  (21  Eng.  Reps.  315)  is  an 
authority  that  the  trusts  of  a  creditors'  deed  sabject  to  an  on- 
fnlfiUed  condition  precedent  will  not  be  enforced.  In  tiiat  case 
there  was  an  assignment  to  trustees  in  trost  to  sell  for  payment 
of  debts  ''should  creditors  come  in  and  accept  the  composition 
thereby  mada'*  Some  of  the  creditors  signed,  hot  others  re- 
fused, and  in  consequence  of  snch  refusal  the  trustees  declined  to 
ezeiente  the  trust  A  bill  by  the  creditors  who  had  signed  to 
have  the  trust  carried  out  was  dismissed,  the  Master  of  the  Rolls 
(Sir  Thob.  Clarke)  saying  that  the  trust  was  intended  for  all 
the  creditors  and  not  for  a  few  of  thentr 

If  in  that  case  tiie  deed  had  created  a  trust  in  favour  of  the 
/Creditors  who  did  sign,  I  take  it  that  the  court  would  have 
enforced  them,  and  the  fact  that  it  refused  to  do  so  shows  that 
in  the.  court's  opinion  the  trusts  had  never  come  into  operation 
and  were  not  intended  to  take  effect  unless  all  the  creditors 
ligreed  to  be  bound. 

ib.  Leonard  says  that  if  the  defendant  has  appropriated 
moneys  which  did  not  belong  to  him,  it  would  be  monstrous  to 
allow  him  to  escape  on  the  plea  that  he  was  not  bound  by  the  trust. 
But  there  seems  to  me  to  be  two  answers  to  that.  In  the  first 
place,  if  there  were  no  trusts,  the  defendant  has  done  no  more 
than  he  was  entitled  to  do,  for  it  is'  not  suggested  that  there 
has  been  anything  in  the  nature  of  a  fraudulent  preference. 
And  in  the  second  place,  if  he  had  misappropriated  funds  he 
might  be  made  liable,  but  the  liability  would  be  to  Farmer  & 
Farmer,  not  to  creditors  claiming  under  the  trusts  of  the  deed  of 
assignment  It  is  quite  true  that  any  rights  which  Farmer  & 
Fanner  may  have  had  are  now  vested  in  the  plaintiff,  but  the 
action  is  not  based  on  rights  acquired  from  Farmer  &  Farmer, 
but  solely  on  the  rights  supposed  to  have  been  obtained  through 
the  assignment  on  the  28th  July,  1904,  by  certain  of  the  credi- 
tors who  executed  the  creditors'  deed  of  their  right  of  action 
under  it  The  action  might,  had  it  been  thought  desirable,  have 
been  framed  on  a  wider  basis ;  but  it  is  not  for  the  Ck>urt  to  give 
the  plaintiff  a  form  of  relief  for  which  he  has  not  asked.  It  was 
said  that  it  was  not  sufficient  for  creditors  merely  not  to  execute 
the  deed,  but  that  it  should  be  shown  that  they  had  been  asked 


144    FARMER  &  FARMER'S  TRUSTEE  t.  McMILLAN. 

and  had  refused.  But  the  sequestration  proceedings  by  OhlsAon's 
Breweries  must  be  treated  as  a  final  refusal  on  their  part  to 
come  in  under  the  deed ;  and  if  it  is  argued  tliat  the  sequestra- 
tion proceedings  were  rendered  necessary  by  the  defendant's 
misconduct,  the  answer  is  that  the  effect  of  the  sequestration 
remains  the  same  whatever  the  motive  which  prompted  the 
application. 

This  being  my  view,  the  questions  whether  the  defendant 
accepted  the  trusts  or  whether  he  committed  a  breach  of  them 
do  not  arise. 

The  action  fails  on  the  ground  that  the  trusts  expressed  by 
the  deed  never  came  into  operation.  Whether  in  an  action 
otherwise  constituted  the  plaintiff  could  make  out  a  case  against 
the  defendant,  I  do  not  know ;  but  I  do  not  think  it  would  be 
right  to  preclude  him  from  making  the  attempt  if  he  be  so 
advised.  The  order  which  I  make  is  therefore  absolution  from 
the  instance  with  the  costs. 

PlaintifTs  Attorney:  S,  Zware^istein ;  Defendant's  Attor- 
neys: Baumann  A  GilfilUni. 


Ex  PABTB  LIQUIDATORS  TRANSVAAL  MINES,  LTD.      145 


Ex    PARTE    THE    LIQUIDATORS    OF    THE 
WESTERN  TRANSVAAL  MINES,  LTD. 

1905.    June  1.     Wrssei^  J. 

Company. — Liquidators. — Quorum. 

Two  out  of  three  liquidators  of  a  company  authorised  to  form  a  quorum 
to  do  all  such  acts  as  were  required  for  the  winding  up  of  the  said 
company. 

This  was  an  application  by  the  three  liquidators  of  a  com- 
pany for  an  order  authorising  any  two  of  them  to  form  a  quorum, 
with  power  to  do  and  perform  all  the  acts  necessary 'for  the 
liquidation  of  the  said  company,  and  to  exercise  all  the  powers 
conferred  upon  the  three  of  them  jointly. 

B.  Auret,  for  applicants,  moved  and  cited  In  re  tlte  Rand 
Central  Ore  Reduction  Co.,  decided  by  Mason,  J.,  in  January, 
1903,  but  not  reported. 

Wesseus,  J.,  on  the  authority  quoted  granted  an  order 
authorising  any  two  of  the  liquidators  to  form  a  quorum  to  do 
all  such  acts  as  were  required  for  the  winding  up  of  the  said 
company. 

Applicants'  Attorneys :  Solomon,  HvU,  Webber  &  Wentzel. 
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INSURANCE  CO. 

1905.    Jvune  14, 15  and  19.    Solomon,  J. 

InaurancB, — Fire, — Conditions  of  policy, — Misdescription  of  building 
eoniaining  goods  proposed  far  insurance, — Inoorred  dedaraiion  as 
to  iron  safe  and  stock. — Vouchers, 

The  conditions  of  an  insurance  policy  provided  ihat  ''any  important 
misdescription  of  the  property  proposed  for  insurance,  or  of  the 
building  in  which  such  property  is  contained,  or  any  incorrect 
declaration,  or  omission  of  importance^  which  may  a£fect  the  true 
estimation  of  the  risk,  renders  this  policy  void  and  of  no  value 
as  far  as  the  property  affected  by  such  misdescription,  incorrect 
declaration  or  omission  is  concerned." 

Where  a  building  containing  goods  proposed  for  insurance  was  described 
as  an  entirely  detached  brick  building,  whereas  in  truth  the  three 
rooms  at  the  back  were  built  of  wood  and  iron,  two  of  them  being 
brick  lined.  Held,  that  tlie  policy  granted  on  such  misdescription 
was  void. 

Where  a  proponent  for  insurance  had  declared  that  he  had  an  iron 
safe  to  protect  his  books  in  case  of  fire,  whereas  in  truth  he  had 
no  such  safe,  /{dd,  that  the  policy  granted  on  such  incorrect 
declaration  was  void,  irrespective  of  the  fact  that  the  books, 
having  been  kept  at  another  place,  were  not  destroyed  by  the  fire, 
and  that  only  the  rough  books  were  destroyed. 

Also  where  a  proponent  for  insurance  had  incorrectly,  but  honestly, 
declared  that  the  amount  of  his  stock  at  the  last  stock-taking  was 
larger  than  it  actually  was,  the  Court  expressed  the  opinion  that^ 
if  it  were  necessary  to  decide  the  point,  it  would  be  disposed  to 
hold  that  such  an  incorrect  declaration  would  render  void  the 
policy  granted  thereon. 

The  conditions  of  an  insurance  policy  provided  that  the  insured  must 
as  soon  as  circumstances  permit  present  a  claim  for  the  lose  or 
damage  sustained,  "  which  claim  must  contain  a  detailed  statement 
of  all  articles  or  materials  damaged  or  destrojrod  by  the  fire,  •  .  . 
and  in  evidence  thereof  the  insured  must  furnish  all  documents, 
proofe  and  explanations  which  may  be  reasonably  required,  together 
with  a  written  afl^mation  or  a  legal  declaration  proving  the 
authenticity  of  the  same.  ,  .  ,  No  claim  for  loss  or  damage  will 
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bo  paid  until  the  required  affirmation,  reports,  proob  and  explani^ 
tions  have  been  presented.  .  •  ."  Hdd^  that  the  prodnctum  of 
vouchers,  which  were  asked  for,  was  a  condition  precedent  to 
demanding  jfe,7ment  of  a  claim  for  loss  sustained  by  fire. 

The  plaintiff,  who  was  a  draper  and  grocer,  claimed  from  the 
defendants,  an  insurance  company,  the  earn  of  £1989,  6a  8d., 
under  an  insurance  policy  on  certain  fixtures,  fumitore  and 
stock-in-trade,  which  had  been  destroyed  by  firQ. 

The  defences  to  the  action  inter  alia  were  that  the  plaintiff 
had  falsely  stated  that  the  building  in  which  the  goods  were 
contained  was  entirely  detached,  and  that  the  outside  walls,  parti- 
tions and  linings  thereof  were  constructed  entirely  of  brick, 
whereas  the  building  was  not  entirely  detached,  and  portions  of 
the  outside  walls,  partitions  and  linings  were  constructed  of  wood 
and  iron  partly  brick  lined ;  that  in  answer  to  the  question  in 
the  proposal  form,  **  Do  you  keep  ft  proper  set  of  books,  and  have 
you  got  an  iron  safe  to  protect  the  said  books  in  case  of  fire  ? " 
the  plaintiff  falsely  wrote,  '*  Tes,"  whereas  he  did  not  keep  a 
proper  set  of  books,  nor  did  he  have  an  iron  safe  to  protect  such 
books  in  case  of  fire ;  that  in  compliance  with  the  direction  in 
the  proposal  form, ''  State  the  date  of  your  last  stock-taking  and 
the  amount  of  your  stock  list, "  the  plaintiff  falsely  wrote,  "  29th 
February,  1904,"  and  "£1613,  Is.  6^d."  respectively,  whereas  the 
amount  of  stock-in-trade  shown  in  the  stock  list  on  that  date  was 
£900  only ;  and  finally,  that  the  plaintiff  had  failed  to  comply 
with  the  conditions  of  the  policy  regarding  the  production  of 
vouchers  for  the  goods  destroyed. 

By  daiise  2  of  the  conditions  and  stipulations  on  which  the 
policy  was  granted  it  was  provided  that  *'  any  important  mis- 
description of  the  property  proposed  for  insurance  or  of  the 
building  in  which  such  property  is  contained,  or  any  incorrect 
declaration  or  omission  of  importance,  which  may  affect  the 
true  estimation  of  the  risk,  renders  this  policy  void  and  of  no 
value  as  far  as  the  property  affected  by  such  misdescription, 
incorrect  declaration  or  omission  is  concerned."  Clause  10 
inter  alia  provided  that  the  insured  must  as  soon  as  circum- 
stances permit  present  a  claim  for  loss  or  damage  sustained, 
"  which  claim  must  coniaiii  a  detailed  statement  of  all  articles 
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or  materials  damaged  or  destroyed  by  the  fire,  .  .  .  and  in 
evidence  thereof  the  insured  must  fwrnish  all  documents,  proofs 
and  explanations  which  may  be  reasonably  required,  together 
with  a  written  affirmation  or  a  legal  declaration  proving  the 
authenticity  of  the  same.  ...  No  claim  for  loss  or  damage  will 
be  paid  until  the  required  information,  reports,  proofs  and  ex- 
planations have  been  presented.  .  .  ."  It  appeared  that  the 
plaintiff  had  dascribed  the  building  containing  the  goods  pro- 
posed for  insurance  as  an  entirely  detached  brick  building, 
whereas  three  rooms  at  the  back  were  built  of  wood  and  iron, 
two  of  them  being  brick  lined.  In  answer  further  to  the  ques- 
tion in  the  proposal  form  whether  he  kept  a  proper  set  of  books 
and  had  an  iron  safe  to  protect  them  in  case  of  fire,  he  wrote, 
"  Yes."  The  Court  did  not  enter  into  the  question  as  to  whether 
the  plaintiff  kept  a  proper  set  of  books,  but  it  was  clear  that  his 
statement  as  to  the  iron  safe  was  incorrect,  inasmuch  as  he  had 
no  such  safe.  The  books,  however,  having  been  kept  away  from 
the  building,  were  not  destroyed  by  the  fire,  but  a  set  of  rough 
books  kept  at  the  building  was  destroyed.  On  the  question 
regarding  the  amount  of  his  stock  at  his  last  stock-taking,  it 
was  also  clear  from  the  evidence  that  the  plaintiff  had  at  the 
time  of  the  insurance  represented  it  to  be  larger  than  it  really 
was,  although  there  was  no  evidence  that  he  did  so  with  any 
fraudulent  intent.  The  mistake  apparently  arose  through  some 
misunderstanding  as  to  what  articles  had  to  be  included.  The 
plaintiff,  furthermore,  did  not  satisfy  the  Court  that  he  had  done 
all  that  was  possible  for  him  to  do  in  order  to  comply  with 
the  conditions  of  the  policy  with  regard  to  the  production  of 
vouchers  which  were  required  by  the  defendants. 

J,  Stratford  (with  him  S,  S.  Taylor),  for  the  plaintiff. 

r:'.  F.  StuUard  (with  him  G.  Will^),  for  the  defendants. 

Solomon,  J.,  held  that  the  misdescription  of  the  building 
in  which  the  goods  proposed  for  insurance  were  contained,  and 
the  misstatement  with  regard  to  the  iron  safe,  were  each  of  them 
sufficient  to  render  void  the  policy  granted  thereon. 

With  regard  to  the  incorrect  declaration  as  to  the  amount  of 
stock  at  the  last  stock-taking,  he  expressed  the  opinion  that  if  it 
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were  necessary  to  decide  the  point,  he  would  be  disposed  to  hold 
that  such  an  incorrect  declaration  would  render  void  the  policy 
granted  thereon. 

He  also  held  that  the  production  of  vouchers,  which  were 
asked  for,  was  a  condition  precedent  to  demanding  payment  of  a 
claim  for  loss  sustained  by  lire. 

PIaintiti''s  Attorney :  T.  R.  Lidfuxm  ;  Defendants*  Attorneys : 
Bauinann  &  OiLfiUan. 


WORTHINGTON  AND  OTHERS  v.  CENTRAL 
SOUTH  AFRICAN  RAILWAYS. 

1905.    March  29,  June  20.    Solomon,  J. 

J^eyligence, — Public  road  eroding  a  railway  liiis, — Duties  o/ travellers 
almig  the  road  and  of  the  railway  authorities. 

Where  a  public  road  crostses  over  a  railway  line  it  is,  in  the  absence  of 
any  statutory  regulations  as  to  the  precautions  to  be  observed  at 
such  a  crossing  by  those  conducting  the  train  or  using  the  public 
roady  the  duty  of  the  officials  on  a  train  approaching  such  a 
crossing  to  give  proper  warning  of  such  approach,  and  it  is  the 
duty  of  any  traveller  along  such  road,  before  attempting  to  cross 
the  line,  to  ascertain  whether  no  train  is  approaching  and  to  allow 
an  appix>aching  train  fii-st  to  pans — a  duty  fi'oin  which  such 
traveller  will  not  be  relieved  by  the  mere  fact  that  no  proper 
waiiiing  of  an  approaching  train  has  been  given. 

The  plaintiffs  claimed  £800  as  and  for  damages  alleged  to 
have  been  sust^uned  by  reason  of  negligence  on  the  part  of 
defendants*  servants  in  running  into  and  destroying  a  motor  car 
belonging  to  the  plaintiffs. 

The  defendants  denied  that  their  servants  were  guilty  of  any 
negligence,  and  pleaded  contributory  negligence  on  the  part  of 
the  plaintiffs. 
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The  facts  appear  from  the  judgment 

A.  E.  Balfcfwr  appeared  for  the  plaintiflb. 

C.  0.  Ward  (with  him  Manfred  Nathan)  appeared  for  the 
defendants. 

Solomon,  J.:  On  the  27th  Jnne  last  two  of  the  plaintiffii 
(Nicholas  J.  Worthington  and  B.  H.  A.  Chevaliier)  were  travel- 
ling in  a  motor  car  on  the  road  between  Florida  and  BoodepoorL 
This  road  crosses  the  railway  at  a  point  some  distance  from  the 
Florida  staticHi.  While  the  motor  cap  was  passing  over  the  level- 
crossing  a  train  coming' Irom  Florida'  ran  into  the  car,  smashioiK 
it  to  pieces.  The  plaintifls  claim  £800  as  damages,  alleging  that 
the  accident  was  dne  to  the  negligence  of  the  defendants.  The 
defence  to  the  claim  is  that  there  was  no  negligence  on  the  part 
of  the  defendants,  and  that  even  if  there  were  the  acddent  was 
entirely  dne  to  the  negligence  of  the  plaintiflb  themselves.  Before 
discossing  the  facts  of  /the  case  I  would  like  to  state  shortly 
what  I  consider  to  be  the  law  on  this  sobject.  Where  there  is  a 
level-croesinjg  of  the  nature  indicated,  where  the  public  road 
Crosses  the  railway,  the  rights  and  the  obligi^tions  of  the  oflScials 
of  the  train  and  of  people  who  are.  travelling  on  the  public  road 
are  mutual  The  level-crossing  itself  is  common  both  to  the 
railway  and  to  the  public.  Each  has  the  right  to  pass  over  it, 
and  to  expect  that  due  care  will  be  exercised  by  the  other  to 
avoid  misliaps ;  but  it  is  quite  dear  from  the  nature  of  the  caee 
that  a  train  cannot  in  the  ordinuy  course  be  expected  to  pull  up 
at  a  crossing  to  .allow  passengm  Vj  tbe  public  road  to  get  ov<»r 
the  crossing.  The  train  must 'necessarily  have  the  preference' 
over  passengers  by  road. 

It  is  the  duty  of  the  traveller  to  look  out  for  and  wait  for  the 
train.  At  the  same  time  a  condition  is  attached  to  the  prefer- 
ence which  tlie  railway  has,  and  that  is  that  the  train  ought  to 
give  due  warning  of  its  approach  when  it  is  nearing  a  levei- 
crofising  of  this  nature,  so  that  persons  might  stop  and  allow  the 
train  to  pass.  The  train  is  bound,  in  my  opinion,  to  give  doe 
and  timely  warning  of  its  approach,  and  also  not  to  be  travelling 
at  Huch  an  excessive  rate  of  spc^  that  the  warning  it  might  give 
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ahoold  be  of  no  avaiL  What  is  an  exoeasive  speed  and  what  is 
doe  warning  most  entirely  depend  on  the  special  eiTcnmstanees 
of  each  ease.  Where  there  are  obstroetions  to  prevent  persons 
travelling  along  the  road  from  seeing  an  approaching  train,  or 
where  tiiere  are  any  other  eircnmstanoes  which  wonld  make  it 
difficult  to  ascertain  that  a  train  is  approaching,  then,  of  course, 
better  warning  would  have  to  be  given,  and  the  train  would 
have  to  travel  at  a  slower  speed  Butevehif  a  train,  in  approach- 
ing a  level-crossing,  does  not  give  due  and  timely  warning  of  its 
i^prpaeh,  that  in  itself  does  not  relieve  a  perscm  who  is  travel- 
ling along  the  road  from  the  necessity  of  taking  every  care  in 
crossing  the  line.  A  level-crossing  must  always  have  a  certain 
element  of  danger,  and  any  parson,  before  crossing  the  railway, 
should  exercise  due  and  proper  care  in  order  to  see  that  a  train 
is  not  approaching;  and  neglect  on  the  part  of  the  railway 
officials  in  not  giving  warning  of  its  approach  is  in  my  opinion 
no  excuse  whatever  for  neglect  on  the  part  of  any  one  tea  veiling 
along  the  road  Any  one  so  travelling  is  bound  to  use  his  eyes 
and  ears,  and  if  he  does  not  use  his  senses,  and  so  fails  to  observe 
that  a  train  is  approaching,  then  he  himself  is  primarily  respon- 
sible for  any  injury  he  mi&y.  sustain,  and  which  would  have  been 
avoided  if  he  had  exercised  ordinary  cara  Now  the  neglect 
which  is  alleged  against  the  defendants  is,  firstly,  that  the  train 
did  not  whistle  when  it  approached  the  level-crossing,  and, 
secondly,,  that  the  engine-driver  was  not  keeping  a  proper  lookr- 
out  at  that  point. 

There  are  no  statuUny  obligiitions  in  this  country,  as  there 
are  in  England,  with  r^ard.to  having  gates  at  a  crossing,  or 
requiring  a  watchman  to  be  on  duty  at  such  a  spot,  and  it  is  not 
suggested  in  this  case  that  there  was  any  neglect  on  the  ground 
that  there  were  no  gates,  or  that  there  was  no  watchman  at  the 
crossing.  It  is  quite  clear  that  no  precautions  such  as  these  can 
be  expected  except  in  populous  districts,  where  people  are  in  the 
habit  of  constantly  crossing  the  line.  Npr  is  it  suggested  that  the 
train  was  going  at  such  an  excessive  rate  of  speed  that  there  was 
neglect  on  that  ground  As  to  the  question  whether  the  train 
whistled  immediately  before  it  approached  the  crossing,  there  is 
a  very  great  deal  of  conflicting  evidence.    The  conclusion  I  have 
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come  to  on  this  part  of  the  case  is  that  the  train  did  not  whistle 
immediately  before  coming  to  tlie  crossing,  at  or  near  the  point 
where  a  train  ought  to  whistle.  There  is  now  a  whistle  board 
near  the  crossing,  but  at  the  time  of  the  accident  there  was  none. 
The  train  did,  it  is  true,  whistle  somewhere  about  the  footpath 
crossing,  but  from  that  point  until  the  three  sharp  danger  whistles 
were  given  there  was  no  warning  given  that  the  train  was 
approaching.  The  train  was  considerably  more  than  a  quarter 
of  a  mile  from  the  crossing  when  it  gave  this  whistle,  and  I  do 
not  think,  considering  the  nature  of  the  crossing,  that  ibis  was 
sufficient  warning  to  give  of  its  lipproach.  Therefore  I  come  to 
the  conclusion  that  there  was  neglect  on  the  part  of  the  defend- 
ants in  not  whistling  when  approaching  the  crossing,  so  as  to 
give  due  and  proper  warning  to  passengers  on  the  road.  It  is 
further  alleged  that  there  was  neglect  on  the  part  of  the  engine- 
driver  in  not  keeping  a  proper  lookout ;  but  I  cannot  see  that 
there  is  any  evidence  to  support  that  The  first  duty  of  the  engine- 
driver  was  to  look  along  the  line.  If  he  were  constantly  looking 
at  objects  on  either  side  of  the  line  he  would  be  neglecting  his 
duty,  and  that  in  itself  might  occa^on  an  accident  The  evidence 
satisfies  me  that  the  engine-driver  was  keeping  a  proper  lookout 
and  that  he  observed  the  motor  as  soon  as  he  could  reasonably  be 
expected  to  do  so. 

The  next  question  then  is  this,  Was  the  neglect  of  the  engine- 
driver  to  whistle  the  determining  cause  of  the  accident  ?  In  my 
opinion  it  was  not,  but  the  conclusion  to  which  I  have  come  is  that 
the  real  cause  of  the  accident  was  that  those  who  were  travelling 
in  the  motor  car  did  not  take  pix)pf(t  and  reasonable  care  in  order 
to  ascei'tain  whether  a  train  was  approaching  before  they  at- 
tempted to  cross  the  line.  Any  one  who  looked  along  the  railway 
as  he  was  approaching  the  crossing  must  have  seen  the  train,  for 
beyond  the  embankment  the  line  was  perfectly  open.  The  plain- 
tiffs say  they  did  not  see  the  train  till  they  were  on  the  crossing, 
and  if  that  be  so  the  only  possible  explanation  is  that  they  did  not 
look  along  the  line,  for  if  they  had  they  must  have  seen  the  train. 
Not  only  so,  but  if  they  had  been  listening  they  must  have  heard 
the  train  as  it  puffed  coming  up  the  ascent  to  the  crossing.  Bat 
the  plaiutiifs  neither  saw  the  train  nor  heard  it,  nor  did  they  see 
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the  Bmoke  which  it  emitted  as  it  came  up  the  ascent.  The  engine- 
driver  iu  fact  saw  the  motor  before  the  occupants  saw  the  train, 
and  he  at  once  gave  three  sharp  whistles  in  order  to  attract 
their  attention.  These  whistles,  I  am  satisfied,  were  given  before 
the  motor  was  on  the  line,  but  how  far  from  the  line  the  motor 
was  it  is  impossible  to  say:  That  the  engine-driver  is  exaggerat- 
ing when  he  says  that  it  was  fifty  yards  from  the  crossing  at  the 
Umo  is,  I  think,  pretty  clear ;  but  all  the  evidence  satisfies  me 
that  the  whistles  were  given  while  the  motor  was  approaching 
the  crossing.  Yet,  strange  to  say,  the  evidence  of  the  plaintiffs 
is  that  they  did  not  hear  these  whistles,  which  were  heard 
distinctly  by  all  the  witnesses  who  were  in  the  neighbourhood. 
If  they  had  heard  them  I  believe  that  even  then  they  could 
have  pulled  up  in  time  to  avoid  an  accident,  and  their  failure 
to  hear  the  wliistles  or  to  nee  the  train  satisfies  me  that  they 
were  so  engrossed  in  conversation  or  in  their  own  thoughts  that 
they  failed  to  take  the  most  ordinary  precautions  before  attempt- 
ing to  cross  the  line.  Had  they  exercised  ordinary  care  they 
must,  in  my  opinion,  both  have  seen  and  heard  the  train  in 
ample  time  to  have  avoided  an  aocidenC  The  determining  cause 
of  the  accident,  therefore,  was  not  the  neglect  on  the  part  of  the 
engine-driver  to  whistle,  but  the  failure  of  the  plaintiflb  to  use 
their  senses  and  to  be  on  the  lookout  for  approaching  trains 
when  crossing  the  line.  They  hiid,  therefore,  only  themselves 
to  blame  for  the  injury  which  they  had  sustained,  and  they 
auinot  recover  from  the  def endanta 

Plaintiffs'  Attorneys :  Dumat  ii  Davis ;  Defendants'  Attor- 
neys :  BM  it*  Taiicred. 
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1905.    June  22.    Solomon,  J. 

AeoaufUani. — Residence  in  the  Tramn^aal, — JHscreiiofi  of  ocmucil  wider 
Privaie  Ordinance  3  qf  1904. 

Where  the  council  (tf  the  Trangvaal  Society  of  Acooantuits  liad  decided 
that  an  applicant  for  admission  to  the  society  was  not  resident  in 
the  Transvaal  within  the  meaning  of  sec  7  of  the  Accountants 
Ordinance)  and  consequently  not  entitled  to  be  admitted  a  mem- 
ber of  the  society,  Hddy  that  in  the  absence  of  proof  that  the 
decision  was  arrived  at  capriciously  or  maliciously  the  Court  had 
no  power  to  intetfere  with  thq  decision. 

Mere  physical  or  tempwaiy  presence  in  the  Transvaal  is  not  suffioieDt 
to  qualify  any  one  as  resident  in  the  Transvaal  within  the  meaning 
of  sec  7  <tf  the  Accountants  Ordinance, 

Application  on  notice  for  an  order  compelling  the  council  to 
the  Transvaal  Society  of  Accountants  to  admit  applicant  as  a 
member  of  the  said  society. 

On  the  28th  April,  1905,  applicant  arrived  in  the  Transvaal 
from  England,  and  on  the  same  day  applied  to  be  admitted  a 
member  of  the  Transvaal  Society  of  Accountants.  He  stated 
in  his  application  that  he  vrpts  resident  in  the  Transvaal  and 
was  a  member  of  the  Institute  of  Chartered  Accountants  in 
England  and  Wales.  A  correspondence  thereupon  ensued  be- 
tween the  applicant  and  the  council  to  the  Transvaal  Society 
of  Accountants,  in  which  the  council  insisted  upon  an  assurance 
from  the  applicant  that  it  was  his  intention  to  remain  in  the 
Transvaal  and  practise  his  profession  here.  This  the  applicant 
was  evidently  not  prepared  to  do,  as  all  he  stated  was  that  he 
was  member  of  a  firm  of  accountants  who  had  opened  here  with 
the  intention  of  carrying  on  business  here. 

The  council  did  not  consider  that  applicant  was  resident  in 
the  Transvaal  within  the  meaning  of  Private  Ordinance  3  of 
1904,  and  on  that  ground  refused  to  grant  his  application  for 
admission  to  the  society. 
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C7.  0.  Ward,  for  the  applicant,  contended  that  the  council  was 
wrong  in  their  interpretation  of  the  word  "  resident/'  and  that 
tiie  Court  accordingly  bad  power  to  interfere  with  the  decision 
arrived  at  by  them.  There  was  nothing  to  justify  the  council  in 
exacting  from  the  applicant  an  assurance  that  he  intended  to 
remain  in  this  country  permanently.  Such  a  construction  would 
do  violence  to  the  spirit  of  the  Ordinance,  and  would  involve  a 
restraint  on  personal  freedom  of  action,  which  could  never  have 
been  intended.  Any  one  who  was  at  present  a  member  of  the 
society  could  dose  down  his  business  and  leave  the  country  for 
an  indefinite  period  without  incurring  the  risk  of  having  his 
name  struck  off  the  roll  Why  then  should  an  assurance  of 
permanent  residence  be  required  of  the  applicant  The  object  of 
the  Ordinance  was  to  prevent  the  admission  of  absentees.  Mere 
physical  presence,  therefore,  was  sufficient  to  satisfy  the  Ordi- 
nance. If  that  were  not  so  no  one  would  be  able  to  come  to  the 
Transvaal  to  do  temporary  accountancy  work. 

E.  Easelen  (with  him  SatU  Solomon),  for  the  respondents, 
eoivtra:  The  object  of  the  Ordinance  was  to  admit  only  qualified 
persons,  and  one  of  th^  qualifications  required  is  residence  in  the 
Transvaal  The  power  to  decide  as  to  what  amounts  to  residence 
within  the  meaning  of  the  Ordinance  is  vested  in  the  council 
alone,  and  the  Court  has  no  power  to  interfere  with  any  decision 
arrived  at  by  them  unless  there  be  proof  that  the  council  in 
arriving  at  their  decision  acted  capriciously  or  mold  fide;  see 
sec  17  of  the  Ordinance.  But  the  decision  of  the  council  was 
quite  proper  and  correct.  They  did  not  require  an  assurance  that 
the  applicant  would  remain  here  permanently.  All  that  they 
required  was  an  assurance  that  there  was  a  bond  fide  intention 
on  his  part  to  remain  here.  The  applicant  had  no  such  intention, 
and  he  quite  frankly  declined  to  give  that  assurance.  The  argu- 
ment adduced  in  favour  of  the  applicant  would,  when  driven  to 
its  logical  conclusion,  put  an  absurd  construction  upon  the  word 
**  resident''  It  would  mean  that  applicant  need  only  be  in  the 
Transvaal  for  the  time  required  to  write  an  application. 

Solomon,  J. :  The  applicant  is  a  member  of  a  firm  cf  account- 
ants who  are  practising  in  England,  and  have  established  a 
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branch  busiuess  in  Johannesburg.  He  arrived  in  Johannesburg 
on  the  28th  April,  1905,  and  on  the  same  day  applied  to  be 
admitted  a  member  of  the  Transvaal  Society  of  Accountants. 
In  his  application  he  stated  that  he  was  resident  in  the  Trans- 
vaal. In  reply  to  this  application  the  registrar  to  the  council  of 
the  society  wrote  the  following  letter:  "Your  application  to 
be  admitted  to  the  register  of  the  Transvaal  Society  of  Account- 
ants was  laid  before  my  council  yesterday  afternoon,  and  I  am 
instructed  to  request  that  you  will  furnish  them  with  evidence 
to  satisfy  them  that  you  were  resident  in  the  Transvaal  within 
the  moaning  of  the  Ordinance  on  the  date  upon  which  your 
application  for  registration  was  made."  The  council  very 
properly  took  up  the  position  that  the  applicant,  before  he  was 
entitled  to  be  registered  as  an  accountant,  must  satisfy  theiu 
that  he  was  resident  in  the  Transvaal  within  the  meaning  of 
Private  Ordinance  3  of  1904.  By  sec.  7  of  that  Ordinance  it  is 
provided  that  "  no  person  shall  be  entitled  to  be  registered  as  a 
public  accountant  unless  he  shall  prove  to  the  satisfaction  of 
the  council  hereinafter  mentioned  that  at  the  date  upon  which 
his  application  for  registration  is  made  he  is  resident  in  the 
Transvaal.  .  .  ."  The  council,  then,  having  considered  the  appli- 
cation, came  to  the  conclusion  that  there  was  not  sufficient 
evidence  to  justify  them  in  saying  that  the  applicant  was 
resident  in  the  Transvaal. 

Now,  this  Court  is  not  a  court  of  appeal  from  the  decision  of 
the  council.  The  Ordinance  has  vested  the  council  with  the 
duty  of  deciding  whether  an  applicant  is  or  is  not  resident  in 
the  Transvaal  for  the  purposes  of  the  Ordinance,  and  from  any 
decision  arrived  at  by  that  body  on  t)iis  point  no  appeal  lies 
to  this  Court  I  do  not  say  that  there  may  not  be  cases  in 
which,  if  it  is  proved  to  the  satisfaction  of  the  Court  that  a 
decision  has  been  arrived  at  capriciously  or  mold  fide,  the  Court 
will  not  interfere.  In  the  present  case,  however,  there  is  no 
justification  for  coming  to  such  a  conclusion.  I  am  satisfied 
that  the  council  in  arriving  at  their  decision  acted  not  only 
perfectly  honestly,  but  also  quite  reasonably.  The  position  they 
take  up  is  that  an  applicant  must  satisfy  them  not  only  that 
he  is  in  the  Transvaal,  but  also  tliat  for  the  time  being  he  has 
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taken  ap  his  residence  here  with  the  intention  of  caning  on 
his  profession. 

The  case  for  the  applicant,  on  the  other  hand,  is  that  mere 
physical  or  temporary  presence  in  the  Transvaal  is  sufficient  to 
constitute  him  a  resident  in  the  Transvaal  for  the  purposes  of 
the  Ordinance.  In  my  opinion  that  is  not  the  intention  of  the 
Ordinance.  Residence  means  something  more  than  mere  phy- 
sical or  temporary  presence.  The  very  fact  that  the  council  can 
call  upon  an  applicant  to  satisfy  them  by  means  of  evidence  €hat 
he  is  resident  in  the  Transvaal  goes  to  show  that  the  Ordinance 
contemplates  something  more  than  merely  physical  or  temporary 
presence.  It  may  be  hard  for  those  persons  practising  in 
England,  who  might  wish  to  do  some  temporary  work  here, 
to  find  that  they  are  debarred  from  doing  such  work  by  the 
re<|uirement8  of  the  Ordinance,  and  it  may  be  necessary  to 
amend  the  Ordinance  in  that  respect.  As  the  Ordinance  stands, 
however,  it  is  quite  clear  to  my  mind  that  the  mere  physical  or 
temporary  presence  of  the  applicant  in  the  Transvaal  is  not 
sufficient  to  entitle  him  to  be  registered  as  an  accountant,  and 
that  the  Council,  therefore,  were  justified  in  holding  that  he  had 
not  given  satisfactory  proof  that  he  was  resident  here.  Appli- 
cation dismissed  accordingly. 

Applicant's  Attorneys :  Solomon,  Hull,  WM)er  A  Wentzd ; 
Respondents'  Attorney :  W.  H.  Dickirfson. 
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branch  busiuess  in  Johannesburg.  He  arrived  in  Johannesburg; 
on  the  28th  April,  1905,  and  on  the  same  day  applied  to  be 
admitted  a  member  of  the  Transvaal  Society  of  Accountanta 
In  his  application  he  stated  that  he  was  resident  in  the  Trans- 
vaal. In  reply  to  this  application  the  registrar  to  the  council  of 
the  society  wrote  the  following  letter:  "Your  application  to 
be  admitted  to  the  register  of  the  Transvaal  Society  of  Account- 
ants was  laid  before  my  council  yesterday  afternoon,  and  I  am 
instructed  to  request  that  you  will  furnish  them  with  evidence 
to  satisfy  them  that  you  were  resident  in  the  Transvaal  within 
the  meaning  of  the  Ordinance  on  the  date  upon  which  your 
application  for  registration  was  made."  The  council  very 
properly  took  up  the  position  that  the  applicant,  before  he  was 
entitled  to  be  registered  as  an  accountant,  must  satisfy  them 
that  he  was  resident  in  the  Transvaal  within  the  meaning  of 
Private  Ordinance  3  of  1904.  By  sec.  7  of  that  Ordinance  it  is 
provided  that  "  no  person  shall  be  entitled  to  be  registered  as  a 
public  accountant  unless  he  shall  prove  to  the  satisfaction  of 
the  council  hereinafter  mentioned  that  at  the  date  upon  which 
his  application  for  registration  is  made  he  is  resident  in  the 
Transvaal.  .  .  ."  The  council,  then,  Iiaving  considered  the  appli- 
cation, came  to  the  conclusion  that  there  was  not  sufficient 
evidence  to  justify  them  in  saying  that  the  applicant  was 
resident  in  the  Transvaal. 

Now,  this  Court  is  not  a  court  of  appeal  ivom  the  decision  of 
the  council.  The  Ordinance  has  vested  the  council  with  the 
duty  of  deciding  whether  an  applicant  is  or  is  not  resident  in 
the  Transvaal  for  the  purposes  of  the  Ordinance,  and  from  any 
decision  arrived  at  by  that  body  on  tliis  point  no  appeal  lies 
to  this  Court  I  do  not  say  that  there  may  not  be  cases  in 
which,  if  it  is  proved  to  the  satisfaction  of  the  Court  that  a 
decision  has  been  arrived  at  capriciously  or  Ttuddfide,  the  Court 
will  not  interfere.  In  the  present  case,  however,  there  is  no 
justification  for  coming  to  such  a  conclusion.  I  am  satisfied 
that  the  council  in  arriving  at  their  decision  acted  not  only 
perfectly  honestly,  but  also  quite  reasonably.  The  position  they 
take  up  is  that  an  applicant  must  satisfy  them  not  only  that 
he  is  in  the  Transvaal,  but  also  that  for  the  time  being  he  has 
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taken  ap  his  residence  here  with  the  intention  of  caning  on 
his  profession. 

The  case  for  the  applicant,  on  the  other  hand,  is  that  mere 
physical  or  temporary  presence  in  the  Transvaal  is  sufficient  to 
constitute  him  a  resident  in  the  Transvaal  for  the  purposes  of 
Uie  Ordinance.  In  my  opinion  that  is  not  the  intention  of  the 
Ordinance.  Residence  means  something  more  than  mere  phy- 
sical or  temporary  presence.  The  very  fact  that  the  council  can 
call  upon  an  applicant  to  satisfy  them  by  means  of  evidence  €hat 
he  is  resident  in  the  Transvaal  goes  to  show  that  the  Ordinance 
contemplates  something  more  than  merely  physical  or  temporary 
{Mresence.  It  may  be  hard  for  those  persons  practising  in 
England,  who  might  wish  to  do  some  temporary  work  here, 
to  find  that  they  are  debarred  from  doing  such  work  by  the 
rec^uirements  of  the  Ordinance,  and  it  may  be  necessary  to 
amend  the  Ordinance  in  that  respect.  As  the  Ordinance  stands, 
however,  it  is  quite  clear  to  my  mind  that  the  mere  physical  or 
temporary  presence  of  the  applicant  in  the  Transvaal  is  not 
sufficient  to  entitle  him  to  be  registered  as  an  accountant,  and 
that  the  Council,  therefore,  were  justified  in  holding  that  he  had 
not  given  satisfactory  proof  that  he  was  resident  here.  Appli- 
cation dismissed  accordingly. 

Applicant's  Attorneys:  Solomon,  HuU,  Webber  &  Wentzel; 
Respondents'  Attorney :  W.  H.  Dickirfson. 
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HOLDER  V.  EPSTEIN, 

1906.    June  29.    Solomon,  J, 

Contraei. — Pravinont  /or  eaneMaiian  an  failure  io  Mofa  pti^tmenU 
falling  due. — Amounie  due  afUir  mkfk  tomMaHwn^ 

In  November,  1904,  the  plaintiff  and  the  defendant  entered  into  a 
notarial  agreement^  in  teron  of  which  the  plaintiff  granted  to  the 
defendant  for  the  aum  of  £9000  the  option  to  porohaae^  within 
two  yean,  certain  rights  which  the  plaintiff  held  mider  anotiier 
notarial  agreement  dated  May,  190d.  The  agreeoheiit  betwean 
the  plaintiff  and  defendant  piovided  that  iRlOOO  of  the  41000 
■honld  be  paid  on  registration,  and  the  remaining  £1000  op  the 
29th  May,  1905 ;  that  the  defendant  ■honld  pay  all  the  mofMyt 
falling  due  under  the  agreement  of  May,  1903,  and  that  ahonld 
the  defendant  fail  to  make  any  of  the  payments  stipulated  fcNr  on' 
the  day  on  which  they  should  become  due,  suoh  faflure  abiwld 
ifeo  faiflUi  cancel  the  agreement  between  him  and  the  plaintfffi 
and  payments  theretofore  made  should  be  forfeited  to  the  plain- 
tiff The  defendant  failed  to  pay  an  amount  which  became  due 
under  the  agreement  of  May,  190S,  on  the  17th  May,  1900^  and 
he  also  failed  to  pay  the  remaining  £1000  which  became  due  on 
the  29th  May,  1906.  Against  a  claim  which  was  now  made  fay 
the  plaintiff  for  recovery  of  the  £1000,  it  was  contended  for  the 
defendant  that  on  his  fidlure  to  pay  the  amount  which  under  the 
agreement  of  May,  1903,  fell  due  on  the  17th  Hay,  190fi,  th« 
agreement  between  him  and  the  plaintiff  was  ipwofoM  cancelletl, 
and  that  on  such  cancellation  he  was  rdieved  from  all  further 
liability.  HM^  that  the  provisions  as  to  cancellation  were  in- 
serted for  tlie  benefit  of  the  plaintiff  only,  and  that  to  sustain 
the  contention  of  the  deftodant  would  simply  be  to  allow  him 
to  take  advantage  of  his  own  wrong. 

*The  plaintiff  claimed  prorisionai  uentenoe  for  £1000,  being 
the  balanoe  of  a  sum  of  £2000  due  by  virtue  of  a  notarial  agree- 
metit  entered  into  between  the  plaintiff  of  the  first  part  and  the 
defendant  of  the  second  part  on  the  29th  November,  1804>  in 
terms  of  which  it  was  inlb&r  otia  provided  as  fdllowe  \— 

(l)In  consideration  of  the  sum  of  £2000,  payaUe  as  is 
hereinafter  mentioned,  the  appearer  of  the  first  part 
hereby  grants  to  the  appearer  of  the  aeoond  psrt^  his 
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heirs,  adminirtraton,  executors  or  assigns,  the  right 
for  a  period  of  two  years  reckoned  from. the  date 
hereof  to  purchase  and  acquire  from  him  all  his  right, 
title  and  interest  in  and  to  the  before  described 
notarial  deed  of  the  20th  day  of  May,  1908. 

(2)  The  pajrment  of  the  sum  of  £2000  in  the  preceding 

section  mentioned  shall  be  made  as  follows,  vix.,  the 
sum  of  £1000  shall  be  deposited  by  the  appearer  of 
the  second  part  with  me,  the  notary,  on  the  ezecutioii  of 
this  deed,  such  sum  to  be  paid  over  by  me,  the  notary, 
to  the  appearer  of  the  first  part  on  the  registration  of 
these  presents  should  such  be  capable  of  registration, 
otherwise  as  soon  as  it  be  found  that  such  cannot  be 
registered,  and  the  remaining  sum  of  £1000  shall  be 
paid  by  the  appearer  of  the  second  part  to  the  appearer 
of  the  first  part  at  the  office  oJF  me,  the  notary,  or  my 
representative  at  Johannesburg  on  the  29th  day  of 
May,  1906. 

(3)  In  further  consideration  of  the  premises  the  appearer  of 

the  second  part  shall  pay  at  the  office  aforesaid  all 

sums  accruing  due  under  the  said  notarial  deed  from 

and  after  the  first  day  of  December,  1904,  and  such 

payment  shall  be  made  at  least  fourteen  days  prior  to 

the  date  on  which  the  same  shall  actually  be  due  and 

payable  under  the  said  notarial  deed,  and  on  such 

payments  being  made  the  appearer  of  the  first  part 

undertakes  to  keep  alive  the  said  notarial  deed  of  the 

20th  day  of  May,  1908. 

(8)  Should  the  appearer  of  the  second  part  fail  to  make  any 

of  the  money  payments  herein  stipulated  for  on  the 

day  the  same  become  due  and  payable,  such  failure 

shall  ip90  facto  cancel  and  annul  this  agreement,  and 

any  pajnnents  theretofore  made  by  the  appearer  of 

the  second  part  hereunder  shall  be  forfeited  to  the 

appearer  of  the  first  part 

In  an  answering  affidavit  the  defendant  alleged  that  under 

dause  8  of  the  agreement  between  him  and  the  plaintiff  a  sum 

of  £100  became  due  and  payable  on  the  17th  May,  1905,  which 
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sani  still  remained  unpaid,  and  he  claimed  that  his  failare  to 
make  such  payment  on  the  dne  date  operated  as  a  cancellation 
of  the  agreement  now  sued  upon. 

C.  0,  Ward  (with  him  Saul  Solamon),  for  the  plaintiff)  moved 
for  provisional  sentence. 

J.  de  Villiers  (with  him  B.  Auret),  for  the  defendant,  raised 
two  objections  to  the  claim.  He  pointed  out,  firstly,  that  the 
copy  of  the  agreement  served  on  the  defendant  was  a  copy  of 
the  notarial  grosse,  and  not  of  the  minute  of  the  document,  and 
consequently  did  not  purport  to  be  signed  by  tlie  defendant,  and 
contended  that  that  omission  was  fatal  to  the  validity  of  the 
summons;  see  Rusadl  and  Fleming  v.  Levitt  ([1904]  T.H.  322). 
He  then  contended  that  on  the  failure  of  the  defendant  to  make 
the  payment  due  under  clause  3  of  the  agreement  the  same  was 
ipso  fa^eto  cancelled  in  terms  of  clause  8  thereof.  That  bein^  so, 
the  £1000  which  was  now  claimed  could  never  become  due.  The 
provisions  as  to  forfeiture  of  payments  made  before  the  cancel- 
lation clearly  imply  that  after  such  cancellation  the  defendant 
would  be  relieved  from  further  liability. 

Ward,  in  reply,  submitted  that  the  omission  on  the  copy  of 
the  agreement  served  on  the  defendant  was  immaterial,  and 
therefore  could  not  affect  the  validity  of  the  summons ;  see 
Cretenier  &  Co.  v.  Harris,  ante,  p.  61.  As  to  the  effect  of  the 
cancellation  of  the  agreement  under  clause  8,  he  contended  that 
the  provision  had  been  inserted  for  the  benefit  of  the  plaintiff*, 
and  that  to  sustain  the  contention  of  the  defendant  would  be  to 
allow  the  defendant  to  take  advantage  of  his  own  wrong;  see 
Davenport  v.  The  Queen  (3  App.  Cas.  115).  The  latter  case  was 
an  appeal  to  the  Privy  Council  from  Queensland. 

Solomon,  J.,  on  both  the  authorities  quoted  on  behalf  of 
the  plaintiff*  overruled  both  the  objections  taken,  and  granted 
provisional  judgment  as  prayed  with  casts. 

Plaintiff's  Attorney :  TT.  H.  Dickinson ;  Defendant's  Attorney ; 
R,  If.  HearU. 
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ROSS  V.  DALGLEISH. 

1905.    Jvly  4.    Innes,  CJ. 

ArhiiraHon, — Ordinance  24  o/*1904. — Svhmisaion  io  arbitraiion. 

A  clause  in  a  partnership  agreement  between  applicant  and  respondent 
provided  that  in  the  event  of  any  disputes  arising  thereunder  such 
dispute  should  be  referred  to  two  arbitrators,  one  to  be  selected  by 
each  party,  and  the  two  arbitrators  to  select  an  umpire.  Disputes 
having  arisen,  the  applicant  appointed  his  arbitrator,  and  gave 
notice  to  the  respondent  to  appoint  his  arbitrator  within  seven 
days,  and  upon  the  latter  failiifig  to  do  so  the  applicant,  under 
sec.  9  of  the  Arbitration  Ordinance,  appointed  his  arbitrator  to 
act  as  sole  arbitrator,  the  respondent  taking  no  part  in  the  pro- 
ceedings. The  award  was  duly  made,  and  an  application  to  have 
the  same  made  an  order  of  court  was  opposed  by  the  respondent 
on  the  ground  that  the  clause  in  the  partnership  agreement  was 
not  a  sufficient  submission  to  arbitration,  and  that  the  Arbitration 
Ordinance  contemplated  a  further  agreement  defining  the  disputes 
between  the  parties.  Held^  that  the  said  clause  was  a  sufficient 
submission  to  arbitration  within  the  meaning  of  the  Arbitration 
Ordinance. 

This  was  an  application  on  notice  calling  upon  the  respondent 
to  show  cause  why  an  arbitrator's  award  should  not  be  made  an 
order  of  court. 

In  1904  the  applicant  and  the  respondent  entered  into  a 
written  agreement  of  partnership  in  terms  of  which  it  was  inter 
alia  provided  that,  *'if  at  any  time  during  the  -subsistence  of 
these  presents,  or  thereafter,  any  difference  or  dispute  shall 
arise  between  the  parties  hereto,  or  between  either  of  them  and 
the  executors  or  representatives  of  the  other,  or  between  their 
respective  representatives  or  executors,  in  regard  to  any  matter 
or  thing  relating  to  this  joint  venture,  such  difference  or  dispute 
shall  forthwith  be  referred  to  the  award  of  two  arbitrators,  one 
to  be  appointed  by  each  party  in  difference,  who  shall  again, 
before  proceeding  to  consider  the  matters  referred  to  them, 
appoint  an  umpire,  and  the  decision  of   such   arbitrators  or 


162  RGBS  y.  DAL0LBI8H. 

umpire,  as  the  ease  may  be,  shall  be  final  and  binding  apon  the 
paities  in  difference."    During  the  sabsistenoe  of  the  agreement 
the  respondent  rendered  an  accoant  to  the  applicant  of  certain 
amounts  which  he  claimed  against  the  partnership.    The  appli* 
cant  disputed  the  claim/ and,  having  appointed' his  arbitrator, 
called  upon  the  respondent  to  appoint  his  arbitrator  in  terms  of 
their  agreement.    A  correspondence  thereupon  ensued  between 
the  parties,  in  which  the  respondent,  in  view  of  the  small  amount 
in  dispute,  proposed  to  have  the  matter  settled  by  an  action  in 
the  magistrate's  court.    The  applicant,  however,  insisted  upon  a 
compliance  by  the  respondent  with  the  terms  of  the  aforesaid 
clause  in  the  partnership  agreement,  and  upon  the  latter  failing 
to  appoint  his  arbitrator,  duly  proceeded  with  the  arbitration  in 
terms  of  sub-sec.  (b)  of  sec  9  of  the  Arbitration  Ordinance,  the 
respondent  taking  no  part  in  the  proceediiigs.    The  said  section 
provided  that  ''when  a  submission  provides  that  a  reference 
shall  be  to  two  arbitrators,  one  to  be  appointed  by  each  party^ 
then,  unless  the  submission  expresses  a  contrary  intention :  (6)  If 
on  such  reference  one  party  fails  to  appoint  an  arbitrator,  either 
originally  or  by  way  of  substitution  as  aforesaid  for  seven  clear 
days  after  the  other  party,  having  appointed  his  arbitrator,  has 
served  the   party   making  default   with  notice  to  make  the 
appointment,  the  party  who  has  appointed  an  arbitrator  may 
appoint  that  arbitrator  to  act  as  sole  arbitrator  in  the  reference, 
and  his  award  shall  be  binding  on  both  parties  as  if  he  had  been 
appointed  by  consent.  .  .  /'    The  arbitrator  duly  made  his  award, 
and  the  applicant  now  applied  to  have  it  made  an  order  of  conrt. 
The  application  was  opposed  on  the  ground  inter  alia  that  the 
clause  in  the  partnership  agreement  providing  that  all  disputes 
should  be  referred  to  arbitration  was  not  a  submission  to  arbitra- 
tion within  the  meaning  of  the  Arbitration  Ordinance.    It  was 
contended  that  the  clause  in  the  Ordinance  defining  a  submission 
as  being  a  ''written  agreement   to  submit  present  or  future 
differences  to  arbitration,  whether  an  arbitrator  is  named  therein 
or  not,"  contemplated  an  agreement  between  the  parties  in  which 
the  differences  were  determined  upon  and  defined  by  the  partiea. 
For  the  applicant  the  Court  was  referred  to  the  case  Re  Arbi- 
trcAionUtweenHchenzoUern  Actien0e9dl^luiftfiia*loco7notivban 
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and  the  City  of  London  Contract  Corporation  (54  LT.R.  696). 
In  that  ease  a  contract  for  the  sale  of  locomotives  provided  for 
payment  of  the  price  upon  the  certificate  of  the  engineer  that 
the  locomotives  were  in  perfect  working  order  at  Croydon,  and 
by  a  sobseqnent  clause  that  "  all  disputes  are  to  be  settled  by  " 
arbitration.  The  locomotives  were  delivered  at  Croydon,  but  the 
engineer  refused  to  certify,  or  to  give  his  reasons  for  not  certify- 
ing. The  vendors  thereupon  procei^ed  under  the  arbitration 
daiise,  the  purchasers  taking  part  under  protest  An  award  was 
given  in  favour  of  the  vendors.  Tfie  court  held  that  a  dispute 
had.  arisen  within  the  arbitration  cUuse,  and  that,  whether  the 
arbitrator  was  right  or  wrong,  as  he  had  not  exceeded  his  juris- 
diction the  court  would  enforce  the  award. 

/.  Waldie  Piermm,  for  the  applicant 

van  Heerden,  for  the  respondent 

ixNls,  CJ.,  held  that  the  clause  in  the  partnership  agreement 
providing  for  the  reference  to  arbitration  of  any  disputes  there- 
under was  a  sufficient  submission  to  arbitration  within  the  mean- 
ing of  theOrdinanee,  and  that  no  further  submission  was  necessary. 
The  award  was  accordingly  made  a  rule  of  court  with  costs. 

Applicant's  Attorney:  J.  J.Raaff;  Respondent's  Attorneys: 
Orpen  A  Kruger. 
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SIEGFRIED  V.  THE  DIRECTORS  OF  THE 
JOHANNESBURG  MOTOR  CAR  CO.  IN 
LIQUIDATION. 

1905.    July  11.    Innes,  C.J. 

Pr(ictice, — Pleciding, — Exception,  — Pleading  over. 

The  general  rule  of  Roman-Dutch  procedure  is  that  a  party  excepting 
to  a  declaration  or  plea  should  also  plead  over  on  the*  merits. 
Where,  however,  a  declaration  or  plea  is  so  vague  and  embarras- 
sing that  it  is  impossible  to  plead  over,  a  piirty  excepting  to  such 
declaration  or  plea  need  not  attempt  to  plead  over,  but  should 
state  in  his  exception  the  reason  for  not  pleading  over. 

The  above  rule  was  laid  down  during  the  course  of  an  argu- 
ment on  an  exception  which  was  taken  to  a  declaration.  The 
facts  are  not  considered  material  for  the  purposes  of  this  report. 

C.  G,  Ward,  for  some  of  the  excipients  (defendants). 

Sawl  Solomon  (with  him  S.  S,  Taylor),  for  the  rest  of  the 
excipients  (defendants)^ 

C,  Siegfried,  for  the  respondent  (plaintiff). 

Attorneys  for  some  of  the  excipients :  Sotomon,  Hull,  Webber 
&  Wentzel;  Attorneys  for  the  rest  of  the  excipients:  Bell  & 
Tancred ;  Attorney  for  the  respondent :  P.  O'Hea, 
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EBENEZER  CONGREGATIONAL  CHURCH  v. 
REGISTRAR  OF  MINING  RIGHTS. 

1905.    July  25.    Innes,  CJ. 

Natives, — Church, — Corporate  body. — Societies  and  Associations  InooT' 
poration  Ordinance. — Licenses  on  proclaimed  ground. 

The  congregation  of  a  church  society,  which  had  been  incorporated 
under  the  Societies  and  Associations  Incorporation  Ordinance,  was 
composed  of  partly  white  and  partly  coloured  members,  two  of  the 
trustees  being  coloured  persons.  Heid^  that  the  society  was  en* 
titled  to  have  transfer  of  stands  on  proclaimed  ground  passed  and 
registered  in  its  corporate  name^ 

This  was  an  application,  on  notice,  for  an  order  compelling 
the  RegiHtrar  of  Mining  Rights  to  pass  and  register  transfer 
of  certain  properties  into  the  corporate  name  of  the  applicant 
church. 

Applicant  was  the  senior  pastor  and  one  of  the  trustees  of 
the  Ebenezer  Congregational  Church,  Johannesburg,  which  had 
been  duly  incorporated  in  the  Transvaal  under  the  Societies  and 
Associations  Incorporation  Ordinance  (56  of  1903).  The  oon* 
grcgation  thereof  was  composed  of  partly  white  and  partly 
coloured  members,  and  two  of  the  trustees  were  coloured  per- 
sona Since  its  incorporation  the  church  had  acquired  certain 
three  stands  in  the  mining  district  of  Johannesburg.  Two  of 
the  stands  were  situated  in  the  Jcppes  Township,  and  the 
licenses  of  these  were  payable  to  the  Ford  and  Jeppe  Estate 
Co.,  Ltd.  The  other  stand  was  situated  in  the  Boodepoort 
Township,  and  the  licenses  thereof  were  payable  to  the  Govern- 
ment. When  application  was  made  to  have  transfer  of  these 
stands  passed  and  registered  in  the  corporate  name  of  the 
church  the  Registrar  of  Mining  Rights  refused,  on  the  ground 
that  two  of  the  trustees  were  coloured  persons,  and  that  no 
coloured  person  may  be  the  holder  of  a  license  on  proclaimed 
ground. 
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Saul  Sclamon,  for  the  society,  moved  in  terms  of  the 
petition. 

Manfred  Nathan,  for  the  respondent,  referred  to  see.  183  of 
the  Gold  Law  (16  of  1898),  in  terms  of  which  it  was  provided 
that  "  no  coloured  person  may  be  license-holder,  or  in  any  way 
be  connected  with  the  working  of  the  diggings,  but  shall  be 
allowed  only  as  a  workman  in  the  service  of  the  whites.'*  From 
this  section  and  the  whole  poli^  of  the  Qold  Law  he  contended 
it  was  dear  that  the  society  conld  not  daim  transfer  d  the 
stands. 

Said  Sdoman,  in  reply,  snbmitted  that  no  transfer  was  asked 
for  into  the  name  of  a  coloured  person,  but  into  the  name  of 
a  society  incorporated  under  Ordinance  66  of  1908.  By  sec  2 
of  tlie  Ordinance  it  was  provided  that  "  every  such  sodety  or 
assodation  registered  upder  this  Ordinance  shall  be  competent 
to  acquire  and  hold  in  its  own  name,  and  to  sell,  transfer,  lease 
or  otherwise  dispose  of  movable  and  immovable  property  in 
manner  hereinafter  tdentioned.  .  .  ."  The  Ordinance  made  no 
distinction  between  aodeties  composed  of  white  or  oobured 
persons. 

Ikkbs,  C.J.,  held  that  the  applicant  sodety  was  entitled  to 
have  transfer  of  the  stands  passed  and  registered  in  its  name. 
The  sodety  had  duly  been  registered  under  the  Sodeties  and 
Assodations  Incorporated  Ordinance,  and  the  providons  of  the 
Ordinance  were  clear  that  every  sodety  so  registered  was  entitled 
to  acquire  and  hold  the  property  in  question.  The  Ordinance  did 
not  discrimiDate  between  sodeties  composed  of  white  or  ookmred 
persons. 

Applicant's  Attorneys:  Lance  A  Hayle;  Respondent's  Attor- 
neys :  Bell  &  Tancred. 
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JOHANNESBURG  WATERWORKS  ESTATE 
AND  EXPLORATION  COMPANY,  LTD.,  v. 
BEZUIDENHOUT  AND  OTHERS. 

1900.    Jtdy  25.    Innbs,  C.J. 

PradioB, — InUrlocuiary  arder.^^uritdieUon  qf  Court  to  amend. 

The  respcNMleiits  had  instituted  an  action  against  the  applicants  for 
cancellatioa  of  certain  contracts,  or  in  the  altematiire  tor  damages 
for  hreach  of  contract  The  applicants,  failing  to  plead,  were 
barred,  and  the  case  was  set  down  for  judgment  The  applicants 
appeared  to  Bpplj  for  a  remo^l  of  the  bar,  and  by  consent  of 
parties  an  order  was  made  removing  the  bar  and  granting  leave 
to  appUcants  to  plead  to  the  question  of  damages  only.  Appli* 
cation  was  now  made  to  have  this  order  amended  1^  deleting 
therefrom  the  words  "on  the  question  of  damages  only,"  it  being 
alleged  that  the  qypUoants  had  a  further  defence  which  was  over- 
looked when  they  consented  to  leave  being  granted  to  plead  to  the 
question  of  damages  only.  The  application  was  opposed  on  the 
ground  that  the  Court  had  no  power  to  vary  an  order  once  made. 
itoUf  that  the  Court  had  power  to  vary  an  interlocutory  order  of 
this  nature ;  that  the  only  question  was  whether  the  Court  would 
ezerdse  that  power,  and  that  as  it  appeared  desirable  that  the 
furthte  defence  should  be  raised  the  order  would  be  amended  as 
prayed. 

This  was  an  application,  on  notice,  for  mi  order  amending  an 
order  made  by  the  Chibf  Jusncx  on  the  4th  July,  1906. 

It  appeared  that  the  respondents  had  instituted  an  action 
against  the  applicants,  in  which  the  former  claimed  a  cancellation 
of  certain  contracts  between  them  and  the  applicants  and  £600 
daroagee»  or  in  the  alternative  £60,000  damages  for  breach  of 
ocmtract  The  applicants  entered  appearance,  but  failing  to 
plead  were  barred,  and  the  case  was  set  down  for  judgment  for 
the  4th  July,  1906.  The  applicants  appeared  and  applied  for  a 
removal  of  the  bar  and  for  leave  to  plead,  and  with  the  consent 
of  the  respondents  the  Court  made  an  order  removing  the  bar 
and  granting  leave  to  the  applicants  to  plead  to  the  question  of 
damages  only.    This  order  the  applicants  now  sought  to  have 
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amended  by  deleting  therefrom  the  words  "on  the  question  of 
damages  only."  They  alleged  in  their  petition  that  under  the 
provisions  of  the  Rand  Water  Board  Extended  Powers  Ordi- 
nance (48  of  1904)  all  the  assets  and  undertakings  of  the 
applicant  company  became  vested  in  the  Rand  Water  Board  on 
the  31st  March,  1905,  and  there  was  likewise  on  that  day  trans- 
ferred to  the  said  board  all  the  existing  debts,  liabilities  and 
obligations  of  the  applicant  company.  This  Ordinance,  it  was 
stated  from  the  bar,  had  been  overlooked  by  the  applicants  when 
they  consented  to  leave  being  granted  to  plead  to  the  question 
of  damages  only. 

The  application  was  opposed  on  the  ground  that  the  Court 
had  no  jurisdiction  to  vary  an  order  once  made. 

J.  W.  Leonard,  K.C,  (with  him  A,  E.  Balfour),  appeared  for 
the  applicants. 

(r.  T,  Morice  (with  him  J.  B.  Williamson)  appeared  for  the 


IXKES,  C.J.,  held  that  the  Court  had  jurisdiction  to  vary  an 
interlocutory  order  of  this  nature ;  and  that  it  made  no  difference 
whether  the  application  for  amendment  came  before  the  judge 
who  made  the  order  or  before  another  judge,  the  only  question 
was  whether  the  Court  would  exercise  that  jurisdiction.  Under 
the  circumstances  he  thought,  without  expressing  any  opinion  on 
the  merits  of  the  further  plea  the  applicants  desired  to  raise,  that 
it  was  desirable  that  the  order  of  the  4th  July,  1005,  should  be 
amended  as  prayed.  An  ordev  to -that  effect  was  accordingly 
granted.  Leave  was  likewise  granted  to  the  respondents  to  join 
the  Rand  Water  Board  as  co-defendants,  provided  the  latter 
assented  thereto.  The  applicants  were  ordered  to  pay  the  costs 
of  the  application. 

Applicants'  Attorneys:  van  Hulnteyn,  Feltham  it  Fry; 
Respondents'  Attorneys:  Rootli  &  Savory. 


"^    » 
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In  rb  the  CONTRIBUTORIES  OF  THE  ROSE- 
MOUNT  GOLD  MINING  SYNDICATE  IN 
LIQUIDATION. 

1905.    April  26,  28,  May  1,  2,  5,  and  Jvly  31.    Bristowe,  J. 

Company, — LiquidcUioti, — Contributories. — Te^i  of  memberMp. — Law 
6  of  \87i.— Law  1  of  IHdA.-^Eegitfiraium.'^Pinoer  of  Court  to 
amefid  register. — Statutory  lialnlity  to  pay /or  nhares, — Contract, — 
J/ow  payment*  may  he  made. —  Volksraad  Resolution  of  the  16/A 
August^  1893. — Services  rendered  before  formation  of  company. — 
Shares  obtained  by  frauds  as  presents^  or  for  iUusory  services, — 
Certificates  representing  shares  as  fully  paid  up, — Bond  fide  holders. 
— Estoppel. 

The  law  on  the  liquidation  of  companies  (1  of  1894)  has  modified  Law 
5  of  1874  by  making  registration  the  test  of  membership  of  a 
limited  company,  and  the  signipg  of  the  articles  of  association  has 
ceased  to  constitute  actual  or  complete  membership  until  it  has 
been  supplemented  by  the  formal  act  o€  registration. 

The  holding  of  shares  in  a  registered  company  involves  a  statutory 
obligation  to  pay  the  full  amount  of  the  nominal  value  of  those 
shares.  Shares  cannot  therefore  be  issued  as  a  bonus  or  at  a 
discount. 

Sec.  17  of  Law.5*of  1874,  which  provides  that  payment  shall  be  made 
only  in  cash,  applies  to  payments  for  shares.  But  this  has  been 
modified  by  the  Volksraad  Resolution  of  the  16th  August,  1893, 
which  provides  that  shai-es  issued  by  a  limited  company  as  fully 
paid  up  *'  in  exchange  for  or  in  consideration  of  services  rendered 
to  or  for  the  benefit  of  such  company  and  to  the  advancement  of 
its  purposes,  or  otherwise  in  exchange  for  or  in  consideration  of 
any  property,  rights  or  privileges  acquired  by  such  company  to  the 
advantage  and  advancement  of  its  objects  of  association,"  shall  be 
deemed  to  have  been  fully  paid  up. 

All  persons  are  liable  to  be  made  contributories  who  are  liable  for 
shares  which  have  not  been  fully  paid  up,  and  liability  to  contribute 
is  determined  not  by  what  the  register  i$,  but  by  what  it  ought  to 
be.  The  power,  therefore,  to  amend  the  register,  which  is  given  to 
the  Court  by  sec.  6  of  Law  1  of  1894,  enables  it,  by  adding  the 
names  of  persons  who  ought  to  be  there,  but  are  not,  and  removing 
the  names  of  persons  who  ought  not  to  be  there,  but  are,  to  fix 
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with  the  obligation  of  memberahip  those  penons  only  upon  whom 
such  oUigationB  should  justly  and  equitably  rest 

The  question  of  liability  to  contribute  depends  solely  upon  the  contract 
which  the  parties  have  entered  inta  Persons  who  have  bound 
themselYes  by  contract  to  incur  the  obligations  of  membership 
must  be  on  the  Ust^  though  the  formal  act  of  admission  has  never 
been  performed ;  whilst  those  who  have  not  so  bound  tbemsdrea 
must  be  omitted,  whatever  liberties  the  company  or  its  oflkwn 
may  have  improperly  taken  with  their  names. 

Persons  who  have  been  phu^ed  on  the  list  of  shareholders  without  their 
consent  cannot^  therefore,  be  made  contributories.  And,  similarly, 
persons  who  bond  fide  have  agreed  to  take  only  fully  paid  shares 
cannot  be  compelled  to  accept  shares  which  carry  a  liability, 
for  that  was  not  their  contract  But  where  shares  carrying  a 
liability  are  improperly  issued,  the  person  to  whom  they  are  issued 
must  repudiate  them  as  soon  as  the  facts  are  ascertained,  for  if  he 
with  a  knowledge  of  the  facts  permits  himself  to  be  treated  as  a 
shareholder,  or  perjforms  acts  of  ownership  over  the  shares,  he  will 
be  treated  as  having  agreed  to  take  them. 

Shares  purporting  to  be  issued  for  services  will  not  be  protected  by  the 
Yolksraad  Resolution  of  1893  if  the  alleged  services  were  unreal 
or  illusory,  or  if  the  award  of  the  shares  was  obtained  by  collusion, 
and  did  not  represent  an  honest  and  band  fide  dedsion  on  the  part 
of  the  company. 

If  services  are  performed  in  connection  with  the  formation  or  promo- 
tion of  a  company  on  instructions  received  from  the  promoters, 
and  if  such  services  are  rendered  on  the  terms  that  the  persons 
performing  them  are  to  be  remunerated,  but  that  they  are  to  look 
for  their  remuneration  not  to  the  persons  who  instructed  them, 
but  to  the  company  when  f<Hrmed,  then  the  company,  if  it  takes  the 
benefit  of  the  services,  may  become  bound  to  pay  for  them.  Such 
services  fall  within  the  meaning  of  the  Yolksraac^  Resolution  aa 
being  services  rendered  *'  for  ilie  benefit  of  the  company."  But 
services  not  rendered  under  any  expiMs  or  implied  contract  for 
remuneration,  or  rendered  by  a  person  who  under  the  ccmtract  was 
to  look  for  his  remuneration  not  to  the  company  when  formed,  bnt 
only  to  the  perscm  who  employed  him,  are  excluded,  even  though 
the  company  may  indirectiy  have  had  the  benefit  of  the  services. 

PkxMDoters  stand  in  a  fiduciary  position  to  the  company  which  they 
promote.  They  cannot.therefore  make  a  secret  profit  at  the  com- 
pany's expense,  and  if  they  wish  it  to  enter  into  contracts  with 
or  make  payments  to  themselves  they  must  furnish  it  with  a  board 
of  directors,  who  can  and  do  exercise  an  independent  and  intelli- 
gent judgment  on  the  transaction.  Where  one  of  the  directors 
was  himself  a  promoter,  and  the  rest  were  nominees  of  the  pro- 
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moten  and  aooepled  jpraniias  of  aharei  from  tiieiiii  Hdd^  that 
tbey  were  not  an  independent  board. 

Persons  who^  whether  ooUnsively  or  not»  take  shares  purporting  to  be 
fuUy  paid,  bat  which  they  know  have  not  been  paid  for,  oannot 
escape  liability  on  the  groond  of  ignorance  of  law  or  that  they  did 
not  intend  to  accept  shares  involving  a  liability. 

Where  a  company  issues  a  certificate  for  shares  which  were  not  paid 
for,  but  are  represented  by  siich  certificate  as  folly  paid  np^  and 
such  certificate  finds  its  way  into  the  hands  of  a  homdfii^  holder, 
for  or  without  valuer  nHio^  ignorant  of  the  fact  that  the  shares 
were  not  in  fisct  paid  for,  takes  the  certificate  relying  on  the 
representation  that  the  shares  were  fully  paid,  the  ocmpany  ig 
estopped  from  denying  against  such  holder  that  the  shares  were 
not  paid  for. 

An  original  allottee  may  be  entitled  to  the  benefit  of  such  an  estoppdi 
but  in  such  a  case  the  onus  is  on  him  to  show  that  he  did  nol 
know  that  the  shares  were  not  paid  for. 

The  knowledge  of  the  falsity  of  a  representaticn  required  to  prevent  a 
person  from  claiming  the  benefit  of  an  estoppel  must  be  actual 
knowledge  or  knowledge  presumed  from  the  fisct  that  he  has 
wilfully  abstained  from  finding  out 

A  person  acts  dd  the  faith  of  a  representation  if  relying  on  the  repre- 
sentation he  refrattas  from  doing  something  which  would  have 
been  beneficiaL  An  estoppel  of  this  kind  is  binding  on  the 
liquidators. 

Where  there  ir4  definite  agreement  as  to  the  remuneration  to  be  paid 
for  services  bondjide  reqdered  to  a  company,  the  Court  will  not  in 
the  absence  of  fraud  or^ooQsttfip  inquire  into  the  adequacy  of  such 
services,  however  disproportionate  this  remuneration  may  seem  to 
be ;  but  a  company  cannot»  where  a  money  value  for  such  services 
has  been  fixed,  award  shares  for  a  larger  amount  than  such  money 
value. 

Ibe  contract  to  take  shares  constituted  by  the  signature  of  the  articles 
of  association  is  not  satisfied  by  the  issue  in  the  name  of  the 
signatory  of  shares  paid  for  by  another  person.  But  it  may  be 
satisfied  by  shares  paid  for  by  the  signatory,  but  issued  by  his 
direction  to  another  person. 

Where  one  person  hdds  shares  in  trust  for  another  the  trustee,  and 
not  the  beneficiary,  is  the  person  to  be  placed  on  the  list  of 
contributories. 

This  was  the  return  day  of  a  role  ni^i  calling  npon  a  number 
oi  reifpondentB  to  ahow  cause  why  their  names  should  not  bo 
placed  upon  the  list  of  the  oontributories  of  the  Boeemount  Qold 
Mining  Syndicate  in  liquidation. 
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The  facts  as  well  as  the  arguments  of  ootmseraiid  the  anthori- 
ties  cited  by  them  appear  from  the  judgment. 

J,  W.  Leonard,  K.C,  (with  him  M.  CampbeU-Jofinston),  ap- 
peared for  the  liquidators,  Messrs.  Stokes  &  Blair. 

A.  E.  Balfour  appeared  for  Strachan,  Lissack,  Maver  &  Co., 
Donald  Currie  and  Paul  Scott 

12.  C,  Lane  appeared  for  van  Zuilecom. 

G.  P.  Stevens  appeared  for  B.  Scott,  Levy  and  Hannay. 

J.  de  Villiera  appeared  for  Finlayson. 

(7.  (r.  Ward  appeared  for  Frames. 

Saul  Solomon  A^^^red  for  Tangermann  and  Jansen  &  Co. 

C.  F,  SUdlard  appeared  for  Scott  Alexander. 

A.  McHugh  appeared  for  van  der  Velda 

/.  de  Villiera  (with  him  «/.  Stratford)  appeared  for  the  execu- 
trix in  the  estate  of  Long. 

van  Heerden  appeared  for  F.  Sladden. 

A  number  of  respondents  were  not  represented. 

Cur,  adv,  vuU, 

Postea  (July  31):— 

Bbihtowe,  J. :  This  is  an  application  to  settle  the  list  of  con- 
tributories  of  the  Rosemount  Oold  Mining  Syndicate,  Ltd.  The 
company  was  placed  in  liquidation  by  order  of  this  Court  on  the 
19th  July  last,  and  the  applicants  were  appointed 'liquidators. 
A  rule  nisi  calling  upon  the  various  respondents  to  show  cause 
against  the  application  was  granted  on  the  24th  January  last 

There  are  fifty  respondents,  and  against  many  of  them  claims 
are  made  under  more  than  one  head.  Six  claims  have  been 
withdrawn  on  account  of  want  of  means  on  the  part  of  the 
persons  sought  to  be  made  liable,  and  against  one  respondent 
(Mr.  Ainge),  'who  has  paid  the  sum  demanded  from  him,  no 
order  is  asked  except  for  costs  up  to  the  date  of  payment  Of 
the  remainder,  seventeen  have  appeared  by  counsel  and  four 
have  tiled  answering  affidavits  without  appearing.  The  rest 
have  taken  no  steps  to  oppose  the  application. 
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The  case  is  one  which  requires  careful  treatment,  for  although 
the  debts  of  the  company  are  small  the  l^;al  principles  involved 
are  of  general  importance.  Moreover,  the  minute  and  searching 
investigation  which  has  been  made  by  the  liquidators  and  the 
exhaustive  argument  of  counsel  call  for  full  consideration  at 
my  hands.  These  dreumstances,  taken  in  connection  with  the 
numerous  questions  of  law  and  fact  which  have  to  be  dealt 
with,  will,  I  hope,  be  considered  a  sufficient  excuse  for  the 
unusual  length  to  which  my  judgment  will  extend. 

I  propose  first  to  state  the  leading  facts  of  the  case,  secondly 
to  deal  with  some  general  questions  of  law  which  it  is  essential 
to  decide,  and  then  to  consider  the  cases  of  the  individual  re- 
spondents, dividing  them  as  far  as  possible  into  groups. 

In  December,  1902,  one  F.  K  Sladden  seems  to  have  con- 
ceived the  idea  of  turning  to  advantage  a  block  of  thirty-one 
gold  claims  situate  on  the  farm  Blauwbank,  No.  104,  in  the 
Krugersdorp  district,  and  known  as  the  Golden  Valley  block. 
He  procured  an  introduction  to  the  Anglian  Mining  and  Finance 
Co.,  Ltd.,  the  owners  of  the  land,  and  having  ascertained,  as  he 
thought,  that  the  claims  could  be  bought  at  a  low  price,  men- 
tioned the  matter  to  a  friend  of  his,  Bernard  Scott  Scott  spoke 
to  his  partner,  Benjamin  Levy,  and  also  to  a  mining  engineer  by 
name  Sebastian  de  Lome  George;  and  the  three  of  them  (Scott, 
Levy  and  George)  determined  to  embark  in  an  attempt  to  float 
the  claims  into  a  company.  Sladden  introduced  them,  through  a 
man  called  Thorbum,  to  F.  W.  Blood,  the  chairman  of  the 
Anglian  Company,  and  from  him  an  option  was  obtained.  At 
the  same  time  they  enlisted  the  services  of  Hannay,  who  after- 
wards became  the  secretary  ot  the  company,  and  employed  Mr. 
Scott  Alexander  to  report  to  them  on  the  value  of  the  property. 
Alexander's  report  was  favourable,  but  he  suggested  that  they 
should  acquire  in  addition  a  block  of  fifty-six  claims  known  as 
the  Rosemount  block.  He  was  instructed  to  endeavour  to  secure 
these  claims,  and  he  procured  an  introduction  to  one  Finlayson, 
Who  was  a  member  of  a  syndicate  (which  I  will  call  the  old 
Rosemount  Syndicate)  to  which  they  belonged.  A  price  was 
ultimately  arranged  for  the  purchase  of  both  blocks^  namely, 
£3000  in  cash  for  thd  Qolden  Valley  block,  and  for  the  Rose- 
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lAoant  blook  £800  id  eaah  and  £8000  in  folly  paid  ahaiw  of  the 
oompany  intendcid  to  be  formed.  But  no  eontnMt  waa  entered 
into. 

Scott,  Levy  and  George  oonetitated  UiemaelveB  the  ptomoten 
of  the  proposed  oompany ;  and  on  the  18th  Febraaiy  a  preliaii- 
nary  agreement  was  entered  into,  between  them  for  the  eqnal 
division  between  Soott  and  Levy  oo  the  one  hfnd  and  George  on 
the  other  of  all  shares  and  moneys  made  or  kst  on  the  ilotatioo. 

About  the  same  time  a  prospeetos  was  drslted  and  a  body  oC 
''provisional  directors"  was  got  together,  consisting  ci  Messra. 
Straehan,  van  Znilecom,  Leslie,  Harry  Slsdden.  Bernard  Seott 
himself,  Flight,  and  T.  C.  Long.  Hannay  was  appointed  to  aok 
as  their  secretary.  Meetings  ci  the  so-called  provisional  board 
were  held  regularly  (with  one  ezeeptioo)  wedc  fay  week  from 
the  18th  February  until  the  company  was  registered.  '  Thm 
prospectus  w:as  issued  between  the  18th  February  and  the  4th 
March.  .  It  gave  the  capital  of  the  company  as  £80,000  divided 
into  60,000  shares  of  £1  each,  payable  10s.  on  application  and 
10s.  on  allotment ;  and  the  intended  appropriation  ci  the  capital 
was  stated  as  follows  :— 


To  Pnrehaie  of  property,  ossh 
n  Pnrehase  of  shares 
n  Vendor  and  promoters' shares 
„  WofUng  capital 
M  Reserve  shares 


£  8^000 

11,000 

HbOOO 

M^OOO 
8(000 

J80^d0O 


The  gentlemen  I  have  mimtioned  were- named  as  froviaioiial 
directors  and  Hannay  as  sscretary  pto  tem.  The  names  of 
brokers,  solicitors  and  bankers  were  also  inserted.  The  proa- 
pectus  does  not  say  how  many  sharse  were  offwsd  ior  pnbtte 
subscription,  but  puUic  subscription  was  in  feet  relied  upon  to 
produce  the  whole  of  the  cash  purchase  money  and  the  worUqf 
capital  There  was  some  evidence  of  an  intention  to  withdraw 
the  prospectus,  but  (although  the  capital  was  reduced  when  tha 
company  was  formed)  it  never  was  withdrawn;  and  the  evidenea 
goes  to  show  that  aU  the  shares  which  were  subscribed  tor  hj 
the  public  were  applied  for  qp  this  prospectus. 
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At  a  meeUng  of  the  proviaioiud  board  oo  the  4th  Ifaidi 
Flight  rangned  and  was  eaeeeeded  by  Anderson,  and  at  anottier 
meeting  on  the  11th  March  Hannay  was  empowered  to  dgn 
deeds  of  purchase,  which  power  was  admittedly  intended  to 
apply  to  both  blocks  of  claims. 

Pursuant  fo  the  last-mentioned  resolution  a  deed  of  sale  of 
the  Golden  Valley  daims  was  entered  into  by  Hannay  on  behalf 
of  the  company  on  the  24th  March.  The  purchase  money  was 
fixed  (according  to  the  terms  already  arranged)  at  £8000  cash ; 
but  between  the  date  of  the  deed  and  the  signing  of  the  articles 
the  vendors  (the  Anglian  Company)  agreed  to  accept  760  fully 
paid  shares  in  lieu  of  £500,  part  of  the  purchase  money.  The 
deed  of  sale  of  the  Bosemount  block  was  not  signed  until  the  20th 
April;  and  the  purchase  consideration  of  this  block  was  fixed  (as 
previously  arranged)  at  £800  cash  and  8000  paid-up  sfiares.  It 
appears  from  a  letter  written  by  B.  Scott  to  Currie  on  the  27th 
March  that.an  attempt  was  made  to  induce  the  Bosemount  ven- 
dors to  accept  shares  in  lieu  of  their  £800  cash,  the  number  of 
shares  suggested  having  been  aj^rently  600.  But  this  was  un- 
successful Transfer  of  both  properties  was  passed  direct  to- the 
company. 

The  articles  of  association,  which  were  signed  on  the  28th 
March,  fixed  the  capital  at  £46,000  in  £1  shiftes,  of  which  40,000 
were  to  be  issued  at  once  and  5000  held  in  reserve.  Strachan, 
Harry  Sladden,  Anderson,  Long,  Bernard  Scott  and  van  Zuileoom 
wereluMned  as  the  first  directors  (the  exclusion  of  Leslie  being 
explained  by  the  fact  that  he  resigned  his  provisional  direct<mhip 
immediately  afterwards),  and  the  qualification  of  a  director  was 
fixed  at  100  sharea  The  company  was  registered  on  the  7th 
April,  and  the  first  iasue  of  scrip  took  place  on  the  9tb.  The 
shares,  for  which  either  then  or  shortly  afterwards  (the  precise 
date  is  immaterial)  certificates  were  issued,  included  (in  addition 
to  shares  subscribed  for  by  the  public)  the  following  shares  which 
were  all  issued  as  fully  paid :  (1)  The  shares  which  the  Bose- 
mount and  Golden  VaUey  vendors  were  entitled  to  receive  under 
their  contract;  (2)  18,600  shares  (which  I  will  call  promotion 
sharesX  which  it  seems  to  have  been  supposed  that  the  promoters 
were  entitled  to ;  and  (3)  8866  shares  referred  to  in  the  company's 
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journal  under  the  heading  ''brokerage/'  and  therein  stated  to 
have  been  given  for  services  rendered.  These  I  will  call  "  broker- 
age shares." 

According  to  the  minute  book  the  first  board  meeting  woa 
held  on  the  15th  April.  Bernard  Scott  said  in  the  evidence 
which  he  gave  before  me  that  there  was  a  meeting  on  the  8th 
April,  but  there  is  no  trace  of  any  such  meeting  in  the  minnte 
book,  and  no  other  witness  mentions  it.  Scott's  evidence  shows 
that  if  it  took  place  it  was  merely  an  informal  meeting  at  which 
some  directors  and  some  promoters  were  present 

It  appears  that  at  the  time  of  its  registration,  and  during  the 
whole  of  its  career  the  company  was  in  an  extremely  bad  financial 
condition.  The  promoters  took  from  the  first  a  sanguine  view, 
so  much  so  that  one  of  them,  George,  in  his  report  attached  to 
the  prospectus  expressed  his  readiness  to  furnish  personally  a 
large  share  of  the  capital  for  working  expenses.  He  did  not 
do  this,  and  when  the  shares  were  offered  to  the  public  only  a 
few  thousand  were  taken  up,  and  applications  soon  ceased  to 
come  in.  To  this  was  due  the  reduction  of  the  capital  from 
£50,000  to  £45,000.  The  money  that  was  subscribed  was  barely 
sufficient  to  provide  the  cash  which  had  to  be  paid  to  the  vendors 
and  such  of  the  promotion  and  current  expenses  as  could  not  be 
discharged  by  an  allotment  of  shares.  The  truth  is  that  the 
flotation  of  the  company  was'  not  a  success,  and  all  the  difiiculties 
which  have  since  arisen  may  be  traced  to  the  failure  of  the 
promoters  and  provisional  directors  to  recognise  this  cardinal 
fact.  As  soon  as  it  became  apparent  that  the  public  subscription 
was  not  going  to  be  suflicient  to  enable  the  company  to  carry  out 
the  mining  operations  for  which  it  was  formed,  the  promoters 
and  the  provisional  directors  should  have  faced  the  situation, 
admitted  that  the  enterprise  had  ended  in  failure,  returned  to 
the  subscribers  the  money  which  they  had  paid,  and  proceeded 
no  further  with  the  matter.  The  ill-judged  determination  to 
proceed  at  all  costs  not  only  was  productive  of  good  to  nobody, 
but  led  to  grossly  improper  methods  being  adopted,  first  to 
obtain  registration,  and  secondly  to  provide  the  money  required 
for  current  expenses.     I  will  explain  what  these  methods  were. 

Under  Law  5  of  1874  a  company  cannot  be  registered  with 
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limited  liability  uoless  the  articles  of  association  have  been 
signed  by  twenty -five  members  holding  three-quarters  of  the 
share  capital.  In  the  present  case  the  articles  bear  the  signature 
of  fifty-nine  shareholders  purporting  to  hold  34,518  shares,  which 
18  768  in  excess  of  the  required  number.  Of  these  34,518  shares 
the  evidence  shows  that  nearly  9000  (distributed  between  the 
names  of  Paul  Scott*,  FVank  Sladden,  Byrd,  Miss  Stanton,  Harris, 
L,  B.  Levy,  Knott,  Adler  and  Lavensteiu)  were  purely  fictitious, 
and  were  never  agreed  to  be  taken  up  by  or  issued  to  anybody 
whomsoever.  Except  in  the  case  of  the  directors  and  a  few 
others  who  signed  their  own  names  (though  even  in  their  cases 
the  number  of  shares  were  added  by  Hannay),  all  the  signatures 
to  the  articles  and  the  number  of  shares  attached  were  written 
by  Hannay.  Indeed  in  one  of  his  affidavits  he  says,  **  The  signa- 
tories were  not  aware  of  the  exact  number  of  shares  for  which 
they  signed  at  the  time  of  signature,  and  they  did  not  as  a  fact 
represent  the  shares  actually  allotted  to  them,''  and  in  cross- 
examination  he  admitted  that  he  "  filled  in  the  shares  necessary 
to  make  up  the  number  for  registration." 

The  methods  which  were  adopted  of  dealing  with  shares  for 
the  purpose  of  meeting  current  expenses  consisted  of  (1)  paying 
debts  by  issues  of  shares  of  larger  nominal  amount,  as  in  the 
case  of  the  arrangement  with  the  Golden  Valley  vendors  to 
accept  750  shares  for  £500,  which  I  have  already  mentioned, 
and  in  the  case  of  Finlayson,  to  which  I  shall  refer  later,  and 
(2)  by  the  company  selling  its  unissued  shares  at  market  rates. 
The  sale  of  unissued  shares  was  dealt  with  by  several  board 
resolutions:  (1)  at  a  board  meeting  on  the  6th  May  it  was 
resolved  ''that  a  further  number  of  shares  be  sold  if  considered 
advisable  at  market  rates,  subject  to  the  approval  of  Messrs. 
Strachau  and  Scott'';  (2)  at  a  meeting  on  the  5th  August 
Scott  was  empowered  to  dispose  of  up  to  500  shares  at  a 
reasonable  figure;  and  (3)  on  the  23rd  September  Scott  was 
further  empowered  to  sell  up  to  500  reserve  shares  at  as  good  a 
price  as  possible.  The  practice  usually  adopted  seems  to  have 
been  to  fix  the  price  which  the  company  was  to  receive,  and  to 
permit  the  person  who  sold  to  retain  as  his  own  commission  any 
further  sum  which  he  could  get  for  the  shares.    In  some  cases 
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the  8h«reB  pttrporting  to  be  sold  were  isBoed  direet  to  tbe  pm^ 
ehasen.  In  others  folly  paid  oertifleatee  were  inaed  in  the 
namee  of  dnmmieB,  who  were  induced  to  ezeente  blank  tranafen, 
leaving  the  certifioatea  with  the  tnnafen  ind(»aed  in  the  hands 
of  the  company  to  be  made  nae  of  when  the  oceasion  aroee.  The 
eaaee  of  van  der  Velde  and  Mathew  are  caaea  of  the  latter  kind. 

-  The  oonnterfoila  of  the  certiflcatea  iaaoed  in  the  nameaof  van 
der  Velde  and  lliat^ew  are  indoraed  "cancelling  517/'  and  it  ia 
worth  while  (f<Mr  the  porpoae  of  gaining  an  inaight  into  the 
proceedinga  of  the  Roaemoont  directom)  to  trace  the  hiat(»y  of 
the  certificate  Na  517  which  ia  thna  aoppoaed  to  have  been 
cancelled.  In  acrip  book  Na  8,  interpoaed  between  coonterf eila 
of  certificaiea  dated  the  19th  May  and  the  19th  Jane.  1908, 
reapectively  (the  other  oonnterfoila  in  the  book  being  generally 
ap^tking  in  chronological  (urder)  are  five  nndetached  certificates 
1^  dated  9th  AfMril,  but  not  aigned  aa  required  by  the  artidea  of 
aaaodation,  two  of  which  are  certificatea  for  1000  and  600  ahares 
to  B.  Scott^  two  are  certificatea  for  1000  and  600  aharea  to 
Qeorge,  and  one  ia  a .  certificate  tat  1000  aharea  to  Beqamin 
Levy,  which  ia  the  certificate  numbered  517.  And  the  following 
entry  i^ppeara  in  the  journal  in  Hannay'a  handwriting  under 
dateMay,  1908:— 

To  capital  nnallotted        4000 

„  George  8.  de  L.  1600 

„  Bcotti  B.       ...  ...  ...  ...  1600 

»»  TsTjf  Ba  ...  ...  ...  1000 

Shares  taken  for  the  benefit  of  the  company. 

George'a  1600  and  600  of  Scott'a  are  the  aubject  of  another 
entry  in  the  journal  (alao  in  Hannay'a  writing)  dated  April, 
1904:— 


ro  cental  cancelled 
Dr.  to  aundrias  :— 

••• 

aooo 

„  George^  a  deL. 
,,  Scotti  B. 

... 

1600 
fiOO 

Scott'a  remaining  1000  and  Levy'a  1000  are  alleged  to  have 
been  paid  for  by  promiaaory  notea  for  £1000  each  given  by  Scott 
and  Levy  to  tbe  company.    The  liquidatora  have  found  among 
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the  company's  papefs  the  foUowinl^  dmft  letter  wbieh  Hrnnnay 
admits  refers  to  the  above  transaction : — 

ALevy,  Esq. 

DsAB  SiB» — ^With  rsferenoe  to  your  promiisory  note  for  £1000  in 
fsyoor  of  the  above  syndicate^  and  for  which  1000  shares  hsTe  been 
allotted  to  you,  it  ii  understood  that  when  the  company  disposes  of  any 
of  its  unapplied  for  shares  that  these  will  be  trsnsferrsd  in  conjunction 
with  others  held  by  other  parties,  and  when  same  are  then  issued  your 
note  of  hand  will  be  returned  to  you* 

Tours  CsithfuUy, 

A.  Hamhat  (Sec,). 

Hannay  asserts  that  the  1000  shares  incloded  in  the  certifi- 
cates made  out  in  the  name  of  R  Levy  were  taken  np  by  him  to 
enable  the  company  to  comply  with  the  Company  Law  and  to 
be  registered  with  limited  liability ;  that  Levy  applied  for  them ; 
that  they  were  allotted  to  him  in  Vhe  ordinary  coarse,  and  that 
they  are  part  of  the  2000  shares  for  which  Levy  signed  the 
articles.  I  have  no  hesitatioQ  in  saying  that  I  do  not  believe 
this  statement  I  do  not  feel  the  slightest  donbt  that  all  these 
nnissoed  certificates  were  filled  up  between  the  19th  May  and 
the  19th  June,  and  were  antedated  the  9th  April,  and  that  the 
whole  transaction  was  a  mere  device  to  facilitate  the  sale  by  the 
company  of  its  own  shares  pnrsoant  to  the  directors'  resolntioQ 
of  the  6th  May. 

The  remaining  history  of  the  company  may  be  briefly  stated. 
No  work  was  ever  done  on  the  claims  except  an  exploratory 
shaft  and  driven  which  was  sank  by  Finlayson,  and  paid  for  partly 
in  cash  and  partly  in  shares  issaed  at  a  disooant  And  it  is  an- 
necessary  to  add  that  no  profits  were  ever  earned.  In  the  winter 
and  spring  of  1908  efibrts  were  made  to  sell  the  jwoperUes,  bat 
without  success.  On  the  27th  April,  1904,  the  first  general  meet- 
ing was  held.  A  new  board  oi  directors  was  then  appointed 
comprising  only  one  of  the  old  directors,  namely,  Strachan ;  and 
the  new  board  was  instructed  to  investigate  the  past  financial 
dealings  of  the  company.  In  the  following  June  a  liquidation 
petition  was  presented,  which  the  board  decided  not  to  oppose ; 
and  a  winding-up  order  was  made,  as  I  have  said,  on  the  19th 
4[uly.    When  the  liquidators  came  to  investigate  the  afiiurs  of  the 
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company  they  found  that  its  assets  consisted  of  the  two  blocks 
of  claims  (on  which  six  months'  arrears  of  license-moneys  were 
unpaid,  and  the  title  to  which  has  since  lapsed),  a  small  safe, 
some  valueless  articles  of  machinery  and  19a  in  cash.  The  liqui- 
dators have  framed  a  provisional  list  of  contributories  on  which 
they  place  (1)  all  the  promotion  and  brokerage  shareholders, 
many  of  whom  are  also  sought  to  be  made  liable  for  having  signed 
the  articles  for  shares  in  excess  of  the  number  actually  issued  to 
them ;  (2)  persons,  i)eing  neither  promotion  nor  brokerage  share- 
holders, who  have  signed  the  articles  of  association ;  and  (3)  per- 
sons (chiefly  members  of  the  outside  public)  to  whom  shares'  have 
been  issued  for  less  than  their  nominal  value. 

Now  before  I  can  properly  deal  with  the  cases  of  the  various 
respondents  there  are  some  preliminary  questions  of  law  which 
require  to  be  considered.     I  will  formulate  them  as  follows : — 

(1)  How  does  a  person  become  a  shareholder  or  member  of 

a  limited  company  ? 

(2)  What  obligation  is  undertaken  by  a  person  who  becomes 

a  shareholder  in  a  limited  company  ? 

(3)  Who  are  liable  to  contribute  to  the  assets  of  a  company 

in  liquidation  ? 
The  case  presented  by  the  liquidators  proceeds  on  the  footing 
that  the  same  answer  will  be  given  to  these  questions  by  the  law 
of  this  country  as  would  be  given  by  the  law  of  England ;  and, 
if  this  had  been  clear,  the  difficulties  with  which  I  have  been  con- 
fronted would  hiaive  been  much  less  than  they  have  been.  The 
English  law  of  to-day  depends  on  the  Companies  Act,  1862,  and 
a  number  of  amending  statutes,  none  of  which  (except  in  one  or 
two  isolated  instances)  form  part  of  the  law  of  the  TransvaaL 
Limited  companies  in  the  Transvaal  are  governed  by  Law  5  of 
1874,  which  defines  their  constitution  and  general  legal  position, 
and  Law  1  of  1894,  which  contains  the  provisions  for  their  liqui- 
dation. There  is  also  a  very  important  Volksraad  Resolution 
passed  in  1893  with  which  I  shall  have  to  deal,  and  several  other 
statutory  provisions  (including  a  Law  of  1891  relating  to  the 
liability  of  directors  and  promoters)  to  which  I  think  I  need  not 
refer.  The  most  important  of  these  statutes,  and  indeed  the 
foundation  of  the  Transvaal  Company  Law,  is  Law  5  of  1874i 
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which  is  taken  (no  doubt  through  the  Cape  Act  23  of  1861) 
almost  verbatim  from  the  first  English  Joint  Stock  C!ompanies 
Act  (7  &  8  Viet.  c.  110)  passed  in  1844,  and  the  Limited  Liability 
Act  of  1855  (18  fc  19  Vict.  c.  133),  both  of  which  were  repealed 
by  the  Joint  Stock  Companies  Act  of  1856  (19  &  20  Vict.  c.  67), 
the  immediate  predecessor  of  the  Act  of  1862.  The  Law  of  1874, 
therefore,  bears  a  much  closer  resemblance  to  the  English  Com- 
pany Law  of  fifty  years  ago  than  it  does  to  the«English  Company 
Law  of  to-day.  It  is  of  the  utmost  importance,  for  the  purpose 
of  the  questions  which  I  have  propounded,  that  this  Law  should 
be  thoroughly  understood,  and  I  think  that  a  true  appreciation 
of  its  nature  and  effect  will  be  facilitated  by  reviewing  its  pro- 
visions in  connection  with  the  old  English  Acts  from  which  it  is 
derived. 

At  the  date  of  the  Act  of  1844  there  were  in  exintence  insti- 
tutions called  joint-stock  companies,  which  were  simply  large 
partnerships  constituted  by  a  deed  called  a  deed  of  settlement, 
which  (or  a  supplemental  deed  agreeing  to  be  bound  by  it)  all 
the  original  members  of  the  company  and  all  persons  to  whom 
shares  were  subsequently  issued  had  to  execute.  The  manage- 
ment of  the  concern  was  usually  entrusted  by  the  deed  to  a  body 
of  directors,  and  shareholders  were  empowered  to  transfer  their 
shares  without  the  consent  of  the  other  members.  It  was  well 
settled  that  the  individual  shareholders  in  such  a  company  were, 
like  ordinary  partners,  liable  for  the  debts  of  the  concern  "to 
their  last  shilling  and  their  last  acre "  (see  Carlen  v.  Drwry, 
1  V.  &  6.  154),  and  that  they  could  not  by  any  arrangement 
between  themselves  or  by  any  provision  in  the  deed  of  settle- 
ment rid  themselves  of  this  liability  (R.  v.  Dodd,  9  East,  527). 
The  Act  of  1844  compelled  all  these  companies  to  be  registered 
and  incorporated,  and  preserved  the  direct  rights  of  creditors 
against  the  individual  shareholders  (which  otherwise  would 
have  been  lost  by  incorporation)  by  enabling  any  creditor  who 
failed  to  obtain  satisfaction  for  a  judgment  debt  out  of  the 
corporate  assets  to  levy,  by  leave  of  the  court,  against  the 
private  estate  of  any  present  or  (subject  to  certain  limitations) 
past  shareholder.  At  the  same  time  it  provided  for  public  regis- 
tration of  the  deed  of  settlement,  and  of  all  changes  in  the  list 
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of  shareholders;  The  Aei  of  1856  enaUed  eompanieB  fonned 
under  the  Act  of  1844  to  obUin  limited  liability,  and  provided 
that  in  that  case  the  right  of  an  "iinsatisfied  creditor  to  levy 
against  a  shareholder  should  be  limited  to  the  amount  remaining 
unpaid  on  his  sharea  Joint^tock  companies  under  these  Acts 
were  therefore  simidjr  partnelvhipe  oonstituted  by  deed,  which 
by  statutory  provision  were  required  to  be  puUidy  repsterod, 
were  endowed  with  an  individuality  of  their  own,  and^were 
accorded  the  enormous  privilege  of  limited  liability.  Thsy  be- 
came subject  to  a  variety  of  statutory  obligations,  diiefly  con- 
ceived with  the  view  of  securing  publicity,  but  the  rights  and 
obligations  of  the  members  irUer  m  were  primarily  dependeofc 
upon  and  regulated  by  the  deed  by  which  each  of  them  waa 
required  to  expressly  bind  himself. 

The  Transvaal  Law  of  1874  (like  the  Cape  Act  of  1861)  does 
not  compel  registration,  but  only  makes  it  a  condition  precedent 
to  obtaining  limited  liability^  It  does  not  expressly  create  a 
registered  company  a  universitoB  or  corporation,  though  no 
doubt  it  must  be  taken  to  have  done  so  by  implicatimL  And 
the  companies  to  which  it  affiles  would  seem  not  to  be  confined 
to  partnerships  (at  aU  events^not  to  partnerships  in  the  Boman- 
Dutch  Qcnse),  but  to  include  also  associations  of  co-owneis  of  the 
kind  referred  to  by  Sir  Henrt  de  Vilukbs  in  the  case  of  Poppe, 
Rus9(>uw  Jk  Co.  V.  Kitching  (6  S.G.  307X  and  possibly  also 
institutions  such  as  clubs  and  literary  and  scientific  institutions 
and  the  like.  The  conditions  on  which  limited  liability  are 
obtainable  are  substantially  the  same  as  in  the  English  Act  of 
1855.  They  are  set  forth  in  sec.  2,  and  include  (among  other 
things)  the  execution  of  a  deed  "signed  by  not  lees  than- 
twenty-five  shareholders,  who  shall  hold  jointly  not  lees  than 
three-fourths  of  the  nominal  capital  of  the  company  in  shares,** 
and  an  application  for  registration  by  the  directors  or  jMtyvisiooal 
directors  (meaning,  as  I  understand,  the  direcUn^  at  provisioiial 
dinsctors  appointed  by  the  deed).  The  deed  thus  required  to  be 
executed  is  called  in  the  original  Dutch  acte  van  avere&nhamttt 
which  I  apprehend  to  be  a  translation  of  the  expression  **  deed 
of  settlement/'  found  alike  in  the  Englislrand  Cape  Acts.  And 
I  think  it  would  have  been  better  if  the  authorised  English 
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timnalAtioii  had  lued  the  Mme  ot  an  equivalent  expreasion 
miitaad  <A  adopting  the  teehnical  terai  artaelea  of  aasociation, 
whidi  bekogi  to  a  more  leoent  period  of  English  law.  A 
eeitifled  eopjr  of  the  artielea  (or  deed)  of  aasociation  is  required 
to  be  deposited  with  the  Begiatrar  of  Deeda,  and  half-year^ 
retoma  of  tranaf era  of  idiarea  and  ehangea  in  the  namea  of 
ahareholdera  by  marriage  are  alao  required  to  be  made  (sec.  8); 
and  it  ia  provided  that  all  theae  deeda  and  Tetnma.8hall  be  open 
to  poblie  inqpeetion  (sec.  11>  It  aeema  dear  from  this  that  the 
Law  of  1874  (like  the  AeU  of  1844  and  1856)  intended  that 
(aalyeet  to  the  statute)  eompaniea  seeking  registration  should  be 
eonstituted  and  regulated  by  deed  whioh  was  to  be  exeeuted  in 
the  preseribed  manner. .  And  I  suspect  that  subssquent  member- 
ship waa  intended  to  be  acquired  by  signing  siqyplemental  artidea. 
The  Law  follows  the  English  Acts  in  giving  judgment  creditors 
whfi  qpnnot  obtain  satasfactioii  from  the  company  the  right»  with 
the  leave  of  the  court,  to  levy  against  the  indKvidui^.  shareholders 
to  the  extent  of  their  sharea.  It  in  noteworthy,  however,  that 
the  eflect  of  these  provisions  in  the  Transvaal  Law  ie.  slightly 
diftrent  from  that  of  the  correaponding  English  provisions.  In 
the  Eng^idi  Acts  they  merely  protected  from  repeal  a  refnedy 
which  the  creditors  already  possessed,  for  prior  to  the  registration^ 
the  members  of  the  company,  being  partners,  were  all  answeraUe 
for  the  debts  of  the  firm.  In  the  case  of  the  Tranavaal  Law  they 
do  aomething  more  than  merely  preserve  an  existing  liability, 
and  something  lees  than  simply  create  a  new  ona  In  the  case  of 
a  company  which  prior  to  registration  was  a  partnership  they  do 
the  one,  and  in  the  case  of  a  company  which  prior  to  rmistration 
waa  not  a  partnership  they  do  the  other. 

I  now  return  to  the  qpedfic  questions  which  I  started  to 
consider.  First,  then,  how  does  a  person  become  a  shareholder 
or  member  of  a  limited  company?  Under  the  Law  of  1874 
persons  who  signed  the  artadea  of  association  became  ipso  facto 
members  of  the  company  for  the  number  of  sharea  for  which 
they  signed.  This  is  a  necessary  consequence,  if  I  am  right  in 
thinking  that  the  company  was  constituted  by  the  artides,  and 
that  all  it  obtained  by  registration  was  limited  liability  and 
incorporation;  and  it  is  fully  borne  out  by  the  provisions  of 
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sec.  2.  The  exteotion  of  the  articles  made  a  man  a  shareholder 
jusfc  as  the  execution  of  a  deed  of  partnership  makes  him  a 
partner.  I  agree,  therefore,  with  Kotze,  C J.,  in  Symonds  v. 
New  Florida  Oold  Mining  Co.  (decided  in  1890,  4  Barber  and 
McFadyen,  57),  where  he  said :  "It  was  only  on  the  anderstanding 
that  he  was  a  shareholder  at  the  time  he  signed  that  the  defend- 
ant had  a  right  to  put  his  name  to  the  articles  of  association,  and 
he  is  bound  thereby  not  only  to  third  parties,  but  also  to  the 
company."  It  may  be  surmised  that  the  framers  of  the  Law  of 
1874  contemplated  that  persons  to  whom  shares  were  subse- 
quently issued  would  execute  supplementary  articles ;  and  colour 
is  lent  to  this  view  by  the  fact  that  otherwise  there  is  no 
machinery  for  the  names  of  such  persons  being  transmitt^d  to 
the  Registrar  of  Deeds.  The  Law  did  not,  however,  expressly 
say,  nor  am  I  prepared  to  hold  that  it  said  by  implication,  that 
the  signatui*e  of  supplementary  articles  was  essential  to  member- 
ship ;  and  I  incline  to  the  view  that  it  left  it  to  the  articles  of 
association  to  provide  how  subsequent  membership  should  be 
constituted. 

Now  although  the  Law  of  1874  was  derived,  as  I  have  said, 
from  the  English  Acts  of  1844  and  1855,  it  seems  probable  that 
companies  were  laif^ly  formed  on  models  based  ttpon  the  Ck>m- 
panies  Act,  1862;  one  result  of  which  would  naturally  be  that 
great  importance  came  to  be  attached  in  practice  to  the  keeping 
of  a  register  of  members.  Then  came  the  Liquidation  Law  (1  of 
1894),  which  clearly  contemplated  that  companies  should  keep 
registers  of  shareholders,  because  see.  6  gives  the  court  power  in 
settling  the  list  of  contributories  to  amend  the  register.  This 
section  comes  from  sec.  98  of  the  Companies  Act,  1862,  and  in 
the  English  company  system  the  power  of  rectifying  the  register 
given  by  that  section  plays  an  extremely  important  part,  for 
reasons  which  I  will  endeavour'  to  explain.  Strictly  speaking, 
the  only  persons  liable  for  shares  are  those  who  hold  them,  tliat 
is,  shareholders.  Persons  who  have  merely  agreed  to  become 
shareholders,  but  in  whose  case  the  formalities  (whatever  tbey 
may  be)  required  to  constitute  membership  have  not  been  gone 
through,  can  only  be  made  subject  to  the  liabilities  of  actual 
shareholders  by  virtue  of  the  right  which  the  contract  gives  to 
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the  company  to  perform  the  requisite  formal  act  (if  and  so  far  as 
it  has  to  be  done  by  the  company)  or  by  an  action  of  specific 
performance  to  compel  the  intending  shareholder  to  perform  it 
(if  and  so  far  as  it  has  to  be  done  by  him). 

Under  the  Act  of  1862  membership  depends  on  registration. 
The  power  to  rectify  the  register  given  by  sec  98,  therefore, 
enables  the  court  when  settling  the  list  of  contributories  to 
place  on  the  register,  and  thereby  constitute  members,  persons 
who  at  the  date  of  the  winding  up  were  not  actually  members, 
but  had  bound  themselves  to  become  such.  By  this  process 
there  are  swept  into  the  net  (as  is  manifestly  right)  not  only 
members,  but  also  persons  who  ought  to  be  membera,  but  for 
want  of  compliance  with  a  formal  requirement  are  not  so. 
Now  if  sec  6  of  the  Transvaal  Law  of  1894  was  not  intended 
to  make  registration  the  test  of  membership,  what  useful  pur- 
pose is  served  by  the  power  to  amend  the  register  ?  It,  for 
example,  membership  were  only  got  by  signing  articles  of  asso- 
ciation, how  could  persons  who  had  merely  agreed  to  take  shares, 
bat  had  not  signed  the  articles,  be  placed  on  the  list  of  con- 
tributories under  a  m^re  power  to  amend  the  register  ?  It  may 
be  that  by  an  action  of  specific  performance  they  might  be  com- 
pelled to  sign  the  articles,  but  until  they  had  signed  them  or 
some  duly  authorised  person  had  signed  them  on  their  behalf 
how  could  they  be  held  to  be  shareholders,  and  if  not  share- 
holders by  what  authority  could  they  be  treated  as  such  ? 
Merely  placing  their  names  on  a  register  would  not  make  them 
sa  Similar  observations  would  apply  to  any  other  process, 
except  registration,  which  might  be  suggested  as  requisite  to 
constitute  membership.  And  if  it  be  said  that  no  formality 
beyond  the  entering  into  the  contract  is  required,  the  answer 
is  that  the  Law  of  1874  does  contemplate  a  formality,  namely, 
the  execution  of  the  articles,  and  that  the  Law  of  1894  also 
contemplates  a  formality,  namely,  entry  on  the  register. '  The 
truth  is  that  any  other  view,  except  that  registration  is 
necessary  to  constitute  membership,  would  not  only  render 
the  power  given  by  sec  6  to  amend  the  register  nugatory, 
but,  by  preventing  persons  who  had  merely  agreed  to  become 
members  from   being  actually  made  such  except  by  a  series 
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of  specific  perfoimance  aeUons,  would  go  *  long  way  towards 
rendering  ihe  winding  up  itself  ungate^.  In  my  opinioii 
the  legislatore,  by  giving  the  Court  power  to  amend  the 
register,  has  impliedly  directed  that  a  register  shall  be  kept^ 
and  that  membership  shall  be  constatnted  by  registration.  In 
other  words,  I  think  that  the  Law  of  18M  has  modified  the 
Law  of  1874  by  making  registration  the  test  of  membership, 
and  that  signing  the  articles  of  association  has  ceased  to  eon- 
stitute  actual  or  complete  membership  until  (like  the  signature 
of  the  memorandum  of  association  under  the  Ck>mpaoies  Acfc^ 
1862)  it  has  been  supplemcmted  by  the  formal  act  of  registratkm. 
The  next  question  is,  What  obligation  is  undertaken  by  a 
perscm  who  beocmies  a  shareholder  in  a  limited  company?  See.  S 
of  the  Law  of  1874  enacts  that  each  shareholder  who  signs  the 
original  articles  shall  have  paid  up  not  less  than  one-tenth  on 
his  shares.  Sea  18  provides  that  the  members  of  a  limited 
company  shall  not  be  liable  "  under  any  judgment,  decree  or 
order  which  shall  be  obtained  against  such  company  or  for  any 
debt  or  engagement  of  such  company  further  or  otherwise  than 
is  hereafter  provided,**  and  sees.  14  and  15  define  the  lialnlity. 
They  provide  that  judgment  creditors  w^o  cannot  obtain  satis- 
faction out  of  the  assets  of  the  company  may,  by  leave  of  the 
Court,  levy  execution  against  existing  shareholders  "to  the  extent 
of  the  then  unpaid  portion  of  their  respective  shares  in  the  capital 
of  the  company/'  and  if  thib  is  not  sufflbient.  then  (subject  to 
certain  restrictions)  against  past  shareholders.  Moreover,  ''am- 
tributoiy"  is  defined  by  the  Liquidation  Law  to  mean  "every 
person  who  is  liable  for  shares  which  have  not  been  fully  paid 
up."  Now  it  seems  to  me  that  these  provisions  amount  to  «a 
express  direction  that  all  shares  are  to  be  paid  for.  The  nominal 
capital  of  the  ccmipany  and  the  number  of  shares  into  which  it 
is  divided  are  (impliedly,  at  all  events)  directed  by  sec  2  to  be 
set  forth  in  the  articles  of  association,  and  I  cannot  see  what 
the  "unpaid  portion"  for  which  all  shareholders  are  by  sec.  14 
made  liable  to  creditCMrs  can  be,  unless  it  is  the  amount  of  the 
capital  of  the  company  taken  up  by  such  shareholders  (and  for 
which,  therefore,  they  have  made  themselves  responsible)  less  the 
fmuunt  which  they  have  paid.    Moreover,  sec.  18,  by  limiting 
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the  liaUlity  of  members  for  the  obligations  of  the  company, 
imports  a  pre-existing  onlimited  liability  which  the  statute  is 
cattiog  down.  Another  argument  pointing  in  the  same  direction 
may  be  drawn  from  the  circumstance,  to  which  I  have  called 
attention,  that  in  the  case  of  companies  which  before  registration 
were  partnerships,  sees.  13, 14  and  16  merely  preserve  and  restrict 
an  existing  liability,  for  the  members  of  such  companies  were 
already  liable  in  mjlidum  for  the  debts  of  the  firm.  It  is  pos- 
sible to  soppoee  that  in  the  case  of  other  companies,  subjected  to 
the  same  statutory  inx>visi(His,  the  positicm  was  intended  to  be 
different  ?  It  seems  to  me  that  the  intention  of  the  ..legislature 
i  was  to  secure  uniformity  in  the  liability  of  members  of  all 
,  limited  companies,  and  that  it  did  so  by  placing  them  all  in  the 
I  .  position  of  partners.  To  eompanies  seeking  registration  it  said, 
as  I  think,  ''.We  do  not  care  whether  your  members  are  at 
present  liaUe  to  the  creditors  of  the  company  in  sUidum  ok 
pro  rQJt4>  or  what  the  liability  is;  but  the  price  you  miist  pay  for 
limited  lialnlity  is  that  they  must  all  become  answerable  to 
creditors  in  miAdnrf^  tor  the  amount  of  their  shares."  I  there- 
fore come  to  the  conclusion  that  the  holding  of  ahares  in  a  regis- 
tered company  involves  a  statutory  obligation  to  pay  the  full 
amount  of  the  nominal  value  of  those  shares. 

Whether  shareholders,  as  between  each  other,  or  the  company 
as  between  itself  and  its  shareholdew,  may  vary  or  limit  the^ 
primd  facie  liability  of  a  particular  shareholder  is  a  point  on 
which  I  do  not  desire  to  express  an  opinion,  except  that  I  may 
point  out  that  in  the  present  case  the  articles  of  association, 
which  constitute  the  contract  between  the  shareholders  and 
define  the  powers  of  the  company  and  its  directors,  contain 
no  provision  for  the  issuing  of  shares  as  a  bonus  or  at  a  discount 
Having  arrived  at  the  conclusion  that  shares  must  be  paid 
for,  the  next  point  is,  How  may  payment  be  made  ?  Sec.  17  of 
the  Law  of  1874  says  that  payments  (which  include  payments 
I  for  shares)  shall  be  made  only  in  cash.  But  this  is  modified  by 
I  the  Volksraad  Resolution  of  1893,  which  provides  that  shares 
issued  by  a  limited  company  as  fully  paid  "  in  exchange  for  or 
in  consideration  of  services  rendered  to  or  for  the  benefit  of  such 
company  and  to  the  advancement  of  its  purposes,  or  otherwise 
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in  exchange  for  or  in  consideration  of  any  property,  rights  or 
privileges  acquired  by  snch  company  to  the  advantage  and 
advancement  of  its  objects  of  association/'  shall  be  deemed  to 
have  been  fnlly  paid.  I  may  observe  that  there  is  a  mistake  in 
this  Besolution  as  printed  in  the  Locale  Wetteii,  but  the  transla- 
tion which  I  have  given  will,  I  think,  be  found  to  be  an  exact 
rendering  of  the  Besolution  as  published  in  the  Staatscatirant  of 
the  13th  September,  1893. 

The  third  question  is.  Who  are  liable  to  contribute  to  the 
assets  of  a  company  in  liquidation  ?  The  answer  to  this  ques- 
tion is  to  a  considerable  extent  involved  in  the  answer  which  I 
have  given  to  question  1.  All  persons  are  liable  to  be  made  oon- 
tributories  who  are  liable  for  shares  which  have  not  been  fully 
paid  up.  So  says  sec.  1  of  the  Liquidation  Law.  And  if  I  am 
right  in  thinking  that  the  Law  makes  registration  the  test  of 
membership,  then  the  power  which  the  Court  is  given  to  amend 
the  register  enables  it,  by  adding  the  names  of  persons  who 
ought  to' be  there  but  are  not,  and  removing  the  names  of  per- 
sons who  ought  not  to  be  there  but  are,  to  fix  with  the  obliga- 
tions of  membership  those  persons  and  those  persons  only  upon 
whom  such  obligations  should  justly  and  equitably  rest  In  this 
way  the  Court  is  placed  in  a  position  to  do  what  it  conceives  to 
be  justice  not  only  as  between  shareholders  and  creditors,  bat 
also  as  between  the  respective  shareholders  themselves.  In  the 
present  case  no  register  of  members  has  been  produced,  and  I 
must,  1  suppose,  assume  that  none  has  been  kept  But  this  is 
not  very  material,  for  if  the  line  of  reasoning  which  I  have 
pursued  is  correct,  liability  to  contribute  is  determined  not  fay 
what  the  register  is,  but  by  what  it  ought  to  be.  The  question, 
in  fact,  depends  solely  on  the  contract  which  the  parties  have 
entered  into.  On  the  one  hand,  persons  who  have  bound  them- 
selves by  contract  to  incur  the  obligations  of  membership  must 
be  on  the  list  though  the  formal  act  of  admismon  has  never  been 
performed.  On  the  other  hand,  persons  who  have  not  so  bound 
themselves  must  be  omitted  whatever  liberties  the  company  or 
its  officers  may  have  improperly  taken  with  their  names.  It 
follows  that  no  man  can  be  made  a  member  of  a  company  against 
his  will  or  can  have  a  contract  to  take  shares  forced  upcui  Jiim 
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which  he  has  not  entered  lata  If,  therefore,  a  man's  signature 
is  put  to  the  articles  of  association  or  his  name  is  inserted  on  the 
roister  of  shareholders  or  shares  are  issued  to  him  without  his 
authority  he  cannot,  I  think,  be  held  bound  (see  BecKs  case, 
Lk&  9  Ch.  392).  As  was  said  by  Lord  Chelmsfobd  in  Oakea  y. 
Twrqwand  (Ll&  .2  H.L.  350),  "  It  is  not  the  mere  fact  of  the 
name  appearing  on  the  register  which  makes  a  person  liable  as  a 
member  of  the  company.  If  he  has  not  agreed  to  become  a 
member  he  cannot  be  made  a  contributory."  It  follows  that  if 
(as  has  happened  in  the  present  case)  shares  are  attached  to  a 
man's  signature  to  the  articles  of  association  without  his  know- 
ledge and  in  excess  of  the  number  authorised  by  him,  he  cannot 
(unless  he  has  become  bound  by  acquiescence  or  estoppel)  be 
made  a  contributory  in  respect  of  such  excess  shares.  On  the 
same  principle  rest  also  the  cases,  which  I  shall  have  to  refer  to 
hereafter,  in  which  it  has  been  held  that  a  person  who  has  only 
agreed  .to  take  fully  paid  shares  cannot  be  compelled  to  accept 
shares  which  carry  a  liability.  In  all  these  cases,  however,  the 
shares  must  be  repudiated  as  soon  as  the  facts  are  ascertained, 
for  if  ar  man  with  knowledge  of  the  facts  permits  himself  to  be 
treated  as  a  shareholder  or  performs  acts  of  ownership  over  the 
shares,  he  will  be  treated  as  having  agreed  to  take  them,  or 
(which  is  much  the  same  thing)  be  estopped  from  denying  that 
he  is  a  shareholder  (see  Ex  parte  Sandys,  42  Ch.  D.  98;  Eddy- 
8tone  Marine  Inswrance  Co.,  [1893]  3  (3h.  9). 

To  sum  up  the  conclusions  at  which  I  have  so  far  arrived. 
Shares  are  required  by  the  statute  to  be  paid  for  in  money  or 
money's  worth ;  they  cannot  therefore  be  issued  for  no  considera- 
tion, nor  can  they  be  issued  for  a  consideration  less  than  their 
nominal  value  or  (as  it  is  said)  at  a  discount.  Shareholders  are 
liable  to  be  made  contributories  unless  the  act  purporting  to  con- 
stitute them  shareholders  was  performed  without  their  knowledge 
or  oanseni  And  persons  who  have  agreed  to  take  shares  are 
similarly  liable,  unless  their  agreement  was  entered  into  in  the 
mistaken  belief  that  the  shares  had  in  fact  been  paid  lot  and  the 
statutory  liability  satisfied,  there  being  in  that  event  no  contract 
to  take  unpaid  sharesi  But  in  the  last-mentioned  case  a  con- 
tract to  take  unpaid  shares  will  be  implied  from  acte  of  owner- 
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ship  and  possibly  mere  noa-repodiation  after  ihe  facts  have  been 
ascertained 

I  now  proceed  to  consider  the  cases  of  the  varions  respond- 
ents in  detail,  beginning  with  the  holders  of  the  promoticMi  and 
brokerage  shares.  None  of  these  shares  have  been  paid  for  in 
cash ;  but,  on  the  other  hand,  the  holders  of  all  of  them  received, 
when  the  shares  were  issued,  certificates  under  the  company's 
seal  stating  that  they  were  fully  paid  The  points  which  have 
been  mainly  relied  upon  on  behalf  of  the  varioos  responddnts 
may  be  stated  as  follows :  (1)  That  the  shares  must  be  deemed 
fully  paid  by  virtue  of  the  Volksraad  Resolution  of  1898,  becaose 
they  were  part  of  the  oonsideraticm  which  the  company  paid  for 
the  claims ;  (2)  that  they  must  be  deemed  fully  paid  under  the 
same  Resolution,  because  they  were  issued  in  return  for  servioili 
rendered ;  (3)  that  the  holders  of  the  shares  never  contmcbed  to 
take  any  but  fully  paid  shares,  and  cannot  be  fixe4  with  any 
other  contract;  and  (4)  that  the  company,  and  if  the  company, 
then  the  liquidators  (see  Waterhouse  v.  Jamie^on,  I^&  S  Se.  S9; 
Burhinshaw  v.  NieoUs,  8  A.C.  1004)  are  estopped  by  the  cvtifi- 
cates  from  saying  that  the  shares  have  not  been  paid  for.  The 
first  of  these  points  applies  only  to  the  promotion  shares,  and  it 
is  convenient  therefore  to  dear  it  out  of  the  way  at  onee.  The 
other  three  points  apply  to  all  or  some  of  the  promotion  and 
brokerage  shares  indiscriminately. 

In  support  of  the  contention  that  the  promotion  shares  were 
purchase-money,  an  affidavit  of  Scott  and  Levy  sworn  on  the 
26th  February,  1905,  was  relied  upon  as  showing  that  there 
were  two  contracts  of  sale,  one  by  the  vendors  to  the  promoters 
for  £6300  in  cash  and  shares,  and  another  by  the  promoters  to 
the  company  for  £26,000  in  cash  and  shares.  The  18^000  pro- 
motion shares  are  alleged  to  represent  a  part  of  the  last-mentioned 
purchase-money.  If  tins  contention  were  correct  it  woaM  be 
fatal  to  the  liquidators'  claim  in  respect  of  all  the  bolden  of 
these  shares,  for  if  the  promoters  were  entitled  to  the  shares  as 
fully  paid,  so  also  are  their  nominees.  And  although  sodi  of 
them  as  were  directors  might,  by  having  accepted  a  present  from 
the  promoters  of  what  were  supposed  to  be  their  necessary  quali- 
fication shares,  have  been  faithless  to  their  fiduciary  obligation, 
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Mid  in  iqppfopriate  proceedings  might  be  rendered  liable  on  that 
groond  (see  Pearsan*s  case,  5  Ch.  D.  336),  yet  that  would  be  no 
reason  for  holding  them  liable  to  pay  for  shares  which  had 
already  been  paid  for  by  the  vendors  (see  Oariing's  case,  1  Ch.  D. 
129;  Re  Inries  &  Co.,  Ltd.,  [1903]  2  Ch.  254).  I  am,  however, 
of  opinion  that  the  contention  cannot  be  supported.  I  think 
there  was  at  one  time  some  idea  of  a  doable  contract.  The 
evidence  given  by  Scott  and  Hannay  before  me  is  in  favour  of 
this  view.  And  it  is  also  supported  by  the  statement  in  the 
prospectus  that  £000  shares  were  to  be  appropriated  to  "  vendor 
and  promotion  shares,"  which  seems  to  imply  that  the  promoters 
were  themselves  the  vendors.  The  evidence  as  to  the  intention 
is  not^  however,  consistent;  for  the  sale  indicated  by  the  pro- 
spectus is  a  sale  for  £20,000,  whereas  the  sale  referred  to  in 
Scott  and  Levy's  affidavit  is  for  £25,000.  But  even  if  the 
intention  to  have  a  double  sale  ever  existed,  it  is  clear  that  it 
was  not  CMTied  out  Even  Scott  and  Levy's  affidavit  does  not 
say  that  there  were  two  sales,  but  only  that  there  was  an 
arrangement  that  there  should  be.  In  point  of  fact,  the  only 
agreements  for  sale  that  were  ever  entered  into  are  in  evidence, 
and  they  are  between  the  original  vendors  of  the  one  part  and 
Hannay  on  behalf  of  the  company  of  the  other  part ;  and  transfer 
was  in  every  case  passed  direct  to  the  company.  No  contract 
of  sale  was  ever  entered  into  between  the  promoters  and  the 
company  or  any  person  on  its  behalf.  And  the  purchaser's  declara- 
tions made  by  Hannay  as  agent  for  the  company  state  that,  except 
the  purchase-money  to  the  ultimate  vendors, "  no  further  or  other 
valuable  consideration  has  been  given  or  is  to  be  given  by  or  on 
behalf  of  the  company.  I  may  point  out  that  even  if  there 
had  been  a  parol  contract  it  would  have  been  void  under  sec.  80 
of  the  Transfer  Duty  Proclamation,  1902.  And  I  may  perhaps 
add  (although  the  point  does  not  arise)  that  even  if  the  intention 
indicated  by  the  prospectus  had  been  carried  out  the  promoters 
would  have  been  answerable  for  the  undisclosed  profit  which 
they  would  have  obtained  by  selling  to  the  company  for  £20,000 
(see  Lydney  and  Wigpool  Iran  Ore  Co.  v.  Bird,  33  Ch.  D.  95 ; 
QlucksUin  v.  BarMs,  [1900]  A.C.  240).  I  therefore  hold  that 
the  promoters  were  not  entitled  to  the  18,000  promotion  shares 
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as  purchase-money.  No  other  contract  is  suggested  under  which 
they  became  entitled  to  have  the  whole  of  thoee  shares  issued  to 
themselves  or  their  nominees. 

Turning  now  to  the  individual  respondents,  I  will  take  firrt 
the  cases  of  the  promoters  Scott,  George  and  Levy,  the  directors 
Strachan,  van  Zuilecom  and  Long/  and  the  secretary  Hannay — 
Long,  who  has  since  died,  being  represented  by  his  estate.  EaA 
of  these  persons  had  the  following  promotion  shares  issued  to  him 
as  fully  paid,  namely,  Scott  and  Levy  3887  each,  George  6088, 
Straehan  and  van  Zuilecom  500  each,  Long  150  and  Hannay  1788. 
Long  also  had  130  brokerage  shares.  It  is  said  that  all  these 
shares  must  be  taken  to  have  been  fully  paid,  on  the  ground  that 
they  were  issued  by  the  company  in  return  for  services  rendered 
'*  to  or  for  the  benefit  of  the  company  "  within  the  meaning  of 
ihe  Volksraad  Resolution. 

Now  without  attempting  an  exhaustive  catalogue  of  the  eir* 
cumstances  under  which  shares  purporting  to  be  issued  in  return 
for  Services  may  be  entitled  to  the  proteci^ion  of  ,the  Resolution, 
there  are  several  points  which  it  is  necessary  to  decide  for.  the 
purpose  of  enabling  me  to  deal  with  the  cases  not  only  of  the 
respondents  whom  I  am  now  considering,  but  also  of  others  whom 
I  shall  have  to  consider  hereafter.  It  seems  to  me,  in  the  firefc 
place,  that  a  transaction,  in  order  to  be  covered  by  the  Resolution, 
must  be  a  genuine  and  boTid  fide  one.  I  cannot  conceive  that 
any  court  would  extend  Che  1)eneBt  of  the  Resolution  to  any  case 
whereeither  the  alleged  services  were  unreal  and  illusory,  or  where 
the  award  of  the  shares,  alleged  to  have  been  given  in  considera- 
tion of  the  services,  was  obtained  by  collusion  and  did  not  repre- 
sent an  honest  and  bond  fide  decision  on  the  part  of  the  company. 
Let  me  next  consider  what  is  meant  by  the  words  "  to  or  for  the 
benefit  of  the  company."  The  word  'to"  seems  to  point  to 
services  rendered  direct  to  the  company,  that  is,  services  performed 
when  the  company  is  actually  in  existence.  But  the  words  "  for 
the  benefit  of  the  company  "  would  seem  to  have  a  wider  signifi- 
cation ;  and  I  do  not  see  why  services  rendered  before  the  com- 
pany comes  into  existence  should  necessarily  be  excluded,  if  when 
the  company  is  formed  it  has  the  benefit  of  them.  The  cases  of 
Terrd  v.  Huthm  (4  H.L.C.  1901),  /te  Hereford  and  South  Wale9 
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Wagon,  Jkc,  Co.  (2  Ch.  D.  621).  and  Re  Empress  Engineering  Co. 
(16  Ch.  D.  125)  seem  to  show  (though  the  principle  was  criticised 
by  Vauohan  Wiluams,  L.J.,  in  Bagot  Pneumatic  Tyre  Co.  v. 
Clipper  Pneumatic  Tyre  Co.,  [1902]  1  Ch.  156)  that  a  company 
which  receives  the  benefit  of  services  performed  before  it  was 
ereated  may  under  certain  circumstances  become  bound  by  an 
equitable  obligation  to  pay  for  them.  These  cases  must  be  read 
in  connection  with  Re  RotherhaTn  Alum,  Ac,,  Co.  (25  Ch.  D.  103) ; 
but,  so  read,  I  think  the  effect  of  them  will  be  found  to  be  some<- 
what  as  follows:  If  services  are  performed  in  connection  with 
the  formation  or  promotion  of  a  company  on  instructions  received 
from  the  promoters,  and  if  such  services  are  rendered  on  the  terms 
that  the  persons  performing  them  are  to  be  remunerated,  but  that 
they  are  to  look  for  their  remuneration  not  to  the  persons  who 
instructed  them,  but  to  the  company  when  formed,  then  the  com- 
pany, if  it  takes  the  benefit  of  the  services,  is  bound  to  pay  for 
them.  Qui  sentit  commodum,  sentire  debet  et  onus.  Now  it  seems 
to  me  that,  without  expressing  an  opinion  as  to  how  far  services 
of  this  kind  would  give  rise  to -an  enforceable  obligation,  they 
would  at  all  events  be  services  **  for  the  benefit  of  the  company '' 
within  the  meaning  of  the  Resolution ;  for  they  are  services  per- 
formed with  the  idea  that  the  company  shall  be  asked  to  pay  for 
them,  as  being  services  rendered  to  itself.  But  it  is  very  difficult 
to  go  beyond  this,  for  where  is  the  line  to  be  drawn  ?  It  may 
bo  thought  that  any  services  of  which  the  company  can  be  said  to 
have  had  the  benefit  should  be  included.  But  the  words ''  for  the 
benefit "  are  narrower  than  this,  for  they  point  to  an  intention  on 
the  part  of  the  person  who  performs  the  service.  Let  me  bor- 
row an  illustration  from  the  judgment  of  Lindlet,  L.J.,in  In  re 
Boiherham,  Alum^  &c.,  Co.,  where  he  says :  "  If  I  order  a  coat  and 
receive  it  I  get  the  benefit  of  the  labour  of  the  cloth  manu- 
facturer, but  does  any  one  dream  that  I  am  under  any  liability 
to  him  V  If  a  company  buys  a  farm  which  has  been  surveyed 
on  behalf  of  the  vendor,  can  it  be  said  that  the  Resolution  of 
1893  would  entitle  the  company  to  pay  the  surveyor's  fees  if  the 
vendor  fails  to  do  so ;  and  yet  in  a  sense  the  company  has  had 
the  benefit  of  his  work.  If  the  Resolution  were  construed  in 
this  wide  sense,  it  would  authorise  a  company  to  give  away  its 
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shares  or  to  apply  them  in  paying  other  people's  debts.  In  tmth, 
it  does  not  follow  because  a  company  may  be  said  to  have  had 
the  benefit  of  a  service,  that  it  was  a  service  rendered  "  to  or  for 
the  benefit  of  the  company."  In  my  opinion,  whatever  these 
words  should  be  held  to  include,  they  must  at  all  events  exclude 
services  rendered  without  any  thought  or  intention  not  merely 
of  their  being  paid  for  by  the  company,  but  of  any  benefit  of  any 
sort  being  conferred  upon  it.  In  the  present  case  one  of  the 
objects  of  the  company,  as  stated  by  the  articles  of  association,  is 
to  remunerate  for  services  rendered  in  placing  shares  or  in  or 
about  the  formation  or  promotion  of  the  company.  But  the 
Resolution  cannot  be  construed  by  the  light  of  the  artides, 
unless  of  course  it  were  possible  to  hold  that  it  was  intended 
to  authorise  any  service,  which  under  the  articles  could  be  paid 
for  in  cash,  being  paid  for  in  shares.  But  I  do  not  think  that 
this  is  possible ;  for  there  is  no  limit  to  the  objects  for  which  & 
company  may  take  power  to  pay,  and  to  adopt  this  rule  would 
therefore  be  to  construe  the  words  "  to  or  for  the  benefit  of  the 
company  "  as  including  every  service  of  which  the  company  may 
be  said,  in  Uie  widest  possible  sense,  to  have  had  the  benefit 
And  this,  as  I  have  said,  I  think  impossible  as  a  matter  of  con- 
struction. In  the  result  I  come  to  the  conclusion  that  services 
"to  or  for  the  benefit  of  the  company"  are  confined  to  services  of 
the  kind  to  which  I  have  referred,  and  that  no  other  services  but 
these  can  be  paid  for  in  shares.  It  follows  that  services  which 
were  not  rendered  under  any  express  or  implied  contract  for 
remuneration  are  excluded;  and  that  services  rendered  by  a 
person  who  under  the  contract  was  to  look  for  his  remuneration 
not  to  the  company  when  formed,  but  to  the  person  by  whom  he 
was  employed,  are  also  excluded. 

Tried  by  this  test,  the  services  which  the  promoters  rendered 
were  not  services  for  which  they  were  entitled  to  be  paid  in 
shares.  No  doubt  they  expended  time  and  trouble  and  were 
put  to  some  expense.  But  they  did  this  under  no  contract 
which  the  company  ever  became  bound  to  discharge.  The  same 
applies  to  Hannay's  services,  which  were  rendered  to  Qeorge, 
and  which  Qeorge  was  intended  to  pay  for.  In  fact,  the  shares 
which  Hannay  got  were  supposed  to  be  shares  to  which  George 
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was  entitled,  and  to  have  been  issued  to  Hannay  by  his  direction. 
Straehan  and  van  Zuilecom  got  their  shares  for  consenting  to 
act  as  directors,  van  Zuilecom  says  that  he  also  agreed  to 
obtain  as  many  subscribers  as  he  ooulH,  and  Scott  thinks  that  he 
obtained  some,  but  the  evidence  on  this  point  is  so  slight  that  I 
cannot  regard  it  seriously.  It  is  not  suggested  that  there  was 
any  agreement  to  remunerate  these  gentlemen  for  acting  as 
provisiiHial  directors,  and  their  ren^uneratiou  as  directors  was 
fixed  by  the  articles,  and  they  were  entitled  to  nothing  else. 
The  truth  is  that  these  shares  were  presents,  and  were  not  given 
for  Mrvices  rendered  to  or  for  the  benefit  of  the  company  within 
the  meaning  of  the  Resolution.  The, whole  of  Long's  280  shares 
stand,  in  my  opinion,  in  the  same  position.  It  is  true  that  an 
eflTort  is  made  in  the  affidavits  to  apportion  them  between  a 
supposed  payment  for  preliminary  services  and  a  supposed  pay- 
ment for  director's  servicea  The  authorities  (Scott  and  Hannay) 
are,  however,  not  agreed  as  to  what  Uie  apportionment  should  be, 
and  if  they  cannot  explain  the  matter  I  see  no  reason  why  I 
should  endeavour  to  do  so ;  the  more  so  as  I  am  convinced,  from 
a  careful  perusal  of  the  evidence,  that  the  effort  at  apportionment 
made  by  the  affidavits  is  a  belated  attempt  to  do  what  the  parties 
at  the  time  never  thought  of  doing  or  intended  to  do.  Long  was 
supposed  (erroneously,  in  fact,  but  that  makes  no  difference)  to 
require  280  shares  to  make  up  his  director's  qualification,  and 
they  were  given  to  him  accordingly.  The  services  supposed  to 
have  been  rendered  are  of  the  most  nebulous  description.  He  is 
said  to  have  made  journeys  to  the  company's  property  to  inspect 
and  to  have  had  assays  made,  but  the  rest  of  the  so-called 
services  are  summed  up  by  Bernard  Scott  under  the  loose  ex* 
pression  ''generally  promoted  the  company."  Even  if  these  ser- 
vices were  rendered,  there  is  no  trace  of  Long  having  rendered 
them  under  any  contract  that  he  should  be  paid  for  them,  still 
less  that  he  should  be  paid  for  them  by  the  company. 

It  is  not  necessfitry  to  go  further  to  show  that  all  these  per- 
sons are  contributories  for  the  full  amount  of  the  shares  which 
have  been  issued  to  them.  But  there  is  another  point,  equally 
fatal  to  them,  which  I  wish  to  mention,  and  that  is  that  the 
issue  of  all  these  shares,  as  a  reward  for  services,  was  obtained 
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by  collusion,  and  did  not  in  any  sense  represent  a  real  and  bond 
fide  decision  on  the  part  of  the  company.  It  is  well  established 
that  promoters  stand  in  a  fiduciary  relation  to  the  company 
which  they  promote.  They  are  not  merely  its  parents,  but  they 
are  its  creators.  They  fashion  and  mould  it  according  to  their 
will.  They  endow  it  with  powers  or  limit  its  activities  in  any 
manner  they  think  fit  And  they  cannot  complain  if  the  law 
makes  them  (as  it  does)  the  guardians  and  protectors  of  its 
infant  life.  The  duties  and  obligations  which  this  position  of 
trust  places  upon  promoters  are  (to  use  the  words  of  Lindlet, 
L.J.,  in  Re  Olympia  Limited,  [1898]  2  Ch.  165) ''  imposed  by  the 
plainest  dictates  of  common  honesty  as  well  as  by  well-settled 
principles  of  company  law."  They  include  the  duty  of  not 
making  a  secret  profit  at  the  company's  expense,  and  also  (if 
they  wish  it  to  enter  into  contracts  with  or  make  payments  to 
themselves)  to  furnish  it  with  a  board  of  directors, "  who  can  and 
do  exercise  an  independent  and  intelligent  judgment  on  the 
transaction"  (see  EHanger  v.  New  Sombrero  Phosphate  Co., 
3  AC.  1236,  per  Lord  Cairns).  It  was  held  in  the  Erlanger 
case  that  a  contract  for  sale  between  the  promoters  and  the 
company  could  not  stand  where  the  company's  concurrence  had 
been  obtained  by  means  of  a  board  of  directors  who  were  merely 
the  nominees  and  creatures  of  the  promoters.  It  does  not  seem 
jbo  me  to  make  any  difference  whether  the  company  is  asked  to 
buy  property  or  to  remunerate  for  services.  In  either  case  the 
promoters  seek  to  obtain  a  payment  for  themselves  out  of  the 
company's  assets,  and  it  is  plain  that  they  must  furnish  the 
company  with  a  body  of  agents  who  can  fairly  and  impartially 
consider  whether  such  payment  ought  to  be  made  or  not  What 
was  the  position  of  the  directors  in  this  case  ?  Bernard  Scott 
himself  was  one  of  them,  and  the  other  five  had  all  accepted 
promises  of  shares  from  the  promoters.  For  nearly  two  months 
before  the  company  was  formed  they  had  been  holding  (with 
two  other  persons  who  dropped  out,  and  for  one  of  whom 
Anderson  was  substituted)  periodical  meetings  under  the  name 
of  provisional  directors.  There  was  no  objection  to  this  (except 
that  persons  who  call  themselves  provisional  directors  are  liable 
to  be  misled  into  thinking  that  they  have  powers  which  they 
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have  not),  if  only  they  had  devoted  themselves  to  safegoarding 
and  protecting  the  interests  of  the  public  who  were  to  be  asked 
to  subscribe  the  whole  cash  capital  of  the  company.  But  in  fact 
they  simply  identified  themselves  with  the  nominal  promoters, 
becoming,  in  all  but  name,  promoters  themselves.  They  sanc- 
tioned a  prospectus  which  the  promoters  had  prepared,  and 
which  was  fraudulent  because  it  represented  that  there  were  to 
be  5000  promotion  shares,  whereas  in  fact  there  were  to  be 
18,000.  They  took  in  common  with  the  promoters  their  ({uota 
of  paid-up  shares ;  and  not  at  one  single  meeting  of  either  the 
provisional  or  the  actual  board  was  the  issue  of  the  paid-up 
shares  sanctioned  or  even  discussed.  If  we  assume  that  the 
meeting  on  the  8th  April,  mentioned  by  Beniard  Scott  for  the 
first  time  in  his  evidence  in  Court,  really  took  place,  it  was  at 
best  an  informal  meeting  at  which  the  promoters  as  well  as  the 
directors  were  represented,  and  the  proceedings  of  which  were 
not  formal  or  important  enough  to  recjuire  minutes  to  be  kept. 
As  Mr.  Scott  said  in  evidence,  every  one  knew  what  each  person 
was  to  get.  And  it  was  not  considered  necessary  to  ask  the 
formal  sanction  of  the  directors  to  what  it  was  well  understood 
they  could  not  and  would  not  refuse.  In  these  circumstances  it 
is  idle  to  say  that  there  was  a  bond  fide  issue  by  the  company  of 
fully  paid  shares  in  consideration  of  services  rendered.  In  my 
opinion  the  whole  proceeding  was  collusive  and  fraudulent. 
The  promoters  obtained  their  shares  by  means  of  a  gross  breach 
of  their  fiduciary  obligations,  and  those  which  the  directors 
received  they  issued  to  themselves  in  nominal  performance  of  a 
promise  which  was  nothing  but  a  bribe. 

It  may  be  said  that  the  principles  which  I  have  enunciated 
bear  hardly  on  promoters  who  render  great  services  and  under- 
take great  liabilities,  for  which  it  is  only  fair  that  they  should 
be  remunerated.  I  agree  that  it  is  only  fair.  There  is  no  objec- 
tion whatever  to  promoters  being  remunerated,  and  the  articles 
in  the  present  cas^  provide  a  method  by  which  the  promoters 
could  have  been  remunerated  had  the  funds  of  the  company  been 
sufficient  for  the  purpose.  The  objection  is  not  to  the  promoters 
being  remunerated,  but  to  their  fixing  their  own  remuneration 
and  paying  it  out  of  the  cbifers  of  the  company  without  giving 
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it  an  opportunity  of  saying  yea  or  nay.  To  take  such  remunera- 
tion as  a  proper  board  of  directors  after  due  deliberation  has 
thought  fit  to  award  is  one  thing.  To  take  it  from  the  hands  of 
a  board  whose  discretion,  through  the  contrivance  of  the  pro- 
moters themselves,  is  paralysed  and  their  wills  held  &st  by 
CDrruption  and  self-interest,  is  a  proceeding  which  morality  and 
law  alike  combine  to  condemn. 

It  remains  to  be  seen  whether  any  of  these  respondents  can 
escape  from  his  liability  on  the  ground  that  he  did  not  intend 
to  take  anything  but  fully  paid  shares,  or  oh  the  ground  that 
the  company  is  estopped  by  the  certificates  from  denying  that 
the  shares  are  fully  paid.  Estoppel  is  out  of  the  question,  aild 
was  not  suggested  in  argument  on  behalf  of  any  of  these  persona 
As  regards  the  other  point,  it  is  probably  true  that  none  of  them 
intended  to  take  shares  involving  a  liaUlity.  But  this  was  a 
mistake  of  law  on  which  the  case  of  Roath  v.  Th^i  State,  decided 
by  the  late  High  Court  (6-  C.L.J.  S04),  shows  that  they  cannei 
rely.  But  they  knew  airthe  facts  as  well  or  betteir  than  I  da 
And  having,  with  this  knowledge,  accepted  and  retained  their 
shares,  it  seems  quite  plain  that  they  cannot  escape  from  tbe 
obligation  to  pay  for  them.  All  these  persons  will  theref(Nie 
remain  on  the  list  of  coilitributories  for  the  shares  which  were 
actually  issued  to  them. 

Strachan,  van  Zuilecom,  Long  and  Hannay  are  also  sought 
to  be  made  liable  for  shares  for  which  their  names  appear  as 
signatories  of  the  articles  of  association  in  excess  of  those 
actually  issued.  Hannay  signed  his  own  name  and  filled  in 
after  it  the  number  2500.  It  was  not  contended  that  he  could 
escape  liability  on  the  shares  for  which  he  so  signed.  He  is 
therefore  liable  for  the  whole  2500.  Strachan,  van  ZuSeoom 
and  Long  signed  their  own  names,  but  the  number  of  shares 
(1250,  750  and  3260  respectively)  was  in  each  case  subsequently 
filled  up  by  Hannay.  Long's  3260  included  1100  for  which  he 
paid  in  the  ordinary  way,  and  120  which  he  received  as  one  of 
the  Rosemount  vendors,  so  that  it  is  only  the  balance  (2040)  which 
has  now  to  be  considered.  It  cannot,  I  think,  be  doubted  (id- 
deed  it  was  not  denied)  that  each  of  these  directors  intended  to- 
leave  it  to  Hannay  to  insert  the  number  of  shares;  and  Hannay 's 
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explanation  of  this  is  that  when  the  articles  were  signed  it  had 
not  been  finally  decided  what  shares  each  person  was  to  receive. 
But  even  if  this  explanation  be  accepted,  it  does  not  follow  that 
they  did  not  know  what  Hannay  had  done  and  sanction  his 
action  by  not  repudiating  it    Seeing  that  they  were  directors, 
the  presumption  must,  I  think,  be  that  they  did  know.    In  point 
of  fact  neither  Strachan  nor  van  Zuilecom  have  ever  .denied  that 
they  knew.    Each  of  them  has  made  an  affidavit  in  the  present 
case,  but  Strachan  merely  says  that  he  never  applied  for  the 
shares,  and  that  the  number  of  shares  set  opposite  his  signature 
was  .not  inserted  fay  himself,  and  van  Zuilecom  contents  himself 
with  asserting  that  the  number  of  shares  set  opposite  his  name 
was  filled  in  after  he  had  signed  the  deed.    I  cannot  think  that 
this  is  an  eflectual  way  of  discharging  the  onus  that  reste  upon 
them ;  and  I  feel  bound  to  come  to  the  conclusion  that  they  were 
perfecUy  well  aware  what  Hannay  had  done,  and  either  autho- 
rised him  to  fill  in  the  numbers  in  the  first  instance  or  have  since 
accepted  the  consequences  of  his  act  by  not  repudiating  it.    It  is 
not  more  extraordinary  that  Strachan  and  van  Zuilecom  should 
have  done  this,  than  it  is  that  Hannay  should  have  filled  up 
2600  after  his  own  name.    It  was  desired  to  obtain  registration, 
and  the  only  way  to  do  it  was  to  insert  shares  at  random. 
Hai^nay  admittedly  did  this,  and  I  can  hardly  suppose  that  h^ 
diet  it  without  the  knowledge  of  the  directors.    They  all  seem  to 
have  supposed 'that  it  was  a  formality  involving  no  consequences. 
Loqg^s  case  seems  at  first  sight  a  little  harder  than  those  of  the 
other  two,  because  he  left  the  board  at  the  end  of  May,  1903,  and 
is  not  now  here  to  tell  his  own  tale.    But  substantially  the  same 
presumption  is  against  him  as  against  the  others,  and  it  is  not 
dischaerged.      No  doubt  uncorroborated  claims  against  a  dead 
man's  estate  must  be  viewed  with  suspicion,  but  this  claim  is 
corroborated  fay  Long's  own  signature  of  the  articles  and  by  the 
official  position  which  he  then  held  as  a  director  of  the,  company. 
It  should  perhaps  be  mentioned  that  Hannay  seems  to  have  in- 
tended the  additional  750  shares  added  to  Strachan's  name  to 
represent  the  Qolden  Valley  vendor  shares  and  SOOO  of  the  8260 
inserted  after  Long's  name  to  represent  the  Rosemount  vendor 
shares.     But  I  cannot  see  that  this  affects  the  matter.     The 
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contract  created  by  the  signature  of  the  articles  depends  on  the 
statute,  not  on  what  was  the  intention  in  the  minds  of  the 
parties. 

I  will  take  next  the  case  of  the  remaining  director,  Anderson^ 
He  signed  the  articles  for  2000  shares,  and  it  is  not  saggested 
that  the  number  was  inserted  without  his  authority.  He  also 
appears  in  the  books  of  the  company  as  the  holder  of  2000  shares. 
Of  these  he  subscribed  and  paid  for  250  in  the  ordinary  way. 
Another  1000  were  issued  Uy  him  out  of  the  brokerage  shares  in 
the  terms  of  a  letter  written  to  him  by  the  promoters  and  Hannay 
on  the  26th  March,  which  states:  "In  consideration  of  your 
having  taken  up  500  shares  in  the  Kosemount  Syndicate,  we,  the 
undersigned,  hereby  guarantee  to  you  a  further  1000  shares  in 
the  syndicate,  issue  of  which  will  be  made  in  due  course.*'  The 
remaining  750  shares  all  belonged  to  Maver  &  Co.,  500  of  them 
being  shares  promised  to  them  by  a  letter,  also  dated  the  25ih 
March  and  signed  by  the  promoters  and  Hannay,  as  commissicm 
for  placing  shares,  and  250  of  them  being  shares  for  which  Maver 
ik  Co.  had  subscribed.  The  500  shares  referred  to  in  the  letter  to 
Anderson  of  the  25th  March  were  the  250  which  Anderson  had 
paid  for  and  the  250  which  Maver  &  Co.  had  paid  for.  In  order 
to  appreciate  Anderson's  position,  a  short  statement  of  the  facts 
so  far  as  they  concern  him  is  necessary.  Early  in  Felnruary 
Anderson  was  asked  to  act  as  the  company's  broker  in  Port 
Elizabeth.  He  refused,  but  suggested  Maver  &  Ca,  who  oon* 
sented.  Anderson  then  came  to  Johannesburg  and  agreed  to  be- 
come a  director  of  the  company.  He  was  appointed  a  provisional 
director  on  the  4th  Marck  At  or  about  the  same  Ume  he  appUed 
and  paid  for  250  shares.  It  was  then  supposed  that  the  directors, 
qualification  would  be  500  shares,  and  to  make  up  this  amount 
Maver  &  Co.,  at  Anderson^  request,  permitted  the  250  shares  for 
which  they  had  subscribed,  and  which  were  paid  for  on  the  21st 
March,  to  be  placed  in  his  name.  On  the  2(th  March  a  provi- 
sional board  meeting  was  held  at  which  Anderson  was  present 
and  also  Scott  and  Hannay  and  George  (the  latter,  as  the  minutes 
say,  by  invitation) ;  and  on  the  same  day  the  letters  to  which  I 
have  referred,  signed"  by  Scott,.  Levy,  George  and  Hannay,  were 
written  to  Maver  &  Co.  and  Anderson  respectively.    For  soma 
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reason  which  in  not  apparent  Maver  &  Co/s  500  shares  as  well  an 
Anderson's  1000  were  issued  in  Anderson's  name ;  and  on  the  28th 
March  he  signed  the  articles  of  association  for  2000  shares,  and 
Haver  &  CIo/s  signature  was  also  affixed  to  them  by  Hannay 
(without  authority)  fqr  600  shares,  the  two  together  signing  for 
500  more  shares  than  the  two  of  them  together  had  agreed  to 
take.  Mr.  Anderson  in  his  affidavit  in  answer  to  the  present 
application  gives  the  following  version  of  the  story :  "  After  the 
prospectus  of  the  Kosemount  Syndicate  was  issued  I  agreed  to 
take  £500  in  fully  paid  up  shares  of  £1  each,  which  amount  was 
duly  paid,  in  consideration  of  which  I  was  handed  750  shares  f<Mr 
services  rendered  in  connection  with  the  flotation  of  the  syndi- 
cate in  Port  Elizabeth,  and  also  for  allowing  my  name  to  appear 
on  the  board  of  directors  as  representing  Port  Elizabeth  share* 
holders.  At  the  same  time  I  was  handed  750  shares  by  the 
promoters  issued  in  my  name  to  indorse  over  to  Messrs.  Maver  ft 
Ca,  lHx>kers  at  Port  Elizabeth,  for  services  ^rendered  by  them.  I 
never  made  any  application  for  such  bonus  shares,  and  treated 
them  as  shares  given  for  underwriting  the  aforesaid  amount  of 
£600."  This  statement  is  not  consistent  with  the  facts  as  they 
appear  from  the  other  affidavits  and  the  letters,  and  in  itself  it  is 
unconvincing.  There  is  nothing  to  show  that  Anderson  placed 
Maver  ft  C!o.'s  250  shares  or  that  he  ever  underwrote  any  shares, 
iftyr  did  he  himself  take  up  500  shares  as  the  affidavit  saya  I  am 
far  from  being  satisfied  that  Anderson  ever  rendered  any  services 
for  which  he  was  entitled  to  be  paid,  or  that  there  was  any  band 
fide  issue  of  shares  by  the  company  in  payment  for  any  such 
services.  I  cannot  restrain  a  suspicion  that  the  letter  of  the  25th 
March  was  written  in  collusion  with  Anderson  himself,  and  that 
the  motive  for  it  is  to  be  sought  far  more  in  the  desire  to  make 
up  the  number  of  sliares  required  for  registration  than  in  any 
thought  of  bond  fide  remuneration  for  boTui  fide  services.  I 
therefore  hold  that  Anderson  is  not  entitled  to  the  benefit  of  the 
Yolksraad  Resolution  as  regards  these  1000  shares. 

It  remains  to  consider  what  the  position  is  &s  regards  the 
750  shares  for  which  he  signed  the  articles  over  and  above  the 
1000  ehares  given  to  him  and  the  250  for  which- he  paid.  I  h^ve 
already  expressed  my  <q»inion  that  the.  signature  of  thaartidesi 
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binds  the  signatory  to  take  and  pay  for  the  shares  for  which  he 
signs.  It  was  held  in  Migotti'a  case  (L.R.  4  Eq.  238)  that  the  con- 
tract created  by  the  signature  of  the  memorandum  of  association 
(which  is  snbstantially  the  same  as  that  created  by  the  signature 
of  the  articles  of  association  under  the  Transvaal  Law)  was  not 
satisfied  by  the  issue  in  the  name  of  the  signatory  of  shares  paid 
for  by  another  perscm;  and  this  case  was  approved  in  DrummafuTs 
case  (4  Ch.  App.  772),  Where  Qipfard,  L.J.,  said  (p.  778)  that  in 
his  opinion  MigaUi's  case  waft  most  correctly  decided.  In  my 
opinion  Anderson  might  have  been  made  a  oontoibutcHy  for  the 
whole  2000  shares  for  which  he  signed  the  articles  except  the 
250  which  he  paid  for  himself.  I  am  only  asked,  however,  to 
place  him  on  the  list  for  1500,  and  I  do  not  think  that  I  should 
be  justified,  of  my  own  motion,  in  making  a  larger  order  against 
him  than  I  am  asked  to  do.  He  will  therefore  remain  on  the 
list  for  the  1500  shares  for  which  the  liquidators  ask. 

I  will  next  take  the  cases  of  Paul  Scott,  Mrs.  Daglishe,  Frames, 
Charlton,  James,  Rochat  and  Scott  Alexander.  Paul  Scott  is  a 
brother  of  Bernard  Scott.  It  appears  that  while  a  double  trans- 
fer of  the  claims  was  in  contemplation  he  was  asked  by  his 
brother  to  allow  the  transfer  from  the  original  vendors  to  be 
taken  in  his  name,  and  was  promised  1000  shares  for  so  doing. 
When  the  idea  of  a  double  transfer  was  abandoned  Bernard 
Scott  says  that  he  gave  Paul  350  shares  as  a  aoUUium.  Paul 
Scott's  story  is  that  the  shares  were  promised  to  him  for  having 
introduced  the  property  in  the  first  instance ;  but  I  think  he  is 
mistaken  in  this,  although  it  is  quite  possible  tliat  the  reason  for 
which  the  shares  were  promised  was  left  rather  indefinite.  But 
however  this  may  be,  Bei-nard  Scott  says  that  he  gave  his  brother 
the  shares ;  and  Paul  Scott  says  that  he  understood  that  they 
were  shares  to  which  Bernard  himself  was  entitled.  There  is 
nothing  to  contradict  this,  and  I  therefore  take  it  as  a  fact  that 
these  shares  were  intended  to  be  and  were  accepted  by  Paul  Scott 
as  a  present  to  him  by  Bernard  of  shares  which  belonged  to 
Bernard.  Mrs.  Daglishe  received  100  shares,  which  were  part  of 
those  which  Hannay  was  supposed  to  be  entitled  to  get  from 
Qeorge.  She  was  Hanuay's  mother-in-law,  and  the  shares  were 
a  present  from  him.     Frames  was  given  50  shares,  admittedly 


Ih»»00NTRIBUTORIE8ROSEMOUNTO.M. SYNDICATE.  303 

as  a  present  from  Bernard  Scott.  Charlton  and  James  received 
50  shares  each.  The  whole  hondred  was  a  pree^it  from 
Frank  Sladden  (who  was  supposed  to  be  entiUed  to  2000 
shares  as  commission)  to  Charlton,  and  he  gave  50  of  them 
to  James.  Bochat's  position  is  very  moch  the  same.  He 
received  150  shares  in  pursuance  of  a  letter  sent  to  him  on 
the  2nd  February,  and  signed  "B.  Scott  ft  Co./'  which  pro- 
mised £50  and  100  shares  out  of  Frank  Sladden's  commission. 
Scott  Alexander  appears  in  the  books  of  the  company  as  the 
owner  of  750  brokerage  shares,  alleged  to  have  been  given  to 
him  for  services  rendered.  It  appears  that  Mr.  Alexander  was 
promised  by  the  promoters  750  shares  for  placing  them  in 
communication  with  the  Rosemount  vendors  when  he  advised 
(as  I  have  already  stated)  that  the  Bosemount  claims  should  be 
secured  in  addition  to  the  Golden  Valley  claims.  It  is  not  dear 
that  the  amount  'of  the  remuneration  was  fixed  when  Alexander 
undertook  the  business  of  endeavouring  to  place  the  promoters 
in  a  position  to  secure  the  Bosemount  property ;  but  it  is  stated 
(probably  with  truth,  seeing  that  Alexander  was  a  professional 
man  who  had  no  connection  with  the  promoters,  and  had  already 
been  professionally  employed  by  them  to  report  on  the  Golden 
Valley  block)  that  it  was  understood  that  he  was  to  be  remu- 
nerated I  take  it,  therefore,  that  Alexander  did  render  services 
for  which  he  was  justified  in  expecting  to  be  paid,  though  I 
doubt  whether  it  was  intended  that  he  should  look  to  the 
company  for  his  remuneration.  He  says  himself  that  he  under- 
stood that  the  shares  he  had  got  were  given  to  him  as  a  nominee 
of  the  vendors,  meaning  (as  I  interpret  it)  that  he  was  getting 
shares  to  which  the  vendors  were  entitled ;  and  he  says  that  he 
understood  that  the  shares  were  fully  paid.  Bernard  Scott  and 
Hannay  both  say  (untruly,  in  fact,  but  their  allegations  never- 
theless support  Alexander's  statement  of  what  his  own  belief 
was)  that  Alexander's  750  shares  were  vendors'  shares  allotted 
to  him  on  the  nomination  of  the  promoters.  It  seems  to  me, 
therefore,  that,  leaving  the  question  of  services  out  of  account, 
Alexander  (like  Paul  Scott,  Mrs.  Daglishc,  Charlton  and  James) 
believed  that  he  was  receiving  shares  which  belonged  to  third 
persons,  and  which  those  third  persons  had  paid  for. 
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It  was  argued  on  behalf  of  Paul  Scofct,  Frames  and  Scott 
Alexander  (and  Mrs.  Daglishe,  Charlton,  James  and  Rochat^ 
who  did  not  appear,  are  equally  entitled  to  the  benefit  of  the 
point  if  it  is  a  good  one),  that  the  liquidators  are  estopped  by 
the  certificates  from  denying  that  the  shares  are  fully  paid. 
Now  to  create  on  estoppel  three  circumstances  must  concur:  (1) 
There  must  be  a  false  representation ;  (2)  the  person  who  seeks 
to  set  up  the  estoppel  must  not  have  known  that  the  representa- 
tion was  untrue ;  and  (3)  he  must  have  acted  upon  it  In  the 
present  case  there  was  clearly  a  false  representation.  Did  these 
respondents  then  know  that  it  was  false  ?  Let  me  first  consider 
what,  short  of  actual  knowledge,  will  bar  the  person  to  whom 
the  false  representation  is  made  from  setting  up  an  estoppel  ?  It 
seems  quite  dear  that  in  cases  of  this  kind  the  ordinary  doctrines 
of  constructive  notice  have  little  if  any  application.  If  one  man 
tells  another  a  falsehood  he  cannot  complain  if  the  other  man 
believes  it.  It  would  be  monstrous  to  allow  him  to  say,  "  It  is 
true  that  I  told  your  a  lie,  but  if  you  hod  carefully  investigated 
and  sifted  the  circumstances,  and  taken  advice  on  any  points  the 
significance  of  which  you  did  not  quite  understand,  you  wouUt 
have  found  out  that  what  I  said  was  not  trae."  It  is  obvious 
that  a  person  who  has  deceived  another  cannot  shelter  himself 
behind  an  argument  of  this  sort.  I  refer  to  Parbury'8  case 
([1896]  1  Ch.  106)  08  on  authority,  for  the  proposition  that  a 
person  cannot  be  precluded  on  the  ground  of  knowledge  from 
relying  on  an  estoppel  unless  he  either  actually  knew  that  the 
representation  was  false  or  consciously  abstained  from  doing 
something  which  in  the  ordinary  course,  of  business  he  would 
have  done  because  he  was  afraid  of  finding  out  the  truth.  Some 
stress  was  laid  on  the  fact  that  all  these  people  were  original 
allottees,  but  this  (as  was  pointed  out  in  Pavhwry'a  case)  is  a 
mere  question  of  the  onus  of  proof.  There  is  a  presumption 
that  an  original  allottee  knows  the  circumstances  under  which 
the  shares  were  allotted ;  but  this,  like  all  presumptions,  may  be 
rebutted.  In  the  present  case  the  facts  are  in  evidence,  and 
I.have*simply  to  consider  whether  the  several  respondents  knew 
that  the  representation  was  false  or  wilfully  refrained  from 
knowing.    It  seems  to  me  that  I  cannot  arrive  at  any  such  coo* 
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closion.  All  these  persons,  althoagh  the  shares  were  issued  to 
them  direct,  were  in  substance  transferees,  because  they  were 
taking  shares  which  they  understood  belonged  to  third  persons ; 
80  that  the  fact  of  their  being  original  allottees  argues  no  know- 
ledge that  the  shares  were  not  paid  for.  They  naturally  sup- 
posed that  they  had  been  paid  for  by  the  persons  to  whom  they 
supposed  them  to  belong.  As  regards  Frames,  Charlton,  James 
and  Alexander  this  ends  the  matter ;  and  I  think  also  as  regards 
Mra  Daglishe,  for  I  cannot  assume  that  because  she  was  Hannay's 
mother-in-law  she  knew  the  details  of  the  Rosemount  flotation. 
It  was  suggested  that  Paul  Scott  was  mixed  up  with  the  matter 
from  the  beginning,  and  must  have  been  well  acquainted  with  all 
the  facts.  But  there  is  nothing  to  show  that  he  knew  anything 
more  than  I  have  stated,  namely,  that  there  was  at  first  an  in- 
tention to  have  two  transfers,  which  was  afterwards  abandoned, 
and  I  cannot  infer  from  this  or  from  his  relationship  to  Bernard 
Scott  that  he  knew  that  the  shares  which  Bernard  Scott  was 
giving  him  were  not  paid  for.  It  seems  to  me  that  the  only 
conclusion  open  to  me  on  the  facts  is  that  all  these  persons  took 
their  shares  in  the  bond  fide  belief  that  they  were  (as  the  certifi- 
cates stated)  fully  paid. 

It  remains  to  consider  whether  they  acted  on  the  faith  of  the 
representation.  It  is  not  suggested  that  any  of  them  took  any 
active  step.  But  is  that  necessary  ?  It  seems  to  me  to  make 
but  little  difference  whether  a  man,  relying  on  a  false  representa- 
tion, does  something  which  is  injurious  or  refrains  from  doing 
something  which  would  have  been  beneficial.  And  I  think  it 
clear  that  the  law  draws  no  such  distinction  (see  Knights  v. 
Wiffen,  L.R.  6  Q.B.  660,  and  Dix(m  v.  Kennmvay,  [1900]  1  Ch. 
837).  In  the  last-mentioned  case  the  plaintiff  had  bought  shares 
in  a  company  from  a  broker,  who  was  also  the  secretary  of  the 
company.  She  received  a  fictitious  transfer  of  shares  which 
had  never  really  been  allotted,  but  certificates  under  the  seal  of 
the  company  were  issued  to  her  stating  that  the  shares  were 
fully  paid.  It  was  held  that  the  company  were  estopped  from 
denying  the  representation,  and  Farwell,  J.,  said  (p.  838) :  "  It  is 
sufficient  if  the  fierson  to  whom  the  statement  is  made  rests 
satisfied  with  the  position  taken  up  by  him  in  reliance  on  the 
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statement,  so  that  he  suffers  loss.  Now  it  seems  dear  that  none 
of  the  persons  whose  cases  I  am  now  considering  ever  agreed  or 
intended  to  t^ke  anything  but  paid-up  shares.  There  is  nothing 
to  suggest  that  any  of  them  were  seeking  Bosemount  shares  aa 
an  investment  for  their  money,  and  if  they  had  been  they  might 
have  done  better  by  purchasing  the  shares  in  the  market,  where 
it  may  be  inferred  from  the  company  having  akeady  began  to 
issue  shares  at  a  discount  that  they  could  have  been  bouj^t 
below  par.  I  find  it  impossible  to  doubt  that  if  the  share 
certificates,  instead  of  stating  that  the  shares  were  paid  up,  had 
been  accompanied  or  precrnled  by  a  demand  tor  payment  they 
would  have  been  promptly  sent  back.  I  think  the  representa- 
tions in  the  certificates  lulled  the  shareholders  to  seeority,  and 
prevented  them  from  doing  what  if  they  had  known  the  troth 
they  undoubtedly  would  have  done,  namely,  refuse  to  have 
anything  to  do  with  the  sharea  In  my  opinion  that  was  a 
sufficient  acting  on  the  representation  to. enable  them  to  rely  on 
the  estoppel. 

Mr.  Leonard  pointed  out  with  truth  that  all  the  cases  of 
estoppel  by  certificates  have  been  cases  in  which  the  share- 
holder has  given  value  for  his  shares.  But  this,  although  an 
essential  element  in  a  case  which  rests  on  the  doctrine  of  par- 
chase  for  value  without  notice,  does  not  seem  to  be  an  essential 
element  in  an  estoppel.  **  The  doctrine  of  estoppel,"  said  Lord 
Hebschell  in  BloamerUhal  v.  Ford  ([1897]  AJD.  167X  ia  a  eom- 
mon  law  doctrine,  and  needs  no  assistance  from  the  equitable 
doctrine  of  band  fide  purchase  for  value  without  notice.  And 
more  than  that,  I  think  there  is  a  tendency  perhaps  to  mislead  .  .  . 
to  draw  the  consideration  away  from  the  true  question  at  issoe 
.  .  .  when  we  begin  to  talk  of  purchasers  for  value  without 
notice."  I  therefore  hold  that  the  shares  issued  to  Paul  Seott, 
Mrs.  Daglishe,  Frames,  Charlton,  James  and  Alexander  must  all 
be  taken  as  against  the  liquidators  to  have  been  paid  for,  and 
on  this  ground  their  names  must  be  removed  from  the  list  of 
contributories. 

There  is,  however,  another  ground  on  which  I  think  all  these 
persons  are  equally  entitled  to  escape  liability.  It  is  settled 
in  England  (and  I  do  no(^  see  how  the  conclusion  can  be 
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challeiiged)  that  if  a  man  has  agreed  only  to  accept  fully 
paid  shaanea  (whether  for  no  consideration  or  for  a  considera- 
tion less  than  their  nominal  valoe  is  immaterial)  he  cannot 
be  saddled  with  shares  which  carry  a  liability,  for  such 
shares  are  not  a  compliance  with  the  only  contract  into 
which  he  has  entered  (Amoi's  case,  36  Ch.  D.  702;  Ex  parte 
Sandys,  42  Ch.  D.  '98).  If  such  shar^  are  issued  to  him  he  is 
entitled  to  repudiate  them,  and  if  the  right  of  repudiation  has 
not  been  otherwise  lost  it  may  be  asserted  in  answer  to  a  daim 
by  the  liquidators  in  a  winding  up  (Re  MaeDanald,  [1894]  1  Ch. 
89).  Now,  as  I  have  said,  none  of  the  respondents  with  whom  I 
am  now  dealing  had  any  idea  that  the  shares  were  not  paid  for, 
and  none  of  them  ever  agreed  to  take  shares  which  involved  any 
liability.  All  of  them  were  therefore  entitled  to  repudiate  the 
shares  as  soon  as  they  discovered  the  true  facts,  and  as  there  is 
nothing  to  show  that  they  ever  discovered  the  facts  until  after 
the  liquidation,  it  seems  to  me  that  their  right  of  repudiation 
still  subsists.  It  was  contended  on  behalf  of  Alexander  that  he 
was  entitled  to  repudiate  his  shares  on  the  ground  of  mis- 
representation. But  this  I  think  is  a  mistake.  A  contract 
induced  by  fraud  or  misrepresentation  is  voidable,  not  void,  and 
the  cases  of  Hendefwn  v.  Royal  British  Bank  (7  E.  &  B.  356) 
and  Oakes  v.  Turquarui  (L.R.  2  H.L.  325)  show  that  whatever 
right  of  this  kind  may  subsist  as  between  shareholders,  it  cannot 
be  enforced  as  against  creditors  or  (which  is  the  same  thing) 
against  a  claim  made  by  the  liquidators  in  a  liquidation. 

Paul  Scott  is  placed  on  the  provisional  list  for  3000  shares, 
being  the  number  appearing  after  his  signature  in  the  articles  of 
association;  but  the  evidence  showed  clearly  that  the  figure  was 
inserted  by  B[annay  without  authority,  and  Mr.  Leonard  very 
properly  admitted  that  he  could  not  in  any  event  be  made  liable 
for  more  than  the  350  actually  issued. 

The  cases  of  Frank  Sladden,  Canning  and  Cowell  differ  but 
very  slightly  from  those  which  I  have  juat  been  considering. 
Frank  Sladden  is  a  brother  of  Harry  Sladden.  He  was  the 
original  introducer  of  the  whole  business,  and  for  this  was 
promised  by  the  promoters  2000  shares  by  way  of  commis- 
sion.     Only  650  were  issued  to  him,  making,  with   the   100 
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given  by  his  directions  to  Charlton  and  James,  750  in  all.  I 
doubt,  however,  whether  there  was  any.  contract  under  which 
the  company  became  Bound  to  give  Sladden  these  shares ;  and 
there  is  nothing  to  show  that  he  was  ever  informed  or  under- 
stood that  the  shares  were  shares  belonging  to  the  promoters. 
Canning  and  Cowell  received  100  and  50  shares  respectively. 
They  seem  to  have  supposed  that  they  were  getting  these  shares 
in  return  for  some  kind  of  services,  but  the  evidence  as  to  the 
services  is  so  slight  that  I  can  pay  no  attention  to  it  There  is 
nothing  to  show  that  either  of  them  supposed  that  they  were 
getting  shares  belonging  to  the  promoters.  The  shares  of  all 
these  three  persons  were  therefore  bonus  shares  purporting  to 
be  issued  by  the  company  in  pursuance  of  a  promise  made  by 
the  promoters.  None  of  them  knew,  in  fact,  that  the  shares 
were  not  paid  for ;  for  although  Frank  Sladden  was  the  brother 
of  Harry  Sladden,  there  is  nothing  to  show,  and  I  cannot  infer, 
that  he  was  aware  of  the  promotion  arrangements.  I  am  quite 
.satisfied  that  none  of  these  gentlemen  had  the  smallest  intention 
of  taking  shares  which  involved  a  liability,  and  the  observations 
as  to  relying  on  the  certificates  which  I  made  in  reference  to  the 
last  group  of  cases  apply  equally  to  thia  The  only  diflferenoe  is 
that  these  persons  did  not  suppose,  as  the  others  did,  that  the 
shares  they  were  getting  belonged  to  third  persons,  so  that  they 
are  not  in  the  position  of  transfereea  It  may  be  said  that  as 
they  knew  that  their  shares  were  being  issued  for  the  first  time, 
and  that  they  had  not  themselves  paid  for  them,  they  knew 
enough  to  afiect  them  with  notice  that  the  representation  made 
by  the  certificates  was  not  true.  Precisely  the  same  argument 
was  made  the  foundation  of  the  judgment  of  the  court  of  appeal 
in  the  case  of  Bloomenthal  v.  Ford  ([1896]  2  Ch.  526).  But  the 
House  of  Lords  was  of  a  different  opinion ;  and  Lord  Halsbury 
in  giving  judgment  said  ([1896]  A.a  163):  "It  was  said  that 
(i.e.  the  company's  representation  that  the  shares  were  paid) 
could  not  be  true ;  but  it  could  be  true.  It  cannot  be  denied 
that  there  are  some  circumstances  under  which  shares  although 
in  the  possession  and  under  the  dominion  and  control  of  the 
company  itself,  are  shares  which  have  been  fully  paid  up  either 
by  means  of  actual  money  or  by  means  of  such  matters  registered 
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under  the  Companies  Acts  as  would  have  made  them  fully  paid 
up  8hare&"  In  my  opinion,  therefore,  Frank  Sladden,  Canning 
and  Cowell  are  also  entitled  to  be  relieved  of  liability  on  the 
ground  of  estoppel,  and  also  (since  there  is  nothing  to  show  that 
any  of  them  ever  ascertained  the  real  facts  until  the  liquidators' 
claim  was  made)  on  the  ground  that  they  never  agreed  to  take 
shares  not  paid  up.  Their  names  must  therefore  also  be  taken 
off  the  list 

Frank  Sladden's  name  also  appears  as  a  signatory  of  the 
articles  of  association  for  2000  shares.  He  signed  his  name 
himself,  but  the  number  was  filled  up  by  Hannay.  Sladden 
says  that  he  intended  to  sign  the  articles  for  the  2000  shares, 
which  he  supposed  he  was  to  get  as  commission.  He  says  that 
he  told  Hannay  this,  and  also  that  he  would  not  sign  if  it 
involved  liability,  and  that  Hannay  told  him  there  woufd  be  no 
liability.  The  evidence  does  not  clearly  show  when  the  number 
of  shares  which  Sladden  was  to  get  was  definitely  fixed,  and  I 
am  not  prepared  to  hold  that  it  may  not  have  been  between  the 
signature  of  the  articles  and  the  registration  of  the  company. 
I  think  the  true  view  of  the  facts  is  that  Sladden  authorised 
Hannay  to  insert  after  his  signature  the  number  of  shares 
which  it  might  finally  be  arranged  that  he  should  get  as  his 
commission  shares.  If  this  is  so,  then  the  number  2000  was  filled 
in  without  Sladden's  authority,  and  he  cannot  be  held  liable  for 
the  balance  over  750.  As  regards  the  750  the  liability  to  take 
these  arising  from  his  having  signed  the  articles  is  discharged  as 
to  650  by  that  number  of  shares  having  been  issued  to  him,  and 
as  to  100  by  the  shares  issued  by  his  directions  to  Charlton  and 
James  (see  Duneter's  case,  [1894]  3  Ch.  473).  As  to  all  of  these, 
I  have  already  said  that  the  liquidators  are  estopped  from  saying 
that  they  have  not  been  paid  for. 

Lissack  is  a  Johannesburg  broker,  and  he  was  also  one  of  the 
brokers  named  in  the  prospectus.  He  received  100  promotion 
shares  from  the  company  under  cover  of  a  letter  written  to  him 
by  Hannay  on  the  9th  April,  1901,  which  (omitting  formal  parts) 
was  as  follows :  "As  you  are  our  broker,  we  have  arranged  that 
all  shares  held  by  the  directors  together  with  a  few  other  share- 
holders, amounting  in  all  to  20,000  shares,  will  be  dealt  with 
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ihrbagh  your  good  self.  We  have  been  registered  with  a  capital 
of  £45»000,  and  docaments  can  be  inspected  at  Me&^rs.  Lange- 
brink  fc  Smith.  Will  you  kindly  inform  the  secretary  of  the 
Stock  Elxchange  tiiat  we  wish  our  names  placed  on  the  share 
list  As  soon  as  this  is  arranged  kindly  let  me  know,  as  we 
wish  to  have  them  made  marketable  as  early  ab  possible.  The 
directors  have  granted  you  100  fully  paid  up  shares  in  considera- 
tion of  your  services  in  this  direction."  The  first  class  of  ser- 
vices referred  to  in  this  letter  were  clearly  not  services  to  the 
company,  and  the  second,  namely,  getting  the  company  quoted 
on  the  Stock  Exchange,  lissaek  did  not  render,  because,  as  he 
says,  it  was  not  part  of  a  broker's  business.  Mr.  Lissaek  states 
that  he  did  perform  some  services  for  the  promoters,  and  possibly 
for  the  company.  But  the  letter  does  not  refer  to  these,  and  as 
the  shares  were  offered  and  accepted  on  the  footing  of  the  letter 
I  do  not  think  I  can  go  behind  it.  The  shares  which  lossack 
received  were,  as  I  have  said,  promotion  shares,  but  he  did  not 
know  thi&  All  he  knew  was  that  the  shares  were  given  to  him 
by  the  company.  Lissaek  seems  to  be  in  the  same  position  as 
Frank  Sladden,  Canning  and  CowelL  He  acted  with  perfect 
bona  fides.  He  agreed  to  take  paid-up  shares  and  no  others,  and 
there  is  nothing  to  show  that  he  ever  knew  the  facts  until  after 
the  liquidation.    His  name  will  therefore  be  taken  off  the  list 

Maver  fc  Ck>.  were  the  Cort  Elizabeth  brokers  and  Jansen  fc 
CSa  were  the  CSapetown  brokers  named  in  the  prospectus.  Maver 
&  Ck).  received  from  the  company  certificates  for  500,  and  Jansen 
&  CSa  certificates  for  50  fully  paid  shares  in  pursuance  of 
promises  made  to  them  respectively  by  or  on  behalf  of  the  pro- 
moters. The  promise  to  Maver  &  Co.  (contained  in  the  letter  of 
the  25th  March,  to  which  I  referred  in  dealing  with  Anderson) 
was  of  500  shares  as  consideration  for  their  having  placed  900 
shares,  and  ''  for  the  further  interest  you  intend  taking  in  the 
syndicata"  The  promise  to  Jansen  &  Co.  was  contained  in  a 
letter  of  the  12th  March,  and  was  a  promise  of  50  shares  as 
commission  for  having  placed  400.  In  both  cases  the  shares 
were  issued  out  of  the  brokerage  shares,  and  are  stated  in  the 
company's  books  to  have  been  given  "for  services  rendered" 
Now  although  no  express  contract  is  proved  in  either  of  tiiese 
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oases,  I  think  that  as  both  Maver  ft-Ca  and  Ja^sen  fc  Ca  were 
professional  brokers,  who  could  not  be  expected  to  give  their 
services  for  nothing,  a  contract  to  remunerate  them  ought  to  be 
inferred  from  the  mere  fact  of  their  having  been  employed.  And 
if  this  is  so,  then  although  the  remuneration  was  not  fixed  at  the 
time,  each  of  them  became  entitled  to  a  quarUum  meruit,  the 
amount  of  which  was  fixed  by  the  letters  of  the  25th  and  12th 
March«  I  do  not  quite  see  why  this  did  not  constitute  a  contract, 
and  as  the  remuneration  was  to  be  in  fully  paid  shares  it  must 
clearly  have  been  intended  that  the  brokers  were  to  look  for 
their  remuneration  to  the  company,  and  not  to  the  promoters. 
And  it  seems  to  me  further  that  the  company,  having  received 
the  money  which  was  subscribed  for  the  shares,  have  had  the 
benefit  of  their  services.  I  am  therefore  .of  opinion  that  services 
were  rendered  by  Maver  &  Co.  and  Jansen  &  Co.,  and  that  such 
services  were  ''  for  the  benefit  of  the  company"  within  the  mean- 
ing of  the  Volksraad  Resolution ;  and  as  it  was  clearly  within 
the  power  of  the  company  to  remunerate  for  services  rendered  in 
placing  shares,  I  think  that  these  shares  were  validly  issued  for 
services  rendered.  It  was  urged  that  the  commission  was  ab- 
normally high.  And  so  it  was — 40  per  cent  in  one  case  and  12 
per  cent,  in  the  other.  But  after  all,  the  quavtum  of  the  con- 
sideration is  a  question  for  the  company,  and  unless  the  circum- 
stances are  such  as  to  lead  the  Court  to  infer  that  the  supposed 
contract  was  a  sham,  and  that  there  was  really  no  contract  at  all, 
I  do  not  see  how  in  an  application  of  this  kind  it  can  go  behind 
it  (see  Re  Wragg,  [1897]  1  Ch.  796).  Great  as  the  disparity  in 
the  present  case  appears  to  be,  I  doubt  whether  it  is  greater  than 
it  has  been  in  several  cases  where  a  contract  has  been  supported 
on  the  ground  that  I  am  now  stating.  Take,  for  instance, 
Anderson's  case  (7  Ch.  D.  75),  where  a  company  paid  £150,000 
for  property  which  the  promoters  a  few  days  before  had  bought 
for  £108,000,  yet  the  contract  was  upheld,  and  the  Court  refused 
to  scrutinise  the  amount  of  the  consideration.  As  I  have  already 
said  in  Anderson's  case,  I  suspect  that  Maver  &  Co/s  shares  were 
not  promised  with  the  bond  fide  intention  of  merely  giving  a 
fair  remuneration  for  services.  But  Maver  &  Co.  were  not  im- 
plicated in  this,  and  there  is  not  the  slightest  reason  for  suppos- 
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ing  that  they  acted  otherwise  than  perfectly  bond  fide.  But  in 
addition  to  all  this  it  seems  to  me  that  the  observations  which  I 
made  in  Lissack's  case  apply  also  ix)  Mavcr  &  Co.  and  Jansen 
&  Co.  They  acted  bond  fide.  They  agreed  to  take  paid-up  shares 
and  no  others,  and  there  is  nothing  to  show  that  they  knew  the 
facts  until  after  the  liquidation.  Both  these  firms  must  there- 
fore come  off  the  list. 

Bretherton  and  Connell  are  in  the  same  position  as  Maver 
&  Co.  and  Jansen  &  Co.  They  received  5  shares  each  for  having 
placed  15  and  90  shares  respectively,  Connell  also  receiving  £6 
cash.  Bretherton  was  a  broker  at  Bloerafontein.  Whether 
Connell  was  a  broker  or  not  does  not  appear.  The  names  of 
both  these  persons  will  also  come  off  the  list 

Tangermann's  case  resembles  that  of  the  promoters  and 
directors  in  this,  that  he,  like  they,  was  acquainted  with  the 
facts,  sufficiently  at  all  events  to  know  that  the  shares  had  not 
been  paid  for.  This  indeed  is  not  denied.  Like  them,  therefore, 
he  cannot  rely  on  any  question  of  estoppel  or  of  his  having 
agreed  to  take  only  paid-up  shares.  But  it  was  contended  with 
some  earnestness  that  his  shares  were  awarded  to  him  in  return 
for  services  rendered.  Mr.  Tangermann  is  a  managing  clerk  in 
the  employment  of  Messrs.  Langebrink  &  Smith,  the  solicitors 
who  did  all  the  work  connected  with  the  registration  of  the 
company  and  the  transfer  of  the  claims.  He  was  apparently 
asked  by  the  promoters  to  work  overtime  in  preparing  the 
articles  of  association  and  other  legal  documents,  and  was  pro- 
mised remuneration  for  so  doing.  The  remuneration  took  the 
shape  of  50  promotion  shares,  for  which  he  is  now  sought  to  be 
made  a  contributory.  Now  the  whole  of  the  work  for  which 
Tangermann  is  supposed  to  have  received  this  remuneration  was 
done  for,  and  payed  for  by  Messrs.  Langebrink  &  Smith,  and 
they  in  their  turn  got  their  isosts  from  the  company.  These  50 
shares  were  therefore  given  to  Tangermann  for  services  which 
had  been  or  would  have  to  be  paid  for  a  second  time  to 
Langebrink  &  Smith.  It  was  suggested  that  with  the  consent 
of  Langebrink  &  Smith  a  contract  of  the  kind  alleged  might  be 
made  between  Tangermann  and  the  promoters.  But  there  is  no 
evidence  that  that  was  the  nature  of  the  transaction,  and  I  can- 
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not  make  conjectures.  The  plain  common  sense  of  the  'matter 
seems  to  be  that  these  shares  were  a  present  I  must  therefore 
hold  that  Tangermann's  name  must  be  retained  on  the  list 

As  regards  John  Finlayson,  there  was  a  contract  between 
him  and  the  promoters  that  he  was  to  be  paid  £200  on  the 
flotation  of  the  company  for  having  procured  the  Rosemount 
vendors  (of  whom  he  was  one)  to  sell  their  claims.  Half  of  the 
sum  was  paid  to  him  in  cash^  and  for  the  othef  half  he  received 
from  the  company  and  accepted  200  paid-up  sharea  He  is 
sought  to  be  made  a  contributory  for  the  whole  of  these  shares 
on  the  ground  that  they  were  not  issued  for  services ;  and  it  is 
said  that  even  if  they  were,  they  were  issued  at  a  discount  and 
he  is  liable  for  £100  upon  them.  I  think,  on  the  whole  (although 
the  case  Hes  very  much  on  the  border  line),  that  there  was  a 
contract  with  Finlayson  to  pay  him  £200  for  services,  and  that 
it  was  intended  that  it  should  be  discharged  by  the  company ; 
and  I  think  also  that,  although  the  services  may  have  been 
rather  insignificant,  still,  such  as  they  were,  the  company  had 
the  benefit  of  them.  It  seems  to  me,  therefore,  that  these  shares 
have  been  paid  for  to  the  extent  of  £100.  As  regards  the 
balance,  they  have  not  been  paid  for,  and  seeing  that  Finlayson 
accepted  them  with  the  knowledge  that  they  had  not  been  paid 
for,  it  seems  to  me  that  he  cannot  resist  being  made  a  contributory 
for  this  balance.  Finlayson  is  also  sought  to  be  made  a  con- 
tributory for  £420,  the  balance  alleged  to  be  due  on  700  shares 
issued  to  him  in  payment  for  services  which  he  rendered  direct 
to  the  company,  under  the  following  resolution  passed  at  a 
meeting  of  the  directors  on  the  8th  July :  "  It  was  arranged  that 
he  (Finlayson)  continue  the  drive  thirty  or  forty  feet,  or  until 
countermanded  by  the  board,  payment  to  be  made  in  shares  at 
market  value,  same  now  being  8s.  per  share."  Finlayson  was 
present  at  the  meeting.  It  appears  that  the  payment  he  was  to 
receive  was  to  be  calculated  at  30s.  per  foot ;  and  the  liquidators 
say,  and  it  is  not  denied,  that  he  did  £280  worth  of  work, 
receiving  therefor  700  shares,  which  is  at  the  rate  of  8s.  per 
share.  It  is  said  that  these  shares  were  given  in  payment  for 
services,  and  are  therefore  protected  by  the  Volksraad  Reso- 
lution.     But   the   Resolution   requires   the   shares  to  be  ''in 
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exchange  for  or  in  consideration  of  aervices/'  which  seem  to 
me  to  point  to  the  services  being  more  or  less  an  equivalent  for 
the  money  which  the  shareholders -wonld  otherwise  be  liable  to 
pay  on  the  sharea  No  doubt  it  is  for  the  company  to  decide 
what  is  the  value  of  the  services,  and  if  they  had  simply  given 
shares  without  assigning  a  money  value  to  the  services,  I  think 
(as  I  observed  in  the  cases  of  Maver  &  Co.  and  Jansen  fc  Ca)  that 
the  Court  could  not  go  behind  it  The  case  is,  however,  very 
different  when  the  company  fixes  a  value  in  money  for  the  ser- 
vices, and  then  awards  shares  to  a  larger  amount  (see  Chapman's 
case,  [1895]  1  Ch.  771).  That  is  a  plain  case  of  issuing  shares  at 
a  discount  It  seems  to  me  that  280  of  these  700  shares  have 
been  paid  for  in  services  w,ithiu  the  meaning  of  the  Resolution* 
and  that  the  others  have  not  been  paid  for.  I  must  therefore 
retain  Mr.  Finlayson  on  the  list  of  contributories  for  £§20. 

Mr.  Currie  is  sought  to  be  made  liable  for  £150,  the  balance 
remaining  due  on  350  shares  which  he  obtained  for  £200.  It 
appears  that  there  was  some  talk  of  Currie  becoming  a  director, 
and  on  the  27th  April  Scott  wrote  to  him,  "  To  qualify  yourself  for 
the  directorate  you  will  have  to  hold  600  shares.  I  can  arrange  if 
you  give  the  syndicate  a  cheque  for  £200  we  will  make  your 
holdings  (which  the  letter  stated  to  be  then  150,  possibly  to  be 
increased  to  180)  up  to  500  shares  of  £1  each.  You  must  keep 
this  private,  and  must  give  me  a  reply  before  noon  to-morrow." 
On  the  4th  May  Hannay  wrote  to  Currie  that  "  the  option  giv«n 
by  Scott  for  200  shares  in  the  above  company  .  .  .  can  only  re- 
main open  until  to-morrow  at  noon."  Currie  replied,  "  I  wish  to 
avail  myself  of  the  option  made  me  by  Mr.  Scott  of  bringing  up  my 
holdings  in  the  above  syndicate  to  500  shares  on  the  terms  agreed 
upon."  Hannay  replied  the  same  date  stating  that  the  option 
had  expired,  but  offering  Currie  200  shares  for  £200.  Two 
days  later  (viz.,  on  the  7th  May)  his  assumed  firmness  melted 
away,  and  the  350  shares  were  issued  to  Currie  for  £200,  which 
was  paid  direct  by  him  to  tlie  company.  In  his  affidavit  in 
answer  to  the  present  application  Currie  says  that  he  bought 
the  shares  ''  from  or  through  the  said  Scott,  who  I  knew  was  one 
of  the  vendors  to  the  said  syndicate,  and'who  I  considered  was 
acting  lawfully  in  selling  syndicate  shares  to  me."    But  this  is 
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ineoiifiisteiit  with  another  affidavit  made  by  him  on  the  2lBt 
September,  1904,  in  which  he  says:  ''I  was  offered  by  Mr.  B. 
Scott  on  behalf  of  the  directors  of  the  Roeemount  GaM  Mining 
Co.,  Ltd,  350  shares  in  the  company  for  the  sum  of  £200.  I 
already  held  160  shares  in  the  old  syndicate,  and  these  860  shares 
were  to  make  up  my  hddings  to  600  to  qualify  me  for  a  seat  on 
the  directorate."  And  it  is  also  inconsistent  with  the  corres- 
pondence to  which  I  have  referred.  I  am  satisfied  that  Carrie 
knew  Uiat  he  was  obtaining  his  shares  from  the  company  and 
not  from  Scott,  and  as  he  took  Uiem  and  retained  them  with 
knowledge  that  they  were  not  fully  paid  for  he  is  now  liaUe  for 
the  balance. 

The  Anglian  Mining  and  Finance  Ca  stand  in  a  different 
position  from  any  of  the  respondents  whose  cases  I  have  yet 
considered.  They  were  the  vendors  of  the  Golden  Valley  claims, 
and  as  such  agreed  to  take  750  shares  in  lieu  of  £500,  part  of 
their  pnrchase-money.  They  are  said  to  be  liable  for  £250,  the 
unpaid  balance  of  these  shares.  But  the  difficulty  of  their  case 
is  that  the  shares  were  not  issued  to  them,  but  to  F.  W.  Blood, 
their  chairman ;  and  they  have  never  held  the  shares.  Now  if 
persons  are  to  be  made  contributories,  it  must  be  (as  I  have 
pointed  out)  because  they  have  become  shareholders  or  have 
agreed  to  become  shareholders.  The  Anglian  Company  have 
done  neither.  They  are  not  the  holders  of  the  shares.  If 
any  one  holds  them  it  is  Blood.  Nor  did  they  even  agree  to 
become  shareholdera  All  they  agreed  to  do  was  to  accept  shares 
issued  to  Blood  as  a  discharge  of  their  claim  against  the  com- 
pany. The  person  who  was  to  become  the  shareholder  was 
Blood.  It  is  quite  true  that  Blood  was  a  trustee  for  the  Anglian 
Company,  and  as  such  might  have  claimed  an  indemnity  from 
them  if  he  had  been  made  a  contributory,  but  that  is  a  matter 
with  which  the  Roeemount  Company  have  nothing  to  do  {Kings' 
case,  L.R.  6  Ch.  196).  As  against  them  it  seems  to  me  that  the 
shareholder  was  Blood,  not  the  Anglian  Company.  Their  name 
must  therefore  come  off  the  list. 

Moll,  Brink  and  Leathern  applied  for  shares  in  the  ordinary 
way,  Moll  and  Brink  for  100  each  and  Leathern  for  200.  ^  Moll 
has  paid  £50,  Brink  £5,  and  Leathern  has  given  a  promissory 
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note  for  £200,  which  has  not  been  met.  They  are  therefore  all 
liable  to  contribute  for  the  amounts  due  from  them  respectively. 

Harris,  L.  B.  Levy,  Knott,  Adler  and  Lavenstein  all  appear 
as  signatories  to  the  articles  of  association  with  the  shares  fol- 
lowing (namely,  1000, 1000, 1000,  750  and  600)  inserted  opposite 
their  respective  names.  The  names  and  figures  are  all  in 
Hannay's  handwriting,  and  the  shares  were  never  issued.  The 
liquidators  arc  satisfied  that  none  of  these  gentlemen  ever  autho- 
rised the  signature  of  the  articles  on  their  behalf,  and  ask  for  no 
order  against  them. 

The  cases  of  Dudley,  Miss  Chambers,  Fensham,  Large  and 
Rice  £eem  to  be  all  clear  cases  of  estoppel.  In  each  case  the 
shares  were  obtained  in  this  way.  The  directors  authorised  un- 
issued shares  of  the  company  to  be  sold  at  market  rates,  and 
persons  were  employed  to  sell  the  shares  on  the  terms,  apparently, 
that  they  should  be  at  liberty  to  retain  whatever  purchase-money 
they  obtained  over  and  above  such  market  rates.  Dudley,  Miss 
Chambers,  Fensham,  Large  and  Rice  all  purchased  their  shares  in 
this  way,  and  all  of  them  received  certificates  sealed  by  the  com- 
pany stating  that  the  shares  were  fully  paid.  They  seem  to  me 
to  be  in  exactly  the  same  position  as  Paiil  Scott,  Alexander  and 
Mrs.  Daglishe  and  the  rest  of  that  group.  They  supposed  them- 
selves to  be  purchasing  shares  belonging  to  the  persons  who  pur- 
ported to  sell  them.  It  was  the  company  itself  by  its  directors 
who  put  the  machinery  in  motion  by  which  the  deception  was 
perpetrated,.and  they  confirmed  the  purchasers  in  their  belief  by 
issuing  fully  paid  certificates.  I  think  it  would  be  exceedingly 
wrong  if  the  company  were  to  be  allowed  to  turn  round  now  and 
say  that  these  persons  are  under  any  liability  for  their  shares. 
These  names  will  therefore  all  come  off  the  list 

The  only  i*emaining  cases  are  those  of  van  der  Yelde  and 
Mathcw.  van  der  Velde  at  Hannay's  request  allowed  certificates 
for  500  shares  to  be  made  out  in  his  name,  and  he  executed  a 
blank  transfer  on  the  back  of  each  of  them  and  left  them  wiUi 
Hannay,  with  a  view  to  their  being  sold  on  behalf  of  the  company. 
A  similar  transaction  occurred  in  the  case  of  Mathew,  who  also 
allowed  500  shares  to  be  issued  in  his  name,  executed  blank 
transfers  and  left  .the  scrip  with  Hannay.    Now  it  seems  to  me 
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that' van  der  Vclde  and  Mathew  became  the  holders  of  the  shares 
issned  in  their  names  respectively  as  trustees  for  the  company, 
and  if  the  matter  had  ended  there  they  would  have  been  liable 
on  the  authority  of  Cluipmanand  Barker's  case  (L.R  3  Eq.  361) 
to  pay  for  the  shares.  But  the  certificates  stated  that  the  shares 
were  fully  paid,  and  van  der  Velde  says  that  Hannay  pointed 
out  to  him  that  the  shares  were  fully  paid,  and  that  it  was  there- 
fore immaterial  in  whose  name  they  appeared.  On  the  whole,  I 
think  that  the  case  is  governed  by  Bloomentluil  v.  Ford,  that 
there  was  nothing  to  show  van  der  Velde  and  Mathew  that  the 
shares  had  not  been  paid  for,  and  that  they  were  entitled  to  believe 
and  did  believe  the  company's  representations  that  the  shares 
were  paid  for.  I  therefore  hold  that  the  names  of  these  two  per- 
sons must  be  taken  from  the  list. 

In  the  result  I  make  the  following  order.  Strachan,  van 
Znilecom,  Bernard  Scott,  Qeorge,  Hannay,  Benjamin  Levy 
Tangermann,  Anderson,  Currie,  Moll,  Brink,  Leathern  and 
Long's  estate  will  remain  on  the  list  for  the  full  amount 
asked  by  the  liquidators,  and  Finlayson  will  remain  on  the 
list  .for  £520.  And  all  these  respondents  will  have  to  pay 
any  part  of  the  liquidators'  costs  which  may  be  found  to  be 
solely  referable  to  their  respective  cases.  Ainge  must  pay  any 
costs  solely  referable  to  his  case  incurred  up  to  the  time  at 
which  he  paid  the  £25  claimed  from  him.  The  names  of  all 
the  other  respondents  will  be  removed  from  the  list,  and  their 
costs  and  also  the  costs  of  the  liquidatora  will  be  paid  out  of  the 
company's  assets,  the  liquidators'  costs  being  between  solicitor 
and  client. 

The  question  how  much  each  contributory  should  actually  be 
required  to  pay  is  a  matter  for  a  subsequeiit  application.  All  I 
do  at  present  is  to  fix  the  maximum  limit  of  liability. 

Attorney  for  Strachan :  W.  H,  Dickinson  ;  Attorneys  for  van 
Zuilecom :  Tennant  <fe  Tom ;  Attorney  for  B.  Scott,  Levy  and 
Hannay:  D,  Nimmo;  Attorneys  for  Paul  Scott:  Dtiniat  Jk 
Davis;  Attorneys  for  Finlayson:  Baumann  &  GilfiUan; 
Attorneys  for  F.  Sladden:  Qiiin  tfc  Crozier;  Attorneys  for 
Frames :  Hudson  ifc  Frames ;  Attorneys  for  Tangermann : 
Langebrink  Jk  Smith;   Attorney  for  Lissack,  Maver  &  Co., 
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and  Donald  Currie :  W.  H.  Dickinson ;  Attorneys  for  Soott 
Alexander:  FUmer  A  Lester;  Attorneys  for  Jansen  &  Ck>. : 
Langebrink  A  Smith;  Attorney  for  van  der  Velde :  Leuns  Levy  ; 
Attorneys  for  Executrix  in  estate  of  Long:  Hummelefh  & 
BeHTOLtn, 


HERCULES  CO.,  LTD.,  v.  LAUPICHLER. 
1905.    Jtdy  81.    Bristowe,  J. 

ArhiiraiiaH. — Ordinance  24  of  1904. — Be/erence  to  two  arbilraiore  and 
an  umpires — Failure  qfonepari^  to  appoint  an  arbiiraior. — Band 

A  submifHiion  to  arbitration  provided  that  certain  disputes  between 
applicant  company  and  the  respondent  should  be  referred  to  two 
arbitrators— one  to  be  appointed  by  each  party  and  the  two  of 
them  to  select  a  third.  The  respondent^  having  appointed  bis 
arbitrator,  gave  due  notice  to  the  applicants  to  appoint  their  arbi- 
trator within  seven  days.  '  This  the  applicanti  failed  to  do  owing 
to  a  band  fide  mistake^  which  was  only  discovered  by  the  applicants 
on  the  day  after  the  seven  days  had  elapsed,  and  after  the  re- 
spondent had  notified  them  that  he  had  under  sec  9  of  the  Arbi- 
tration Ordinance  appointed  his  arbitrator  to  act  as  sole  arbitrator. 
Udd^  that  the  appointment  by  respondent  of  his  arbitrator  as  sole 
arbitrator  could  be  set  aside. 

This  was  an  application,  on  notice,  for  an  order  setting  aside 
the  appointment  of  T.  Newcombe  as  sole  arbitrator  in  the  dispute 
between  applicants  and  respondent. 

On  the  17th  March,  1905,  applicants  and  the  respondent 
entered  into  an  agreement  in  terms  of  which  it  was  inter  alia 
provided  that  any  disputes  between  the  parties  under  the  agree- 
ment should  be  settled  by  arbitration ;  that  the  applicant  com- 
pany should  appoint  one  arbitrator,  the  respondent  another,  and 
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that  the  two  arbitrators  thus  chosen  should  select  a  third.  Dis- 
putes did  arise  between  the  parties,  and  on  the  19th  July,  1906, 
the  respondent  notified  the  applicants  that  he  had  appointed  a 
certain  T.  Newcombe  to  act  as  his  arbitrator,  and  called  upon 
them  to  appoint  their  arbitrator  within  seven  days.  On  the 
2l8t  July,  1906,  the  manager  of  the  applicants  forwarded  all  the 
documents  relating  to  the  dispute  to  a  firm  of  solicitors  in  Johan- 
nesburg with  a  view  to  obtaining  advice,  being  under  the  band 
Jide  impression  that  the  said  firm  was  acting  for  the  company. 
On  the  27th  July,  1905,  the  applicants  received  a  communication 
from  the  said  firm  of  solicitors  informing  them  that  they  had 
made  a  mistake  in  sending  the  papers  to  their  firm,  and  that 
another  firm  of  solicitors  was  acting  for  the  company.  On  the 
same  day  the  applicant  company  received  a  communication  from 
the  respondent  notifying  them  that  as  they  had  failed  to  appoint 
an  arbitrator  the  respondent  had  under  sec.  9  of  the  Arbitration 
Ordinance  (24  of  1904)  appointed  Newcombe  to  act  as  sole  arbi- 
trator, and  that  he  wduld  proceed  with  the  arbitration  on  the 
1st  August,  1905.  By  sub-sec.  (b)  of  the  said  section  it  is  pro- 
vided that  *'  when  a  submission  provides  that  a  reference  shall 
be  to  two  arbitrators,  one  to  be  appointed  by  each  party,  then 
unless  the  submission  expresses  a  contrary  intention :  (&)  If  on 
such  reference  one  party  fails  to  appoint  an  arbitrator,  either 
originally  or  by  way  of  substitution  a^  aforesaid,  for  seven  clear 
days  after  the  6thcr  party,  having  appointed  his  arbitrator,  has 
ser\'ed  the  party  making  default  with  notice  to  make  the  appoint- 
ment, the  party  who  has  appointed  an  arbitrator  may  appoint 
that  arbitrator  to  act  as  sole  arbitrator  in  the  reference,  and 
his  award  shall  be  binding  on  both  parties  as  if  he  had  been 
appointed  by  consent ;  provided  that  the  Court  or  a  judge 
may  set  aside  any  appointment  made  in  pursuance  of  this 
section."  The  applicants  thereupon  interviewed  the  solicitor 
for  the  respondent,  and  having  explained  to  him  the  circum- 
stances of  their  failure  to  appoint  an  arbitrator,  requested  him 
to  allow  them  to  appoint  one.  This,  however,  was  refused, 
and  application  was  now  made  to  the  Court  for  an  order  set- 
ting aside  the  appointment  of  Newcombe  as  sole  arbitrator 
and  granting  leave  to  the  applicants  to  appoint  their  arbitrator 
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I  The  application  was  opposed  on  various  grounds.     The  first  was 

i  that  the  respondent  was  poor,  and  that  the  delay  which  would 

I  be  caused  by  the  application  being  granted  would  seriously 

I  inconvenience  him.    Then  it  was  said  that  owing  to  the  failure 

of  the  applicants  to  make  their  appointment  within  the  proper 
time  the  respondent  had  gained  an  advantage  of  which  he 
ought  not  to  be  deprived  by  reason  of  the  fact  that  such  faUure 
on  the  part  of  the  applicants  was  due  to  a  mistake.  What  this 
advantage  amounted  to  was  not  made  quite  clear.  Thirdly,  it 
was  contended  that  as  the  respondent  had  acted  strictly  in 
accordance  with  the  provisions  of  the  Ordinance,  which  were 
clear  and  definite,  the  Court  had  no  power  to  interfere  with  the 
appointment.  For  the  applicants  it  was  contended  that  the 
Ordinance  gave  the  Court  a  discretion,  and  that  under  the  cir- 
cumstances that  discretion  ought  to  be  exercised  in  favour  of  the 
applicanta 

SaiU  Solomon  appeared  for  the  applicanta 
A.  D,  Horne  appeared  for  the  respondent 

Bristowe,  J.,  set  aside  the  appointment  of  T.  Newoombe  as 
sole  arbitrator,  and  ordered  the  applicants  to  appoint  their 
arbitrator  forthwith.  Applicants  to  pay  their  own  costs,  and 
respondent's  coats  to  be  costs  in  the  arbitration. 

Applicants'  Attorneys:  Webber  cfe  Weiitzel ;  Respondent's 
Attorney :  R.  de  B.  Hovell. 
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TRUSTEES  OF  SMOOKLER  v.  GOLOMBICK. 

1905.    August  10.    Bristowe,  J. 

Caniraei, — Building  contraei. — Unpaid  builder  in  po§$B$$ian. — /tmo/- 
veney  of  owner, — Jus  retehUonie. 

An  unpaid  builder,  who  was  in  possession  of  certain  houses  erected  by 
him,  and  claimed  to  retain  possession  until  payment  of  his  charges 
for  tbe  erection  thereof,  Held^  bound  to  give  up  possession  to  the 
trustees  in  ihe  insolvent  estate  of  the  owner,  but  was  allowed  to 
put  a  value  upon  the  security  so  held  by  him. 

This  was  an  application,  on  notice,  for  an  order  compelling 
the  respondent  to  deliver  up  possession  of  certain  premises  to 
the  applicants. 

The  applicants,  Lorie  and  Mendelssohn,  were  the  trustees  in 
the  insolvent  estate  of  one  Smookler.  The  respondent  was  a 
creditor  in  the  estate  of  Smookler  for  the  sum  of  £1773, 12s.  5d., 
being  the  amount  of  a  judgment  which  the  respondent  had 
obtained  against  Smookler  on  a  contract  for  the  erection  of 
certain  houses.  On  the  17th  October,  1904,  Oolombick  under- 
took to  build  two  houses  for  Smookler  on  stand  No.  3168, 
Braamfoutein,  for  £2400.  During  the  course  of  the  building 
operations,  on  the  12th  December,  1904,  Smookler  obtained  an 
advance  of  £1400  from  the  United  Building  Society,  and  specially 
mortgaged  stand  No.  3168.  It  would  seem  that  it  was  under- 
stood that  Smookler  was  to  spend  the  £1400  on  improvements 
on  the  stand,  but  apparently  the  society  took  no  precautions  to 
secure  this  being  done.  They  apparently  knew,  however,  that 
the  building  was  going  on  and  that  the  builder  had  to  be  paid. 
About  the  7th  February,  1905,  the  buildings  having  been  com- 
pleted, Oolombick  got  judgment  with  costs  against  Smookler  for 
the  balance  of  the  amount  due  to  him  on  the  building,  viz., 
£1773, 12fl.  5d.  He  did  not  execute,  but  remained  in  possession 
of  the  stand.  The  applicants  now  claimed  possession  of  the  stand 
in  order  to  realise  and  liquidate  the  estate  of  Smookler.  The 
respondent  claimed  to  retain  possession  under  his  builder's  lien 
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until  payment  of  the  amount  due  to  him.  It  appeared  to  be 
common  cause  that  the  value  of  the  property  was  not  sufficient 
to  meet  both  the  charges  on  it,  but  the  question  of  priority  was 
not  discussed  on  the  present  application.  On  the  27th  April, 
1905,  Smookler's  estate  was  sequestrated  by  another  judgment 
creditor. 

J,  Stratford,  for  applicants,  moved 

/.  B.  WUliamgon,  for  the  respondent,  contended,  firstly,  that 
the  matter  in  dispute  could  only  be  decided  by  action.  Secondly, 
he  referred  to  sec  180,sub-sec  10,  of  the  Administration  of  Estates 
Proclamation,  providing  that  "all  and  singular  the  tadt  hjrpothe- 
cations  following,  or  such  of  them  as  now  by  law  exist,  are  hereby 
abolished.''  Sub-sec  (10)— "  The  tacit  hypothecation  of  persons 
by  whom  ships  and  houses  have  been  built  or  repaired  for  the 
costs  and  charges  thereby  incurred ;  provided  that  nothing  herein- 
contained  shall  be  construed  so  as  to  deprive  any  person  of  any 
right  which  he  may  now  by  law  possess  to  retain  any  property 
whatsoever,  which  shall  be  in  his  actual  possession  until  his  eosts 
and  charges  incurred  thereon  shall  have  been  paid."  See  also 
Fryer  v.  Farquhar's  Trustee  (Buch.  1879,  p.  226) ;  Standard  Bank 
V.  Kruger  &  Co.  (4  E.D.C.  47) ;  Shepherd  v.  McLagan  (1  Off.  Bep. 
125) ;  Brown's  Assignee  v.  PoU  (4  ED.C.  60). 

J.  Stratford,  in  reply,  referred  to  the  following  authorities : 
Law  13  of  1895,  sec  62;  the  Cape  Insolvency  Act,  sec  80; 
Osmond: s  Trustees  v.  HofrMyr  (4  S.G.  43) ;  IVttatoes  of  Triiadk 
V.  Berrange  &  Son  (S  S.C.  217) ;  KeUar's  Trustee  v.  Esmeades 
(3  S.C.  25) ;  Colonial  Oovemment  v.  SmUii,  Lawrence  and  Otker0 
(4  S.C.  195). 

Bristowe,  J.,  granted  the  application  and  ordered  the  re- 
spondent to  deliver  up  possession  of  the  houses  in  question  to  the 
applicants.  The  order  was,  however,  suspended  for  fourteen  days 
in  order  to  enable  the  respondent  to  file  an  affidavit  putting  a 
value  on  the  security  he  held. 

Applicants'  Attorney :  S.  Zwarenstein ;  Respondent's  Attor- 
ney :  Lewis  Levy. 
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BEZUIDENHOUT  AND  OTHERS  v.  JOHAN- 
NESBURG WATERWORKS  ESTATE  AND 
EXPLORATION  CO.,  LTD. 

1905.    August  10.    Bristowe,  J. 

Band  Water  Board. — Ordinance  48  of  1904. — LiabUiHee  in  eonnecHon 
with  undertakings  taken  over. 

The  Rand  Water  Board  Extended  Powers  Ordinance  held  to  have 
constitnted  the  Rand  Water  Board  universal  successor  to  the 
rights  and  liabilities  existing  on  the  appointed  day  in  connection 
with  an  undertaking  taken  over  finder  the  Ordinance. 

Argument  on  an  exception  taken  to  a  declaration. 
The  declaration  was  as  follows : — 

(1)  The  plaintiffs  are  (here  followed  the  names  of  some  ten 
plaintiffs)  landed  proprietors,  owners  of  the  remaining  extent  of 
the  farm  Doomfontein,  No.  140,  Witwatersrand  district. 

(2)  The  defendant  is  the  Johannesburg  Waterworks  Estate 
and  Exploration  Co.,  Ltd.,  a  company  registered  with  limited 
liability  under  the  laws  of  this  colony  and  having  its  head  office 
at  Johannesburg. 

(3), On  the  24th  August,  1889,  the  late  F.  J.  Bezuidenhout, 
senior,  at  that  time  registered  owner  of  Doomfontein,  entered 
into  a  contract  with  one  William  Ross,  by  which  the  said 
William  Ross  obtained  certain  rights  to  the  water  on  a  certain 
portion  of  the  said  farm. 

(4)  Thereafter  the  said  William  Ross  ceded  all  his  rights  in 
the  said  contract  to  the  defendant  company,  and  the  said  cession 
together  with  a  copy  of  the  said  contract  of  the  24th  August, 
1889,  was  duly  registered  and  is  now  registered  in  the  office  of 
the  Registrar  of  Deeds  in  Pretoria. 

(5)  After  such  ceasion,  namely,  on  the  11th  July,  1903,  the 
plaintiffs  (one  of  them,  J.  Q.  Qrobler,  who  was  then  a  minor,  being 
represented  by  his  father  and  natural  guai^iau)  entered  into  a 
notarial  agreement'  with  the  defendant  company,  under  which 


22 i     BEZUIDENHOUT  v.  JOHANNESBURG  ESTATE  (X). 

the  plaintiffs  agreed  to  pay  the  defendant  company  the  8Uin  of 
£10,000,  and  the  defendant  company  agreed  inter  alia  to  cancel 
the  said  contract  of  the  24th  August,  1889. 

(6)  The  plaintiffs  have  paid  the  defendant  company  the  said 
sum  of  £10000,  and  have  otherwise  fulfilled  their  obligations 
under  the  said  agreement  of  the  11th  July,  1903. 

(7)  It  was  the  duty  of  the  defendant  company  effectively  to 
annul  the  said  contract  of  the  24th  August,  1889,  by  causing  the 
same  to  be  cancelled  in  the  office  of  the  Registrar  of  Deeds  at 
Pretoria  by  means  of  registration  of  the  agreement  of  the  11th 
July,  1903,  or  otherwise. 

(8)  The  defendant  company  has  failed  to  cancel  the  said  con- 
tract of  the  24th  August,  1889,  in  the  office  of  the  Registrar  of 
Deeds,  and  such  contract  according  to  the  records  of  the  said 
office  is  still  binding  upon  the  said  farm. 

(9)  The  plaintiffs  have  been  put  to  inconvenience  and  ex- 
pense, and  are  still  subject  to  inconvenience  and  expense,  through 
the  non-cancellation  of  the  said  contract  of  the  24th  August, 
1889,  in  regard  to  giving  transfer  of  portions  of  the  said  farm 
and  in  otherwise  dealing  with  the  said  farm,  and  have  thus 
suffered  damage  to  the  amount  of  £250. 

(10)  Further,  on  the  4th  January,  1897,  a  notarial  agreement 
was  entered  into  by  and  between  B.  C.  Bezuidenhout,  J.  A. 
MuUer,  C.  F.  J.  Meyer,  W.  W.  J.  J.  Bezuidenhout,  W.  A.  S.  Gouws 
and  P.  S.  Grobler,  the  then  owners  of  the  remaining  extent  of 
the  farm  Doornfontein,  and  the  predecessors  in  title  of  the  plain- 
tiffs, of  the  one  part  and  the  defendant  company  of  the  other 
part,  to  the  effect  that  the  defendant  company  should  have 
certain  rights  and  be  subject  to  certain  obligations  in  connection 
with  the  water  and  the  laying  of  pipes  on  that  portion  of  Doorn- 
fontein called  Judith's  Paarl,  and  which  had  been  laid  out  as  a 
township. 

(11)  Such  agreement  was  thereafter  registered  and  is  now 
registered  in  the  office  of  the  Registrar  of  Deeds  against  the 
title  of  the  said  farm  Doornfontein. 

(12)  One  of  the  terms  of  the  said  agreement  of  the  11th 
July,  1903,  was  that  the  agreement  having  reference  to  the 
supply  of  water  to  the  township  of  Judith's  Paarl,  namely,  the 
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aaid  agreement  of  the  4th  January,  1897,  should  be  r^;islered 
only  against  the  Judith's  Paarl  township,  and  that  no  other 
porti(m  of  the  farm  Doornfontein  should  be  affected  thereby. 

(13)  The  defendant  company  has,  contrary  to  the  terms  of 
the  said  agreement,  failed  to  delete  the  said  agreement  from  the 
title  of  the  said  farm  Doornfontein  and  to  confine  the  registra- 
tion of  the  same  to  the  township  Judith's  Paarl. 

(14)  In  consequence  of  the  failure  on  the  part  of  the  defend- 
ant company  to  carry  out  this  condition  of  the  said  agreement, 
the  plaintiffs  have  incurred  damage  in  the  manner  described  in 
paragraph  9  to  the  amount  of  £250. 

(16)  If  the  said  agreement  referred  to  in  paragraph  5  be  not 
carried  out  in  the  matters  herein  specified  plaintiffs  will  incur 
damage  to  the  amount  of  £50,000. 

Plaintiffs  claim :  (a)  Cancellation  in  the  office  of  the  Registrar 
of  Deeds  of  the  said  contract  of  the  24th  August,  1889 ;  (b)  can- 
cellation and  deletion  from  the  title  of  the  said  farm  Doornfontein, 
except  so  far  as  regards  the  township  Judith's  Paarl,  of  the  said 
agreement  of  the  4th  January,  1897 ;  (c)  payment  of  £500  as 
damages;  (d)  or  in  the  alternative  payment  of  £50,000  as 
damages;  (e)  alternative  relief;  (/)  costs  of  suit. 

To  this  declaration  the  defendant  company  excepted  on  the 
ground  that  under  or  by  virtue  of  the  Rand  Water  Board  Ex- 
tended Powers  Ordinance,  1904  (Ordinance  48  of  1904),  and 
Government  Notice  1277  of  1904,  published  in  the  Government 
Gazette  of  the  9th  December,  1904,  the  undertaking  of  the 
defendant  company  as  defined  in  the  said  Ordinance,  and  all 
debts,  liabilities  and  obligations  of  the  defendant  company  were 
transferred  to  and  became  vested  in  a  body  known  as  the  Rand 
Water  Board  as  from  the  Slst  March,  1905,  and  that  in  con- 
sequence thereof  and  of  the  provisions  of  the  said  Ordinance  the 
relief  sought  by  the  plaintiffs  in  this  action  could  not  be  obtained 
against  the  defendant  company. 

J.  W.  Leonard,  K,C.  (with  him  A,  E.  Balfour),  for  the 
defendants,  in  support  of  the  exception  referred  to  sec.  22  of  the 
Rand  Water  Board  Extended  Powers  Ordinance  (48  of  1904),  in 
terms  of  which  it  was  provided  that  "subject  to  the  provisions 
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of  the  Ordinance  as  from  the  appointed  day  the  undertakings 
mentioned  in  schedule  E  of  this  Ordinance  shall  be  transferred 
to  and  shall  vest  in  the  Board,  and  there  shall  also  be  transferred 
from  each  company  therein  mentioned  to  the  Board  all  liabilities 
with  respect  to  any  debentures,  debenture  stock  or  mortgage 
debt  of  such  compamy,  and  all  other  debts,  liabilities  and  obliga- 
tions of  such  company  then  existing  in  connection  with  each 
undertaking."  Amongst  the  undertakings  mentioned  in  schedule 
E  were  the  undertakings  of  the  defendant  company.  The 
"appointed  day"  was,  according  to  Qovemment  Notice  1277 
of  1904,  published  iti  the  Oovemvfient  Oazette  of  the  9th 
December,  1904,  fixed  by  the  Acting  Lieutenant-Qovemor  for 
the  31st  March,  1905. 

R.  Oregorowski  (with  him  /.  de  ViUiers  and  J,  A  WiUia'mson), 
for  the  respondents,  in  support  of  the  declaration :  Only  liabilities 
in  connection  with  an  undertaking  taken  over  were  transferred. 
According  to  sec.  3  the  undertaking  mast  be  a  going  concern  or 
a  right  to  carry  out  certain  works. 

BRibTOWE,  J.,  upheld  the  exception  with  costs.  Sec.  22  of  the 
Rand  Water  Board  Extended  Powers  Ordinance  constituted  the 
Rand  Water  Board  a  universal  successor  to  the  rights  and  lia- 
bilities of  the  Johannesburg  Waterworks  Elstate  and  Exploration 
Company  existing  in  connection  with  an  undertaking  taken  over 
by  the  Rand  Water  Board  on  the  appointed  day. 

Plaintiffs' (Respondents)  Attorneys:  Booth  it  Savory;  Defend- 
ants* (Excipients)  Attorneys :  van  Hvdsteyn,  FeUham  &  Fry. 
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1905.    AusruM  22.    Bristowi,  J. 

LandUrd  and  ienanL — Lea$$, — Affreemeni  to  barrieade  pr«mim$. — Wani 
(^benefieial  oeeupaiian. 

Where  on  the  oatbreak  of  war  a  leaiiee  of  shop  premises  had,  as  a 
protection  against  dangers  which  might  possibly  arise  daring  the 
war,  consented,  for  the  mutual  benefit  of  himself  and  the  lessor, 
to  have  the  leased  premises  barricaded  so  as  to  prevent  him  from 
having  access  thereto,  HeU  that  the  lessee  was  liable  for  full  rest 
for  the  period  of  the  lease  during  which  the  premises  were  so 
barricaded. 

This  was  an  action  for  the  recovery  of  the  sum  of  £105, 
alleged  to  be  due  under  a  leafle  of  certain  shop  premises,  and 
£1050  for  the  use  and  occupation  of  the  said  premises,  less  £26, 
which  had  been  received. 

On  the  23rd  November,  1897,  the  pliuntiif  entered  into  an 
agreement  with  the  defendants  whereby  the  plaintiff  let  add  the 
defendants  hired  a  certain  shop  in  Central  Buildings,  Johannes- 
burg, for  a  term  of  two  years  from  the  1st  January,  1898,  to 
the  31st  December,  1899,  at  a  rental  of  £35  per  month.  The 
defendants  entered  into  occupation  of  the  shop  as  from  the  1st 
January,  1898,  and  remained  in  occupation  until  about  the  13th 
October,  1899.  Rent  had  been  paid  up  to  the  30th  September, 
1899.  When  war  broke  out  between  the  South  African  Re- 
public and  England,  in  October,  1899,  one  Damp,  the  lessee  of 
another  shop  in  the  same  building,  approached  the  plaintiff's 
agent  with  a  view  to  having  the  premises  barricaded  as  a  pro- 
tection against  dangers  which  might  possibly  arise  during  the 
war.  The  agent  consented  to  the  premises  being  barricaded,  and 
Damp  thereupon  approached  defendants'  manager,  one  Martin, 
on  the  subject  of  the  proposed  barricading.  The  evidence  was 
conflicting  as  to  what  exactly  took  place  between  Damp  and 
Martin.  Damp  was  under  the  impression  that  he  proposed  to 
Martin  that  they  should  barricade  the  premises,  and  that  Martin 
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assented.  Martin,  on  the  other  hand,  stated  that  Damp  informed 
him  that  he  had  been  instructed  by  plaintifTs  agent  to  have  the 
premises  barricaded,  and  that  although  he  was  not  agreeable  he 
said  in  reply  that  if  that  were  so  he  could  not  help  it  Damp 
proceeded  to  barricade  the  building,  including  the  shop  oocnpied 
by  the  defendants,  and  the  effect  of  this  barricading,  so  the 
Court  found,  was  to  prevent  the  defendants  from  having  access 
to  their  shop.  While  the  barricading  was  in  progress  Martin 
removed  the  bulk  of  the  defendants'  goods  to  another  store 
in  Johannesburg,  where  business  was  carried  on  during  the 
war  by  Martin.  About  £130  worth  of  goods,  which  were 
described  by  Martin  as  rather  unsaleable,  and  fixtures  to  the 
value  of  about  £30  were  left  by  Martin  in  the  shop  in  the 
Central  Buildings  until  February,  1902.  The  barricading  was 
completed  about  the  14th  October,  1899.  On  the  28th  November, 
1899,  the  defendants  wrofe  the  following  letter  to  plaintifTs 
agent :  "  As  our  lease  of  shop  in  Central  Buildings  terminates  at 
the  end  of  next  month,  the  premises  will  then  be  at  your  disposal. 
We  will  be  prepared  to  hand  them  over,  but  as  you  have  got  the 
same  barricaded  up  we  don't  expect  you  will  be  able  to  do  any- 
thing to  your  benefit  with  them  until  after  things  are  settled, 
when  we  may  be  able  to  arrange  for  fresh  occupancy.  In  the 
meantime  there  is  from  £100  to  £200  worth  of  stock  in  the  shop 
(not  very  saleable  at  present)  which  might  remain  at  our  risk 
in  the  shop  until  you  otherwise  direct.  We  don't  know  what 
arrangements  you  have  made  for  letters  being  forwarded  to  you, 
and  as  we  have  no  idea  of  where  you  or  Mr.  Bain  are  at  present, 
we  are  sending  this  letter  to  your  office  in  Victoria  Buildings  to 
be  forwarded  to  you.     Your  acknowledgment  will  oblige." 

The  plaintiff  now  claimed  from  the  defendants  rent  at  the 
rate  of  £35  per  month  for  October,  November  and  December, 
1899,  under  the  lease,  and  payment  at  a  similar  rate  for  an 
alleged  use  and  occupation  of  the  premises  for  the  period  of 
thirty  months  from  the  Ist  January,  1900,  to  the  30th  June, 
1902.  From  this  amount  was  deducted  a  sum  of  £26,  which  had 
been  received  from  a  sub-tenant  to  whom  the  defendants  had 
sublet  a  portion  of  their  premises. 

The  defendants  tendered  £17,  10s.  for  the  period  from  the 
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Int  to  the  13th  October,  1899.  They  pleaded  that  from  the  14th 
October,  1899,  to  the  end  of  the  lease,  the  Slat  December,  1899, 
they  were  deprived  of  beneficial  occupation  by  reason  of  the  fact 
that  the  plaintiff  had  barricaded  the  premisee.  For  storage  of 
the  goods  which  had  remained  on  the  premises,  and  which  they 
alleged  were  removed  in  February,  1902,  they  tendered  £30. 

C.  0.  Ward  (with  him  R.  C.  Lane),  for  the  plaintiff,  sub- 
mitted on  the  facts  that  the  defendants  had  acquiesced  in  the 
barricading  of  the  premises,  and  that  consequently  for  the  period 
of  the  lease  they  were  not  deprived  of  beneficial  occupation  by 
vis  major.  From  the  expiration  of  the  lease  to  the  date  on 
which  the  goods  were  finally  removed  the  defendants  deliberately 
elected  to  hold  over,  and  they  were  thus  liable  for  the  full  rent 
stipulated  in  the  lease. 

J.  W.  Leonard,  K.C,  (with  him  8avl  Solomon),  for  the 
defendants,  contra :  Even  assuming  that  Martin  had  agreed  in 
the  barricading  of  the  premises,  such  an  agreement  involved  a 
deprivation  of  beneficial  occupation,  and  necessarily  implied  a 
suspension  of  liability  for  rent  for  the  period  of  the  lease.  For 
the  rest  of  the  period  it  was  only  a  question  of  storage. 

Bristowe,  J.,  gave  judgment  for  the  plaintiff  for  £105  rent  due 
until  the  expiration  of  the  lease  and  for  £30  tendered  for  storage. 
On  appeal  being  noted  the  following  reasons  for  the  judgment 
were  given : — 

The  plaintiff  is  the  landlord  and  the  defendants  the  lessees  of 
a  shop,  No.  1  in  Central  Buildings,  under  a  lease  dated  the  23rd 
November,  1897,  for  two  years  from  the  1st  January,  1898,  at 
£35  per  month.  The  last  payment  of  rent  was  made  on  the 
30th  September,  1899. 

The  action  is  for  (1)  £105  rent  for  October,  November  and 
December,  1899,  and  (2)  £1050  for  use  and  occupation  from  the 
Ist  January,  1900,  to  30th  June,  1902,  less  £26  received  from  a 
sub-tenant.  There  is  no  doubt  that  the  defendants  did  keep  a 
small  quantity  of  goods  in  the  place  up  to  February,  1902. 

The  defendants  admittedly  had  possession  of  the  premises 
up  to  the  13th  October,  1899,  and  have  tendered  £17,  lOs.  for 
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rent  from  the  Ist  to  the  13th  October.  As  to  the  daim  for  use 
and  occupation,  they  have  tendered  £30,  or  a  little  over  £1  per 
month ;  and  in  my  opinion  this  is  sufficient  As  regards  pay- 
ment of  rent  for  the  r^due  of  the  lease  term,  the  defendants 
say  that  they  are  relieved  of  this  because  they  were  dispossessed 
by  the  landlord. 

The  landlord's  agent  at  the  instigation  of  Damp,  the  lessee  of 
another  shop  in  Central  Buildings,  consented  to  barricade  Central 
Buildings  as  a  protection  against  possible  (dangers  arising  on  the 
outbreak  of  war.  Damp  approached  Martin,  the  defendants' 
manager,  on  the  subject,  and  finally  had  the  barricade  put  up  at 
the  landlord's  expense.  The  barric^e  prevented  the  defendants 
from  having  access  to  their  shop,  and  while  it  was  being  erected 
the  defendants  removed  all  their  goods  except  the  small  portion 
which  remained  there  until  February,  1902. 

I  considered  that  the  landlord  had  not  intended  to  retake 
possession  of  the  premises,  and  that  the  barricade  was  put  up 
for  the  protection  of  all  parties  in  pursuance  of  an  arrangement 
between  the  landlord  and  Damp,  communicated  to  and  acquiesced 
in  by  the  defendants.  A  letter  of  the  28th  November,  1899, 
written  by  Martin,  seemed  to  me  to  confirm  the  view  that  the 
defendants  never  imagined  they  were  being  ejected. 

I  gave  judgment  for  the  plaintiff  for  £105  rent,  £30  tendered 
and  costs. 

Plaintiffs  Attorney ;  TK.J7.i)u;HnMm;  Defendants' Attorneys: 
Lance  &  Hoyle. 
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DUNNING  V.  CAPE  TIMES,  LTD. 

1905.  'AugvM  29.    Bbistowe,J. 

Libel  and  dafider.^^Frini^n  and  pMithsr$.^'I>amage9. 

SubBtaaiial  general  damages  awarded  against  the  printers  of  a  news- 
paper containing  a  libel  although  they  were  themselves  innocent 
^  the  libel  itself^  and  in  fact  did  not  know  that  the  newspaper 
contained  a  libeL 

Action  for  damages  alleged  to  have  been  sustained  tiurongh 
Ubel. 

The  plaintiff  was  Sir  Edwin  Harris  Dunning,  and  he  sued 
the  defendants  for  £10,000  -as  and  for  damages  alleged  to  have 
been  sustained  by  reason  of  a  libel  eontained  in  a  newspaper  of 
ihe  31st  March,  1906,  called  The  Otd,  which  it  was  alleged  was 
printed  and  published  by  the  defendants.  The  libel  was  ad- 
mitted by  the  defendants,  and  they  also  admitted  that  they 
were  the  printers  of  Uie  OvjI;  but  they  denied  that  they  were 
the  publishers  thereof.  They  pleaded  that  they  unwittingly 
and  witjhout  maliee  printed  the  article  in  question,  and  that  as 
soon  as  they  became  aware  of  its  libellous  nature  they  on  two 
occasions  publis&ed  apologies  in  all  the  leading  South  African 
newspapers  and  also  in  a  number  of  newspapers  circulating  in 
Devonshire,  England.  They  also  pleaded  a  tender  of  £100  with 
costs  up  to  date  of  tender. 

It  appeared  that  the  defendants  were  the  owners  of  two 
South  African  newspapers,  but  that  besides  printing  these 
newspapers  they  did  a  large  amount  of  what  was  called  "job- 
bing" work.  Included  in  this  "jobbing"  work  was  the  printing 
of  a  weekly  newspaper  called  The  Owl  for  its  proprietors,  who 
were  an  entirely  different  body  from  the  defendants.  The  de- 
fendants apparently  took  little  or  no  trouble  to  ascertain  whether 
Tlie  Owl  contained  any  libellous  matter ;  but  there  was  no 
reason  to  doubt  the.  truth  of  their  assertion  that  they  did  not 
know  of  the  libellous  nature  of  the  article  in  question,  and  that 
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if  tilty  had  seen  it  in  time  it  would  never  have  been  printed. 
Some  8S00  copies  of  the  issae  containing  the  libelloos  article 
were  printed,  the  bulk  of  which  were  in  terms  of  an  arrange- 
ment between  the  defendants  and  the  proprietors  of  The  Owl 
delivered  to  the  Central  News  Agency,  and  the  rest  to  the 
proprietors  of  7%«  Owl  themselves.  As  soon  as  the  defendants 
became  aware  of  the  libel  they  inserted  apologies  in  all  the 
leading  newspapers  in  South  Africa  and  also  in  a  number  of 
newspapers  cirenlating  in  Devonshire,  England.  No  special 
damages  were  proved ;  but  it  appeared  that  until  recently  the 
plaintiff  had  been  living  in  Devonshire,  England.  He  was  J.P. 
for  the  borough  of  Tiverton,  Mayor  of  Tiverton  and  a.  county 
councillor.  He  had  also  been  asked  and  had  consented  to  stand 
as  candidate  for  Parliament  at  the  forthcoming  election  in 
England.  A  copy  of  The  Otd  had  reached  Devonshire,  and 
the  Tiverton  Gazette  had  referred  to  the  article  in  question. 
About  a  year  ago  the  plaintiff  had  returned  to  South  Africa 
as  managing  director  of  the  African  and  European  Investment 
Company.  Under  these  circumstances  it  wvs  contended  for  the 
defendants  that  the  damages  could  only  be  nominal. 

J.  W.  Leonard,  K.C.  {with  him  C.  0.  Ward  and  P.  F.  Smith). 
appeared  for  the  plaintiff. 

E.  Eseden  (with   him  if.   CampbM-Jolinston   and   C    F. 
StaUard)  appeared  for  the  defendants. 

Bristowe,  J.,  after  stating  the  facts  and  calling  attention  to 
the  efforts  that  had  b^en  made  to  compromise  the  action  and  to 
the  fact  that  apologies  had  been  published  in  fifteen  newspapers* 
proceeded  as  follows :  No  attempt  has  been  made  to  justify  the 
Kbel,  and  it  has  not  been  suggested  that  one  word  ot  it  is  true. 
There  is  no  doubt  that  it  is  a  libel  of  an  extremely  offensive 
character,  and  it  is  a  fact  that  its  publication  had  shortly  before 
the  issue  of  The  Owl  in  question  been  interdicted  by  .this  Court 
It  was  in  fact  published  by  The  Owl  under  the  tide  ''The  Inter- 
dicted Pamphlet"  The  defendants  in  this  case  are  the  printers 
of  the  paper,  but  there  is  evidence  that  they  have  a  guarantee 
from  the  proprietors.  It  was  contended  on  behalf  oi  the  defend'^ 
aat#  that  under  the  Boman-Dntek  law  the  printers  cannot  be 
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made  Uable.  The  only  authority  cited  for  this  propoeitioD  was 
an  opinion  expresHed  by  Mr.  Melius  de  Villiers  in  his  well-known 
book  on  injariea  If  this  merely  means  that  the  compositors  or 
other  persons  who  perform  the  mechanical  operation  of  {Hrinting 
cannot  be  rendered  liable,  it  is  very  likely  true.  But  I  cannot 
accept  it  as  an  authority,  and  I  doubt  whether  the  learned 
author  meant  that  a  large  firm  like  the  defendants,  who  under- 
take the  contract  of  printing  a  newspaper  and  deliveriqg  the 
{Hinted  copies  of  it  to  the  persons  whose  business  it  is  to  dis- 
tribute it  to  the  public,  are  not  responsible  for  any  libel  that  it 
may  contain.  In  my  opinion  there  can  be  no  doubt  whatever  as 
to  their  legal  responsibility ;  though  no  doubt  the  fact  that  they 
are  merely  the  printers  may  be  taken  into  account  in  deter- 
mining the  damages. 

I  think  the  case  of  Davis  v.  ShepsUme  (11  A.C.  191X  which 
was  an.  appeal  from  the  Supreme  Court  of  Natal,  shows  tliat  in 
a  proper  case  punitive  damages  may  be  awarded  for  libel  under 
the  Roman-Dutch  law.  But  Mr.  LeaaqLvd^  though  he  asks  for 
heavy,  does  not  ask  for  punitive  damages.  And  in  my  opinion 
this  is  clearly  not  a  case  in  which  punitive  damages  ought  to  be 
giv^n,  for  the  defendants  are,  as  I  have  said,  merely  the  printers, 
who  simply  carried  out  a  business  contract  and  were  not  actuated 
by  any  vindictive  or  malicious  feeling  against  the  plaintiff. 

I  have  therefore  only  to  consider  what  will  be  a  fair  return 
to  the  plaintiff  for  the  injury  which  be  has  suffered.  No  doubt 
apcdogies  have  been  published,  and  I  am  not  prepared  to  say  that 
in  themselves  they  were  not  sufficiently  full,  although  in  Ths  (hci 
itself  no  apology  has  been  published.  Nor  am  I  prepared  to 
accede  to  the  argument  that  the  apologies  were  belated,  although 
no  doubt  a  oonsidBrable  time  did  in  fact  elapse  between  the  libel 
and  the  apologies.  On  the  other  hand,  the  injury  done  by  an 
extremely  gross  libel  such  as  this  was  cannot  be  recalled  by  an 
apcdogy.  There  can  be  no  certainty  that  the  apology  will  reach 
the  eyes  of  all  those  who  read  the  libel,  or  that  those  whose  eyes 
it  does  reach  will  believe  it.  As  Mr.  Leonard  say^  if  mud  is 
thrown  some  of  it  is  sure  to  stick ;  and  for  my  part  I  may  add 
that  the  fouler  it  is  the  stickier  it  is  apt  to  prove.  Taking  all 
tiMisireamstances  into  account.  I  award  the  plaintiff  £700  doniagel. 
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There  will  therefore  be  jadgmeni  for  this  sum  and  the  ooeta  oi 
the  action. 

Plaintiif  8  Attorneys:  Wdher  Jk  WeTvtzd;  Defendants'  Attor 
neys :  van  HtUeteyn,  FeUham  &  Fry. 


BERTRAM  v.  CENTRAL  SOUTH  AFRICAN 
RAILWAYS. 

1905.    August  29,  30.    Bristowe,  J. 

BaUtoayn, — If^ries. — Child  leaning  cui  i^raUtoay  carriage  window, — 
Pcwiar  near  line. — Ifegliffence. — Damages  sustained  hjf/aiker. 

Action  by  a  father  for  damages  for  the  loss  of  his  son,  aged  nine  years, 
who  was  killed  by  his  head  coming  into  contsct  with  an  upright 
wooden  post  when  leaning  out  of  the  window  of  a  railway  carriage 
in  motion.  The  defendants  did  not  resist  payment  of  the  expenses 
which  the  plaintiff  had  already  incarred.  HM^  (1)  that  damages 
could  not  be  obtained  for  mental  suflfering — WaringAOiUow^  IMLfY 
Skerbame  ([1904]  T.S.  340)  foUowed ;  (2>  that  damages  could  not 
be  obtained  for  loss,  of  present  lervioes,  becaase  any  benefit  which 
the  plaintiff  had  derived  from  'the  sernoes  oi  the  deceased  were 
more  than  balanced  by  the  expensescrf  maintenance  and  schocding ; 
(3)  that  damages  coald  not  be  obtained  for  loss  of  prospective  ser- 
vices, because  no  ground  had  been  shown  for  supposing  that  the 
plaintiff  would  ever  have  become  entitled  to  such  services. 

The  plaintiff  claimed  £2000  as  and  for  diunages  alleged  to 
have  been  sostained  by  reason  of  the  death  of  hia  son  owing 
to  the  negligence  of  the  defendants.  The  defendants  denied 
negligence,  and  pleaded  oontribntory  negligence  on  the  part  of 
plaintiff^s  son.  Without  admitting  liability,  they  alleged  that 
tiiey  had  paid  the  plaintiff  the  sum  of  £60  in  reapeet  of  his 
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daim,  and  had  tendered  him  the  costs  up  to  date  of  payment^ 
which  tender  they  now  repeated. 

It  appeared  that  on  the  26th  February,  1905,  the  plaintiff's 
son,  a  boy  of  nine  years,  was  a  passenger  on  the  train  going  from 
Randfontein  to  Boksburg.  He  was  accompanied  by  a  l»oUier 
of  his,  who  was  a  few  years  older.  On  approaching  Boksburg 
staticm  the  plaintiff's  son,  who  was  leaning  ¥nth  his  head  and 
shoulders  out  of  the  carriage  window,  was  struck  by  the  up- 
rights of  a  bridge  near  the  station,  and  sustained  injuries  from 
the  effects  of  which  he  died  two  days  afterwards.  The  upright 
was  admitted  by  the  defendants  to  be  eleven  inches  from  the 
window.  The  plaintiff  put  the  damages  sustained  by  him  at 
(a)  £60  for  loss  and  expenses  incurred  in  and  about  the  funeral 
of  the  deceased  and  incidental  thereto;  (b)  £460  for  loss  of 
services  of  the  deceased,  present  and  prospective ;  and  (c)  £1500 
general  damages.  The  £60  daiimed  under  (a)  the  defendants 
paid  to  the  plaintiff  on  the  4th  July,  1905,  and  they  tendered  to 
the  plaintiff  his  costs  up  to  that  date.  A  further  £21  which 
appeared  to  be  due  at  the  trial  for  expenses  actually  incurred 
they  also  undertook  to  pay. 

WUIeinaon,  for  the  plaintiff,  contended  that  the  defendants 
were  negligent  in  having  the  upright  of  the  bridge  so  near  to  the 
railway  line  as  to  be  a  source  of  danger  to  a  passenger  leaning 
out  of  the  window ;  that  leaning  out  of  the  window  on  the  part 
of  a  passenger  was,  in  the  absence  of  a  warning  against  it,  not  an 
unlawful  or  improper  act,  and  could  not  amount  to  such  contribu- 
tory negligence  on  the  part  of  the  passenger  as  to  disentitle  him  to 
recover  damages  for  injuries  sustained  owing  to  the  n^ligence 
of  the  defendants ;  that  w^hatever  may  be  the  view  with  regard 
to  leaning  out  of  the  window  on  the  part  of  a  grown-up  pas- 
senger^  it  could  never  amount  to  negligence  on  the  part  of  a 
child.  The  plaintiff  was  accordingly  entitled  to  recover  damages 
for  loss  of  service  and  society  of  his  son.  The  following  autho- 
rities were  cited :  Oee  v.  Metropolitan  Railway  (LR  8  Q.B.  161) ; 
Lynch  v.  Nwrdin  (1  Q.B.  29) ;  Sedgwick  on  Damages,  vol  1,  p.  70 
sec*  4o; 

a  0.  Ward  (with  him  Saul  SoUmon),  tot  the  defendaobs 


23e    BERTRAM  v.  CENTRAL  SOtJTH  AFRICAN  RAlLWAYft 

contended  that  the  duty  of  the  defendants  concnBted  in  carrying 
paflsengers  safely  inside  the  carriagea  Leaning  oub  of  the 
window  was  not  an  improper  act,  but  the  passenger  did  so 
entirely  at  his  own  risk,  and  it  made  no  difference  whether 
the  passenger  was  a  grown-up  person  or  a  child.  The  exigencies 
of  traflte  demanded  that  at  places  there  should  be  objects  near 
the  railway  line ;  the  injuries  were  due  not  to  any  defective 
arrangement  on  the  part  of  the  defendants,  but  to  the  act  of  the 
deceased  himself — an  act  which  the  defendants  could  only  have 
prevented  by  barring  the  windowa  But  what  obligation  was 
there  on  them  to  do  this?  No  damages  were  proved.  The 
expenses  actuaOy  incurred  the  defendants  had  always  been 
willing  to  pay.  The  following  authorities  were  cited :  Beven's 
Law  of  Negligence,  vol.  2,  2nd  edi  p.  1204;  Sedgwick  on 
Damo^,  voL  1,  p.  70 ;  Duckworth  v.  Johnson  (29  LJ.,  Ex.  25) 
Orotius,  Maasdorp's  Translation,  p.  318. 

Bristowe,  J. :  It  is  impossible  not  to  feel  the  greatest  sym- 
pathy with  the  plaintiff  in  this  case.  He  has  lost  his  son  by  ao 
accident  which  ought  never  to  have  happened,  and  would  not 
have  happened  had  the  upright  in  question  been  in  a  safe 
position. 

As  the  case  stands,  however,  it  is  not  necessary  for  me  to 
decide  whether  the  existence  of  the  ujpright  so  dose  to  the  line  of 
rails  did  or  did  not  constitute  negligence  on  the  part  of  the  rail- 
way. The  railway  have  never  refused  to  pay  the  plaintiff  the 
actual  expenses  which  he  has  incurred.  Li  the  course  of  the 
action  they  applied  to  the  plaintiff  for  particulars  of  the  £2000 
damages  claimed  by  him ;  and  the  particulars  furnished  in  re- 
sponse to  the  application  distributed  the  damages  as  fdlows: 
£50  expenses,  £450  loss  of  services  and  £1500  general  damages. 
The  railway  thereupon  paid  the  plaintiff  the  £50  which  he 
claimed  for  expenses,  and  tendered  the  costs  of  the  action  up  to 
that  date.  At  the  trial  the  plaintiff  alleged  that  the  expenses 
were  £71  and  not  £50,  and  the  railway  have  expressed  their 
willingness  to  pay  thejsdditional  £21. 

Li  my  opinion,  for  reasons  which  I  shall  state,  the  jdaintiff 
would  not  be  entitled,  even  if  a  ease  of  negligence  were  made  6nt^ 
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to  the  other  damages  whieh  he  claims ;  and  it  is  for  this  reason 
that  I  consider  it  unnecessary  to  go  into  the  question  of  negli- 
gence. The  £450  claimed  for  loss  of  services  and  the  £1600  for 
general  damages  amount  to  claims  for  damages  (1)  for  pecuniary 
loss  present  and  prospective  (other  than  expenses  actually  in- 
curred, and  (2)  for  mental  pain  and  suffering.  It  was  held  in 
the  case  of  Waring  A  Oillcw,  Ltd.,  v.  aherbame  ([1904]  T.S. 
340)  that  damages  for  mental  suffering  could  not  be  obtained  in 
an  action  founded  on  negligence.  This  head  of  damage  there- 
fore fails. 

It  remains  to  consider  whether  there  is  any  pecuniary  loss 
(other  than  expenses)  either  present  or  prospective  for  which  the 
plaintiff  would  (if  there  were  negligence)  be  entitled  to  compen- 
sation.   The  only  loss  suggested  is  loss  of  services. 

First  as  to  the  claim  for  present  services.  It  is  dear  on  the 
evidence  that  the  child  vras  at  school  during  his  lifetime,  and 
that  the  only  services  which  he  rendered  to  his  father  consisted 
of  occasional  errands  of  the  most  ordinary  kind.  In  any  event 
it  would  be  extremely  diflicult  to  give  a  money  value  to  small 
.services  of  this  nature ;  but  even  if  that  could  be  done  it  is  quite 
dear  that  it  would  be  far  more  than  compensated  by  the  expenses 
whieh  the  plaintiff  must  have  incurred  for  the  maintenance  and 
schooling  of  the  child  And  the  case  of  Duckworth  v.  Johnson 
(20  LJ.,  Ex«  26)  s^owB  that  compensating  liabilities  of  this  kind 
have  to  be  taken  into  consideration. 

It  is  suggested  that  there  is  a  prospective  loss,  because  under 
conceivable  drcumstances  the  boy  might  have  been  called  upon 
to  sui^port  his  father.  This  seems  to  me  to  be  far  too  conjectural 
to  be  made  a  ground  of  damages.  The  plaintiff  is,  comparatively 
■peaking,  a  young  man,  and  there  is  nothing  to  suggest  that  in 
the  ordinary  course  of  events  he  would  ever  be  thrown  upon  his 
son  for  support  It  might  of  course  so  happen ;  but  if  I  were 
adced  my  opinion  of  the  probabilities  of  the  case  I  should  say 
that  the  probabilities  were  tiie  other  way.  In  my  opinion  there- 
fore this  head  of  damages  also  fails. 

There  will  be  judgment  f  (Mr  the  plaintiff  for  £21,  the  balance 
of  the  sum  of  £71  which  the  railway  have  agreed  to  pay.  The 
easts  of  the  action  must  be  determined  by  the  defendants'  tender^ 
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for  it  was  only  by  reason  of  the  plaintiffs  error  in  giving  the 
expenses  at  £50  instead  of  £71  that  the  railway  did  not  .pay  him 
£71  instead  of  £50.  The  plaintiff  is  therefore  entitled  to  his  ooets 
up  to  the  date  of  tender.  From  that  date  onwards  the  railway 
are  entitled  to  their  costs,  and  there  must  be  an  order  aooordin^y- 
I  should  like,  however,  to  express  a  hope  that  they  will  forbear  to 
enforce  payment  of  costs  by  the  plaintiff 

Plaintiffs  Attorney :  J,  P.  Lambert;  Defendants'  Attorneys 
BM  A  Tancred. 
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1905.    S^tefimber  5.    Smith,  J. 

Building  c(miraei,^Areh%tecf8  emrt\fioaie. — CandiHon  precedent. 

A  clause  in  a  building  contract  pravi^ed  that  the  oontnMstor  shall  not 
be  entitled  to  receive  any  payment  whatsoever  except  upon  the 
certificate  d  the  architect  ffeldj  that  the  production  d  such  a 
certificate  was  a  condition  precedent  to  demanding  payment  from 
the  employer. 

The  plaintiffs,  a  firm  of  builders  and  contractors,  claimed 
from  the  defendant  the  sum  of  £869,  14b.-  6d.,  which  was  made 
up  and  alleged  to  be  due  as  follows: -(a)  £129, 12s.,  being  the 
balance  of  an  amount  due  to  the  plaintiffs  under  a  contract  of  the 
22nd  April,  1904,  for  the  erection  of  certain  cold  storage  pre- 
mises for  the  defendant ;  (6)  £35,  and  (c)  £10  due  respectively 
under  a  contract  of  the  30th  May,  1904,  for  the  erection  of  a 
balcony  on  the  said  premises,  and  for  enlarging  one  of  the  doors ; 
(d)  £50  for  the  construction  of  an  engine  bed  on  the  premises ; 
and  (e)  £145,  2&  6d.,  for  certain  extra  work. 

The  defence  to  the  aetimi  was  that  under  the  eontraet  the 
production  of  the  architect's  certificate  was  a  condition  precedent 
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to  the  defendant's  liability  to  pay ;  that  no  such  oertifieate  had 
been  produced,  and  that  the  defendant  had  always  been  ready 
and  willing  to  pay  npon  prodnction  of  the  certificate. 

The  printed  ''general  conditions  of  contract"  contained  the 
following  danses : — 

14.  The  architect,  shall  have  power  to  order  any  additional  works 
to  be  executed,  or  any  of  the  intended  works  to  be  omitted,  and  such 
wcnrks  are  to  be  valued  according  to  the  priced  Inll  of  quantities  which 
is  to  accompany  the  tender  for  the  works ;  and  in  case  any  such  works 
be  not  provided  for  in  the  bill,  the  same  are  to  be  valued  by  the 
architect  at  fair  measure  and  value. 

16.  Any  work  executed  under  this  contract,  which,  in  the  opinion 
of  the  contractor  is  not  included  in  the  lump  sum  tendered,  will  on  the 
requisition  of  the  contractor  be  taken  note  of  by  the  architect  or  his 
authorised  agent ;  and  the  quantities  having  been  ascertained,  the 
question  of  the  allowance  of  the  work,  and  the  payment  for  it^  will 
be  referred  to  the  architect,  whose  decision  shall  be  final,  binding  and 
conclusive. 

25.  Payment  shall  be  made  to  the  contractor  at  intervals  during 
the  progress  of  the  works  at  the  discretion  of  the  architect^  upon 
certificates  in  writing  under  his  hand,  at  the  rate  of  75  per  cent,  on 
the  value  of  the  works  executed,  in  sums  of  not  less  than  X500  at  a 
time ;  95  per  cent  shall  be  paid  after  the  architect  has  signed  a  certifi- 
cate that  the  contractor  has  executed  and  completed  the  works  to  his 
satisfaction ;  and  the  balance  of  5  per  cent,  shall  be  reserved  for  the 
period  of  one  month  from  the  date  of  the  certificate  of  completion,  in 
order  to  insure  the  execution  of  any  reinstating  or  repairs  that  may  be 
required  by  the  architect  during  the  above  period,  and  which  works 
shall  be  performed  to  tlie  satisfaction  of  the  architect  before  the  con- 
tractor shall  be  entitled  to  receive  the  said  baUnce;  and  the  contractor 
shall  not  be  entitled  to  receive  any  payment  whatsoever,  whether 
progress  or  final,  except  upon  the  certificate  of  the  architect.  No  sum 
or  sums  of  money  so  certified  shall  be  considered  to  be  payable  to  the  con- 
tractor until  the  expiration  of  seven  days  after  such  certificate  shall 
have  been  presented  to  the  employer. 

The  rest  of  the  facts  in  so  far  as  material  appear  from  the 
reasons  for  judgment. 

C.  0.  Ward  (with  him  Saul  Solomon)  appeared  for  the 
plaintiffs. 

J.  W.  Leonard^  K.C.  (with  him  /.  Stratford),  appeared  for 
the  defendant. 
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Smith,  J.,  gave  absolution  from  the  instanee  with  eoets, 
and  on  appeal  being  noted  gave  the  following  reasons  for  his 
judgment : — 

In  this  action  the  plaintiffs  seek  to  recover  the  sum  of  £129» 
12s.,  the  balance  due  on  a  building  contract ;  £145,  2s.  5d.,  the 
amount  of  certain  extras;  and  £95,  the  amount  of  additional 
works  carried  out  in  connection  with  the  building  contracted  to 
be  erected.  The  defence  was  that  under  the  contract  the  pro- 
duction of  the  architect's  certificate  was  a  condition  precedent  to 
the  defendant's  liability  to.  pay ;  that  no  sudi  certificate  had 
been  produced,  and  that  the  defendant  had  always  been  ready 
and  willing  to  pay  upon  production  of  the  certificate. 

With  regard  to  the  three  items  making  up  the  £95,  the  plain- 
tiffs' contention  was  that  they  were  additional  works  performed 
under  clause  14  of  the  contract,  and  that  in  respect  of  these 
no  certificate  of  the  architect  was  required.  There  was  no  dis- 
pute as  to  the  amount  of  these  items  and  as  to  their  having  been 
ordered  by  the  architect  in  writing.  I  was  of  opinion  that  if  any 
distinction  is  intended  between  additional  works  and  ext^  it 
was  the  intention  of  the  parties  to  the  contract  that  all  paymenits, 
whether  for  additional  works  or  extras  or  for  works  specified  on 
the  contract,  should  be  made  only  upon  production  of  the  archi- 
tect's certificate  as  provided  for  by  clause  25. 

With  regard  to  the  other  two  items  claimed,  it  was  contended 
that  a  certificate  for  £700  of  the  7th  November,  1904,  given  after 
the  building  had  been  completed  and  handed  over  by  the  con- 
tractors to  the  defendant  was  a  final  certificate,  and  that  the 
plaintiffs  were  entitled  at  the  expiration  of  a  month  thereafter 
to  recover  the  balance  remaining  due.  Under  clause  25  the  con- 
tractors were  entitled  to  receive  95  per  cent,  of  the  value  of  the 
works  executed  on  the  production  of  the  architect's  certificate 
that  the  contractors  had  completed  the  works  to  his  satisfaction, 
5  per  cent,  being  retained  by  the  owner  for  the  period  of  one 
month  to  cover  the  expense  of  any  reinstatement  or  repairs 
required  by  the  architect  during  that  period. 

No  certificate  of  completion  was  produced  and  I  was  of 
opinion  that  the  certificate  of  £700  could  not  be  regarded  as  a 
final  certificate  which  would  give  the  plaintiffs  the  right  to  sue 
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tor  the  bftUtnoe  renudning  due.  If  the  certificate  coold  be  re- 
garded as  a  certificate  entiUing  phiintifln  to  the  95  per  cent  I 
was  of  opinion  that  they  would  still  require  a  certificate  to  entitle 
them  to  demand  the  5  per  cent. 

If  this  contention  was  held  to  be  unfounded,  it  was  argued 
that  a  certificate  forwarded  to  the  defendant  by  the  architect  on 
the  4th  January  (a  duplicate  of  which  was,  I  understand,  sent 
by  him  to  the  plaintiffs  also),  and  which  was  subsequently 
withdrawn,  complied  with  the  conditions  of  clause  25.  With 
regard  to  this  the  facts  appear  to  be  that  in  November  a 
meeting  took  place  between  the  plaintiffs  and  Mr.  Coles,  the 
architect,  when  the  accounts  were  gone  through.  The  plaintiffs 
were  under  the  impression  that  Coles  had  agreed  to  give  a  final 
certificate  for  £309, 15s.  3d.,  for  which  amount  the  plaintifls  said 
they  were  prepared  to  compromise  their  claim  for  £369.  Coles 
denies  that  any  compromise  was  agreed  to,  but  states  that  the  items 
were  gone  through  and  agreed  upon,  and  he  made  the  total 
£251,  28.  I  am  satisfied  that  there  was  a  misunderstanding 
between  Coles  and  Clark  senior  as  to  what  occurred.  On  the  24th 
November  Coles  sent  to  the  plaintiffs  a  certificate  for  £251,  28., 
which  was  returned  by  J.  B.  D.  Clark  in  the  absence  of  his 
father,  Thomas  Clark,  at  -Capetown,  the  son  stating  that  he 
was  instructed  to  accept  £309,  15s.  3d.  and  no  less.  No  settle- 
ment of  the  matter  was  arrived  at,  and  on  the  4th  January 
Coles  forwarded  a  certificate  for  £251;  2s.  to  the  defendant, 
informing  the  plaintiffs  that  he  had  done  so,  and,  according  to 
Coles'  evidence,  sending  a  copy  or  duplicate  to  the  plaintiffs. 
The  plaintiffs  wrote  on  the  30th  January  declining  to  accept 
the  certificate  as  a  final  settlement,  and  stating  that  they  would 
only  accept  one  for  £309,  15s.  3d.  On  the  2nd  February  Coles 
wrote  stating  that  he  withdrew  the  certificate,  and  offering  to 
give  one  for  the  balance  due  under  the  contract,  and  to  submit 
the  questions  of  the  amount  of  extras  to  arbitration.  The  de- 
fendant, however,  repudiated  Coles'  right  to  offer  arbitration, 
and  this  action  was  then  brought.  It  appeared  to  me  to  be 
impossible  to  hold  that  the  sending  of  the  certificate  for  £251,  28. 
by  Coles  to  the  defendant  was  a  presentation  of  the  final  certifir 
cate  which  gave  the  plaintiffs  the  right  to  sue.    The  plaintiffs 
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ropudiated  this  certificate,  and  were  at  no  time  willing  to  accept 
the  amount  of  it  in  final  settlement.  I.  was  of  opinion  that  the 
"  presentation  **  contemplated  hy  clause  26  was  a  presentation  to 
the  owner  by  the  person  entitled  to  the  payment  for  the  purpose 
of  obtaining  payment  The  certificate  was  only  for  £251,  2s.> 
which  the  plaintiflb  were  not  and  are  not  willing  to  accept;  if 
they  were  this  action  would  not  have  been  brought. 

It  was  contended  that  the  architect  having  given  a  final  cer- 
tificate is  functus  ofiicio,  and  could  not  withdraw  it  as  he  affected 
to  do.  If  this  argument  be  correct  it  seemed  to  me  that  having 
given  a  final  certificate  in  November  he  could  be  functus  officio 
then,  and  the  one  given  on  the  4th  January  would  be  wholly 
void.  But  the  certificate  given  in  November  was  returned  to 
him  by  the  plaintiffs,  and  admittedly  no  premutation  of  it  took 
place.  I  was  of  opinion  on  these  facts  that  the  plaintifis  had 
failed  to  establish  that  a  condition  precedent  to  their  demanding 
payment  from  the  defendant  (i,e.  the  presentation  of  a  certificate 
of  the  architect  certifying  the  amount  due)  had  not  been  complied 
with,  and  I  gave  absolution  from  the  instance  with  costs. 

Plaintiffs'  Attorney :  IT.  H.  Dickinson;  Defendant's  Attor- 
neys :  Lvhbers  &  Cani9ius. 
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1905.    September*  1,  4  and  8.    Smith,  J. 

Building  omiraeL — Notice  to  rectify, 

A  clanae  in  a  building  contract  conferred  upon  the  employer  the  right 
to  take  Uie  work  out  of  the  •contractor's  hands  and  to  recover  from 
the  latter  any  damages  thereby  sustained  in  case  the  contractor 
should  neglect  to  rectify  defective  works  or  materials  within  a 
certain  time  after  written  notice  so  to  do  should  have  been  given 
him  by  the  architect.  Hdd,  that  no  particular  form  of  notice  was 
required,  and  that  where  the  architect  had  verbally  pointed  out 
to  the  contractor  certain  defective  windows,  a  subsequent  letter 
by  the  architect  to  the  contractor  containing  the  clause,  ''  I  also 
notice  that  windows  built  in  are  not  as  shown  in  drawings,  and 
must  ask  that  they  be  altered  as  pointed  out  some  time  back," 
I  a  sufficient  notice  entitling  the  employer  to  exercise  his  rights. 


This  was  an  action  on  a  building  contract  brought  by  the 
owner  against  the  contractor  for  the  recovery  of  £889,  Ts.  7d.,  as 
and  for  damages  alleged  to  have  been  sustained  by  reason  of  his 
having  been  compelled  to  take  the  work  pat  of  the  contractor's 
hands  and  employ  others  to  complete  it. 

On  the  9th  June,  1904,  the  plaintiff  and  the  defendant 
entered  into  a  written  agreement  whereby  the  defendant  under- 
took to  erect  certain  buildings  for  the  plaintiff  for  the  snm  of 
£4100,  in  accordance  with  plans  and  specifications  prepared  by 
an  architect  named  Christie.  Claose  13  of  the  conditions  of  the 
contract  contained  vnter  alia  the  following  provisions :  *'  In  case 
the  contractors  shall  at  any  time  or  times  neglect  or  omit  to  pall 
down  or  remove  any  work  or  materials,  which  the  architect  shall 
have  certified  in  writing  to  be  defective  or  not  according  to  con- 
tract, within  five  days  after  written  notice  so  to  do  shall  have 
been  given  to  them  by  the  architect,  or  left  as  aforesaid,  or 
within  such  further  time  as  may  be  specified  in  the  notice  .  .  . 
then  in  such  case  the  employer  shall  be  at  liberty,  without 
vitiating  this  contract,  to  take  the  said  works  wholly  or  partially 
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out  of  the  hands  of  the  contractors  and  to  employ  any  person  or 
persons  to  take  possession  of  and  use  ail  materials,  scaffolding, 
plant,  tools,  implements  and  goods-on  or  aboat  the  said  works, 
and  all  expenses  or  damages  thereby  incurred  shall  be  ascer- 
tained and  certified  by  the  architect-  and  shall  be  paid  by  the 
contractors  to  the  employer."  The  plaintiff  now  alleged  that 
daring  the  progress  of  the  building  operations  the  defendant  did 
work  and  used  materials  in  the  construction  of  the  buildings 
which  were  defective  and  not  in  accordance  with  the  plans  and 
specifications  or  with  the  architect's  instructions.  In  the  month 
of  August,  1904,  the  defendant  neglected  and  omitted  to  pull 
down  and  remove  certain  work  and  materials,  which  were  cer- 
tified by  the  architect  to  be  defective  and  not  according  to  con- 
tract, within  five  days  after  written  notice  so  to  do  had  been 
given  to  the  defendant  by  the  architect,  and  the  defendant  fur- 
ther ignored  and  refused  to  carry  out  the  architect's  instructions. 
The  plaintiff  accordingly  on  or  about  the  30th  August,  1904,  dis- 
missed and  discharged  the  defendant  from  carrying  on  further 
building  operations,  and  placed  the  building  operations  in  the 
hands  of  another  firm  of  contractors,  who  continued  the  work 
and  eventually  completed  the  same  at  a  cost  considerably  exceed- 
ing that  for  which  the  defendant  had  contracted  to  complete  it 
In  consequence  of  the  defendant's  neglect  the  plaintiff  had 
suffered  damages  to  the  extent  of  £1300,  I2a  6d.  Deducting 
from  this  sum  the  amount  with  which  the  defendant  had  been 
credited  for  various  matters,  viz.,  £411,  4s.  lid.,  there  remained 
a  balance  of  £889,  7s.  7d. 

The  defendant  raised  a  number  of  defences,  and  also  made 
claim  in  reconvention,  the  details  of  all  of  which,  in  so  tmr  as 
they  may  be  of  any  interest,  will  appear  from  the  jodgoMut 
The  point,  however,  on  which  it  is  considered  necessary  to  report 
the  case  arose  in  connection  with  the  defendant's  denial  tiiat 
notice  to  rectify  had  been  given  him  by  the  architect  The 
notices  to  rectify  on  which  the  plaintiff  relied  were  the  foDafwing 
letters  written  by  the  architect  to  the  defendant  on  the  Sod  and 
22nd  August  respectively : — 

Will  you  arrange  to  have  the  gable  end  of  best  bedroom  altvmi  so 
that  the  chimney  outride  comes  in  centre  of  gable  and  roo^  and  tini 
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the  fire-plaoe  is  in  the  centre  of  the  room  and  the  windows  spaced 
eqaallj  on  either  side. 

In  thinking  this  matter  over  I  would  consider  that  the  best  and 
cheapest  method  of  working  is  to  pull  the  chimney  stack  right  down. 

I  noticed  in  my  visit  on  Saturday  that  the  valley  over  bathroom  is 
not  the  specified  size. 

In  answer  to  your  letter  of  Wednesday's  date,  the  only  extra  I  can 
allow  is  for  the  alteration  of  2'  8"  x  6'  8"  jamb-linings  to  2'  10"  x  6'  10". 

The  alteration  necessary  to  the  staii-case  window  was  through  not 
carrying  out  the  drawing  and  not  asking  for  instructions  if  you  saw 
any  discrepancy. 

The  extra  brackets  come  in  under  the  general  contract. 

I  also  notice  that  windows  built  in  are  not  as  shown  on  drawings, 
and  must  ask  that  they  be  altered  as  pointed  out  some  time  back. 

The  timbers  in  roof  over  No.  1  bedroom  are  not  as  specified. 
Kindly  attend  to  these  items  and  oblige. 

The  rest  of  the  facts  in  so  far  as  material  appear  from  the 
judgment. 

/.  W.  Leonai^d,  K.C,  (with  him  S.  P.  Stevens),  appeared  for 
the  plaintiff. 

C,  G.  Ward  (with  him  A.  D.  Home)  appeared  for  the  de- 
fendant. 

Smitu,  J. :  This  is  an  action  on  a  building  contract  brought 
by  the  owner  against  the  contractor  to  recover  damages  sustained 
by  him  in  having  been  compelled  to  take  the  work  out  of  the 
contractor's  hands  and  employ  another  person  to  finish  it. 

To  succeed  in  this  claim  for  damages  the  plaintiff  has  to 
establish  that  work  was  done  or  materials  were  used  which  were 
defective  or  not  according  to  contract;  that  the  defendant 
neglected  to  pull  down  or  remove  such  work  or  materials  within 
five  days  after  written  notice  so  to  do  had  been  given  him  by  the 
architect,  and  that  thus  the  plaintiff  was  entitled  to  take  the 
w6rk  wholly  out  of  his  hands. 

The  work  and  materials  alleged  not  to  be  in  accordance  with 
the  contract  in  this  case  are :  (1)  The  position  of  certain  windows, 
and  (2)  the  dimensions  of  the  timbera  used  in  the  construction  of 
the  roof.  The  written  notices  of  the  architect  relied  upon  are  his 
letters  of  the  2nd  and  22nd  August  to  the  defendant. 
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With  rq;ard  to  the  windows  oompUuned  of,  the  evidence 
satisfies  me  that  they  are  not  in  aooordance  with  the  plaiL  With 
regard  to  the  timber,  its  dimensions  are  admittedly  less  than 
those  specified ;  but  the  defendant  seeks  to  justify  the  useof  the 
timber  complained  of,  aUeging  an  authorisatiou  from  the  archi- 
tect to  deviate  in  this  matter  from  the  specification.  ' 

On  this  point  there  was  a  great  conflict  of  testimony  between 
the  architect,  Mr.  Christie,  on  the  one  hand,  and  the  defendant, 
his  father  and  Heberle  on  the  other.     With  regard  to  the  defend- 
ant's evidence,  I  must  say  that  I  place  no  credence  in  it ;  and  I 
find  myself  unable  to  believe  the  evidence  of  the  father,  who 
acted  as  foreman  of  works  for  his  son,  that  when  Christie  com- 
plained of  the  size  of  the  roof  timber  at  the  beginning  of  August, 
and  the  witness  offered  to  remove  the  timber,  or  strenj^en  the 
roof  by  strutting,  Christie  asked  him  not  to  do  either.     It  is 
incredible  that  Christie,  having  complained,  should  request  the 
witness  not  to  remedy  the  complaint.    Heberle's  evidence  raised 
a  much  greater  diflSculty  to  my  mind.    He  appears  to  have  no 
interest  in  the  matter,  and  he  certainly  impressed  me  as  being  a 
witness  of  truth.    He  at  all  events  believed  the  accuracy  of  what 
he  asserted  took  place  with  regard  to  the  timber  between  himself 
and  Christie.    On  the  other  hand,  it  ia  in  the  highest  degree 
improbable  that  Christie,  having  nothing  to  gain,  should  sanction 
the  use  of  timber  in  the  construction  of  the  roof  which  was  not 
only  not  in  accordance  with  the  specification,  but  which  was 
iusuflScient  for  the  purpose  for  whioh  it  was  intended.     Why, 
liaving  sanctioned  it,  he  should  complain  of  it  is  also  unexplained. 
On  a  careful  consideration  of  the  whole  evidence  on  this  point,  I 
have  come  to  the  conclusion  that  the  defendant  has  failed  to 
establish  that  any  deviation  from  the  specification  was  aothonsed 
by  the  architect  with  regard  to  the  roof  timber.     It  is  not  alleged 
that  there  was  any  deviation  authorised  in  writing  as  required 
by  the  contract,  and  if  any  verbal  authority  had  been  given  by 
Christie  to  the  defendant  to  use  this  small  timber,  tiie  questioD 
would  have  arisen  whether  the  plaintiff*  could  be  bound  by  it; 
but  it  is  not  necessary  to  discuss  thi& 

Coming  to  the  next  point,  viz.,  as  to  the  sufliciency  or  othe^ 
wise  of  the" notices  given  to  the  defendant,  I  do  not  think  that 


^ 
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any'psrtieiilAr  form  of  notice  is  reqxiired ;  I  think  it  would  be 
sufficient  if  it  is  clearly  called  to  the  defendant's  notice  that  the 
architect  ie  calling  upon  him  to  remove  any  portion  of  the  work 
or  materials  which  are  not  in  accordance  with  thecontract  The 
letter  of  the  2nd  Angost  standing  by  itself  I  do  not  think  is 
aoch  a  notice ;  bat  the  letter  of  the  '22nd  Aogost,  as  regards  the 
windows  at  all  events,  is  in  my  judgment  sufficient.  In  this 
letter  Christie  says:  "I  also  notice  that  windows- built  in  are 
not  as  flihown  on  drawings,  and  must  ask  that  they  be  altered  as 
pointed  out  some  time  back."  This  is  a  clear  notice  to  the 
defendant  that  certain  windows  as  built  in  are  not  in  accordance 
with  the  plan»  and  he  is  called  upon  to  alter  them.  The  windows 
P  are  indicated/  vis.,  those  which  had  already  been  pointed  out 

previously,  and  Christie  says  in  his  evidence  what  he  says  in 
!  thin  letter,  that  he  had  verbally  pointed  out  to  the  defendant 

that  the  windows  were  not  in  aooordanee  with  the  plana    The 
nif  evidence  of  Cuthbert  and  Christie  satisfies  me  that  the  defendant 

i^  not  oaly  neglected  to  remove  the  windows  as  built  and  rebuild 

is.  them  in  accordance  with  the  plan,  but  that  he  flaUy  refused  to 

in  do  so.    The  suffidency  of  the  notice  as  to  the  roof  timbers  seems 

bi^  to  me  more  doubtful;  though  when  the  attention  of  the  ccm- 

k         tractor  is  called  to  the  fact  that  they  are  not  according  to 
IB&  specification  and  he  is  asked  to  ''attend"  to  it,  it  is  not  unreason- 

mi  able  to  suppose  that  he  would  understand  that  he  was  called 
'^  1  upon  to  remove  the  defective  timber  or  so  to  strengthen  it  by 
f  the  placing  of  other  timber  as  to  make  the  work  in  substantial 
rnbir  accord  with  the  specification ;  but  the  case  of  the  windows  seems 
,  pijt  clear,  and  theref<nie  I  need  not  discuss  this  point  further.  In  my 
^  judgment  the  plaintiff  was  justified  in  giving  the  notice  of  the 
^  80th  August  and  thereafter  taking  the  works  out  of  the  hands 
^^        of  the  defendant. 

^  Under  the  terms  of  the  contract  (clause  18)  the  expenses  and 

^        damages  incurred  by  the  owner  through  the  works  being  taken 

^       out  of  the  hands  of  the  contractor,  and  through  the  employment 

J  V        of  some  other  person  to  execute  them,  are  to  be  ascertained  and 

certified  by  the  architect  and  paid  by  the  contractor  to  the 

gg       employer.    I  think-  on  consideration  that,  the  parties  having 

^;       agreed  that  the  amount  of  damages  shall  be  ascertained  by  the 
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architect,  his  certificate  of  the  amount  in  the  absence  of  fraad  is 
conclusive.  If  it  were  not,  I  am  of  opinion  on  the  evidence 
before  me  that  th'e  amount  of  damages  sustained  by  the  plain- 
tiff is  in  excess  of  the  amount  (£889,  7s.  7d.)  which  he  has 
certified. 

The  defendant  has  raised  several  defences  to  this  action.  He 
says,  in  the  first  place,  that  under  clause  23  this  is  a  matter 
which  he  is  entitled  to  have  referred  to  arbitration.  With 
regard  to  this  I  am  of  c^inion  that  the  matter  falls  under  the 
words  which  excludes  it  from  arbitration,  being  a  matter  left  to 
the  sole  decision  of  the  architect  The  words  "  the  amounts  of 
any  certificate,"  which  precede  the  excluding  words,  refer  in  my 
opinion  to  the  certificates  of  payment  for  works  completed  from 
time  to  time  to  be  issued  by  the  architect  These  are  the 
subject  of  arbitration,  and  the  concluding  words  of  the  clause 
show  that  these  are  meant :  "  And  the  award  of  sucit  arbitrator 
shall  be  equivalent  to  a  certificate  of  the  arbitrator,  and  the  con- 
tractor shall  be  paid  accordingly."  The  words  seem  to  am- 
template  a  certificate  in  favour  of  the  contractor,  and  not  a 
certificate  of  the  amount  of  damages  to  be  paid  by  the  con- 
tractor. Then  it  is  said  that  if  this  is  not  so  the  question  has 
already  been  submitted  to  arbitration.  With  rq;ard  to  this  plea, 
the  facts  appear  to  be  that  prior  to  the  determination  of  the  con- 
tract disputes  had  arisen  between  the  architect  and  the  defend- 
ant on  two  points :  first,  as  to  whether  certain  works  were 
extras,  and,  secondly,  as  to  whether  the  defendant  was  entitled 
to  a  certificate  for  payment  in  respect  of  work  already  done. 
The  position  appears  to  have  been  that  whilst  the  defendant  had 
executed  works  which  would  entitle  him  to  a  certificate,  tiie 
summary  of  works  to  be  done  at  the  contract  prices  showed  that 
there  was  not  enough  money  remaining  to  complete  the  building 
for  the  sum  contracted  for.  On  this  ground  the  architect  refused 
a  further  certificate,  and  on  the  23rd  August  the  defendant 
demanded  arbitration  on  these  two  points  On  the  29th  Sep- 
tember an  agreement  of  submission  to  arbitration  was  signed, 
and  on  the  25th  November  the  arbitrator  made  his  award.  It  is 
clear  to  me  that  only  two  points  were  submitted  to  arbitration, 
vi& :  (1)  What  was  the  amount  of  extras,  and  (2)  was  the  defmd* 
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ant  entitled  to  a  certificate  from  the  architect  in  respect  of  work 
done,  and  if  so  bow  mnch  ? 

The  question  of  the  damages  sustained  by  the  plaintiff  was 
not  submitted  to  arbitration.  There  was  a  further  plea  upon  the  • 
record  that  if  the  defendant  had  been  guilty  of  any  breach  of 
contract  it  was  induced  by  the  breac|i  of  ccmtract  on  the  part  of 
the  plaintiff  in  not  making  payment  to  the  defendant  as  the 
works  proceeded.  This,  however,  was  not  relied  upon,  and  can- 
not in  my  opinion  be  sustained.  The  defendant  has  also  a  claim 
in  reconvention  in  which  he  alleged  that  the  plaintiff  was  not 
entitled  to  take  the  works  out  of  his  hands,  and  that  he  is 
entitled  to  damages  in  consequence.  He  also  claims  the  sum  of 
£1076,  16s.  9d.,  the  amount  of  the  arbitrator's  award  in  his 
favour.  With  regard  to  the  first  claim,  I  have  decided  that  the 
plaintiff  was  justified  in  taking  over  the  works,  so  that  this  falls 
to  the  ground.  With  regard'  to  the  claim  founded  on  the  award, 
it  appears  that  after  finding  on  the  two  matters  that  were  re- 
ferred to  him,  the  arbitrator  went  on  to  decide  other  matters 
which  deu-ly  were  not  referred  to  him  at  all.  He  found  that  in 
addition  to  the  sum  of  £495, 16s.  9d.  the  defendant  was  entitled 
to  be  paid  the  sum  of  £600,  the  supposed  amount  of  moneys 
retained  in  his  hands  by  the  plaintiff,  and  £80,  the  amount  of 
scaffolding  belonging  to  the  defendant  and  retamed  by  the 
plaintiff,  making  in  all  the  sum  of  £1075, 16s.  9d. 

The  plaintiff's  answer  to  this  claim  in  reconvention  is  that 
the  award  is  bad,  the  arbitrator  having  gone  outside  the  matters 
submitted  to  his  decision.  With  regard  to  this,  I  am  of  opinion 
that  in  so  far  as  it  dealt  with  the  two  matters  submitted  to  him 
the  award  is  good;  and  that  as  this  part  is  clearly  severable 
from  the  other,  which  in  my  opinion  is  clearly  bad,  the  avrard  is 
good  so  far  as  it  decided  that  the  value  of  extras  was  £265,  and 
that  the  defendant  was  entitled  to  a  certificate  in  respect  of 
£495, 16s.  9d.,  this  latter  sum  compri^ng  both  extras  and  work 
done  under  the  contract 

I  do  not,  however,  think  that  the  question  is  affected  by  this 
award.  The  certificate  of  the  architect  as  to  the  amount  of 
damage  sustained  by  the  plaintiff  was  given  subsequently  to  the 
making  of  the  award,  the  validity  of  which  was  being  challenged 
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by  the  plaintiff.  The  arthitect  states  that  the  som  of  £889, 
7ci.  7d.  IB  exclusive  of  any  award  made  by  the  arbitrator^  and 
any  amonnt  so  awarded  would  only  make  the  damages  higher. 
In  other  words,  I  understand  the  meaning  of  this  to  be  that 
giving  the  defendant  credit  for  the  full  value  of  the  work  found 
by  the  arbitrator  to  have  been  dcme  l^  him,  the  amount  of 
damages  sustained  by  the  plaintiff  would  still  exceed  £889, 
7s.  7d.  by  more  than  the  amount  awarded.  This  appears  to  me 
to  be  the  case  on  a  consideration  of  the  figures.  This  being  so,  I 
think  the  defendant  is  not  entitled  to  judgment  for  the  £495, 
16&  9d.,  but  he  is  entitled  to  the  costs  of  the  arbitration  as  he 
succeeded  in  his  contention  before  the  arbitrator,  that  under  the 
contract  he  was  entitled  to  a  certificate,  even  though  tlie  figures 
showed  that  he  was  carrying  out  the  contract  at  a  loss.  He  is 
therefore  entitled  to  set  off  the  amount  of  those  costs  against  the 
sum  awarded  to  the  plaintiff  in  this  action.  My  judgment  there- 
fore is  for  the  plaintiff  in  convention  for  the  sum  of  £889, 7s.  7d. 
with  costs,  and  for  the  plaintiff  in  reconvention  for  the  amount 
of  the  costs  of  the  arbitration. 

It  is  only  fair  to  Mr.  Christie  to  say  that  I  do  not  believe  the 
evidence  of  the  defendant  that  he  sought  to  obtain  a  secret  com- 
mission or  bribe  from  him,  and  that  he  was  prepared  in  conse- 
quence to  sacrifice  the  interests  of  his  employer. 

Plaintiff*s  Attorneys:  Bitumann  A  OUJUlan;  Defendant's 
Attorneys :  HtUchinaon,  Sans  A  RvssM. 


LANOEBMAKK  v.  CARPER  251 


LANGERMANN  v.  CARPER. 

1906.    June  28,  29,  and  September  11.    Solomok,  J. 

Principal  and  agenL-^Mixing  qfyroperi^f, — Jkunaget.'-^PairiHenfk^.^- 
Jaimi  venture. — Fiduciary  relaiionekip. 

C,  having  jointly  with  W  acquired  oertaiu  claims  for  the  purpose  of 
■peculation,  diapoaed  of  a  quarter  intereat  therein  to  L.  There 
waa  no  agreement  between  the  parties,  either  expren  or  implied,  to 
ataare  profit  and  lose,  and  each  of  them  was  perfectly  free  to  deal 
with  or  dispose  of  his  interest  as  he  desired,  and  to  appropriate 
any  profit  which  he  might  mike  thereby.  Held^  that  the  mere 
acquisition  by  L  of  an  interest  in  the  claims  did  not  create  a 
partnership  between  him  and  the  other  ooowners,  and  that  each 
of  the  parties  was  thereafter  at  liberty  to  acquire  for  himself  6tber 
claims  in  the  neighbourhood  of  those  in  wUch  they  were  jointly 
interested. 

Where  an  agent  entrusted  with  the  sale  of  property  mixes  property  of 
his  own  with  that  which  was  entrusted  to  him  for  sale,  and  then 
disposes  of  the  whole  in  one  lot>  any  damages  proved  to  have  been 
sustained  by  the  principal  throu^  such  amalgamation  may  be 
recovered  from  the  agent ;  where  the  principal  cannot  prove  what 
damages  hare  been  sustained  the  onu»  lies  upon  the  agent  to  show 
what  portion  of  the  profits  is  to  be  attributed  to  his  property,  and 
if  he  cannot  separate  the  profits  the  whole  must  be  accounted  for 
to  his  principal  Where,  however,  it  appears  that  the  property  of 
the  agent  was  of  the  same  value  as  that  which  he  was  entrusted  to 
sell*  and  tliat  so  Ur  from  being  prejudidal  to  the  principal  it  waa 
to  his  advantage  that  the  property  should  have  been  amalgamated 
and  disposed  of  in  one  lot  the  agent  will  be  entitled  to  his  pro 
raid  share  of  the  profits. 

The  plaintiff  in  this  action  claimed  (1)  a  declaration  that  he 
was  on  the  80th  July,  1904,  entitled  to  a  quarter  share  or  interest 
with  the  defendant  as  a  copartner  in  certain  300  claims  on  the 
farm  Rhenosterspruit,  No.  16,  in  the  mining  district  of  Klerks- 
dorp;  (2)  a  declaration  that  he  waa  entitled  to  a  quarter  share 
or  interest  in  an  agreement  of  the  30th  July,  1904,  made  by  the 
defendant  with  the  African  Claim  and  Land  Ca,  Ltd,  relative 
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to  the  said  300  claims ;  (3)  an  account  of  all  moneys  or  other 
consideration  received  by  the  defendant  or  which  he  was  entitled 
to  receive  under  the  said  contract  of  the  30th  July,  1904,  or  in 
respect  of  the  sale  or  other  disposal  of  the  said  300  claims  by 
the  defendant;  (4)  payment  of  all  moneys  or  delivery  of  the 
plaintifTs  share  of  the  consideration  which  might  be  found  to  be 
due  to  him  in  respect  of  the  said  300  claims. 

The  declaration  as  amended  at  the  trial  set  forth  that  on  or 
about  the  15th  June,  1904,  the  defendant  had  acquired  certain 
200  gold  claims  situate  on  the  fanu  Rhenosterspruit,  No.  16, 
mining  district  of  Klerksdorp,  which  claims  were  registered  in 
the  name  of  the  defendant.  On  the  17th  June,  1904,  the 
defendant  sold  to  the  plaintiff  a  one-fourth  share  or  interetit  in 
the  claims  and  gave  him  a  letter  in  the  following  terms : — 

Drab  Sir, — This  serves  to  place  on  record  that  yoa  are  entitled  to 
a  35  per  cent  undivided  interest  in  the  200  claims  which  are  r^;tBtered 
in  my  name,  Rhenosterspruit^  No.  16,  Klerksdorp  dbtaict. 

J.  K  Carpbb. 

Thereupon  the  plaintiff  and  the  defendant  became  and  were 
partners  in  th^  said  claims,  and  in  all  dealings  therewith  or 
relating  thereto.  It  was  further  agreed  between  the  plaintiff 
and  the  defendant  that  the  property  of  the  said  partnership 
should  be  and  remain  registered  in  the  name  of  the  defendant 
as  agent  for  and  trustee  of  the  partnership;  that  in  all  matters 
relating  to  the  interests  of  the  said  partnership  the  defendant 
should  act  for  and  on  behalf  of  the  same,  and  that  he  should  if 
possible  acquire  further  claims  in  the  vicinity  of  the  claims 
aforesaid  for  the  partnership.  Shortly  after  the  17th  June, 
1904,  the  defendant,  acting  for  the  partnership  and  by  means  of 
his  position  as  partner,  became  possessed  of  information  which 
materially  enhanced  the  value  of  the  said  200  daims.  Acting 
upon  the  said  information  and  in  his  capacity  as  aforesaid,  the 
defendant  on  or  about  the  15th  and  21st  days  of  July,  1904, 
acquired  certain  further  100  claims  adjacent  to  the  900  daims. 
On  the  SOth  July,  1904,  the  defendant  in  his  own  name  entered 
into  an  agreement  with  the  African  Claim  and  Land  Ca,  Ltd., 
relative  to  the  said  200  and  100  claims.    The  said  100  dainiB 
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were  acquired  and  the  said  agreement  was  entered  into  by  the 
defendant  in  his  aforesaid  capacity  and  acting  for  and  on  behalf 
of  the  said  partnership.  The  defendant  had  refosed  to  acknow- 
ledge the  plaintiff  as  a  partner  in  the  claims  and  business  aforesaid, 
and  had  refused  to  acknowledge  the  right  of  the  plaintiff  to  a 
one-quarter  interest  in  the  benefits  of  the  agreement  of  the 
30th  July,  1904.  In  the  alternative  the  plaintiff  alleged  that 
at  the  time  when  the  defendant  entered  into  the  agreement  of 
the  30th  July,  1904,  he  was  the  agent  of  the  said  partnership 
for  the  sale  or  disposal  of  partnership  property  and  generally  in 
connection  with  the  business'  of  the  said  partnership,  and  that 
even  if  he  acquired  the  100  claims  on  his.own  behalf  the  plaintiff 
was  by  reason  of  the  fact  that  the  defendant  mixed  his  own 
property  with  that  of  the  partnership  entitled  to  25  per  cent  ot 
all  proceeds  and  consideration  received  or  to  be  received  by  the 
defendant  under  or  by  virtue  of  or  in  connection  with  the  said 
agreement. 

The  defendant  admitted  that  the  plaintiff  ¥^as  the  holder  of 
a  quarter  interest  in  the  200  claims  purchased  by  him  on  the 
15th  June,  1904,  and  that  by  virtue  of  such  interest  he  was 
entitled  to  a  quarter  of  the  consideration  due  from  the  African 
Claim  and  Land  Co.,  Ltd.,  in  respect  of  these  200  claims.  He 
contended,  however,  that  the  consideration  which  was  due  from 
the  African  Claim  and  I^nd  Co.,  Ltd.,.  and  which  consisted  of 
certain  shares  in  a  company  called  the  Rhenosterspruit  Mines, 
was  due  in  respect  of  the  whole  of  some  1200  claims,  all  of 
which,  he  alleged,  he  secured  for  the  African  Claim  and  I^nd 
Co.,  Ltd.;  that  these  shares  must  be  equally  divided  between 
these  1200  claims ;  that  the  plaintiff,  therefore,  was  entitled  not 
to  a  quarter  of  his  interest,  but  only  to  a  quarter  of  one-sixth 
(i.e.  to  one  twenty-fourth  of  his  interest),  and  that  he  had  always 
been  and  still  was  ready  and  willing  to  account  to  him  for  such 
share.  Save  as  to  this  the  defendant  denied  all  the  allegations 
on  which  the  plaintiff  based  his  claim  for  any  further  interest 

The  facts  and  the  arguments  of  counsel  appear  from  the 
judgment  delivered. 

/.  W,  Leonard,  K.O.  (with  him  /.  de  ViUiers),  appeared  for 
the  plaintiff. 
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0.  Q.  Ward  (with  him  Manfred  Nathan)  appeared  for  the 
defendaDt. 

Cur.  adv.  vtdt 

Poetea  (September  11): — 

Solomon,  J. :  This  is  an  action  in  which  the  plaintiff  elaims : 
(1)  A  declaration  that  he  was  on  the  30th  Joly,  1904,  entitled  to 
a  quarter  share  or  interest  with  the  defendant  as  a  copartner  in 
certain  800  claims  on  the  &rm  Rhenostersprait,  Na  16,  mining 
district  of  Elerksdorp.  (2)  A  declaration  that  he  is  entitled  to 
a  quarter  share  or  interest  in  an  agreement  of  the  80th  Jnly, 
1904,  made  by  the  defendant  with  the  African  Claim  and  Land 
Co.,  Ltd.,  relative  to  the  said  800  daims.  (3)  An  account  of  all 
moneys  or  other  consideration  received  by  the  defendant  or 
which  he  is  entitled  to  receive  under  the  said  contract  of  the 
80th  July,  1904,  or  in  respect  of  the  sale  or  other  disposal  of  the 
said  300  claims  by  the  defendant  (4)  Payment  of.  all  moneys 
or  delivery  of  the  plaintiff's  share  of  the  consideration  which 
may  be  found  to  be  due  to  him  in  respect  of  the  said  900 
claima 

The  facts  of  the  case  may  be  shortly  stated  as  follows:  On 
the  16th  June,  1904,  the  defendant  purchased  at  public  auctioii 
on  account  of  himself  and  one  Williams,  who  was  the  consulting 
engineer  of  the  African  Claim  and  Land  Ca,  Ltd,  SOO  elaima  on 
the  farm  Rhenosterspruit  in  the  Elerksdorp  district  The  elaims 
in  question,  together  with  a  large  number  of  other  claims  in  the 
immediate  neighbourhood,  had  lapsed  to  the  Qovemment  by 
reason  of  non-payment  of  license-moneys,  and  in  the  ordinary 
course  under  the  provisions  of  the  Qold  Law  had  been  put  up  to 
public  auction.  Of  the  claims  so  put  up  to  auction  some  were 
not  sold,  and  thereafter  became  open  ground  liable  to  be  pegged 
by  the  public  Of  those  that  were  sold  the  defendant  bought 
200  at  the  price  of  5s.  per  claim.  They  were  bought  by  him  not 
with  the  intention  of  working  them,  but  purely  as  a  speculatioii 
on  the  chance  of  reselling  them  at  a  profit  After  the  purchase 
the  claims  were  registered  in  the  defendant's  name ;  but  Williams 
was  entitled  to  a  half  interest  in  the  property  and  was  liable  for 
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half  of  the  piirchaae-prioe,  ^rtuch.with  his  share  of  expenses 
amounted  to  the  sum  of  £51  A  day  or  two  after  the  sale 
Williams  met  Uie  plaintiff,  asked  him  if  he  would  like  to  go  in 
for  a  spec,  and  offered  him  half  of  his  interest  at  the  price  which 
he  had  paid  for  his  fall  interest  The  plaintiff  accepted  the  offer 
and  paid  Williams  the  som.of  £52.  Williams  then  informed  the 
defendant  of  the  transaction^  and  on  the  17th  Jane  the  defendant 
gave  the  plaintiff  a  letter  in  the  following  terms : — 


DxAB  SiBy^-ThiB  serves  to  place  on  record  that  you  are  entitled  to 
a  25  per  cent,  midivided  interest  in  the  200  claims  which  are  regis- 
tered in  my  name,  Rhenosterspmiti  Na  16,  Klerksdorp  district. 

J.  R  Cabpib. 


At  the  time  nothing  farther  was  done  in  the  matter,  nor  was 
any  agreement  made  between  the  parties  as  to  their  future  dealings 
with  the  claims.  The  plaintiff  bought  an  interest  in  the  property 
purely  as  a  speculation  in  the  hope  that  the  claims  might  at  some 
future  time  increase  in  value,  and,  as  he  said  in  his  evidence,  he 
would  have  sold  them  at  any  time  if  he  could  have  obtained  a 
substantial  profit. 

About  a  fortnight  after  the  purchase,  however,  the  defendant 
and  Williams  obtained  some  important  information  regarding 
the  value  of  the  claims ;  they  took  pannings  of  the  reef  with 
satisfactory  results,  and  thereupon  arranged  to  send  samples  to 
Johannesburg  for  the  purpose  of  obtaining  assays  thereof.  They 
communicated  this  information  to  the  plaintiff,  and  in  the  mean- 
time asked  him  to  keep  things  quiet.  Thereafter  they  obtained 
the  assays,  which  were  highly  satisfactory,  and  on  or  about  the 
22nd  July  they  again  met  the  plaintiff  at  his  office,  showed  him 
the  assays,  and  the  three  of  them  then  discussed  their  future 
plan  of  operations.  The  plaintiff  asked  them  to  give  him  the 
sole  right  of  dealing  with  the  claims,  but  to  this  they  objected ; 
and  eventually  it  was  arranged  that  the  defendant  should  have 
the  entire  control  and  the  right  to  deal  with  and  to  dispose  of 
the  claims  for  the  joint  benefit  of  all. 

The  plaintiff  states  that  on  this  occasion  it  was  further  agreed 
between  them  that  the  defendant  should  try  to  obtain  adjoining 
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claims  in  their  joint  interest.  This,  however,  is  denied  by  the 
defendant  and  Williams,  who  swear  that  nothing  was  said  at  the 
interview  about  obtaining  any  other  claims.  The  defendant  in 
fact  says  that  at  that  time  he  had  already  acquired  the  right  to 
two  other  blocks  of  50  claims  each  which  had  been  pegged  out 
for  him ;  but  that  he  did  not  communicate  this  fact  to  the  plain- 
tiff. Here  then  is  a  direct  conflict  of  evidence  between  the 
plaintiff  and  the  defendant,  and  the  conclusion  to  which  I  came 
at  the  trial,  and  to  which  I  still  adhere,  is  that  the  plaintiff  has 
failed  to  jprove  that  any  agreement  regarding  the  acquisition  of 
other  claims  was  made  on  this  occasion.  It  is  very  significant 
that  in  the  declaration  as  originally  framed  no  reference  is  made 
to  any  such  arrangement,  and  that  it  was  not  until  the  trial  that 
the  declaration  was  amended  so  as  to  include  an  allegation  to 
that  effect.  Now  seeing  that  the  main  object  of  the  action  is  to 
claim  an  interest  in  this  block  of  100  claims,  it  seems  almost  in- 
credible that  if  the  plaintiff  had  informed  his  legal  advisers  of 
such  an  agreement  it  should  have  been  omitted  from  the  plead- 
ings. It  was  urged  on  behalf  of  the  plaintiff  that  looking  at  all 
the  circumstances  the  probabilities  are  that  an  arrangement  of 
that  nature  should  have  been  made ;  but  it  seems  to  me  that 
there  is  quite  as  much  force  in  the  contention  on  the  other  side, 
that  it  is  extremely  improbable  that  the  defendant  and  Williams 
should  have  been  willing  to  give  an  interest  in  all  claims  secured 
by  them  to  the  plaiptiff,  who  was  purely  a  speculator  residing 
and  operating  in  Johannesburg,  and  whom  they  had  no  reason 
to  regard  as  a  probable  competitor  with  them  in  the  work  of 
pegging  out  claims.  On  the  whole,  then,  on  this  part  of  the  case 
I  prefer  to  accept  the  evidence  of  the  defendant,  that  no  such 
agreement  as  the  one  set  up  by  the  plaintiff  in  the  amend- 
ment to  his  declaration  was  made  at  the  interview  of  the  22nd 
July. 

Moreover,  I  accept  the  defendant's  evidence,  which  is  corro- 
borated by  the  various  declarations  of  purchaser  and  seller  which 
were  put  in  at  the  trial,  that  previous  to  this  interview  he  had 
already  acquired  the  right  to  these  two  blocks  of  50  claims  each, 
which  had  been  pegged  out  on  his  behalf  by  Bosch  and  Bngela 
respectively.    Passing  then  from  the  interview  of  the  22nd  Jnly, 
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the  next  Rtep  in  the  history  of  this  case  is  that  the  defendant, 
entrusted  with  the  power  to  deal  with  200  claims  on  behalf  of 
the  three  persons  interested  therein,  entered  into  negotiations 
with  the  African  Claim  and  Land  Ca,  Ltd.,  of  which  the  plain- 
tiff was  a  director,  for  the  disposal  of  the  claims,  and  that  even- 
tually an  agreement  was  signed  on  the  30th  July^  1904,  a  copy 
c^  which  is  annexed  to  the  declaration.  Under  that  agreement 
the  defendant  transferred  to  the  company  the  right  to  deal  with 
the  800  claims  which  he  had  acquired  on  the  farm  Bhenoster* 
sprnit  He  further  undertook  to  make  every  reasonable  effort  to 
secure  other  claims  in  the  neighbourhood,  which  the  company 
was  to  have  the  right  to  take  over  at  cost  price ;  while  the  com- 
pany, on  the  other  hand,  undertook  to  do  all  that  it  reasonably 
could  to  secure  the  mynpacht  of  the  farm.  The  agreement  then 
provides  that  the  300  claims  and  the  mynpacht  shall  be  held  by 
the  oompany  for  the  purpose  of  disposing  of  them  to  a  new  com- 
pany or  otherwise  of  selling  them  as  the  company  should  think 
fit,  on  the  terms  tbAt  the  profits  accruing  from  the  sale  of  the 
claims  and  mynpacht  or  of  the  claims  or  mynpacht  shall  be 
divided  in  the  proportion  of  three-quarters  to  the  company  and 
one-quarter  to  the  defendant.  These  are  the  main  provisions  of 
the  agreement,  and  the  only  ones  to  which  it  is  necessary  to 
refer  at  present 

The  defendant  communicated  to  the  plaintiff  the  fact  that  he 
had  entered  into  an  agreement  with  the  African  Company  for 
the  disposal  of  their  claims,  but  did  not  mention  the  fact  that  he 
had  induded  the  additional  100  claims  which  he  had  subsequently 
acquired.  The  plaintiff,  however,  subsequently  saw  the  agree- 
ment at  the  office  of  the  African  Company,  of  which  he  was 
a  director,  and  noticed  that  the  defendant  had  transferred  300 
claims  to  that  company,  but  at  the  time  apparently  attached  no 
importance  to  that  fact  and  made  no  inquiries  on  the  subject 
from  the  defendant.  The  agreement  of  the  30th  July,  1904, 
having  been  concluded,  the  African  Company  immediately  pro- 
ceeded to  take  steps  to  secure  the  mjnipacht.  It  appears  that 
prior  to  this  date  the  defendant  and  Williams  had  been  negotiat- 
ing for  the  purchase  of  the  mynpacht  from  the  owners,  Messrs. 
Neumann  b  Co.,  and  after  the  agreement  the  negotiations  were 
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oontiQued  by  them  at  the  request  of  the  African  Company, 
on  whose  behalf  they  were  then  acting.  Eventually-  the  myn- 
pacht  was  secured  by  them  for  the  African  Company  at  the  price 
of  £12,500  and  a  certain  number  of  shares  in  the  company  which 
was  to  be  floated.  At  the  same  time  the  African  Company, 
having  secured  as  many  of  the  outcrop  claims  as  possible,  namely, 
the  mynpacht  and  the  300  claims  which  had  been  acquired  by 
the  defendant,  proceeded  to  take  steps  to  peg  out  deep  level 
claims  on  the  dip  of  the  mine.  For  that  purpose  they  utilised 
the  services  of  the  defendant  and  Williams,  but  the  real  work 
appears'  to  have  been  done  by  Williams,  who  was  the  con* 
suiting  engineer  and  at  whose  suggestion  apparently  the  decision 
to  peg  out  these  claims  was  taken.  The  final  result  v^as  that 
about  700  deep  level  claims  were  pegged  out,  but,  as  Williams 
said  in  his  evidence,  he  himself  did  not  place  much  value  upon 
those  claims.  Thereafter  towards  the  end  of  the  year  a  new 
company,  called  the  Rhenoster  Mines,  Ltd.,  was  floated  to  take 
over  all  the  claims  acquired  by  the  African  Company,  amounting 
in  all  to  about  1200,  and  the  African  Company  as  the  Vendors 
received  some  260,000  shares  in  that  company ;  of  that  number  the 
defendant  is  entitled  to  a  quarter  under  the  agreement  of  30th 
July,  1904. 

The  plaintiff'  claims  that  he,  as  a  partner  of  defendant,  is 
entitled  to  a  quarter  of  the  whole  consideration  received  by 
defendant  from  the  African  Company.  The  defendant  con- 
tests this  claim.  He  admits  that  the  plaintiff  was  the  holder  of 
a  quarter  interest  in  the  200  claims  purchased  by  him  on  the 
15th  June,  1904,  and  that  by  virtue  of  such  interest  he  is  entitled 
to  a  quarter  of  the  consideration  due  in  respect  of  these  200 
claims.  He  contends,  however,  that  the  shares  in  the  Rhenoster 
Mines  acquired  by  him  from  the  African  Company  were 
acquired  in  respect  of  the  whole  1200  claims,  all  of  which  he 
alleges  that  he  secured  for  the  African  Company;  that  the  shares 
must  be  equally  divided  between  these  1200  claims;  that  the 
plaintiff,  therefore,  is  entitled  not  to  a  quarter  of  his  interest,  but 
only  tp  a  quarter  of  one-sixth,  i,e.  to  one  twenty-fourth  of  his 
interest;  and  that  he  has  always  been  and  still  is  ready  and 
willing  to  account  to  him  for  such  share. 
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These  then  being  the  issued  between  the  parties,  let  me 
proceed  to  consider  the  various  points  which  have  been  pressed 
upon  me  in  the  arguments  in  this  case.  Now  the  plaintiff's  first 
contention  is  that  which  is  set  out  in  paragraph  4  of  the  declara- 
tion, viz.,  that  upon  the  receipt  by  him  of  the  letter  of  the 
17th  June,  1904,  from  the  defendant  acknowledging  that  he  was 
entitled  to  a  25  per  cent,  interest  in  the  200  claims,  the  defend- 
ant and  he  thereupon  became  partners  in  the  said  claims,  and  in 
all*  dealings  therewith  or  relating  thereto.  In  my  opinion,  how- 
ever, the  mere  acquisition  by  the  plaintiff  of  an  interest  in  those 
claims  did  not  create  a  partnership  between  him  and  the  other 
two  co-owners.  For  the  very  essence  of  the  contract  of  partner- 
ship is  that  there  should  be  an  agreement  between  two  or  more 
persons  for  the  sharing  of  profit  or  loss.  It  is  true  that  it  is  not 
necessary  that  such  an  agreement  should  be  express,  but  that  it 
may  be  implied  from  the  conduct  of  the  partiea  In  the  present 
case,  however,  not  only  was  there  no  express  agreement,  but  it 
seems  to  me  quite  impossible  to  imply  any  agreement  to  share 
profit  or  lo8&  On  the  contrary,  the  evidence  shows  that  there 
never  was  any  intention  on  the  part  of  any  of  the  co-owners  to 
combine  their  interests  for  the  purpose  of  making  a  joint  profit. 
The  claims  were  not  bought  for  the  purpose  of  being  worked, 
but  simply  as  a  speculation ;  and  the  plaintiff  himself  says  that 
he  would  have  sold  his  interest  a  few  days  after  acquiring  it  if 
he  could  have  made  a  substantial  profit  Williams,  in  fact,  did 
sell  half  his  interest  to  the  plaintiff  without  consulting  the  de- 
fendant, nor  is  there  any  suggestion  that  he  shared  with  him  the 
profit  which  he  made  by  that  transaction.  Each  of  them  was, 
in  fact,  perfectly  free  to  deal  with  or  to  dispose  of  his  interest  as 
he  desired,  and  to  appropriate  any  profit  which  he  might  make 
thereby.  That  fact  in  itself,  apart  from  other  considerations,  is 
quite  sufficient  to  dispose  of  the  contention  that  a  partnership 
had  been  constituted  between  the  plaintiff,  Williams  and  the 
defendant. 

If  then  there  was  no  partnership,  I  can  see  no  reason  apart 
from  express  agreement  why  any  one  of  the  three  should  not 
after  the  17th  June  have  acquired  for  himself  other  claims  in  the 
neighbourhood  of  the  200  in  which  they  were  jointly  interested. 
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The  plaintiff,  however,  alleges  in  paragraph  7  of  the  declaration 
that  it  was  agreed  that  in  all  matters  relating  to  the  interests  of 
the  partnership  the  defendant  should  act  for  and  on  behalf  of  the 
same,  and  that  he  should  if  possible  acquire  further  claims  in  the 
vicinity  of  the  claims  aforesaid  for  the  partnership.  As  regards 
the  first  part  of  the  paragraph,  it  is  sufficient  to  say  that  there  is 
absolutely  no  evidence  to  support  it :  on  the  contrary,  the  plain- 
tiff himself  says  that  on  the  occasion  when  he  received  from  the' 
defendant  the  letter  of  the  17th  June,  1904,  "nothing  further 
was  done  at  the  time."  With  regard  to  the  second  part  of  the 
paragraph,  which  was  added  at  the  trial  of  the  action,  I  have 
already  stated  that  I  cannot  accept  the  plaintiff's  evidence  that 
any  agreement  of  that  nature  was  made.  Consequently  the 
plaintiff's  case,  so  far  as  it  is  based  upon  paragraph  7  of  the 
declaration,  cannot  be  sustained. 

The  declaration,  however,  then  proceeds  in  paragraphs  8  and 
9  to  set  forth  that  shortly  after  the  I7th  June,  1904,  the  defend- 
ant acting  for  the  partnership,  and  by  means  of  his  position  as 
partner,  became  possessed  of  information  which  materially  en- 
hanced the  value  of  the  said  200  claims,  and  that  acting  upon 
such  information  defendant  on  or  about  the  15th  and  20th  July 
acquired  certain  further  100  claims  adjacent  to  the  200  claims. 
The  contention  based  upon  these  paragraphs,  though  not  set 
forth  in  the  declaration,  is  that  these  100  claims  must  be  taken 
to  have  been  acquired  on  behalf  of  the  three  persons  who  were 
jointly  interested  in  the  200  claims.  Now  it  is  a  sufficient 
answer  to  this  contention  to  repeat  that  when  these  claims  were 
acquired  there  was  no  partnership  in  existence  between  plaintiff 
and  defendant  The  information  acquired  by  the  defendant  was 
acquired  by  him  not  in  his  capacity  as  partner,  but  in  his 
individual  capacity,  and  he  was  in  my  opinion  perfectly  entitled 
to  make  use  of  that  information  for  the  purpose  of  acquiring 
further  claims  for  his  own  benefit. 

It  is  true  that  on  the  22nd  July  an  agreement  was  made  be- 
tween the  plaintiff,  Williams,  and  the  defendant  which  materially 
affected  their  relationship.  Under  that  agreement  hie  separate 
interests  of  these  three  persons  were  amalgamated,  and  the 
whole  property  was  entrusted  to  defendant  to  be  dealt  with  and 
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disposed  of  in  their  joint  interests,  and  any  profit  so  made  by 
him  would  necessarily  be  divided  between  them  in  j>roportion  to 
the  interests  which  they  each  held  in  the  property.  Now  what- 
ever may  be  the  appropriate  name  to  apply  to  such  a  transaction 
— whether  it  be  called  a  partnership  or  a  joint  venture — I  am 
clearly  of  opinion  that  the  same  consideration  must  apply  to  the 
dealings  of  the  several  parties  amongst  themselves  as  would 
be  applied  in  the  case  of  an  ordinary  partnership.  And  if  the 
100  claims  acquired,  by  the  defendant  had  been  acquired  after 
the  date  of  that  agreement  there  would  no  doubt  have  been  some 
force  in  the  plaintiflTs  contention  that  these  claims  must  be  taken 
to  have  been  acquired  in  the  joint  interests  of  the  parties  to  the 
agreement  The  evidence,  however,  both  of  the  plaintiff  and  the 
defendant  shows  that  this  agreement  was  made  on  the  22nd  or 
23rd  July,  whereas  the  claims,  as  is  admitted  in  the  declaration, 
were  acquired  on  the  16th  and  21st  of  the  same  month.  Con- 
sequently the  acquisition  of  these  claims  cannot  be  affected  in 
any  way  by  an  agreement  of  later  date,  and  it  therefore  becomes 
unnecessary  to  consider  what  the  result  would  have  been  if  the 
claims  had -been  acquired  after  the  date  of  this  agreement.  I 
am  of  opinion,  therefore,  that  the  plaintiff  cannot  claim  that  he 
was  entitled  to  an  interest  in  these  100  claims  when  they  were 
acquired  by  the  defendant. 

The  plaintiff's  case,  however,  does  not  rest  there,  for  I  have 
still  to  consider  the  effect  of  the  agreement  made  between  the 
defendant  and  the  African  Claim  and  Land  Co.,  Ltd.,  on  the 
SOth  July,  1904.  Now  upon  this  part  of  the  case  the  first  point 
to  be  determined  is  what  was  the  consideration  given  by  the 
defendant  to  the  company  in  return  for  the  benefits  which  have 
accrued  to  him  under  that  agreement.  That  consideration  is 
thus  stated  in  clauses  1  and  2 :  first,  that  he  undertook  to  hand 
over  to  the  company  the  right  to  dispose  of  300  claims,  viz.,  the 
200  claims  in  which  the  plaintiff  had  a  quarter  interest,  and  the 
further  100  claims  in  which*  the  plaintiff  had  no  interest ;  and, 
secondly,  that  he  agreed  to  use  his  best  efforts  to  secure  other 
claims  in  the  neighbourhood.  The  defendant  contends  that  the 
result  of  his  services  was  that  he  secured  900  other  claims  for 
the  company,  viz.,  the  uiyupacht  of  over  200  claims,  and  the  700 
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deep  level  claims,  which  were  pegged  out  for  the  oompany,  and 
that  consequently  he  supplied  to  the  company  the  whole  of  the 
1200  claims  which  were  subsequently  floated  into  the  Rhenoster 
Mines. 

In  my  opinion,  however,  that  is  a  contention  which  cannot 
be  sustained.  First  of  all  as  regards  the  mynpacht,  it  seems 
clear  to  me  that  it  was  never  intended  by  the  parties  to  the 
agreement  that  the  services  which  were  to  be  rendered  by  the 
defendant  under  clause  2  of  the  agreement  had  any  reference  to 
the  obtaining  of  the  mynpacht.  The  mynpacht  is  dealt  with  in 
a  separate  clause  of  the  agreement  (clause  4),  which  provides 
that  the  company  itself,  npt  the  defendant,  shall  do  all  that  lies 
in  its  power  to  purchase  the  mynpacht,  and  that  all  payments 
made  by  the  company  in  respect  thereof  shall  be  charged  against 
the  800  claims  and  the  mynpacht. 

It  is  true  that  after  the  agreement  was  signed  the  company 
does  appear  to  have  availed  itself  of  the  services  of  the  defend- 
ant and  of  Williams  in  order  to  secure  the  mjnipacht,  inasmuch 
as  they  had  previously  been  negotiating  therefor.  But  in  my 
opinion  those  were  services  rendered  not  under  the  agreement, 
but  outside  of  it,  and  are  not  services  for  which  he  was  to  receive 
the  remuneration  of  a  quarter  of  the  profits.  Moreover,  it  seems 
pretty  clear  that  the  wofk  was  really  done  by  Williams,  who 
was  the  servant  of  the  company,  and  who  was  employed  by 
them  in  that  capacity,  and  not  as  a  partner  of  the  defendant 
This  view  of  the  evidence  is  supported  by  the  minutes  of  the 
meeting  of  the  board  of  directors  held  on  the  23rd  August,  1904, 
where  the  chairman  laid  before  the  board  for  their  approval  the 
agreement  of  the  80th  July,  and  where  he,  amongst  other  things, 
then  stated  that  Williams  "had  for  some  time  been  negotiating 
for  the  acquisition  of  a  mynpacht  which  he  expects  shortly  to 
secure."  Subsequently,  again  at  a  meeting  of  the  board  of 
directors  held  on  the  21at  October,  an  agreement  was  approved 
whereby  Williams  ceded  to  the  company  his  right  in  an  agree- 
ment granting  him  the  option  to  purchase  the  mynpacht,  and 
the  chairman  then  explained  that  Williams  had  carried  through 
the  negotiations  in  his  own  name,  as  it  was  not  considered  ad- 
visable that  it  should  be  known  to  the  vendors  that  the  company 
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was  interested.  In  the  face  of  these  facts  I  cannot  see  how  the 
defendant  can  claim  that  he  secured  this  mynpacht  for  the  com- 
pany, or  that  this  mynpacht  was  part  of  the  consideration  which 
he  gave  for  the  quarter  share  of  the  profits  which  he  was  to 
receive  from  the  company. 

Secondly,  with  regard  to  the  700  claims  which  were  pegged 
out  after  the  30th  July,  it  appears  to  me  doubtful  whether  the 
pegging  out  of  the  claims  by  the  defendant  was  in  the  contem- 
plation of  the  parties  when  the  agreement  was  made.  Clause  2 
provides  that  Carper  shall  make  every  reasonable  effort  for 
securing  other  claims  in  the  neighbourhood,  and  when  secured 
the  company  shall  have  the  right  of  taking  them  over  at  cost 
price  plus  the  reasonable  expenses  incurred  by  Carper  in  the 
acquisition.  The  wording  of  the  clause  would  appear  to  show 
that  what  was  contemplated  was  that  Carper  should  use  every 
effort  to  purchase  other  claims,  and  that  there  was  no  thought 
at  that  time  of  pegging  out  claims ;  for  the  words  "  cost  price  " 
can  have  no  meaning  in  reference  to  pegging  out.  Moreover, 
this  is  further  borne  out  by  the  statement  of  the  chairman  of 
the  African  Company  at  the  meeting  of  the  23rd  August,  to  which 
I  haye  already  referred.  He  there  says, "  Since  making  the  above 
agreement  Mr.  Williams  has  spent  some  time  on  the  claims  in 
question,  and  recommended  that  300  claims  on  the  dip  sK6uld 
ber  pegged  for  the  company,  which  was  accordingly  dona''  So 
that  apparently  the  idea  of  pegging  these  claims  was  first  sug- 
gested to  the  company  by  Williams  after  the  agreement  was 
made,  and  was  not  one  of  the  objects  for  which  the  services  of 
the  defendant  were  to  be  remunerated. 

But,  further,  it  would  appear  that  the  work  of  pegging  the 
claims  was  really  done  by  Williams,  the  servant  of  the  company. 
That  is  shown  not  only  by  the  above  statement  of  the  chairman, 
but  also  by  the  evidence  of  Mr.  Williams  at  the  trial,  where  he  swore 
that  he  had  pegg^  most  of  the  700  claims  on  behalf  of  the  com- 
pany. From  every  point  of  view,therefore,it  seems  to  be  impossible 
to  hold  that  the  defendant  can  claim  that  he  supplied  these  700 
claims  which  were  pegged  out  on  the  30th  July,  1904.  The  correct 
view  of  the  matter  in  .my  opinionr  is  that  of  the  1 200  claims 
whicsh  were  floated  into  the  Rhenoster  Mines  the  defendant 
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contributed  300,  and  the  African  Company  contributed  the  niyn- 
pacht  and  700  deep  level  claims.  Here  again  I  might  refer  to 
the  minutes  of  the  meeting  of  the  23rd  August,  when  the  chair- 
man stated  as  follows :  "  The  number  of  claims  acquired  under 
the  agreement  with  Mr.  Carper  amount  to  about  300.  Mr. 
Williams  has  pegged  300  and  45  were  held  under  option." 
These  300  dairos  then  in  my  opinion  constituted  the  substantial 
consideration  in  return  for  which  the  defendant  was  to  receive 
a  quarter  of  the  profits  accruing  under  the  agreement  of  the  30th 
July,  1904. 

If  any  services  were  rendered  by  the  defendant  in  terms  of 
clause  2  of  the  agreement,  it  is  quite  impossible  to  determine 
from  the  evidence  what  those  services  were,  or  to  attempt  to 
allocate  any  fixed  portion  of  the  profits  to  such  services.  As  the 
defendant  has  chosen  to  mix  his  services  with  the  claims  which 
were  entrusted  to  him  for  sale,  it  seems  to  me  that  the  onus  lies 
upon  him  to  separate  the  services  from  the  claims,  and  clearly 
to  satisfy  the  Court  what  share  of  the  profits  should  be  set  apart 
for  his  services.  This  he  has  entirely  failed  to  do  in  my  opinion, 
and  consequently  I  can  see  no  course  open  to  me  but  to  hold 
that  the  whole  of  the  profits  must  be  attributed  to  the  300 
claims. 

To  what  portion  of  these  profits  then  is  the  plaintiff  entitled  ? 
He  was  the  owner  of  a  quarter  interest  in  200  of  these  claimB, 
and  as  regards  the,  remaining  100  I  have  already  decided  that  he 
had  no  interest  in  these  claims.  But  it  is  contended  on  his  behalf 
that  he  is  nevertheless  entitled,  to  a. quarter  of  the  whole  of  the 
profits,  on  the  ground  that  the  defendant  as  an  agent  entrusted 
with  the  sale  of  200  claims  had  no  right  to  mix  his  own  claims 
with  the  claims  of  his  principals ;  and  that  having  done  so  he 
cannot  claim  any  portion  of  the  profits  accruing  from  the  trans- 
action, but  that  he  must  account  to  his  principals  for  the  whole. 
Now  I  quite  agree  that  the  defendant  in  this  matter  was  acting 
as  the  agent  of  the  three  co-owners  of  these  daims,  and  I  also 
agree  that  he  had  no  right  to  mix  his  own  claims  with  thoea 
which  were  entrusted  to  him  for  sale.  But  the  question  still 
remains.  What  consequences  flow  from  this  wrongful  act  on  the 
part  of  the  defendant?     Now  I  need  scarcely  say  that  any 
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damages  which  the  plaintiff  could  prove  to  have  resalted  there- 
from  oonld  andoabtedly  be  recovered  by  him  from  the  defendant 
Bat  in  the  present  case  no  attempt  has  been  made  to  prove  any 
fliich  damage,  and  my  own  impression  is  that  so  far  from  being 
prejodidal  to  the  plaintiff  it  was  to  his  advantage  that  the  300 
dsims  should  have  been  disposed  of  in  one  lot.  These  300  claims 
together  with  the  mynpacht  formed  a  compact  block;  and  I 
imagine  that  it  was  clearly  in  the  interests  of  all  parties  that 
they  should  have  been  all  dealt  with  in  one  transaction. 

At  the  same  time  I  do  not  think  that  in  such  circumstances 
the  plaintiff  is  .limited  to  an  action  to  recover  damages  for  the 
loss  which  he  can  establish  that  he  has  suffered  through  the 
wrongful  act  of  the  defendant  It  appears  to  me  that  the  true 
principle  which  should  be  applied  in  such  a  case  as  this  is,  that 
the  onus  lies  upon  the  defendant  to  show  what  portion  of  the 
profits  is  to  be  attributed  to  his  100  claims,  and  that  if  he  cannot 
separate  the  profits  the  whole  must  be  accounted  for  to  his 
prindpali^  In  Story's  Equity  JvAri^prudmce  (vol.  1,  sec  468)  the 
following  rule  is  laid  down :  "  Upon  similar  grounds  as  an  agent 
is  bound  to  keep  the  property  of  his  principal  distinct  from  his 
own,  if  he  mixes  it  up  with  his  own  the  whole  will  be  taken  both 
at  law  and  in  equity  to  be  the  property  of  the  principal,  until  the 
agent  puts  the  subject-matter  under  such  circumstances  that 
it  may  be  distinpushed  as  satisfactorily  as  it  might  have  been 
before  the  unauthorised  mixture  on  his  part  In  other  words, 
the  agent  is  put  to  the  necessity  of  showing  clearly  what  part  of 
the  property  belongs  to  him,  and  so  far  as  he  is  unable  to  do  this 
it  is  treated  as  the  property  of  his  principal.  Courts  of  equity 
do  not  in  these  cases  proceed  upon  the  notion  that  strict  justice 
is  done  between  the  parties ;  but  upon  the  ground  that  it  is  the 
only  justice  that  can  be  done ;  and  that  it  would  be  ineciuitable 
to  suffer  the  fraud  or  negligence  of  the  agent  to  prejudice  the 
rights  of  his  priaeipal." 

Accepting,  then,  the  principle  here  laid  down  as  the  one 
which  should  guide  me  in  the  present  case,  I  have  to  ask  myself 
whether  the  defendant  has  established  what  portion  of  the 
profits  accruing  under  the  agreement  with  the  African  Company 
riioUU  be  attributed  to  his  100  elaima    Now  it  is  true  that  th^ 
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evidence  was  not  specially  directed  to  this  fact,  but  at  the  same 
time  I  think  there  is  quite  sufficient  to  justify  me  in  coming  to 
the  conclusion  that  the  profits  should  be  divided  pro  nUd  be- 
tween the  two  sets  of  claims.  The  effect  of  the  evidence  appears 
to  be  that  the  300  claims  were  regarded  as  being  of  equal  value. 
They  were  all  outcrop  claims  in  close  proximity  to  the  mynpacht, 
and  forming  therewith  one  compact  block.  There  was  no  sug- 
gestion in  the  course  of  the  evidence  that  the  100  claims  were 
in  any  respect  inferior  to  the  200  claims;  on  the  contrary,  it 
appeared  to  .have  been  assumed  that  all  these  claims  were  of  the 
same  value.  And  I  am  satisfied  that  if  special  attention  had 
been  directed  to  this  point  the  evidence  would  have  conclusively 
proved  that  the  300  claims  were  all  regarded  as  being  of  equal 
value.  Inasmuch,  however,  as  there  is  no  direct  evidence  upon 
this  point,  I  thought  it  desirable  to  request  the  Registrar  to  com- 
municate with  the  attorneys  on  either  side,  and  to  ascertain  from 
them  whether  they  are  agreed  that  the  claims  in  the  two  blocks 
shall  be  regarded  as  being  of  equal  value.  I  instructed  the 
Registrar  to  inform  them  that,  if  they  were  agreed,  I  should  deal 
with  the  case  on  that  basis,  whereas  if  they  were  at  variance  on 
the  point  I  should  deem  it  necessary  to  reopen  the  case,  and 
allow  the  defendant  to  call  evidence  on  this  point.  The  Registrar 
has  communicated  with  the  attorneys,  and  has  informed  me  that 
the  attorneys  have  agreed  that  the  claims  shall  be  considered  to 
be  of  equal  value. 

In  these  circumstances  I  think  that  I  am  entitled  to  find  that 
fact  as  established,  and  to  hold  that  the  defendant  has  discharged 
the  onus  of  showing  that  the  profits  derived  from  the  transaction 
should  be  divided  pro  raid  between  the  two  sets  of  claims.  The 
result  therefore  is  that  the  plaintiff  in  my  opinion  is  not  entitled 
to  any  share  of  the  profits  derived  from  the  sale  of  the  100 
claims,  but  that  he  is  entitled  to  one-fourth  of  the  profits  derived 
from  the  sale  of  the  200  claims,  i.e.  to  a  quarter  of  two-thirds  or 
one-sixth  of  the  consideration  accruing  to  the  defendant  u^der 
the  agreement  of  the  30th  July,  19Q4. 

The  judgment  of  the  Court  therefore  is  as  follows:  The 
Court  declares  that  the  plaintiff  is  entitled  to  one-sixth  shar&  of 
the  consideration  due  to  the  defendant  from  the  African  Claim 
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and  Land  Co.,  Ltd.,  under  the  contract  of  the  30th  July,  1904; 
and  orders  the  defendant  to  render  to  the  plaintiff  an  aouount  of 
his  dealings  with  such  share,  and  to  pay  over  or  deliver  to  the 
plaintiff  whatsoever  may  be  due  to  him  in  respect  thereof.  As 
the  defendant  has  tendered  to  the  plaintiff  only  one  twenty- 
fourth  share  of  such  consideration  the  defendant  must  pay  the 
costs  of  the  action. 

Plaintiff's  Attorneys:  Hutchinson,  Sons  A  RusaM;  Defend- 
ant's Attorneys :  BM  J:  TancnecZ. 
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1905.    August  28,  September  20.    Bristowe,  J. 

Partnership. — Breach  qfgood/aith. — SecrcUy  campaaeifhg  the  ex/mLnon 
€if  a  partner. 

Plaintiff  and  defendant^  who  were  in  partnerahipi  were  in  difficulties, 
and  each  had  failed  to  bring  into  the  bosineas  the  agreed  amount 
of  capitaL  Defendant^  without  the  plaintiff's  knowledge,  obtained 
a  loan  from  a  third  party  cm  terms  which  involved  his  endea- 
vouring to  expel  plaintiff  and  if  Buooeesful  entering  into  a  new 
partnenhip  with  the  lenders.  He  informed  plaintiff  of  the  loan 
(concealing  Uie  arrangement  as  to  the  new  partnership),  and  oflfered 
to  lend  part  of  it  to  the  firm  on  condition  tliat  a  supplementaiy 
deed  was  executed  fixing  a  time  within  which  each  partner  should 
bring  in  the  balance  of  his  capitaL  The  plaintiff  having  con- 
sented, the  deed  was  executed  and  the  defendant  provided  the 
balance  of  his  capital  out  of  the  loan.  The  plaintiff  having  failed 
to  bring  in  his  capital  the  defendant  expelled  him  under  a  clause 
in  the  <»iginal  articles,  entitling  one  partner  to  expel  the  other  in 
case  of  a  breach  of  any  of  the  articles.  The  defendant  then  took 
over  the  business  himself  And  entered  into  a  new  partnership  with 
the  lenders.  Held,  (1)  that  the  defendant's  action  in  obtaining 
the  loan  was  a  breach  of  his  duty  as  a  partner  which  gave  the 
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plaintiff  the  right  to  dissolve  the  partnership  and  expel  the  defend- 
ant; (2)  that  the  defendant  obtained  the  plaintiff's  consent  to 
enter  into  the  supplementary  deed  by  concealing  his  own  mia- 
conduct  and  the  light  which  that  gave  to  the  plaintiff;  and  (3) 
that  the  defendant  could  not  be  permitted  to  retain  any  advan- 
tage over  the  plaintiff  which  he  had  so  obtained. 

The  plaintiff  in  this  action  claimed  an  order  (a)  cancelling  an 
agreement  between  him  and  the  defendant  whereby  a  partnership 
agreement  existing  between  them  was  varied;  (fr)  declaring  a 
dissolution  of  the  partnership,  brought  about  by  the  defendant 
on  the  2l8t  February,  1905,  of  no  force  or  effect;  (c)  dissolving 
the  partnership  at  the  instance  of  the  plaintiff  and  declaring 
him  entitled  to. the  benefits  conferred  upon  the  dissolving  party 
by  tho  partnership  agreement;  (d)  a  receiver  of  the  assets 
of  the  partnership  existing  between  him  and  the  defendant; 
(e)  an  account  of  the  defendant's  dealings  with  the  assets  of  the 
firm  since  the  21st  February,  1905,  and  payment  of  such 
money  as  might  be  found  due  to  the  plaintiff;  and  (/)  £3000 
damages. 

Qp  the  19th  March,  1904,  the  plaintiff  and  the  defendant 
entered  into  an  agreement  to  carry  on  business  in  partnership 
as  timber  merchants,  under  the  ^tyle  of  Doucet,  Piaggio  &  Co. 
The  agreement  provided  irUer  alia  that  the  capital  should  be 
£2000,  to  be  contributed  equally  by  jthe  partners  and  to  be  paid 
into  an  agreed  on  bank  on  or  before  the  16th  March,  1904,  to 
the  credit  of  the  firm ;  that  the  partners  should  be  faithful  to  each 
other  in  all  business  transactions  and  should  at  all  times  furnish 
to  each  other  correct  accounts,  statements  and  information  respect- 
ing the  partnership  business  without  conoealment  or  suppression ; 
and  that  should  either  partner  fail  to  observe  all  or  any  of  the 
conditions  of  the  agreement  ''the  partner  who  shall  not  be  in 
default  shall  be  entitled  to  daim  dissolution  of  the  partoership, 
and  the  parbier  so  claiming  will  be  entitled  to  succeed  to  the 
business  of  the  firm,  in  which  case  he  shall  be  obliged  to  pay  to 
the  retiring  partner  within  eighteen  months  after  his  succeeding 
to  the  partnership  business  the  retiring  partner's  share  of  the 
profits  up  to  the  day  of  the  date  of  his  claim  for  dissolution  of 
the  partnership" 
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In  Jannoiy,  1905,  the  partnership  firm  had  certain  prefising 
liabilities,  and  neither  partner  had  paid  up  his  full  share  of  the 
capital.^  Thereupon  the  defendant,  who  had  obtained  a  loan  of 
£2000  to  him  personally  at  East  London  from  a  firm  by  the 
name  of  iSpence  ft  Dmry,  oflTered  to  advance  to  the  partnership 
the  money  required  to  meet  the  liabilities,  provided  the  plaintiff 
agreed  to  vary  the  original  partnership  agreement  in  certain  re- 
specta  To  this  the  plaintiff  consented,  and  by  an  agreement 
dated  the  20th  January,  1905,  the  partnership  agreement  was 
varied  by  certain  term^  providing  for  the  pajrment  of  interest 
on  the  loan  to  be  advanced  by  the  defendant  and  for  the  repay- 
ment thereof,  and  by  fixing  a  period  of  one  mouth  for  each 
partner  to  bring  in  the  balance  of  his  share  of  the  original  part- 
nership capital.  The  defendant  advanced  the  amount  required 
and  duly  paid  in  the  balance  of  his  share  of  the  orjgfaal  partner- 
ship capital,  but  the  plaintiff  failed  to  pay  the  unpaid  portion  of 
the  capital  due  by  him  by  the  20th  February,  1905 ;  and  conse- 
quently on  the  21st  February,  1905,  the  defendant  dissolved  the 
partnership  and  took  possession  of  the  busineaa  and  assets  of 
Doucet,  Piaggio  b  Co.,  a  proceeding  in  which  the  plaintiff  at  the 
time  apparently  acquiesced. 

The  plaintiff  now  based  his  claim  on  the  allegations  that 
when  the  defendant  left  for  East  London  he  left  for  the  purpose 
of  raising  a  loan  for  the  partnership ;  that  whilst  there  he,  in 
breach  of  good  faith  and  of  his  duty  to  the  plaintiff  and  of  the 
partnership  agreement,  wrongfully  and  without  the  knowledge 
or  consent  of  the  plaintiff,  in  consideration  of  a  loan  of  £2000  to 
him  personally,  entered  into  an  agreement  with  one  Innes  and 
one  Bead,  carrying  on  business  at  East  London  under  the  style 
or  firm  oC  Spence  ft  Drury,  whereby  the  defendant  undertook  to 
dissolve  the  partnership  existing  between  him  and  the  plaintiff 
and  within  two  months  from  the  16th  January,  1905,  to  enter 
into  a  partnership  with  them  for  the  purpose  of  acquiring  and 
carrying  on  the  business  of  the  firm  of  Doucet,  Piaggio  ft  Ca ; 
that  on  the  return  of  the  defendant  from.Eiast  London  he 
wrongfully  concealed  and  suppressed  this  agreement  from  the 
plaintiff,  and,  in  furtherance  of  his  own  interests  as  opposed  to 
his  duty  to  the  partnership,  induced  the  plaintiff  to  consent  to 
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the  modification  of  the  original  partnership  agreement  which 
resulted  in  the  subsequent  dissolution. 

The  defence  amounted  to  a  general  denial  that  the  defendant 
had  been  guilty  of  any  breach  of  duty. 

The  facts  appear  in  detail  from  the  judgment  delivered 

J,  B.  WHliarMon  (with  him  Saul  Solomon)  appeared  for 
the  plaintiff. 

C.  0.  Ward  (with  him  Z.  Kdaey)  appeared  for  the  defendant 

Cur.  adv.  wM. 

Po9tea  (September  20)  :— 

Briktowe,  J. :  The  main  facts  in  this  case  are  not  id  dispute. 
The  plaintiff  and  the  defendant  were  canying  on  the  business  of 
timber  merchants  in  partnership  under  an  agreement  of  the  19th 
March,  1904,  the  name  of  the  firm  being  Doucet,  Piaggio  b  Co. 
The  agreement  provided  by  clause  4  that  the  capital  should 
be  £2000,  to  be  brought  in  by  the  partners  in  equal  shares  before 
the  15th  March^  1904,  and  by  clause  20  that  if  either  partner 
siTould  fail  to  observe  any  of  the  conditions  of  the  agreement  the 
other  should  be  entitled  to  dissolve  the  partnership,  and  in  that 
case  "will  be  entitled  to  succeed  to  the  business  of  the  firm, 
in  which  case  he  shall  be  obliged  to  pay  to  the  retiring  partner 
within  eighteen  months  after  his  succeeding  to  the  partnership 
business  the  retiring  partner's  share  of  the  profits  up  to  the  day 
of  the  date  of  his  claim  for  dissolution  of  the  partnership." 

In  January,  1905,  the  firm  was  in  low  water.  The  partners 
had  not  paid  up  their  respective  shares  of  capital,  and  neither 
was  able  to  make  up  the  balance  remaining  due  from  him  with- 
out borrowing  money ;  moreover,  bills  were  falling  due  on  the 
19th  of  the  month  which  the  partners  had  not  the  ready  money 
to  meet  in  full.  On  the  other  hand,  the  business,  though  possibly 
small,  was  a  genuine  one  and  transactions  of  some  importance 
were  on  foot ;  and  I  am  not  satisfied  that  the  defendant  is  right 
when  he  insists  thai  the  firm  was  in  extremis,  and  must  under 
any  circumstances  have  been  liquidated  within  a  very  short  time. 

On  the  12th  January  the  defendant  paid  a  visit  to  East 
London  at  the  partnership  expense.    The  mfuh  object  of  the  visit 
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seems  to  have  been  to  remove  a  difficulty  which  the  firm's  a^nts 
(Spenoe  &  Dmry)  had  experienced  in  getting  in  a  debt  owing  to 
them  by  the  Cape  Qovemment  Railway&  Bat  both  partners 
were  at  the  time  endeavouring  to  raise  money  for  the  partnership ; 
and  I  am  satisfied  that  both  of  them  contemplated  that  the 
defendant's  visit  to  .East  London  might  be  utilised  for  this  purpose 
also.  That  this  must  have  been  so  is,  I  think,  shown  by  the 
telegrams  which  passed  between  the  plaintiff  and  the  defendant 
on  the  16th  January,  to  which  I  shall  refer  in  a  moment. 

The  defendant  arrived  at  East  London  on  Saturday  the  14th 
or  Sunday  the  15th  of  January,  and  on  Monday  the  16th  the 
parties  proceeded  to  business.  The  debt  from  the  Bailway  had 
been  got  in,  or  at  all  events  the  difficulty  which  had  arisen  con- 
cerning it  had  been  overcome  before  the  defendant  arrived,  so 
that  so  far  as  this  object  was  concerned  his  journey  proved 
unnecessary.  He  then  seems  to  have  turned  his  attention  to  the 
money  question,  and  the  following  telegrams  passed  between  him 
and  the  plaintiff.  First,  the  defendant  telegraphed  to  the  plain- 
tiff, "  Wire  if  you  have  arranged  any  money  through  your  friends, 
and  what  amount ;  will  try  to  arrange  balance  here."  The  plain- 
tiff replied, ''  Tried  without  success,  discounted  draft  Norwegian 
£470,  invoiced  Co-operative  for  balance  £300.  Hope  to  collect ; 
will  wir^  this  afternoon  exact  position;  has  Bailway  paid?" 
The  defendant  wired  in  answer,  *'  Railway  paid  balance,  leaving 
to-morrow ; "  and  later  in  the  day  another  telegram  was  received 
from  the  plaintiff,  "Credit  balance  £2285;  if  truck  arrives  in 
time  will  get  £300  from  Co-operative;  with  this  and  £500 
Norwegian  plus  Cape  Qovemment  amount  as  well  as  Spence  for 
cement,  &c,  can  meet  everything  on  the  19th." 

All  these  telegrams  passed  on  the  16th,  and  on  the  same  day 
in  the  early  part  of  the  afternoon  the  defendant  arranged  with 
Spence  b  Drury  for  a  loan  of  £2000  from  them  to  himself  per- 
sonally to  be  secured  by  bis  promissory  note  at  sixty  days,  and 
by  mortgage  of  his  share  in  the  partnership  business  and  of  his 
private  assets.  The  arrangement  was  embodied  in  a  letter 
written  by  Sipence  ft  Drury  to  the  defendant  on  the  16th 
January.  The  letter  contained,  in  addition  to  the  terms  which 
I  have  mentioned  above,  the  following  provision :  "  The  idea  of 
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thiR  loan  is  that  we  shortly  enter  into  partnership  with  yoarself 
alone,  forming  a  new  company  under  the  probable  style  of 
Haggio,  Innes  &  Read,  to  trade  in  Johannesburg;  such  com- 
pany shall  be  definitely  decided  upon  and  formed  within  a 
period  of  two  months  from  date.  We  undertake  on  formation 
of  such  company  to  supply  as  our  share  of  the  capital  this  sum 
of  £2000  as  soon  as  returned  by  you  under  the  above  agree- 
ment." Later  in  the  same  day  another  letter  was  written  by 
Spence  &  Drury  to  the  defendant,  which  contained  the  following 
clause  in  lieu  of  that  which  I  have  cited  from  the  previous 
letter:  "The  idea  of  this  loan  is  that  we  shortly  enter  into 
partnership  with  yourself  alone,  forming  a  new  company  to 
trade  in  Johannesburg  with  a  nominal  capital  of  £20,000,  the 
above  £2000  to  be  first  payment  of  our  share  in  the  capital ;  it 
is  on  the  bond  fide  understanding  that  this  new  company  be 
shortly  formed  that  we  make  the  above  loan  on  conditions 
stated.  We  wish  to  point  out  that  our  making  a  special  point 
of  having  no  other  partners  in.this  firm  but  yourself  is  not  due 
to  any  private  feeling  sigainst  your  present  partner,  Mr.  Doucet, 
who  as  a  matter  of  fact  we  do  not  know  personally ;  it  is  merely 
a  condition  we  wish  to  make,  and  which  you  must  accept  or 
leave  as  you  think  best,  as  we  wish  only  to  invest  money  in  the 
formation  of  a  business  of  this  nature  with  friends  we  know 
personally."  The  defendant  tiays  the  first  of  these  two  letters 
contained  the  terms  actually  agreed  upon,  and  that  the  second 
of  them  was  written  at  his  instance  that  he  might  have  some- 
thing which  he  could  show  to  the  plaintiff.  The  differences 
between  the  two  letters  are  of  small  importance. 

On  the  defendant's  return  to  Johannesburg  he  told  the- 
plaintiff  that  he  had  obtained  the  loan  of  £2000  to  himself,  and 
offered  to  lend  the  firm  the  ready  money  required  to  meet  their 
pressing  obligations  on  consideration  that  the  partnership  articles 
were  varied  so  as  to  enable  the  loan  to  be  made  on  certain  terms 
as  to  interest  and  repayment,  and  also  by  fixing  a  period  of  one 
month  for  each  partner  to  bring  in  the  balance  of  his  share  of 
the  original  partnership  capital.  The  defendant  did  not,  how- 
ever, tell  the  plaintiff  of  the  arrangement  with  regard  to  the 
proposed  new  partnership.     He  says  that  during  the  conversa- 
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iion  he  had  Spcnce  &  Drury's  seooud  letter  in  his  hand ;  but  I 
am  satisfied  that  even  if  he  had  he  never  showed  it  to  the  plain- 
tiff. The  plaintiff,  suspecting  nothing  and  thinking  or  hoping 
that  he  would  be  able  to  make  up  his  share  of  capital,  accepted 
the  defendant's  terms,  and  they  were  embodied  in  a  deed  dated 
20th  January,  1905.  Under  this  deed  the  balance  of  capital  had 
to  be  brought  in  by  the  20th  February.  The  defendant  there- 
upon lent  the  partnership  the  sum  arranged,  and  out  of  the 
remainder  of  the  money  borrowed  from  Spence  &  Drury  he 
made  up  the  balance  of  his  share  of  the  original  capital.  The 
plaintiff,  on  the  contrary,  failed  to  find  the  balance  of  his  share 
and  when  the  20th  February  arrived  he  was  still  in  default. 

On  the  following  day  (21st  February)  the  defendant  gave, 
him  notice  of  dissolution  under  clause  20  of  the  partnership 
articles.  The  plaintiff  was  at  first  very  angry,  but  afterwards, 
thinking  (as  he  says)  that  the  defendant  was  within  his  rights, 
he  acquiesced  and  even  joined  the  defendant  in  preparing  a 
notice  of  dissolution.  This  notice  was  prepared  on  the  2l8t,  and 
on  the  same  day  the  defendant  wired  to  Spence  &  Drury, 
"  Partnership  dissolved ;  writing  particulars  to-nighi** 

The  plaintiff  says  that  in  the  evening  of  the  2l8t  he  accident- 
ally noticed  the  last-mentioned  telegram  in  the  firm's  telegraph 
book,  and  the  next  morning  asked  the  defendant  for  an  explana- 
tion of  it,  and  he  says  that  then  for  the  first  time  the  defendant 
showed  him  the  letters  which  had  passed  between  himself  and 
Spence  &  Drury. 

The  defendant  sa3rs  that  the  letters  were  produced  to  the 
plaintiff  for  the  purpose  of  preparing  the  dissolution  notice.  I 
think  this  is  a  mistake  on  the  defendant's  part,  and  I  am  satisfied 
that  it  was  not  until  after  the  dissolution  notice  had  been  pre- 
pared that  the  plaintiff  first  saw  the  letters,' or  at  all  events  first 
became  aware  of  the  proposed  partnership  between  the  defendant 
and  Spence  &  Drury.  Upon  the  dissolution  the  defendant  took 
over  the  business,  and  he  subsequently  entered  into  a  partnership 
with  Messrs.  Innes  and  Read,  the  present  partners  in  the  firm  of 
Spence  b  Drury. 

By  the  present  action  the  plaintiff  claims  to  have  the  deed  of 
the  20th  January,  1905,  and  the  consequential  dissolution  on  the 
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pari  of  the  defendant  net  aside  on  the  (jpround  that  he  was  in* 
dueed  to  consent  to  that  deed  by  the  defendant's  concealment  of 
the  partnership  proposals  between  himself  and  Spence  &  Dmry. 
He  also  claims  the  dissolution  of  the  partnership  under  clause  20 
of  the  articles  on  the  ground  that  the  defendant's  dealings  with 
Spence  &  Drury  were  not  in  accordance  with  the  good  faith  which 
should  prevail  between  partners,  and  was  therefore  a  breach  of 
the  partnership  contract  by  reason  of  which  the  plaintiff  waA 
entitled  to  dissolve  the  partnership  under  clause  20.  And  he 
further  claims  an  account  of  the  defendant's  subsequent  dealingR 
with  the  business  and  payment  of  what  shall  be  found  due  to 
him  and  £3000  damages. 

For  the  purpose  of  determining  whether  the  defendant's 
conduct  in  making  the  arrangement  I  have  mentioned  with 
Spence  &  Drury  was  consistent  with  his  duty  as  a  partner,  let 
us  try  to  realise  what  was  the  exact  nature  and  effect  of  that 
arrangement  In  the  first  place,  the  defendant  could  not  have 
entered  into  it  had  he  not  been  a  partner  in  the  firm  of  Doucet, 
Piaggio  ft  Co.,  for  the  ''idea"  of  the  arrangement  was  that 
Doucet  should  be  got  rid  of  and  the  business  carried  on  by  the 
defendant  in  partnership  with  Innes  and  Bead.  To  use  Mr. 
Innes'  own  words,  "The  partnership  was  to  secure  the  loan." 
The  defendant  tliercfore  used  his  position  as  a  partner  to  obtain 
a  benefit  for  himself.  In  the  second  pla^e,  the  benefit  which  he 
thus  obtained  placed  him  m  a  commanding  position  as  regards 
Doucet.  It  gave  him  the  means  of  furnishing  the  firm  with  the 
money  which  I  have  no  doubt  (notwithstanding  Doucet's  last 
telegram  of  the  16th  Januaiy)  it  urgently  needed,  and  so  enabled 
him  to  dictate  terms ;  and  it  also  provided  him  with  the  means 
of  paying  up  the  balance  of  his  capital,  which  otherwise  he  could 
not  have  done.  In  the  third  place,  it  furnished  him  with  an  in- 
centive (how  powerful  may  be  gauged  from  the  fact  that  he 
could  not  otherwise  have  discharged  himself  from  the  loan)  to 
use  his  commanding  position  to  bring  about  the  expulsion  of 
Doucet 

It  seems  to  me  impossible  to  say  that  this  conduct  was  in 
accordance  with  the  good  faith  which  ought  to  have  prevailed 
between  the  defendant  and  the  plaintiff.    In  my  opinion  it  was 
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a  breach  of  that  good  faith,  and  if  po  it  was  a  breach  of  defend- 
aDt's  obligations  under  his  contract  of  partnership,  and  equally, 
a  breach  of  the  provision  in  dause  11  of  the  partnership  articles 
(which  is  only  declaratory  of  what  the  law  implies)  that  the 
partners  shall  be  faithful  to  each  other  in  all  business  trans- 
actiona  I  think  this  breach  gave  the  plaintiff  the  right  to 
dissolve  the  partnership  under  clause  20  of  the  articles. 

Now  if  when  the  defendant  returned  he  had  told  the  plain- 
tiff all  that  had  occurred,  and  the  plaintiff  with  this  knowledge 
had  acted  as  he  did  act,  it  fnight  well  be  argued  that  he  had 
acquiesced  in  the  position  and  could  not  now  assert  his  rights. 
But  the  disclosure  which  the  defendant  made  was  very  far  from 
being  full.  He  told  the  plaintiff  that  he  had  obtained  a  personid 
loan  of  £2000  from  Spence  &  Drury,  but  he  did  not  mention 
that  part  of  the  security  which  he  had  given  for  the  loan  was 
the  promise  of  a  partnership  between  himself  and  Innes  and 
Read  contingent  on  his  being  able  to  expel  the  plaintiff. 

I  give  the  defendant  credit  for  not  having  committed  a  fraud 
in  the  sense  of  having  wilfully  concealed  an  important  fact  with 
the  intention  of  deceiving  the  plaintiff.  Nor  did  he  state  any- 
thing to  the  plaintiff  which  was  in  itself  untrue.  But  what  he 
did  do  was  to  conceal  something  the  disclosure  of  which  would 
not  only  have  placed  an  entirely  different  complexion  on  what  he 
did  state,  but  would  have  informed  the  plaintiff  that  he  possessed 
rights  of  which  he  had  never  dreamed.  One  of  these  rights  I 
have  mentioned.  It  was  to  dissolve  the  partnership  and  take 
over  the  business'  for  himself  under  clause  20.  Another  was  or 
might  liave  been  to  have  claimed  (on  the  principle  of  FecUherstan' 
haugh  v.  Fenwick,  17  Yea  298,  and  other  cKsee  of  that  class)  that 
the  partnership  was  entitled  to  the  benefit  of  the  whole  of  the 
loan.  What  the  plaintiff  would  have  done  had  he  known  that 
he  possessed  such  rights  I  cannot  say.  But  there  is  one  thing 
which  I  am  satisfied  that  he  would  not  have  done,  and  that  is  he 
would  not  have  played  into  the  defendant's  hands  by  tamely 
accepting  the  terms  which  the  defendant  proposed. 

In  an  old  case  of  Maddeford  v.  AvMwiek  (1  Sim.  39)  it  was 
held  that  a  partner  could  not  retain  a  benefit  which  he  had 
obtauied  from  his  copartner  by  concealment  of  a  material  fact. 
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In  that  case  the  defendant,  who  exclusively  superintended  the 
firm's  accounts,  agreed  to  purchase  the  share  of  his  copartner 
(the  plaintiff)  for  a  sum  which  he  knew  from  the  accounts,  but 
did  not  inform  the  plaintiff,  was  inadequate ;  and  the  agreement 
was  set  aside.  Sir  John  Leach  said  in  giving  judgment :  "  The 
defendant,  being  the  partner  whose  businesa  it  was  to  keep  tlie 
accounts  of  the  concern,  could  not  in  fairness  deal  with  the 
plaintiff  for  his  share  of  the  profits  of  the  concern  without  put- 
ting him  into  possession  of  all  the  information  which  he  himself 
had  with  respect  to  the  state  of  the  accounts  between  them. 
The  defendant  knew  from  tho  accounts  in  his  possession  that  the 
£1000  was  not  an  adequate  consideration  for  the  plaintiff^s  share 
of  profits ;  and  he  cannot  be  permitted  in  a  court  of  equity  to 
maintain  an  advantage  which  he  has  gained  over  the  plaintiff^s 
ignorance."  This  seems  to  me  to  apply  in  the  present  case,  for 
the  defendant  obtained  the  plaintiff's  execution  to  the  deed  of 
the  20th  January,  1905,  by  the  concealment  of  facts  which  were 
within  his  own  knowledge  only,  and  which  in  common  faiAiefls 
he  ought  to  have  disclosed. 

It  seems  to  me  that  the  plaintiff's  case  may  be  put  on  either 
of  two  grounds.  First,  that  by  reason  of  defendant's  action  the 
plaintiff  had  a  right  to  dissolve  the  partnership  under  clause  20, 
which  right  was  prior  to  the  defendant's  right  and  has  not  been 
lost,  because  the  existence  of  it  was  concealed  by  the  defendant's 
own  act.  Secondly,  that  the  deed  of  the  20th  January,  1905, 
having  been  obtained  by  a  material  concealment,  the  defendant 
cannot  be  permitted  to  retain  any  benefit  which  he  has  derived 
from  it. ' 

From  either  point  of  view  the  plaintiff  is  entitled  to  have  the 
deed  of  the  20th  January,  1905,  and  the  consequential  dissolu- 
tion set  aside,  and  to  have  a  declaration  that  he  is  entitled  to  a 
dissolution  of  the  partnership  under  clause  20  of  the  articles  and 
an  order  of  dissolution  accordingly. 

He  is  also  entitled  to  an  account  of  the  defendant's  dealings 
with  the  assets  since  the  21st  February,  1905,  and  he  will  be 
entitled  to  payment  of  whatever  may  be  found  due  to  him.  If 
the  parties  can  agree  on  this  sum  or  on  some  person  to  whom  the 
account  can  be  referred  the  order  can  be  drawn  up  accordingly; 


KOENIOSBERG'S  TRUSTEE  v.  TAYLOR!  277 

otherwise  it  will  be  referred  to  the  Registrar  to  appoint  a  fit  and 
proper  person  to  take  the  accounts,  and  the  question  of  payment 
and  the  costs,  of  the  account  will  stand  over.  The  defendant 
must,  however,  pay  the  costs  of  the  action  up  to  date. 

There  will  be  liberty  to  apply  as  to  the  costs  of  the  account 
and  payment  of  what  shall  be  found  due,  and  also  for  the 
appointment  of  a  liquidator  of  the  partnership  should  it  be  found 
necessary  to  appoint  one,  and  generally  with  regard  to  any  other 
question  which  may  arise  in  working  out  this  judgment  There 
having  been  no  fraud  in  the  proper  sense — that  is,  no  intention 
to  deceive — ^there  is  no  case  for  damages. 

PlaintifTs  Attorneys:  Hiitchin8(ni,  Sans  tt  Russell;  Defend- 
ant's Attorney :  H.  Liwlsay, 
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1905.    September  11,  21.    Smith,  J. 

Principal  and  agenL — Broker  and  dierU, — Time  bargauu, — Failure 
of  broker, — Differences, 

By  a  rule  of  the  Johannesburg  Stock  Exchange  (No.  152)  it  was 
provided  that  "in  every  case  of  failure  all  'time  bargains'  or 
*  options'  open  with  the  defaulter  shall  be  closed  on  the  date  of 
his  default,  and  all  differences  shall  be  based  on  the  official 
quotations  of  that  date.  Should  there  be  a  profit  on  any  of  the 
transactions,  the  same  shall  be  paid  to  the  secretary  pending  the 
decision  of  the  committee."  The  defendant  employed  K,  who  was 
a  broker  and  a  member  of  the  Johannesburg  Stock  Exchange,  to 
acquire  buyer's  options  for  her  on  certain  stocks,  which  he  did. 
The  broker's  note  delivered  by  K  to  the  defendant  contained  the 
following  note  at  the  foot,  '<  Subject  to  the  rules  and  regulations 
of  the  Stock  Exchange.  Special  attention  is  drawn  to  the  pro- 
visions of  rule  152,  which  makes  provision  in  case  of  failure  for 
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all  transactioiis  being  closed  on  the  date  of  default"  K  became 
insolvent  and  was  declared  a  defaulter  on  tbe  Exchange  at  a  time 
when  the  options  acquired  for  the  defendant  were  still  open,  bat 
showed  a  loss.  Hdd^  in  an  action  by  K's  trostee,  that  the 
defendant  was  not  liable  for  the  differences  dae  on  the  premature 
closing  of  the  options  in  consequence  of  K's  failure. 

The  plaintiff  in  his  capacity  as  trostee  in  the  insolvent  estate 
of  Koenigsberg  claimed  the  sum  of  £963,  16b.  2d.,  beipg  an 
amount  which  he  alleged  was  due  by  the  defendant  in  respeet 
of  certain  transactions  upon  the  Stock  Exchange. 

Koenigsberg  was  a  broker  and  a  member  of  the  Johannes- 
burg .Stock  Exchange.  From  about  the  12th  September,  1904, 
until  the  20th  January,  1905,  he  acted  as  broker  for  the  defend- 
ant in  various  transactions  which  consisted  in  the  acquisition  of 
time  bargains  or  options  on  the  Stock  Exchange.  Koenigsberg^s 
estate  was  finally  sequestrated  on  the  14th  January,  1905,  and 
on  the  20th  January.  Koenigsberg  was  declared  a  defaulter  in 
accordance  with  the  rulds  and  regulations  of  the  Exchange.  By 
the  rules  of  the  Stock  Exchange  it  was  provided  that  "  in  every 
case  of  failure  all '  time  bargains '  or  '  options '  open  with  the  de- 
faulter shall  be  closed  on  the  date  of  his  default,  and  all  differ- 
ences shall  be  based  on  the  official  quotations  of  that  date. 
Should  there  be  a  profit  on  any  of  the  transactions  .the  same 
shall  be  paid  to  the  secretary  pending  the  decision  of  the  com- 
mittee." The  claim  of  the  plaintiff  according  to  the  declara- 
tion was  based  on  the  allegation  that  the  defendant  employed 
Koenigsberg  as  her  agent  to  buy,  sell  and  carry  shares  on  the 
Exchange,  and  that  Koenigsberg  was  entitled  to  a  commission 
and  brokerage;  but  the  real  question  at  issue  between  the  parties 
appeared  to  be  whether  the  plaintiff  was  entitled  to  claim  from 
the  defendant  the  difference  due  on  the  various  transactions 
entered  into  on  her  behalf  when  Koenigsberg  became  a  defaulter 
on  the  20th  January,  1905,  and  the  options  then  running  were 
closed  in  terms  of  the  rules  and  regulations  of  the  Stock  Ex- 
change. The  broker's  note  delivered  by  Koenigsberg  to  the 
defendant  contained  the  following  note  at  the  foot,  "  Subject  to 
the  rules  and  regulations  of  the  Stock  Exchange.  Special  atten- 
tion is  drawn  to  the  provisions  of  rule  152,  which  makes  provi- 
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rion  ip  case  of  failure  for  all  transactions  being  closed  on  the 
dttte  of  default." 

The  defendant  admitted  liability  for  the  sum  of  £288, 
14&  lid.  doe  in  respect  of  transactions  oondnded  np  to  and 
on  the  20th  January,  1906,  but  denied  liability  in  respect  of  all 
the  transaetiona  which  did  not  mature  until  after  the  20th 
January,  1906.  With  regard  to  these  she  turther  alleged  an 
agreement  with  Koenigsberg  that  he  should  for  a  consideration 
**  cany  ",  the  shares  up  to  certain  dates;  that  he  broke  this  agree- 
ment and  wrongfully  closed  the  bargains  on  the  20th  January, 
1906. 

In  the  original  replication  the  plaintiff  admitted  that  the 
transactions  were  dosed*  on  the  20th  January,  1906,  but  alleged 
that  they  were  so  dosed  owing  to  the  failure  of  the  defendant 
to  fulfil  her  obligations.  By  an  amendment  at  the  trial,  however, 
the  plaintiff  denied  that  they  were  closed,  and  alleged  that,  if 
they  were,  it  was  either  due  to  tiie  defendant's  default  or  else 
with  her  consent  and  acquiescence. 

The  facts  and  the  arguments  of  counsel  appear  from  the 
judgment. 

F.  E.  T.  Krause  (with  him  8.  F.  Chch)  appeared  for  the 
plaintiff 

R.  C.  Lane  appeared  for  the  defendant 

Owr.  adv.  vtUt 

PosUa  (September  21) :~ 

Smtth  J. :  The  plaintiff  is  the  trustee  in  insolvency  of  Oustav 
Koenigsberg,  and  the  action  is  brought  to  recover  the  sum  of 
£968, 16s.  2d.,  alleged  to  be  due  by  the  defendant  to  Koenigsberg 
in  respect  of  certain  transactions  upon  the  Stock  Exchange. 

There  is  practically  no  dispute  between  tiie  parties  as  to  the 
facts,  which  are  shortly  as  follows:  Koenigsberg  is  a  broker 
and  was  a  member  of  the  Stock  Exchange,  and  the  defendant 
was  his  dient  From  the  month  of  September,  1904,  to  the 
middle  of  January  of  the  present  year  the  defendant,  through 
Koenigsberg,  was  dealing  in  various  stocks  upon  the  Exchange. 
The  transactions  appear  to  have  been  in  the  nature  of  specula* 
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tion,  all  the  broker's  notes  wbich  were  pat  in  showing  that  the 
various  stocks  were  bought  at  "  thirty  days  buyer's  option."  The 
transactions  being  admitted,  these  notes  were  put  in  for  the 
purpose  of  showing  the  form  of  the  contracts  entered  into  by 
Koenigsberg  on  the  defendant's  behalf,  and  not  as  evidencing 
the  whole  of  the  defendant's  dealings.  The  account  attached 
to  the  declaration  shows  that  the  ventures  met  with  varying 
success,  sometimes  a  profit  being  secured  and  at  others  a  loss 
supervening. 

On  the  18th  January  Koenigsberg  wrote  to  the  defenduit 
enclosing  an  account  showing  a  debit  balance  against  her  of 
£444,  2s.  8d.,  informing  her  that  he  was  very  hard  pressed  and 
asking  if  she  could  let  him  have  either  some  money  or  some 
stock.  An  interview  between  -them  took  place  either  on  the 
same  or  the  following  day,  at  which  the  defendant  offered  100 
Rand  Central  shares  valued  about  £100  and  £50  in  cash  as  the 
utmost  she  could  da  Koenigsberg  was  holding  as  cover  100 
African  Farms,  which  were  worth,  roughly,  some  £200,  and  an 
the  assistance  which  the  defendant  could  afford  was  so  small  he 
declined  to  take  thd  stock  and  cash  she  offered. 

At  that  time  Koenigsberg  had  purchased  for  the  defendant 
various  shares,  viz.,  500  Phoenix,  500  African  Farms,  500  East 
Band  Centrals,  200  Laces,  200  African  Farms,  and  500  New 
Kleinfonteins.  The  whole  .of  these  were  purchased  at  "thirty 
days  buyer's  option,"  and  the  options  would  mature  on  different 
dates  from  the  20th  January  to  the  middle  of  February.  On  the 
20th  January  Koenigsberg  was  declared  a  defaulter  on  the  Stock 
Exchange,  and  in  accordance  with  rule  152  of  the  Stock  Exchange 
Regulations  all  the  time  bargains  entered  into  with  him  were 
closed  on  that  date.  All  the  time  bargains  entered  into  by  him 
on  behalf  of  the  defendant  showed  a  loss  on  the  20th  January. 

Koenigsberg  was  subsequently  declared  insolvent,  his  Stock 
Exchange  liabilities  amounting  roughly  to  £10,000  and  his  other 
liabilities  to  £15,000.  His  assets  are  estimated  at  about  £5000. 
The  brokers  from  whom  Koenigsberg  purchased  the  stock  for 
the  defendant  have  lodged  claims  against  his  estate  in  respect  of 
the  differences  due  to  them  on  the  20th  January,  when  the  time 
bargains  as  between  them  and  Koenigsberg  were  dosed. 
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The  plaintiff's  claim  in  the  dedaratiiHi  is  based  upon  the 
allegation  that  defendant  employed  Koenigsberg  as  her  agent  to 
buy  and  sell  and  carry  over  shares  on  the  Johannesburg  Stock 
Exchange,  and  that  Koenigsberg  is  entitled  to  claim  commission 
and  brokerage  as  per  account  annexed.  It  appears  that  there 
is  no  question  of  brokerage  or  commission  at  issue  in  this  action, 
but  the  real  question  between  the  parties  is  whether  the  plaintiff 
is  entitled  to  claim  from  the  defendant  the  differences  due  by 
Koenigsberg  to  certain  brokers  when  he  became  a  defaulter  on 
the  20th  January  and  his  options  open  with  them  were  closed. 

The  defendant  admits  a  liability  of  £283, 14a  lid.  as  due  to 
Koenigsberg  in  respect  of  transactions  concluded  up  to  and  on 
the  20th  January  (including  the  500  Phcenix,  the  purchase  of 
which  matured  on  that  day),  but  denies  liability  to  pay  to  the 
plaintiff  the  differences  on  the  other  five  parcels  of  shares,  the 
bargains  for  which  did  not  mature  until  after  the  20th  January. 
With  regard  to  this  she  alleges,  in  the  5th  paragraph  of  her  plea, 
an  agreement  with  Koenigsberg  that  he  should  for  consideration 
"  carry  "  the  shares  up  to  certain  dates ;  that  he  broke  this  agree- 
ment and  wrongfully  and  without  authority  from  the  defendant 
dosed  the  bargains  on  the  20th  January.  In  the  following 
paragraph  the  defendant  denies  liability  in  respect  of  the  shares 
gcfnerally.'  In  the  replication  originally  filed  the  plaintiff  ad- 
mitted that  the  transactions  were  closed  on  the  20th  January,  but 
alleged  that  they  were  so  closed  through  the  defendant's  debult 
in  fulfilling  her  obligations ;  but  at  the  hearing  he  filed  by  leave 
an  amended  replication  in  which  he  denied  that  they  were  closed, 
and  alleged  that,  if  they  were,  it  was  either  owing  to  the  defend- 
ant's default  or  else  with  her  consent  and  acquiescence.  I  allowed 
this  amendment  because  it  seemed  to  me  that  the  questions  be- 
tween the  parties  was  really  one  of  law. 

The  defendant's  plea  of  an  agreement  between  herself  and 
Koenigsberg  was,  I  think,  from  its  language  probably  framed 
upon  the  case  of  Ellis  v.  Pond  ([1898]  1  Q.B.  426),  which  does 
not  appear  to  me  in  pari  materia  with  the  present  case ;  and  I 
see  no  evidence  whatever  of  any  agreement  between  the  defendant 
and  Koenigsberg  that  the  latter  should  ** carry"  for  her  the 
shares  he  bought      This  plea,  therefore,  in  my  opinion  fails,  but 
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there  stiU  remains  a  general  denial  of  the  defendant's  liability  to 
pay  anything  to  the  plaintiff  in  respect  of  these  sharea 

It  will  be  well,  in  the  first  place,  to  consider  what  was  the 
relationship  between  the  defendant  and  Koenigsbecg.  The  only 
contract  established  between  them  appeani  to  me  to  be  one  of 
mandate.  She  employed  him  to  purchase  for  her  various  shares 
upon  the  Stock  Exchange ;  and  he,  on  her  behalf,  purchased  the 
shares  for  her  from  other  brokers  on  the  Stock  Exchange.  The 
relationship  between  them  being  that  of- principal  and  agent 
simply,  save  in  so  far  as  any  incident  may  be  attached  to 
that  contract  either  by  custom  or  by  the  rules  of  the  Stock 
Exchange,  the  law  regulating  the  right  and  liabilities  of  principal 
and  agent  must  be  applied.  Amongst  tiiose  rights  is  that  of  the 
agent  to  be  indemnified  for  all  money  which  he  may  have 
expended  or  losses  he  may  have  incurred  in  carrying  out  the 
mandate  of  the  principal.  The  particular  transactions  which 
Koenigsberg  was  authorised  by  the  defendant  to  carry  out,  so  far 
as  these  transactions  are  in  question  to-day,  were  the  acquidUons 
of  various  optiona 

I  gather  that  the  nature  of  such  a  transaction  is  as  follows : 
the  broker  on  behalf  of  his  client  purchases  shares  at  a  certain 
price  to  be  delivered  at  the  end  of  a  fixed  period,  ejg.  thirty  days, 
the  client  having  the  right  to  call  upon  the  vendor  at  any  time 
within  the  thirty  days  to  'deliver  on  giving  a  day's  notice 
(rule  121X  If  the  purchaser  wishes  to  acqldre  the  shares,  the 
cash  must  be  paid  on  delivery ;  if  not,  tiie  transaction  is  settled 
by  the  payment  of  the  difference  between  the  contract  price  and 
that  at  which  the  option  is  exercised,  or  that  existing  at  the 
time  fixed  by  the  contract  for  delivery.  This  being  so,  it 
appears  to  me  that  the  transactions  carried  on  by  Koenigsbeig 
on  behalf  of  the  defendant  may  be  regarded  as  purchases  of 
shares  from  some  broker  on  the  Exchange  to  be  delivered  at  a 
future  date.  Under  the  rules  of  the  Stock  Exchange  (130  and 
181)  brokers  are  personally  responsible  to  each  other  in  all  cash 
transactions,  and  in  all  other  transactions  also  unless  the  names 
of  their  principals  are  disdo^  and  a  special  stipulation  as  to 
non-liability  of  the  broker  is  made  at  the  time  the  transaction  is 
entered  inta 
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In  the  present  case  Koenigsberg  did  not  diaclose  the  name  of 
his  principal  to  the  aelling  broker,  nor  did  he  disclose  to  the 
defendant  the  name  of  the  broker  from  whom  he  bought  He 
stated  in  his  evidence  that  it  was  not  customary  to  do  so,  but  if 
defendant  had  requested  it  he  would  have  disclosed  the  selling 
broker's  name  to  her.  As  between  the  selling  broker  and 
Koenigsberg  the  latter  was  under  the  rules  of  the  Stock 
Exchange  personally  liable  to  the  former  for  the  contract  price 
if  the  defendant  took  up  the  shares,  and  for  the  ''  difference  "  if 
the  shares  had  fallen  in  price  at  the  expiration  of  the  option. 
He  would  of  course  be  entitled  to  be  recouped  by  her  for  moneys 
expended  on  her  behalf  in  this  ccHinection.  The  legal  effect  of 
such  a  transaction  appears  to  me  to  be  as  follows :  Koenigsberg 
as  agent  for  an  undisclosed  principal  concludes  a  contract  on 
behalf  of  that  principal  with  the  selling  broker.  If  the  latter  is 
acting  for  a  principal,  as  is  most  probably  the  case,  then  in  the 
ultimate  result  a  contract  appears  to  me  to  be  concluded  between 
the  two  prindpala 

This  appears  to  me  to  be  the  legal  effect  of  a  contract  entered 
into  between  two  agents  each  of  whom  acts  for  an  undisclosed 
principal;  and  in  my  opinion  the  rights  and  liabilities  of  the 
various  parties  to  the  transaction  must  be  regulated  by  the 
ordinary  law  applicable  to  the  case  of  principal  and  agent,  save 
nn  so  far  as  they  may  have  expre8s]y  or  impliedly  otherwise 
agreed  I  see  nothing  in  the  rules  and  regulations  of  the  Stock 
Exchange  which  affects  or  purports  to  affect  the  ordinary  legal 
position  of  the  principal  so  far  as  the  formation  of  the  contract 
is  concerned  and  of  the  consequences  flowing  therefrom.  The 
fact  that  under  the  rules  members  of  the  Exchange  are  person- 
ally responsible  to  each  other  does  not  in  my  opinion  affect  the 
principal's  rights  and  liabilities  under  the  contract  I  know  of 
no  local  authorities  on  the  point;  but  the  decisions  of  the  courts 
in  England  in  similar  cases  (the  Stock  Exchange  there  being 
regulated  by  very  similar  rules  to  those  governing  the  local 
Exchange)  support  this  view.  See  AnderBon  it  Co.  v.  Beard  & 
Beckhvsen  and  Gibbs  v.  Hamblet  ([1900]  2  Q.B.  pp.  261  and  18); 
LevUt  V.  UanMet  ([1901]  2  K.B.  53). 

Jf  then  Koenigsberg  as  the  defendant's  agent  concluded  a 

T.P     05—37 
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contneb  betwem  her  and  the  sdliiig  broker,  it  le  quite  dear 
that  the  insolvenqr  of  the  agent  wodld  not  pi}t  an  end  to  the 
oontraet,  and  in  the  abeenee  of  agreement  betwem  the  partiee  to 
the  ecMitract  that  it  ahonid  be  terminated  on  the  hiqppeni^g  of. 
that  event  the  defendant's  eontiaet  woold  still  subsist  after  the 
insolvenqr.  I  use  the  term  insolvenqr  here  as  indnding  Koen%s» 
berg^s  debMilt  on  tl|e  Stoek  Exehange.  It  was  dteasmmdy  eon- 
tended  on  behalf  of  the  plaintiff;  notwithstanding  his  aoModad 
rqdieatton,  that  the  defendant's  eratracts  were  eondnded  en  the 
SOth  Jannary,  and,  notwithstanding  her  pilea»  on  behalf  of  the 
dcDhndant  that  these  eontraets  eontinoedin  fbree  notwithstanding 
Koenigsberg's  defiaulL 

The  qoestion  to  be  dedded  appears  to  me  to  depend  npon 
wfaether,:^having  regard  to  the  form  of  the  brdcer^s  notes  and  to 
role  162,  the  defendant  must  be  hdd  to  have  assented  to  her 
eontraets  being  terminated  on  the  date  of  Koenigsberg^s  default 

The  broker^s  note  furnished  by  Koenigdwrg  to  the  defendant 
eontains  the  following  note  at  the  foot : — 

Subject  to  the  roles  and  regulations  of  the  Stocdc  lg****Bgr 
Spedal  attention  is  drawn  to  the  provisions  of  mle  163,  which  makes 
proVisibn  in  case  of  Isilnre  lor  all  trsnsactions  being  closed  on  the  datb 
of  defeult 

Bole  162  is  as  follows  :— 


ht  eveiy  case  of  fdlnre,  all  **tiiiie  baigdns"  or  ^'optioos"  open 
with  the  deiadter  shdl  be  dosed  on  the  date  of  his  deiMdt^  and  all 
diieraioes  diaU  be  based  on  the  oOdd  qootatkiiiB  of  that  dnfee^ 
Should  there  be  a  profit  on  any  of  the  tranaaetions  the  same  shall-  be 
pdd  to  the  secretary  pending  the  decision  of  the  ooamuttee." 

It  most,  I  think,  be  conceded  that  a  person  emi^Oiying  an 
agent  to  boy  or  sell  in  a  particular  market  impliedly 
him  to  ded4KXX>rding  to  the  usages  and  rules  regulating  i 
actions  in  that  particular  market,  at  dl  events  in  so  fsr.as  thers 
is  nothing  illegal  or  unreasonable  in  them.  Even  if  they  are 
unreasonable  tli^.pr^idpd  would  still  be  bound  if  he  had  know- 
ledge of  the  rules,  and  assented  to  his  contract  behig  sulgeet  to 
them.  See  Hdrher  v.  Edwards  (67  L^.,  Q3.  14);  8§ffmaur  y. 
Brid^(14Q.B.D.460);  iVrry  v.  Bamstt  (14  Q.&D,;  on  a^Ml 
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^1  16  Q.B.D.  388);  MoOett  v.  Bdbinmm  (L.R.  7  H.L.  802).    Thus  if 

1 1  instead  of  Koenigsberg,  the  selling  broker  had  been  declared  a 

II  defaulter,  and  consequently  Koenigsberg  had  under  the  rules 

\i  of  the  Stock  Exchange  been  obliged  to  pay  differences  to  the 

I  secretary  under  rule  152,  he  would  in  my  opinion  have  been 

f  entitled  to  be  indemnified  by  the  defendant  for  the  amount  of 

i  these  differences  as  payments  necessarily  made  by  him  in  the 

hi  course  of  his  employment  by  her  according  to  the  rules  regu- 

I  lating  the  market  in  which  he  was  employed  to  deal    She 

b  would,  I  think,  be  held  bound  to  know  that  under  the  rules  of 

I  the  Exchange  he  was  personally  responsible  in  tlie  same  way  as 

though  he  were  really  the  principal. 

It  does  not,  however,  seem  to  me  to  follow  even  on  such  a 
case  as  that  that  the  contract  as  regards  the  principals  is  neces- 
sarily determined  This  depends  upon  the  question  whether  rule 
152  regulates  only  the  transactions  between  the  members  of  the 
Stock  .Exchange  inter  ne,  or  whether  it  is  to  be  held  as  putthig 
an  end  to  the  contract  entirely ;  in  other  words,  was  Koenigsberg 
authorise)}  to  purchase  shares  to  be  delivered  at  the  expiration 
of  thirty  days  from  the  date  of  the  contract,  or  was  the  contract 
he  was  authorised  to  conclude  to  be  determinable  earlier  if  either 
he  or  the  broker  from  whom  he  bought  was  declared  a  defaulter 
on  the  Stock  Exchange  ?  If  rule  152  regulates  the  transaction 
only  as  between  the  brokers,  then  I  am  of  opinion  that  the  mere 
fact  that  the  defendant  has  notice  that  the  contract  is  subject  to 
the  rules,  even  though  her  attention  is  called  specially  to  the' 
existence  of  rule  152,  would  not  be  sufficient  to  establish  that 
she  had  authorised  Koenigsberg  to  contract  on  her  behalf  that 
her  contract  would  be  subject  to  the  rule,  so  far  as  her  rights  and 
liabilities  were  concerned. 

The  rule  occurs  in  a  part  of  the  rules  of  the  Stock  Exchange 
headed  "  Failures,"  and  is  one  of  several  regulating  the  proceed- 
ings to  be  taken  when  a  member  of  the  Stock  Exchange  is 
declared  a  defaulter.  On  the  happening  of  such  an  event  a 
Bub-committee  is  elected  by  the  committee  to  deal  with  the 
"estate."  The  defaulter's  books  are  to  be  handed  to  the  sub- 
committee, and  a  notice  is  issued  calling  on  all  members  interested 
in  Abe  "  estate "  to  file  their  claims  agaiost  it    Time  bargains 
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and  options  open  are  dosed  on  the  day  of  default  at  the  offieial 
prices  of  that  day.  No  indication  is  given  by  the  rules  as  to 
what  the  estate  consists  of,  but  it  seems  to  me  that  the  eiitate 
must  comprise  and  comprise  only  Stock  Exchange  assets.  Rule 
152  provides  that  in  the  case  of  there  being  any  profit  shown  cm 
a  time  bargain  or  option  as  on  the  day  of  default  the  amount 
is  to  be  paid  to  the  secretary  pending  the  dedsicm  of  the  com- 
mittee. What  this  means  I  am  unable  to  say,  nor  is  there  any 
evidence  as  to  the  usage  or  practice  with  regard  to  it  If  it 
forms  part  of  the  estate  there  appears  to  be  no  reason  why  it 
should  not  be  dealt  with  by  the  sub-committee,  and  distributed 
amongst  the  Stock  Exchange  creditors ;  it,  on  the  other  hand,  it 
was  contemplated  that  the  contract  qua  the  principal  was  at  an 
end,  then  the  profit  would  belong  to  the  principal,  and  there 
would  be  no  need  for  a  decision  of  the  committee.  But  what- 
ever was  contemplated  by  the  f  ramers  of  this  rule,  I  think  that 
the  rights  of  a  person  not  a  member  of  ihe  Stock  Exchange 
could  not  be  affected  by  it  in  the  absence  of  evidence  that  he 
had  agreed  that  a  contract  entered  into  between  him  and  a 
member  of  the  Stock  Exchange  should  be  regulated  by  it  in  the 
same  way  as  though  both  had  been  members  of  the  Exdiange. 

Primd  fade  the  rule  can  affect  <mly  the  rights  and  liabili- 
ties of  members,  and  in  my  opinion  the  fact  that  the  attention 
of  the  principal  is  called  to  the  existence  of  a  rule  and  is  silent, 
is  not  sufficient  to  show  that  he  has  agreed  tliat  his  contract 
shall  be  subject  to  it,  especially  having  regard  to  the  serious 
curtailment  of  his  common  law  righta  It  would  in  my  opinion 
require  very  clear  and  explicit  words  to  show  that  a  principal 
had  agreed  to  the  termination  of  his  contract  upon  the  happen- 
ing of  an  event  which  under  the  common  law  would  leave  his 
contract  unaffected.  It  may  be  said.  With  what  object  is  the 
attention  of  the  defendant  called  by  her  agent  to  the  existenoe 
of  the  rule  ?  It  is  not,  I  think,  difficult  to  conceive  reasons  why 
the  attention  of  the  principal  should  be  specially  called  to  this 
regulation  of  the  Exchange.  It  is  desirable,  for  instance,  that 
his  attention  should  be  called  to  the  fact  that  if  the  broker  with 
whom  his  agent  transacts  business  is  declared  a  de&ultar,  he, 
the  principal,  may  be  called  upon  at  an  early  period  of  the  option 
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a  to  reooap  his  agent  for  a  payment  he  had  been  called  dpon  to 

II  make  through  the  happening  of  each  default    I  see  no  reason 

k  in  principle  why  the  de&ult  of  the  agent  either  of  the  buyer  (Mr 

Ui  seller  should  put  an  end  to  a  concluded  contract  between  the 

principals;  and  in  my  opinion  rule  152  must  be  held  to  regulate 
only  the  rights  of  members  of  the  Exchange,  and  has  no  eflTect 
upon  the  rights  of  non-members  in  the  absence  of  evidence  that 
they  have  agreed  to  their  contracts  being  regulated  by  it.  It 
seems  to  me  that  the  principals  should,  when  a  broker  is  in 
default,  have  an  option  given  to  them  either  to  contintie  the 
contract  or  to  conclude  it  on  the  day  of  the  default 

Anomalies  may  arise  of  course  if  the  contract  is  not  ccm- 
duded  on  the  default  of  one  of  the  brokera  Suppose,  foif 
instance,  that  the  selling  broker  o£  a  thirty  days'  opticm 
makes  default  at  an  early  period  of  the  option,  and  that  tiie 
shares  have  fallen  greatly  in  value ;  the  buyer  may  have  to 
recoup  his  broker  for  the  difference  paid  by  him  at  the  date 
of  default  Suppose,  too,  that  at  the  date  of  the  expiration 
of  the  option  the  shares  have  not  risen,  but  remain  at  the  same 
or  even  lower  value  than  at  the  date  of  the  default,  the  buyer 
would  have  to  pay  the  loss  twice  over.  The  truth  is,  as  it  seems 
to  me,  that  in  various  respects  Stock  Exchange  transactions  are 
anomalous,  and  that  the  anomalies  arise  from  the  unique  position 
occupied  by  members  of  the  Exchange. 

The  effect  of  role  152  has  not^  so  far  as  I  am  aware,  been 
considered  by  the  courts  of  the  colony.  The  decisions  in  English 
csaes  in  which  the  meaning  of  a  similar  rule  and  its  effect  upon 
the  contracts  of  non-members  has  been  considered  seem  to  me  to 
be  in  favour  of  holding  that  rule  162  must  be  held  to  be  con- 
fined in  its  effect  to  members  of  the  Exchuige  vrUer  ae.  The 
English  rule  is  somewhat  differently  worded,  but  its  effect  seems 
to  me  to  be  the  same.  See  Ex  parte  Ora/nt;  Be  PlwnMey  (18 
Ch.  Div.  667);  Bedthuseni  A  Oibbe  v.  Ha/inJblet,  vide  eupra; 
Aruieraon  A  Co.  v.  Beard,  vide  eupra;  Levitt  v.  HawJtlet,  vide 
efUpra. 

If  this  rule  152  is  a  rule  regulating  transactions  between 
members  of  the  Exchange  only,  and  if  there  is  no  sufficient 
evideocei  as  I  hold  to  be  the  fact,  that  the  defendant  in  this 
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acticm  ever  agreed  that  her  oontracts  should  be  contingent  on 
the  continued  existence  of  Koenigsberg  as  a  member  of  the 
Exchange,  I  come  to  the  condasion  that  the  contracts  of  the 
defendant  were  not  condaded  by  the  mere  fact  that  he  was 
declared  a  defaulter. 

The  selling  broker  might  have  called  upon  her  at  the  con- 
clusion of  the  options  to  take  the  shares  or  pay  the  diiferenees, 
and  she  on  her  part  might  have  insisted  on  his  fulfilment  of 
the  contract  Either  party  could  have  ascertained  through 
Koenigsberg  who  the  other  party  to  the  contract  was.  The 
plaintiff  in  my  opinion  is  only  entitled  to  succeed  in  this  action 
by  showing  either  that  Koenigsberg  became  liable  to  make  the 
payments  on  the  20th  January  in  carrying  out  the  mandate 
given  him  by  the  defendant,  or  that  she  acquiesced  in  the  dofdng 
of  the  options.  With  regard  to  the  first,  it  is  dear  that  it  was 
not  owing  to  the  mandate  given  by  the  defendant  that  these 
differences  became  payable  by  Koenigsberg  on  the  20th  January, 
but  owing  to  the  fact  that  he  was  unable  to  meet  his  engage- 
ments upon  the  Stock  Exchange  on  that  day,  and  was  declared 
to  be  a  defaulter  in  consequence.  Her  authority  to  Koenigsberg 
was  to  contract  for  the  delivery  of  shares  at  a  date  subsequent 
to  the  20th  January,  and  if  he  through  his  own  default  became 
liable  to  pay  these  differences  on  the  20th  January  he  cannot  in 
my  opinion  claim  to  be  recouped  for  them  by  the  defendant;  see 
Duncan  v.  HiU  (LR.  8  Ex.  242). 

It  is  not  established  that  Koenigsberg's  default  was  occasioned 
by  the  action  of  the  defendant  so  as  to  render  her  liable  under 
the  principle  laid  down  in  Lacey  v.  Hill  (LR.  18  Ex.  182X  It 
is  not  contended  that  the  defendant  on  or  after  20th  January 
assented  to  the  dosing  of  the  options,  as  was  the  case  in  Hariua 
Vf  Ribbons  (22  Q.B.D.  254),  and  it  is  therefore  not  necessary  for 
me  to  consider  whether  she  could  be  held  liable  to  the  plaintiff 
on  the  ground  of  ratification.  The  evidence  before  me  is  to  the 
effect  that  she  was  not  aware  until  the  28th  January  that 
Koenigsberg  was  declared  a  defaulter,  and  she  at  once  ptit  the 
matter  in  her  solidtors'  hands  and  repudiated  liability  to  him. 
For  all  these  reasons  I  am  of  opinion  that  the  plaintiff's  daim  in 
respect  of  the  differences  payable  by  Koenigsberg  on  the  20th 
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''  Janniy  eamiot  be'silaUiQed.    There  will  therefore  be  jndgmeiit 

^  ..&K..the4>]iii^f.for  the  Mnoant  tendered,  via.,  £288,  148.  lid. 

^  together  with  eoete  ineorred  op  to  the  11th  May,  1906,  the  date 

*  of  the  tender.      The  plaintiff  most  pay  the  defendant's  eoete 

incurred  enfaMquently  to  that  date. 

Plaintiff's  Attorney:  W.  H.  Didcinson;  Defendant's  Attor- 
neys: Bcfmeyr  dk  Burger. 


JOHANNESBURG  MUNICIPALITY  v.  KLIP- 
RIVBaaSBERG  ESTATE  GOLD  MINING 
CO.,  LTD. 

1906.    SqOember  22,  25.    SicrTH,  J. 

MutMpaliiif. — BaieMe  praperiy.^Ifoiioe  Ay  Oavenummi  qfinieniian 
ioprodaim  a/orm  OBpMic  diggings.— Odd  Law  (10  o/lS9S).— 
IfUerui  cf  oumer. — Local  mUkariiieB. — Baling  Ordinance  (43  iff 
1903). 

The  deCBodants  were  the  registered  owners  of  a  portion  of  a  freehold 
fsrm,  KlipriTersberg,  with  regard  to  which  a  notioe  of  intention 
to  proclaim  «s  pobUc  diggings  was  in  terms  of  see.  38  of  the  Gold 
Lew  (16  of  1898)  published  by  the  late  Qovemment  in  the  Siaaie- 
eaurani  in  November,  1898.  In  April,  1899,  a  Government  Notioe 
WAS  issued  stating  that  under  see.  36  of  the  Gold  Lew  the 
Government  had  decided  to  distribute  by  way  of  lottery  the  claims 
on  certein  fsrms;  amongst  those  enumerated  being  the  fium  in 
question.  Theresfter  the  fsrm  was  surveyed  by  the  Government^ 
and  a  register  of  those  persons  who  had  applied  to  participate  in 
the  lotteiy  was  duly  made.  Owing  to  the  war  the  farm  was  not 
proclaimed,  and  no  lotteiy  ever  took  place.  In  May,  1905,  the 
present  Government -published  anotice  minnnniwpg  its  intention 
to  proclaim  the  farm  in  accordance  with  ther-  notice  of  intention 
to  proclaim  given  -by  the  late  Government    Up  to  the  time  of 
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this  action,  however,  no  such  proclamation  had  taken  place.  Hiidj 
that  the  interest  held  by  the  defendants  was  not  exempt  from 
rating  as  being  in  terms  of  sec.  3  (B)  (3)  of  the  Local  Authorities 
Rating  Ordinance  (43  of  1903)  "any  license  or  right  to  dig  for  or 
prospect  for  precious  stones  or  metals  on  any -portion  of  land 
assigned  for  that  purpose ;  and  any  portion  of  land  held  or  occupied 
exclusively  tor  the  exercise  of  such  rights." 

The  plaintiflb  claimed  from  the  defendants  the  sum  of  £1745, 
8s.  3d.,  as  and  for  assessment  rates  alleged  to  be  due  by  the 
defendants  in  respect  of  their  interest  in  the  farm  Klipriversberg 
from  the  1st  January,  1903,  to  the  30th  June,  1904.  The  said 
interest  was  valued  for  rating  purposes  at  the  sum  of  £121,892. 

The  defence  was  that  the  interests  of  the  defendants  in  the  said 
farm  were  held  or  occupied  exclusively  for  the  exercise  of  mining 
rights,  and  were  not  therefore  rateable  proj^rty  within  the  mean- 
ing of  the  Johannesburg  Bating  Proclamation  (35  of  1902)  or  the 
Local  Authorities  Rating  Ordinance  (43  of  1903). 

The  facts  appear  from  the  judgment. 

J,  W,  Leonard,  K.C.  (with  him  C.  0.  Ward),  appeared  for  the 
plaintiffs. 

A.  E.  Balfour  (with  him  Savl  Solomon)  appeared  for  the 
defendants. 

Cur,  adv.  tndt. 

Postea  (September  25) : — 

Smith,  J. :  The  plaintiffs  in  this  action  seek  to  recover  the 
sum  of  £1745,  8s.  3d.,  the  amount  of  rates  for  three  half  years 
ending  June,  1904,  alleged  to  be  due  from  the  defendants  in 
respect  of  rateable  property  held  by  them  within  the  municipal 
area  of  Johannesburg. 

There  is  no  dispute  between  the  parties  as  to  the  value  of  the 
property  or  as  to  the  amount  of  the  rate,  the  only  question  being 
whether  the  property  is  "rateable  property**  ¥rithin  the  meaning 
of  Proclamation  35  of  1902  and  of  Ordinance  43  of  1903.  The 
facts,  which  are  not  disputed,  are  as  follows:  The  defendants 
are  the  registered  owners  of  the  freehold  farm  Klipriversberg,  or 
of  that  portion  of  it  which  affects  the  question  at  issue  in  this 
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£  ■  actimi.    The  President  of  the  Sooth  African  Republic  iasued  in 

■  I  1898  a  notice  dated  the  let  November,  1898,  published  in  the 

^  I  Staai^courant  of  the  2nd  November,  1898,  to  the  effect  that  as 

gold  reefs  were  said  to  have  been  discovered  on  the  farm,  the 
Government  was  desirous  of  throwing  jpen  the  ground  as  public 
diggings,  and  persons  interested  were  called  upon  within  three 
months  to  secure  for  themselves  the  rights  which  the  Govern- 
ment was  able  to  grant  them  under  the  Law.  This  notice  appears 
t  to  be  the  notice  contemplated  by  sec.  38  of  the  Gold  Law  of  1898, 

which  was  approved  by  the  First  Volksraad  on  the  6th  October, 
1898,  and  came  into  force  on  the  1st  November,  1898  Under 
this  Law  (sec.  36)  power  was  given  to  the  Government,  on  the 
proclamation  both  of  private  farms  and  Government  land  as 
public  diggings,  to  give  out  claims  by  lot,  the  idea  doubtless 
being  to  obviate  the  disturbance  and  inconvenience  occasioned 
by  the  system  of  "  pegging."  On  the  4th  April,  1899,  a  Govern- 
ment Notice  was  issued  stating  that  under  sec.  36  of  the  Gold 
Law  the  Government  "has  decided  to  distribute  by  way  of 
lottery  the  claims  "  on  certain  farms,  amongst  those  enumerated 
being  Klipriversberg.  Regulations  governing  the  lottery  were 
published  with  the  Notice.  These  state  that  the  farms  will  be 
surveyed  in  blocks  of  six  claims,  and  will  be  allotted  to  the 
public  on  days  thereafter  to  be  specified  on  certain  conditions. 
Persons  wishing  to  participate  in  the  lottery  had  to  furnish 
receipts  8ho¥dng  that  their  personal  taxes  had  been  paid,  and  to 
affix  to  the  receipts  a  shilling  stamp  in  respect  of  each  lottery  in 
which  they  desired  to  participate,  one  shilling  being  thus  payable 
in  respect  of  each  farm.  The  receipts  so  stamped  were  to  be 
deposited  with  one  or  other  of  the  officials  specified  in  the  Notice 
before  the  17th  May,  1899;  the  lottery  was  to  commence  if 
possible  on  the  day  of  proclamation.  The  winners  of  claims 
in  the  lottery  were  immediately  to  pay  the  license-moneys  and 
expenses  of  survey  to  the  Mining  Commissioner,  in  default  of 
which  the  claims  would  be  dealt  with  in  accordance  with  sec.  85 
of  the  Gold  Law. 

It  is  admitted  that  the  farm  was  surveyed  by  the  Govern- 
ment, and  that  a  plan  was  made  of  the  portion  of  it  in  question 
to-day,  showing  the  land  divided  into  claims ;  that  persons  ap- 
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plied  to  piEurtieipate  in  the  lottery,  and  that  a  proper  repsker 
of  such  persona  as  required  by  the  reg^ulations  was  made. 

The  war  then  broke  out,  and  no  lottery  was  ever  held ;  and 
matters  have  remained'  in  statu  quo  to  the  present  day.  The 
Municipality  of  Johannesburg  having  placed  the  portion  of  the 
farm  on  the  valuation  roll  and  rated  the  defendants  in  respect  of 
their  possession,  the  defendants  approached  the  Qovemment 
pointing  out  the  position  in  which  they  were  placed,  and  asking 
whether  the  Government  intended  to  proclaim  the  farm.  The 
Qovemment,  through  the  officials  of  the  Mines  I^eputment,  re- 
plied that  they  intended  "  as  soon  as  it  is  expedient  to  proclaim 
the  farm  as  a  public  diggings  in  accordance  with  the  notice  of 
intention  to  prpdaim  given  by  the  late  Qovemment"  This  in- 
tention was  further  publicly  announced  by  a  Government  Notice 
of  the  28th  May,  1905,  puUished  in  the  Owemment  Qazette,  but 
no  proclamation  of  the  farm  as  a  public  diggings  has  up  to  the 
present  been  issued  by  the  Government  It  is  admitted  that  the 
defendants  are  the  registered  freehold  owners  of  the  portion 
of  the  farm  in  question,  and  that  no  license  or  other  mining  title 
has  been  issued  to  any  person  in  respect  thereof.  The  defendants 
are  thus  primdfcune  liable  to  be  rated,  but  Uiey  claim  that  this 
property  is  held  by  them  exclusively  for  the  purpose  of  mining, 
and  is  therefore  not  rateable  property  within  the  meaning  of  sec  3 
of  Ordinance  43  of  1903.  The  provisioniB  of  this  Ordinance  on 
this  point  are  substantially  the  same  as  those  of  Proclamation'  85 
of  1902,  which  it  repealed,  and  under  which,  I  gather,  some  por- 
tion of  the  rate  now  soughtto  be  recovered  was  levied 

Under  the  Ordinance  ''  rateable  property ''  is  defined  as  every 
interest  in  land,  with  certain  exceptions.  The  exception  num- 
bered (3)  is  the  one  under  which  the  defendants  daim  that  this 
land  is  exempted  from  being  rated  This  excepts  from  the 
definition  of  any  interest  in  land  ''  any  license  or  ri^t  to  dig  for 
or  prospect  for  precious  stones  or  metals  on  any  portion  of  land 
assigned  for  that  purpose ;  and  any  portion  of  land  held  or  occu- 
pied exclusively  for  the  exercise  of  such  rights  ..."  In  my 
judgment,  in  order  that  land  should  fall  withiff  tlM  exception  two 
facts  must  be  established.  First,  that  a  right  to  dig  or  prospect  is ' 
in  existence  upon  land  assigned  for  the  purpose;  and,  secondly. 
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that  the  land  is  held  or  oocapied  exclosively  for  the  purpoee 
of  the  exercise  of  such  a  right  In  my  opinion  the  Law  does  not 
intend  to  exempt  from  liability  to  be  rated  land  with  regard 
to  which  it  is  contemplated  or  intended  that  such  a  right  should 
exist  in  the  future.  Tlie  word  "  held  "  implies  tenure,  and  the 
meaning  of  the  Law  is,  I  think,  to  exempt  from  liability  to  be 
rated  land  which  is  held  by  mining  tenure  and  is  so  held  or 
^  I  occupied  exclusively  for  the  exercise  of  mining  rights.      I  fail  to 

see.  how  any  right  to  dig  for  precious  metals  on  a  portion  of 
ground  assigned  for  the  purpose  can  be  acquired  save  under  the 
provisions  of  the  Ck)ld  Law,  and  that  right  is  acquired  by  myn- 
pacht  brief  or  by  license.  It  is  conceded  that  tlie  land  in  question 
is  not  held  under  either  title.  Unless  the  farms  were  proclaimed 
as  a  public  diggings,  and  the  land  held  under  the  licenses  then 
granted  was  being  used  exclusively  for  the  purposes  of  mining, 
it  would  not,  in  my  opinion,  be  exempt  from  being  rated. 

It  was  contended  that  the  Notice  of  1809  is  equivalent  to  the 
proclamation  of  the  farm ;  that  if  the  war  had  not  supervened 
■  no  further  procUmation  would  have  been  necessary ;  that  all 
that  was  required  was  the  drawing  of  the  lottery  and  the  allot- 
ment of  the  claims  amongst  the  winners.  In  my  opinion  this 
cannot  be  sustained,  but  a  proclamation  by  the  State'  President 
under  sec  35  would  have  been  necessary  to  constitute  this  farm  a 
public  diggings.  The  survey  and  the  regulations  as  to  the  allot- 
ment of  claims  seem  to  me  only  preliminaries  to  be  settled  before 
the  proclamation.  The  Notice  of  1899  is  only  evidence  of  the 
intention  of  the  Government  to  proclaim,  an  intention  which 
was  never  carried  out.  Even  had  not  the  war  supervened,  the 
Government  in  my  opinion  could  not  have  been  compelled  to 
proclaim  the  farm,  though  the  people  who  had  paid  their  shillings 
might  have  had  a  claim  for  their  return  if  the  lottery  were  not 
carried  out  The  Notice  itself  clearly  contemplates  that  there 
would  be  a  proclamation  in  the  future,  as  it  states  that  the 
lottery  would  be  held  on  the  day  on  which  the  farm  was  pro- 
claimed. For  these  reasons  it  seems  to  me  to  be  clear  that  the 
Notice  cannot  be  held  to  be  equivalent  to~8  proclamation. 

The  defendants  say,  *'  We  hold  the  land  exclusively  for  the 
exercise  of  such  rights  because  the  Government,  having  given 
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lis  notice  of  their  intention  to  prodaim,  we  are  prevented  from 
using  the  land  for  other  purposes."  But  are  they?  Until  the 
farm  is  prodaiined  I  know  of  nothing  which  eevld  hinder  them 
in  the  exercise  of  their  common  law  rights.  It  might  not  be 
prudent  for  them  to  exercise  some  of  those  rights,  inasmuch  as 
the  farm  might  at  any  time  be  proclaimed ;  but  I  know  of  no 
legal  obstacle  to  their  doing  so.  They  might  use  it  for  any 
agricultural  purposes  for  which  it  is  suitaUe,  and  if  they  did, 
unquestionably  they  would  be  liable  to  be  rated.  The  mere 
fact  that  they  do  not  do  so  does  not  exempt  them  from  liability. 
There  is  evidence  that  they  approached  the  Commissioner  of 
Mines  to  effect  the  registration  of  a  stand  township^  and  that  he 
refused.  As  the  farm  was  not  proclaimed  I  do  not  think  it  was 
necessary  for  the  defendants  to  have  approached  him  in  the 
matter,  nor  do  I  think  that  he  had  jurisdicticm  to  grant  the 
request  Possibly  in  view  of  the  e3q[>ressed  intention  to  proclaim 
it  would  have  been  prudent  for  the  defendants  to  have  informed 
the  Qovemment  of  what  they  intended  doing ;  but  I  know  of 
no  legal  obligation  on  them  to  do  so,  and  I  &Q  .to  see  how  the 
Qovemment  could  interfere  with  their  common  law  rights  of 
ownership  save  by  proclaiming  the  farm  under  the  provisions 
of  the  Gold  Law. 

In  my  opinion  this  land  is  held  by  the  defendants  as  registered 
ovmers  of  the  freehold,  and  is  not  held  or  oeeuped  by  them  for 
the  exercise  of  any  rijo^t  to  dig  or  prospect,  and  must  thus  be 
held  to  be  rateable  property  within  the  meaning  of  the  Ordi- 
nance. It  may  be  a  hardship  upon  them  that  dreumstancee 
have  interfered  to  prevent  the  proclamatifm  of  the  farm  as  a 
public  diggings,  but  that  is  not  a  matter  which  the  Court  can  take 
into  consideration  or  provide  a  remedy  for.  For  these  reasons  I 
am  of  opinion  that  there  must  be  judgment  for  the  plaintiflb  for 
the  amount  claimed  with  costs. 

Plaintiffs'  Attorneys:  Lance  £  Hoyle;  Defendants'  Attor- 
neys :  Diimat  Jh  Davie. 
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LECOMTE  V.  W.  AND  B.  SYNDICATE  OF 
MADAGASCAK, 

1905.    September  28,  Oetcber  2.    Mason,  J. 

Ptticftos. — ArrmL — Famm  damieiliL — Forum  rei  §iiae. — Forum  loei 
oorUraeiuB, 

Arrest  of  moneyB,  standing  in  a  Johannesburg  bank  to  the  credit  of  a 
Frenchman  domiciled  in  Madagascar,  granted  at  the  instance  of  a 
company  registered  in  the  Transvaal  in  order  to  found  jurisdiction 
in  an  action  by  the  company  against  the  Frenchman  for  rescission 
of  a  contract  entered  into  between  the  parties  in  Madagascar  with 
r^;ard  to  property  situated  in  Madagascar. 

This  was  an  application  for  an  order  setting  aside  an  arrest 
on  certain  moneys,  which  had  been  granted  at  the  instance  of  the 
respondents  in  order  to  found  jurisdiction  in  an  action  by  them 
against  the  applicant 

The  facts  and  the  arguments  of  counsel  are  noted  in  the 
judgment  delivered. 

C.  6.  Ward  (with  him  J.  de  Villiere)  appeared  for  the 
aj^cant. 

«/.  W.  Leonard,  K.C>  (with  him  S.  S.  Taylor),  appeared 
for  the  respondents. 

Cwr.  adv,  vult 

Poetea  (October  2)  :— 

Mason,  J.:  The  applicant  applies  to  dissolve  an  ex  parte 
attachment,  which  the  respondents  obtained  for  the  purpose  of 
founding  jurisdiction.  The  applicant  is  a  Frenchman,  domiciled 
in  Madagascar,  and  at  present  on  a  visit  to  Johannesburg.  On 
the  25th  May  he  gave  one  Jones  of  Johannesburg,  but  then  in 
Madagascar,  an  option  to  purchase  eighteen  mining  areas  in  that 
country  for  £15,000^  to.be  paid  against  transfer,  and  £20,000  in 
shares  in  the  company  which  will  exploit  the  concessions,  to  be 
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delivered  on  issue.  On  the  2Dd  June  Jones  wrote  to  Leoomte 
dosing  thtf  option.  Jones  was,  according  to  the  i^flMavits  filed 
on  behalf  of  the  syndicate,  under  an  agreement  to  transfer  his 
options  to  one  Byerley.  On  the  27th  June,  1005,  at  Fianarantsa, 
Madagascar,  an  agreement  was  drawn  up  between  Jones,  repre- 
sented by  his  agent  Byerley,  and  the  applicant  Lecomte,  hy^ 
which  Lecomte  ceded  to  Byerley  with  the  acquiescence  of  Jones 
the  eighteen  mining  areas  in  question  upon  the  conditions  stipu- 
lated for  in  the  letter  of  the  2nd  June,  and  so  far  as  Jones  is 
concerned  the  cession  is  stated  to  be  in  accordance  with  the 
agreement  between  him  and  Byerley  under  the  contract  of  the 
28th  April,  1905.  The  £15,000  was  paid  by  Byerley  to  Leoomte, 
and  transfer  was  made  into  the  name  of  Byerley.  The  applicant 
syndicate,  it  is  I  think  clear  from  the  documents,  or  at  anjr  rate 
I  think  I  must  for  the  purposes  of  this  application  take  it  to  be 
so,  supplied  Byerley  with  the  money  for  this  purchase,  and 
Byerley  was  their  agent  in  the  transaction.  It  is  common  causa 
that  the  syndicate  could  not  take  transfer  in  its  own  name  in 
consequence  of  the  French  regulations  in  Madagascar.  The 
syndicate,  by  petition  dated  the  15th  September,  alleged  that 
Byerley  was  their  agent  in  respect  of  the  sale ;  that  the  sale  was 
entered  into  on  the  representations  of  Leoomte  and  his  agents 
that  the  mining  areas  were  highly  auriferous  and  contained  gold 
in  large  quantities ;  and  that  the  syndicate  had  now  discovered 
that  the  representations  were  false  and  misleading,  and  that  the' 
areas  and  samples  taken  for  testing  had  been  salted  fraudulently, 
and  that  Lecomte  had  certain  moneys  in  the  Bank  of  Africa, 
Ltd.,  Johannesburg.  On  these  facts  they  obtained  an  order  for 
attachment  to  found  jurisdiction  in  an  action  which  they  were 
about  to  institute  against  Leoomte  for  cancellati'on^of  the.sale- 
and  refund  of  the  £15,000  which  they  had  paid.  The  daim  to 
dissolve  the  attachment  is  rested  upon  two  grounds:  (1)  Tliat 
the  syndicate  is  not  entitled  to  sue  the  applicant  in  the  Trans- 
vaal, seeing  that  he  is  not  resident  in  this  colony,  and  that  the- 
contract  upon  which  the  action  is  based  was  not  made  and  was 
not  to  be  performed  here ;  (2)  that  he  made  no  contract  with  the 
syndicate,  but  only  with  Byerley,  who  elected  Fianarantsa  as 
his  domicile^  and  that  therefore  he  cannot  be  held  liable  td 
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aGooimt  to  the  syndicate  at  all  or  at  any  rate  outside  Mada- 
gascar. 

The  first  contention  is  based  up<Hi  the  principle  indicated  in 
the  case  of  Einwald  v.  Oerman  West  African  Co,  (5  S.C.  86),  and 
definitely  enunciated  in  the  case  of  MeLeod  v.  Benjamin  (2 
C.T.R.  119),  that  the  Court  will  not  exercise  jurisdiction  by 
virtue  of  attachment  in  cases  where  neither  the  subject  of  the 
action  nor  the  locos  contractus  nor  the  Uxms  solutionis  are 
within  the  territory.  This  principle,  which  has  been  followed  in 
Natal,  was  not,  Mr.  Leonard  contended  on  behalf  of  the  syndicate, 
a  correct  interpretation  of  the  Roman-Dutch  law,  which  had  been 
laid  down  in  this  country  in  various  cases;  see  de  Villiers  v. 
Benjamin  (1  S.A.R.  224);  Cloete  v.  Benjamin  (1  S.A.R.  180); 
McBride  v.  Thompsoii  &  Vause  (8  Eotz^  and  Barber,  39) ;  Middd- 
vlei  Black  Rstf  Syndicate  v.  Tucker  ([1897]  4  Off.  Rep.  17). 

There  is  no  doubt  that  these  cases  lay  down  very  clearly  that 
a  resident  of  the  Transvaal  is  entitled  as  of  absolute  right  to 
an  attachment  to  found  jurisdiction  as  against  a  peregrinus  in 
all  cases  (excluding,  of  course,  those  in  which  title  to  land  or 
similar  matters  are  concerned),  wherever  the  contract  had  been 
made  and  wherever  it  is  to  be  performed,  and  that  the  Court  has 
not  power  to  refuse  to  exercise  the  power  of  attachment  on  the 
grojind  that  the  case  can  be  more  conveniently  tried  in  any  other 
country.  In  the  case  of  de  Villiers  v.  Benjamin  the  promissory 
note  sued  on  was  not  only  made  and  payable  outside  the  Trans- 
vaa],  but  the  payee  was  a  person  not  resident  within  the  Trans- 
-  vaal.  Now  if  these  decisions  are  correct,  then,  supposing  the 
syndicate  to  have  the  right  to  sue  Leoomte,  they  are  entitled  to 
an  attachment  to  found  jurisdiction  unless  there  is  some  express 
agreement  debarring  them.  I  do  not  propose  to  re-examine  the 
Roman-Dutch  authorities  on  this  point,  nor  to  express  an  opinion 
as  to  whether  the  view,  taken  by  the  late  High  Court  or  by  the 
Cape  courts  is  correct.  I  do  not  consider  that  sitting  as  a  single 
judge  I  should  be  justified  in  differing  from  a  series  of  deeisionB 
of  this  nature,  more  especially  as  they  have  apparently  been  fol- 
lowed in  the  Witwatersrand  High  Court  in  ttie  ease  of  OoodmAn 
y.  Benjamin,  heard  on  the  2nd  July,  1902. 

With  reference  to  the  second  question,  Mr.  Leonard's  oontea- 
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tion  was  that  Byerley  was  merely  acting  for  the  syndicate  as  an 
undisclosed  principal,  that  the  election  of  a  domicile  at  Mada- 
gascar by  the  parties  to  the  agreement  of  the  27th  June,  while 
giving  each  of  them  the  right  to  sue  the  other,  did  not  debar  the 
syndicate  from  suing ,  Lecomte  in  some  other  place  in  which 
they  were  entitled  to  sue  him ;  and  that  as  Byerley  could,  being 
a  Transvaal  resident,  have  sued  Lecomte  here,  so  can  the  syndi- 
cate, whose  agent  Byerley  was  and  all  of  whose  rights  they  have 
acquired. 

It  appears  to  me  that  the  argument  that  an  election  of  domi- 
cile would  not  disable  the  syndicate  from  suing  Lecomte  elsewhere 
is  correct.  Neither  Byerley  nor  the  syndicate  can  prevent 
Lecomte  from  bringing  an  action  in  respect  of  the  agreement 
against  them  in  Madagascar,  but  that  of  course  is  not  the  present 
position.  I  do  not  think  that  an  election  of  a  domicUium  cUandi 
amounts  to  an  express  contract  that  the  party  making  such 
selection  can  be  sued  nowhere  else.  Mr.  Ward,  on  behalf  of  the 
applicant,  argued  that  as  by  the  law  of  Madagascar  the  syndicate 
could  not  hold  the  property,  and  as  Byerley's  name  was  deliber- 
ately inserted  in  the  contract,  he  alone  therefore  can  sue  or  be 
sued  Now  I  do  not  think  that  I  should  be  justified  in  assuming 
upon  these  documents  that  the  law  of  Madagascar  prevented  the 
syndicate  having  the  beneficial  interest  in  the  property,  and  if 
Byerley  were  the  trustee  for  them  it  appears  to  me  that  they 
would  have  such  a  substantial  interest  in  setting  aside  the  sale  as 
would  entitle  them  to  sue  even  if  it  became  necessary  to  make 
Byerley  a  co-plaintiff  or  a  cordefei^dant  Mr.  Ward,  on  the 
strength  of  certain  passages  in  Story  on  Agency  (sees.  404-23), 
contended  that  even  if  Byerley  did  represent  a  foreign  undisclosed 
principal,  he  alone,  and  not  his  principal,  could  sue.  But  these 
authorities  appear  to  me  to  refer  to  the  custom  of  merchants  in 
respect  of  factors,  and  I  am  not  at  all  satisfied  that  even  then 
they  represent  the  law  of  this  country ;  see  Chiappini  v.  Jaffray 
(3  Menz.  371).  In  this  case  not  only  was  the  syndicate  Byerley'a 
principal,  but  also  held  all  his  rights  by  cession  according  to  the 
affidavits  which  have  been  tiled,  and  this  would  give  them  the 
right  to  sue  upon  the  contract.  If,  of  course,  Lecomte  did  not 
know,  as  he  contends,  that  Byerley  represented  any  principal. 
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then  perhaps  there  might  be  some  force  in  the  aignment  that  if 
Byerley  coold  not  sae  in  this  ooontry  neither  cooM  the  principal ; 
but  the  docaments  to  my  mind  show  that  Byerley  was  a  resident 
in  this  cdony,  though  temporarily  in  Madagascar,  and  so  this 
argument  cannot  be  sqstained ;  neither  do  I  think  it  consistent 
with  the  decision  in  the  case  of  de  VUliers  v.  Bei^min. 

I  have  come,  therefore,  to  the  conclusion  that  the  dedsicms  of 
the  late  High  Court  compel  me  to  refuse  this  application,  though 
I  cannot  shut  my  eyes  to  the  inconvenience  of  bringing  in  the 
Transvaal  actions  in  respect  of  mineral  rights  situated  in  Mada- 
gaacar  and  in  respect  of  a  contract  made  and  to  be  performed  in 
that  country.    The  application  must  be  refused  with  costs. 

Applicant's  Attorneys:  Dtimat  Jk  Davis;  Beqpondents'  Attor- 
neys: Webber  Jk  WenizeL 
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1906.     September  28,  CMober  2.     Masoit,  J. 

jnnaeUee, — ^feekmeni  by  meiion  or  action, 

Applicatioii  for  an  order  of  ejectment  refused  on  the  groand  that  the 
issues  nused  on  the  sffidavits  depended  entirely  upon  the  credibility 
of  witnesmi,  and  could  only  be  decided  by  i 


Application  on  notice  for  an  order  ejecting  the  respondent 
from  certain  premises. 

The  facts  appear  from  the  judgment 

C.  O,  Ward  (with  him  J.  Stratford)  appeared  for  the  ap[4i- 
cants. 

0.  P.  Stevene  appeared  for  the  respondent. 
Cur.  adv.  vuU. 
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PcM^ea  (October  2):— 

Hasok,  J.:  This  is  an  application  to  eject  the  re^K>ndeni 
from  a  certain  portion  of  the  Wanderers  Club  premises,  which 
he  holds  under  a  lease  dated  the  6th  June,  1906.  A  rent  of 
£83,  68.  8d.  is  payable  monthly  in  advance  on  the  first  day  of 
each  month.  The  lessee  is  also  boand  to  place  in  the  gymnak- 
siom  hall  a  pitch  pine  floor  of  good  quality  suitable  for  rinking, 
which  he  has  to  keep  and  maintain  in  a  proper  state  of  repair. 
By  clause  18  of  the  lease  the  dub  has  the  right,  if  the  lessee 
shall  fail  to  pay  the  rent  within  thirty  days  of  its  due  date  or 
fail  to  comply  with  any  other  condition  of  the  lease,  to  caseel 
the  agreement  without  prejudice  to  any  daim  for  damages  or 
otherwise  on  account  of  the  breach  of  the  agreement.  The 
petition  avers  that  the  respondent  has  failed  to  keep  and  main- 
tain the  pitch  pine  floor  in  a  proper  state  of  repair,  that  the 
respondent  has  failed  to  pay  the  rent  due  on  the  1st  August 
within  thirty  days,  and  that  in  consequence  on  the  4th  September 
the  club  cancelled  the  lease  and  called  upon  him  to  vacate  the 
premises,  which  he  has  declined  to  da  Numerous  affidavits 
were  filed  on  behalf  of  the  respondent  to  the  eflTect  that  the 
pitch  pine  fioor  was  kept  in  a  proper  state  of  repair,  and  it  was 
admitted  by  applicant's  counsel  thi^t  they  could  not  succeed  upon 
motion  in  obtaining  upon  that  ground  an  order  for  ejectment^ 
but  that  the  daim  for  cancellation  on  this  acoount  would  have 
to  be  determined  by  a  trial. 

The  only  ground  rdied  upon  during  the  argument  was  tlie 
non-payment  of  rent  within  the  due  time.  The  petition  steted 
baldly  that  respondent  had  failed  to  pay  the  August  rent  within 
thirty  days  after  it  became  due,  and  that  therefore  the  lease  was 
cancelled  by  a  letter  of  the  4th  September ;  but  the  numerous 
affidavits  filed  in  the  proceedings  show  that  a  great  deal  took 
place  which  is  not  referred  to  in  the  petition.  On  the  80th 
August,  after  four  o'dock  in  the  afternoon,  the  respondent 
handed  the  ftcretary  of  the  dub  a  cheque  for  an  amount  which 
admittedly  covered  the  rent  that  was  due.  The  secretary  in  hie 
replying  affidavite  sttftte  that  he  declined  to  receive  this  cheque, 
though  whetiier  because  it  was  a  cheque  or  whether  because  it 
for  an  insuffident  amount  does  not  appear;  his  stetement 
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ifi  corroborated  by  t^o  other  aflBdavits.  The  secretary  says  that 
on  the  7th  September  he  reHanied  the  cheqae,  which  was  still 
lying  on  his  office  table,  to  the  respondent 

Now  the  respondent  in  the  four  affidavits  made  by  him  main- 
tained that  he  had  handed  the  cheque  to  the  secretary,  who 
retained  it,  bat  there  was  no  clear  averment  that  his  cheque  had 
been  accepted  as  payment  for  the  rent  then  due.  I  consequently 
allowed  the  respondent  to  be  called  so  as  to  give  his  evidence  on 
oath  orally,  and  he  then  stated  definitely  and  repeatedly  that 
the  secretary  did  accept  his  cheque  in  payment  of  the  rent,  but 
that  he  said  he  could  not  give  him  a  receipt  because  it  was  only 
part  payment  of  a  full  claim.  There  seems  to  have  been  a  sum 
of  £10, 10s.  in  respect  of  fees  for  drawing  the  agreement,  which 
was  in  question.  The  respondent  states  that  he  went  away 
satisfied  that  his  cheque  was  accepted  as  payment  so  far  as  the 
rent  was  concerned.  Next  day  it  appears  that  a  meeting  of  the 
dub  committee  was  held,  at  which  it  was  resolved  to  cancel  the 
lease.  One  Thompson,  ^^ho  attended  the  meeting,  thereupon 
inrtructed  a  solicitor  to  tender  the  sum  claimed  by  the  club,  and 
thereupon  Mr.  Rissik  wrote  to  the  secretary  on  the  Ist  September 
forwarding  Thompson's  cheque  for  £75  in  payment  of  the  rent 
and  other  charges  due  under  the  lease,  this  being  more  than  was 
really  required.  The  letter  stated  that  if  objection  was  taken  to 
the  form  of  the  tender  the  amount  would  be  paid  in  cash.  The 
secretary  replied  on^the  2nd  returning  the  cheque  and  stating 
that  he  could  not  admit  that  a  legal  tender  had  been  made,  and 
referring  Mr.  Rissik  to  the  club's  solicitors.  This  tender  was 
made  apparently  without  the  knowledge  of  the  respondent, 
though  he  came  to  hear  of  it  shortly  afterwards. 

On  the  4th  September  the  club  wrote  cancelling  the  lease. 
On  the  same  day  the  respondent's  solicitors  unconditionally  paid 
in  cash  to  the  solicitors  of  the  club,  who  accepted  same,  a  sum 
more  than  sufficient  to  pay  the  rent  and  all  other  charges.  The 
records  in  the  case  and  the  affidavits  do  not  show  whether  the 
letter  cancelling  the  lease  was  delivered  to  the  respondent  prior 
to  the  full  payment  of  rent  and  other  charges  wUch  was  made 
by  hint  The  question  arises  whether  a  payment  of  the  rent  due 
I»ior  to  the  receipt  by  the-reepondent  pf  the  notice  of  cancellation 
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would  not  relieve  him  from  the  forfeiture.  Mr.  Wwfd  argued 
that  as  the  rijg^t  to  cancel  the  leaee  had  actually  aoeniM  to  the 
applicants  on  the  Slst  Angnst,  they  conld  not  lose  that  right 
except  by  some  act  amounting  to  a  waiver,  and  that  in  this 
there  was  no  waiver.  But  in  the  view  which  I  take  of  the 
it  is  not  necessary  for  me  to  decide  this  qaeation,  which  may  be 
of  v^y  great  importance.  This  is  an  application  for  judgment 
on  motion.  Such  an  order  should  not  be  granted  unless  it  is 
quite  dear  upon  the  affidavits  that  the  respcmdent  has  no  defence. 
Now  here  the  respondent  swears  positively  tiiat  he  did  pay  the 
sum  due  on  the  30th  August  by  a  cheque  whkh  the  secretary 
accepted;  That  is  an  issue  of  fact  decisive  of  the  wh<de  case,  and 
it  does  not  seem  to  me  right  that  it  should  be  decided  upon 
motion,  because  if  the  ejectment  is  granted  the  respondent  of 
course  cannot  raise  the  question  in  any  action.  I  must  say  that 
I  do  not  consider  the  respondent's  evidence  v^y  satisfactory,  but 
he  raises  a  dear  issue  of  fact  which  if  dedded  in  his  favour  will 
entitle  him  to  succeed,  and  the  decision  of  it  depends  entirely  on 
the  crediUlity  of  witnesses  and  not  upon  documents. 

I  have  therefore  come  to  the  conclusion  that  I  should  not  be 
justified  in  granting  the  application.  The  applicants  having 
insisted  upon  their  strict  legal  rights^  and  having  failed  in 
securing  the  remedy  they  wished  by  motion,  must  pay  the 
costs  of  the  respondent 

Applicants'  Attorneys :  Frost,  Mulligan  &  RouUedge ;  Re- 
spondent's Attorney:  J.  Ris9%k. 
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BANTJBS. 

1905.    September  26,  26,  and  October  a     Smith,  J. 

Pledge.~ShturB  emrt\fie(Uee.—D^€etwe  tiOe.  -Notice. 

Where  share  certificateB  in  a  company  before  inae  were  made  out  in 
the  name  of  a  director  of  the  ccHnpany,  who  wonld  have  become 
entitled  to  them  if  he  performed  certain  aenrioeB,  and  the  director, 
withoat  performing  such  aenricea,  obtained  the  certiikateB  from 
the  secretary  of  the  company,  who  had  no  aathority  to  iasoe  such 
shares  withoat  a  resolation  of  the  board  of  directors  of  the  com- 
pany, which  resolation  was  not  passed,  Hdd^  that  the  property 
in  the  sharas  was  in  the  company,  that  the  director  had  no  l^gal 
title  to  the  shares,  and  that  the  company  were  entitled  to  recover 
them  from  a  persim  who  had  received  them  as  pledgee  from  aach 
director  with  a  knowledge  of  the  drcnmstances. 

This  was  an  action  for  the  recovery  of  certain  shares  in  the 
plaintiff  company,  of  which,  it  was  alleged,  the  defendant  was 
in  wrongfnl  possession. 

The  defendant  pleaded  that  the  oertilicates  were  pledged  to 
him  by  one  Yoss,  in  whose  name  they  were  made  oat,  as  secnrity 
f  of  a  debt  dne  to  him  by  Yoss,  and  that  he  took  them  bond  fide 
and  without  any  notice  of  a  defect  in  Yoss's  title. 

The  facts  appear  from  the  judgment 

Mamfrei  Nathan  (with  him  /.  B.  Williamson)  appeared  for 
the  plaintiflb. 

J.  de  ViUiers  (with  him  H.  Maedonald)  appeared  for  the 
defendant 

Cwr.  adv.  vuU. 

Po8faa(Oetober8):— 

Smtth,  J.:  This  is  an  action  to  recover  possession  of  eight 
certificates  each  representing  100  shares  in  the  plaintiff  company, 
of  which  the  plaintiffs  allege  that  the  defendant  is  in  wrongful 
possession;    The  defendant  denies  that  he  is  in  wrongful  posses- 
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Bion,  and  claims  that  the  certificates  were  pledged  to  him  by  one 
Voss,  in  whose  name  they  were  made  out,  as  security  for  a  debt 
due  to  him  by  Voss,  and  that  he  took  them  boTidfide,  and  with- 
out notice  of  any  defect  in  Voes's  titla 

The  plaintiff  company  was  promoted  in  the  year  1904  by 
four  gentlemen,  viz.,  Messrs.  Paul  Scott,  Black  Barnes,  Grey  and 
Seccombe.  The  objects  of  the  company  were  to  purchase  certain 
stands  in  Johannesburg  with  the  buildings  thereon,  comprising 
the  Qaiety  Theatre,  an  hotel  and  sundry  shops,  to  form  a  sport- 
ing club  and  adapt  the  theatre  for  the  purpose  of  athletic  con- 
tests of  various  kind&  One  Doyle  had  a  contract  to  purchase 
the  property  for  £36,000,  and  the  company  when  formed  was  to 
purchase  it  from  Doyle  for  £45,000,  of  which  £10,000  ¥ra8 
payable  in  2000  fully  paid  up  shares  of  £5  each  in  the  company 
to  be  formed.  A  prospectus  was  issued  inviting  subecriptiona 
By  arrangement  with  Doyle  some  of  the  promoters  and  other 
gentlemen  were  to  obtain  some  of  the  2000  shares  to  be  allotted 
to  him  as  vendor,  in  proportion  to  the  number  of  shares  they 
subscribed  for  or  obtained  subscriptions  for.  Before  the  trans- 
action was  carried  through  Doyle  left  the  country,  and  in 
consequence  fresh  arrangements  had  to  be  made  with  the  owners 
of  the  property.  For  this  purpose  one  Voss  was  put  forward  as 
the  agent  of  the  company,  and  he  obtained  on  the  31st  December, 
1904,  for  £3000  an  option  to  purchase  the  property  for  £35,000. 
The  agreement' provided  that  if  the  option  was  exercised  on  or 
before  the  25th  February,  1905,  and  a  further  sum  of  £4500 
paid,  then  the  £3000  should  form  part  of  the  purchase  money, 
and  the  balance  (£27,500)  should  remain  on  mortgage.  The 
£3000  was  paid  by  the  plaintiffs,  the  option  duly  exercised,  and 
the  further  sum  of  £4500  duly  paid. 

On  the  3rd  January  Voss  purported  to  cede  the  option  he 
had  obtained  to  the  plaintiff  company  in  consideration  of  the 
sum  of  £3000,  the  receipt  of  which  he  acknowledged,  and  for 
the  further  sum  of  £10,000  to  be  paid  by  the  allotment  to  him 
of  2000  shares  in  the  compajiy.  According  to  the  evidence  this 
cession  was  a  bogus  document,  drawn  up  for  the  purpose  of  con- 
cealing the  fact  that  the  purchase-price  was  only  £35,000,  and 
of  enabling  the  arrangement  previously  entered  into  with  Doyle 
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MB  to  the  allotment  of  bonus  shares'to  penons  Deeohng  sobecrip- 
tioDS  for  shares  to  be  carried  out  On  the  same  day  (the  3rd 
January)  share  certificates  representing  these  2000  shares  were 
made  out  in  the  name  of  Voss  and  signed  by  two  of  the  directors, 
and  Voss  indorsed  them  in  Uank.  The  scrip  thus  made  out  and 
indorsed  remained  in  the  scrip  books  of  the  company,  and  was 
placed  in  the  custody  of  McLeod,  the  secretaiy.  I  may  here  say 
that  with  the  exception  of  the  certificates  for  800  shares,  which 
found  their  way  into  the  defendant's  possession,  none  of  the  re* 
maining  1200  shares  were  ever  handed  to  any  of  the  persons  en- 
titled to  them  under  the  arrangement  I  have  mentioned ;  but  they 
have  been  cancelled  and  re-is8uc|d  for  the  benefit  of  the  company. 
Indeed  the  company  purport  to  have  cancellcfd  the  whole  2000. 

VosB  had  become  insolvent  in  the  year  1904,  and  vras  not 
rehabilitated  at  the  time  of  tiie  happening  of  these  events.  He 
was  carrying  on  business  under  the  style  of  tiie  African  Fruit 
and  Produce  Co.  He  was  in  treaty  with  Mr.  Ghent,  at  this  time 
a  derk  in  a  bank,  to  join  him  in  business ;  and  Ghent  agreed  to 
open  an  account  for  the  business  in  his  own  name  from  the  let 
January,  and  it  was  intended  to  form  a  partnership  between 
them  if  a  statement  of  assets  and  liabilities  was  drawn  up  which 
should  be  satisfactory  to  Ghent's  attorneys.  Ghent  was  aware 
that  Voss  was  an  insolvent,  and  agreed  that  the  business  should 
pending  the  partnership  be  carried  on  as  his,  and  he  purported 
to  appoint  Voss  his  manager.  Ghent  was  unable  to  leave  the 
service  of  the  bank  as  early  as  he  expected,  and  it  was*  not 
until  the  7th  February  that  he  did  so;  up  to  that  date  he  took 
very  little  part  in  the  management  of  the  African  Fruit  and 
Produce  Ckx  Soon  after  he  left  the  bank  he  was  through  Voss's 
influence  appointed  manager  of  the  plaintiff  company,  and  he 
states  tiiat  thereafter  also  he  took  but  little  share  in  the  busi- 
ness of  the  Fruit  Co.  Voss  had  meanwhile  joined  the  board  of 
directors  of  the  plaintiif  company,  though  he  had  requested  that 
his  name  should  not  appear.  I  observe  that  it  appears  as  a 
provisional  director  in  the  prospectus.  He  had  no  qualification, 
as,  though  he  had  applied  for  300  shares,  he  had  not  paid  a 
farthing  in  respect  of  them,  and  none  had  been  allotted  to  him. 
He  was  not  apparently  one  of  those  included  in  the  arrangement 
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with  Doyle  idiich  I  have  mentioned,  bat  at  the  end  of  Octob^ 
or  beginning  of  November  he  entered  into  an  arrangement  with 
the  company  by  which  he  undertook  to  dispose  of  the  shares  in 
the  company,  and  was  to  obtain  as  commission  a  certain 
number  of  shares  in  proportion  to  the  value  of  shares  he  disposed 
of.  He  was,  however,  not  entitled  to  any  unless  he  disposed 
of  at  least  100  shares.  It  is  proved  that  he  did  not  dispose  of 
this  number,  and  therefore  was  not  entitled  to  receive  any  shares 
from  the  company  under  this  agreement. 

In  February  the  plaintiff  company  was  in  need  of  money, 
and  Yoss  undertook  to  try  and  raise  some  on  the  security  of 
scrip,  and  by  the  direction  of  some  of  the  directors  two  certifi- 
cates, being  part  of  those  representing  the  2000  shares  already 
mentioned,  were  detached  by  McLeod  and  handed  to  Yoss. 
Yoss  reported  that  he  had  been  unable  to  raise  any  money  on 
them,  and  though  repeatedly  requested  by  McLeod  to  return  the 
scrip  he  never  did  so.  A  short  time  afterwards  Ghent,  at  Yoss's 
suggestion,  asked  McLeod  to  let  him  have  the  shares  which  Yobs 
and  McLeod  would  be  entitled  to,  saying  he  was  going  to  lodge 
them  in  a  bank  for  safe  custody.  McLeod  says  that  he  con- 
sidered he  and  Yoss  would  be  entitled  to  600  shares,  and  he 
detached  six  certificates  and  handed  them  to  Ghent,  who  did 
place  them  for  security  in  his  bank.  The  transaction  appeared 
to  me  a  curious  one  on  the. part  of  the  secretary ;  his  explana- 
tion was  that  he  had  no  safe  in  which  to  keep  the  scrip,  that  he 
considered  he  was  entitled  to  300  shares,  and  that  Yoss,  who  was  a 
great  friend  of  his,  would  be  entitled  to  the  same  number,  and  his 
idea  was  to  render  himself  and  Yoss  secure  in  the  event  of  any- 
thing happening  to  the  scrip  in  the  office.  His  b(ma  fides  is  not 
impugned  by  either  side ;  but  he  did  not  inform  the  directors  of 
what  he  was  going  to  do,  and  was  not  authoruBcd  by  them  to 
detach  and  hand  over  this  scrip  to  any  one. 

The  defendant  Bantjes  is  a  fruit  and  produce  dealer,  having 
his  office  in  the  same  building  as  the  African  Fruit  and  Produce 
Co.  He  had  known  Yoss  for  some  eonaderable  time,-  and, 
according  to  the  evidence,  began  to  have  considerable  dealings 
with  the  Fruit  Ca  from  the  beginning  of  December.  The 
course  of  dealing  in  the  main  appears  to  have  been  that  Bantjes 
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boaght  fruit  and  produce  from  the  Gape  and  handed  the  oonaigii- 
ment  notes  to  Yoes^  who  gave  him  Ulls  at  thirty  days  in  pay- 
ment For  th»  first  one  or  two  transactions  Bantjes  says  that  he 
insisted  on  cash,  as  he  knew,  that  Voss  was  an  insolvent  So  far 
as  the  evidence  before  me  goes,  the  bills  of  the  Fniit  Oa,  two 
or  three  of  which  in  February  ^>pear  to  have  been  drawn  by 
Ghent,  bat  the  majority  of  which  were  drawn  by  Yoes,  were 
dnly  met  op  to  the  beginning  of  March.  In  dbhe  early  part  of 
that  month  bills  amounting  to  some  £700  or  £800  were  dis- 
honoured, and  other  bills  were  falling  due  in  the  course  of  the 
month.  A  letter  dated  the  ISth*  March  from  Bantjes  to  the 
Fruit  Ga  has  been  put  in,  in  which  Bantjes  asks  for  security 
and  threatens  legal  proceedings.  A  letter  of  the  14th  March 
has  also  been  put  in,  written  by  Levene,  who  was  the  book- 
keeper of  the  Fruit  Ga,  in  which,  after  explaining  why  the  bills 
had  not  been  paid,  he  continues,  **  Enclosed  we  beg  to  hand  you 
eight  share  certificates  of  the  National  Sporting  Glub,  Ltd., 
representing  800  £5  shares,  £4000  in  all  If  you  do  not  con- 
sider this  sufficient  security  we  will  endeavour  to  hand  you 
further  scrip  in  the  same  Ga"  Levene,  who  was  called  as  a 
witness  for  the  defendant,  states  that  this  letter  was  dictated 
to  him  by  Voss ;  and  that  after  he  had  signed  and  closed  it  up 
he  handed  it  to  Voss,  who  went  away  with  it  in  the  direction  of 
Bantjes's  office,  which  was  on  the  same  landing  and  only  a  door 
or  two  away.  The  statement  in  the  letter  that  eight  share  cer- 
tificates were  enclosed  in  it  was  incorrect,  as  no  certificates  were 
enclosed  in  the  letter,  but  as  a  matter  of  fact  six  share  certificates 
were  at  that  time  already  in  Bantjes's  possession  in  addition  to 
the  two  already  mentioned.  The  way  in  which  they  passed  into 
his  possession  is  as  follows.  It  appears  that  Bantjes  had  accepted 
an  accommodation  bill  for  the  benefit  of  the  plaintiff  company. 
On  the  14th  March  Voss  and  Bantjes  came  to  Ghent,  and  on 
Yoes's  instructionis  Ghent  went  to  the  bank  and  obtained  the  six 
certificates  and  handed  them  to  Bantjea  Ghent  was  under  the 
impression  that  the  shares  were  to  be  handed  to  Bantjes  to  raise 
money  for  the  purpose  of  meeting  the  bill,  of  the  existence  of 
which  he,  as  -the  plaintifls'  managei*,  was  aware.  Ghent  says 
that  he  handed  the  shares  to  Bantjes  at  Yoss's  request  on  behalf 
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of  .ih$  plaintiff  eompany,  as  Bantjea  was  the  aooeptor  of  the 
aoeauimodation  bill,  and  that  be  remembers  asking  hiip,  **  Do  yoo 
think  yon  can  raise  'this'  moneyl"  to  which  Bantjes  refdied 
that  he  thought  he  could.  After  handing  him  the  shares  Banlges 
tendered  him  a  receipt,  which  Ghent  says  he  refosed  to  accept 
as  it  was  worded,  *'  Received  of  the  African  Fruit  Ca ;"  and  he 
himself  then  drafted  one  which  ran, "  Received  of  C.  W.  Ghent 
for  the  purpose  of  raising  money."  The  reoeipt  handed  hini  by 
Bantjes  he  says  he  destroyed  and  the  other  one  he  mislaid,  and  it 
was  not  forthcoming  at  the  trial 

The  defendant  admits  receiving  .the  shares  from  Ghent^  bot 
says  that  Ghent  handed  them  to  him  to  raise  money  for  the 
overdue  bills  of  the  Fruit  Ca,  and  asked  him  not  to  pledge  them 
for  less  than  £700,  as  he  (Ghent)  thought  he  could  raise  this 
amount  He  says  that  he  tried  to  raise  money  on  the  six  eer- 
tificates,  but  failed,  and  kept  them  in  his  pocket,  and  that  on 
going  to  lus  office  next  morning  Us  bookkeeper,  Donnelly,  handed 
him  the  letter  of  Levene  already  mentioned,  and  enclosed  in  it 
were  two  further  certificates.  Ghent  denies  this  account  of  the 
transaction  so  far  as  he  is  concerned.  On  the  18th  March  Vosa 
left  Johannesburg  ostensibly  to  raise  £1600  to  pay  for  the  900 
shares  in  the  plaintiff  company  which  he  had  applied  for;  but  in 
reality  he  absconded  and  went  to  Delagoa  Bay.  On  .the  20th 
March  Bantjes  received  a  letter  signed  by  Levene  for  the  manager 
of  the  Fruit  Co.  authorising  him  to  sell  the  scrip  if  the  amoont 
due  to  him  was  not  paid  by  the  20th  April.  Levene  says  he 
was  directed  by  Yoss  to  write  this  letter  on  the  18th,  and  the 
defendant  says  that  he  had  on  that  day  requested  Yoss  to  give 
him  authority  to  sell  in  case  of  difficulty  arising  in  realising  the. 
security.  After  Yoss  had  absconded  the  directors  of  the  pl^»>t»y 
company  first  became  aware  that  eight  certificates  were  minninj^ 
and  made  inquiries  As  a  result  two  of  them,  Scott  and  Blade 
Barnes,  at  once  went  to  Bantjes  and  demanded  the  return  of  the 
scrip.  According  to  their  evidence  the  defendant  then  admitted 
that  he  knew  the  scrip  did  not  belong  to  Yoss  and  did  belong  to 
the  company,  and  promised  to  return  it  as  soon  as  an  overdraft 
for  £150  due  to  his  bank,  in  which  the  •scrip  wias  lodged,  was 
covered.    The  defendant  denies  this  account,  and  says  they  only 
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demanded  the  return  of  two  of  the  certificates  which  Scott  says 
belonged  to  his  father,  and  that  as  to  the  scrip  for  600  shares, 
it  was «' all  right** 

These  being  the  facts,  what  is  the  legal  position  of  the 
parties  to  this  action  in  respect  of  these  eight  certificates  ?  For 
the  plaintiffii  it  is  contended : — 

(1)  That  the  scrip  was  the  property  of  the  company,  that  it 

was  obtained  from  them  by  the  fr^nd  of  Voss,  and 
they  never  intended  to  part  with  their  property ; 

(2)  That  Bantjes  obtained  it  malafde,  and  with  the  know- 

ledge that  it  was  not  the  property  of  Voss ;  or 

(3)  That  he  obtained  it  under  such  circumstances  as  to  put 

him  on  inquiry. 
For  the  defendant  it  is  contended : — . 

(1)  That  the  plaintiflb,  having  regard  to  the  cession  of  the 

8rd  January,  to  the  fact  that  they  made  out  the  scrip, 
in  Voes's  name  and  entered  his  name  in  the  share  re- 
gister, are  estopped  from  denying  that  the  shares  are 
the  property  of  Voss ;  and 

(2)  That  the  defendant  took  them  bond  fide  from  Voss  as 

security  for  debt,  and  is  entitled  to  retain  them. 
I  think  unquestionably  that  the  property  in  this  scrip  was 
not  in  Voss.  It  seems  to  me  that  when  on  the  3rd  January  the 
directors  signed  this  scrip  which  had  been  made  out  in  Voss's 
name,  and  when  Voss  indorsed  it  in  blank  and  it  was  handed' to 
HcLeod,  the  secretary,  the  legal  effect  was,  first,  to  vest  the 
property  in  Voss,  who  then  by  his  indorsement  divested  himself 
of  it,  and  that  it  then  revested  in  the  company.  The  mere  fact 
that  the  scrip  was  not  detached  from  the  book  does  not  matter, 
except  that  it  shows  more  clearly  that  there  never  was  intention 
that  the  property  in  the  scrip  should  vest  in  Voss  personally  and 
permanently,.  It  seems  to  me  that  the  result  was  the  same  as  if 
the  scrip  had  been  detached  and  handed  to  Voss,  who  indorsed 
it  in  blank  and  handed  it  back  to  the  company  with  the  inten- 
tion of  revesting  the  property  in  them.  I  am  satisfied,  too,  that 
Voss  obtained  the  600  shares  by  fraud,  and  that  having  obtained 
the  200  legitimately,  he  in  breach  of  his  duty  converted  them  to 
his  own  use. 
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The  question  as  to  whether  the  plaintifls  would  be  estopped 
from  denyiog  Voes's  tiUe  if  the  scrip  had  come  into  the  hands  of 
a  bofidfide  holder  for  value  would  faise  a  more  diflSeultquestioo, 
and  there  might  be  a  distinction  to  be  drawn  between  the  two 
certificates  handed  to  Voss  by  the  secretary  at  the  instance  of 
the  directons  and  the  six  which  Voss  subsequently  obtained 
through  Ghent ;  but  it  is  not  necessary  for  me  to  go  into  this*  as 
I  have  come  to  the  conclusion,  on  a  consideration  of  the 'whole 
evidence,  that  the  defendant  took  these  shares  with  the  know- 
ledge that  Voss  had  no  title. 

I  think  that  the-  business  relationship  between  Voss  and  the 
defendant  was  much  more  intimate  than  the  defendant  is  willing 
to  admit;  but  I  should  not  feel  justified  on  the  evidence  in 
coming  to  the  conclusion  that  they  were  acting  in  collusion,  and 
that  the  business  carried  on  by  Voss  was  also  the  business  of 
Bantjes.  The  principal  part  of  the  defendant's  business  no 
doubt  was  with  Voss,  and  it  seems  extraordinary  that  when  bills 
to  the  amount  of  £700  *or  £800  were  dishonoured  at  the  begin- 
ning of  March  he  continued  to  let  produce  previously  ordered  go 
forward,  in  spite  of  the  fact  that  at  all  events  up  to  the  14th 
March  he  had  no  security,  and  knew  Ghent  had  been  up  to  the 
previous  month  only  a  clerk  in  a  bank,  whilst  Voss  vras  an 
insolvent  The  total  liability  of  the  Fruit  Ca  to  Bantjes  amoanted 
to  £3861.  Then  there  is  the  episode  of  Donnelly,  Bantjes'a 
brother-in-law  and  bookkeeper,  searching  Voss  for  money  at 
Delagoa  Bay  after  he  had  absconded.  If  Voss  had  absconded 
with  moneys  belonging  to  the  Fruit  Co.,  Donnelly  would  have 
bad  no  right  to  search  him;  if  he  thought  Voss  had  taken 
'Bantjes's  money  his  action  is  more  comprehensible.  However 
this  may  be,  it  would  not  be  sufficient  to  establish  knowledge  on 
Bantjes's  part  that  the  shares  handed  to  him  by  Ghent  on  the  in- 
structions of  Voss  were  not  the  property  of  the  latter.  The  direct 
evidence  on  this  point  is  that  of  Scott  and  Black  Barnes  on  the 
one  hand,  who  assert  that  Bantjes  said  that  he  knew  the  sharea 
did  not  belong  to  Voss,  and  that  he  would  return  them  when  he 
had  cleared  his  overdrawn  account,  and  of  the  defendant  and 
Levene  (who  had  been  the  bookkeeper  of  the  African  Fruit  Ca) 
on  the  other.    Two  of  these  four  persons  must  have  told  delibe* 
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rate.  fahwhooJa^  and  I  have  to  make  op  my  mind  as  beet  I  can 
on  wkieli  aide  the  tmth  liea  Having  seen  the  witneeaes,  I  oome 
to  the  oondnaion  that  Soott  and  Blaek  Barnes  are  the  mcnre 
erediUe,  and  I  think  that  the  defendant  did  admit  that  he  knew 
VoflB  had  no  title  to  the  scrip.  The  evidence  of  Ghent  seems  to 
me  important  to  consider  as  saj^KMrting  the  view  that  Bantjes's 
aoeonnt  that  he  aooepted  the  shares  bond  fide  on  account  of  the 
debt  of  the  African  Fmit  Ca  is  untrae.  There  is  a  direct  con- 
fliet  of  evidence  between  Bantjes  and  Ghent,  hot  I  have  no  hesi- 
tation in  saying  that  I  think  Ghent's  account  is  the  true  one. 
Now  Ghent  nndoobtedly  thought  that  the  shares  were  to  be 
handed  to  Bantjes  to  enable  him  to  raise  the  money  to  pay  the 
accommodati<ni  bill  accepted  by  him  for  the  plaintilff  company, 
and  he  therefore  refused  to  accept  a  receipt  stating  that  the 
shares  were  handed  over  by  or  on  behalf  of  the  African  Fruit 
Ga  K  Bantjes  thought  that  tiie  shares  were  the  property  of 
Yoss,  and  he  was  entitled  to  hand  them  over  as  security  for  the 
debt  of  the  African  Fruit  Ca»  surely  Bantjes  must  have  made 
some  remark  to  the  effect  that  this  form  of  receipt  represented 
the  real  transaction,  but  he  said  nothing  when  Ghent  objected  to 
the  receipt  Further,  Ghent  says  that  he  told  the  defendant 
that  if  he  could  raise  m<Mre  than  the  dub  wanted,  which  Ghent 
thought  was  £260,  the  balance  might  go  into  the  business, 
Ghent  being  under  the  belief  that  Yoss  was  entitled  to  deal  with 
the  scrip.  Bantjes  must  have  made  some  observation  upcm  thi^ 
if  his  action  was  bond  fide,  as  he  would  see  dearly  tiiat  Ghent 
was  under  a  nusapinehension  as  to  the  purpose  for  which  he  waa 
parting  with  the  shares.  He  would  have  said,  "  You  are  mis- 
taken ;  I  am  not  getting  these  shares  on  account  of  the  club,  but 
to  cover  your  own  debt  to  me."  Did  he  not  do  so  because  he 
was  aoraid  of  further  inquiry  on  the  part  of  Ghent,  who  was 
refusing  to  acknowledge  that  the  shares  were  handed  over  by 
him  on  behalf  of  the  African  Fruit  Co.?  The  defendant  of 
course  says  that  Ghent  knew  the  scrip  was  being  handed  over  to 
him  to  cover  the  debt  of  the  Fruit  Ca ;  but  this  I  am  unable  to 
bdieva 

Ghent  says  that  he  was  unaware  of  the  extent  of  the  indebted- 
ness of  the  Fruit  Ca  to  Ban^es,  and  had  he  known  that  it 
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AtDOonted  to  M  much  as  £700  he  wooU  at  onee  have  eommoieed 
investigatioDS.  He  relied  on  the  aesQiaiiee  of  Voes  that  he  had 
arranged  to  pay  the  def  efadant's  acoonnt  The  evidence  of  Ghent 
easts  much  doabt  on  the  defendant's  bona  fides  with  regard  to 
his  receipt  of  the  shares.  Bimtjes  knew,  of  coorse,  from  Voss 
that  the  shares  were  deposited  for  safe  keeping  in  Ghent's  hank; 
he  k  new  that  Ghent  was  handing  them  over  on  Vom's  instmetions ; 
he  mnst  have  known  from  Ghent's  remarks  and  the  episode  aboni 
the  form  of  the  receipt  thAt  Voss  had  told  Ghent  that  they  were 
to  be  handed  over  to  raise  money  for  the  aeeommodation  bill, 
and  he  could  not  nnder  these  eireomstanees  receive  them  to  raise 
money  for  the  debt  of  the  FVoit  Ca  without  at  all  events  sos- 
pecting  that  there  was  something  wrong.  • 

It  was  contended  on  behalf  of  the  defendant  that  the  evidence 
of  Scott  and  Black  Barnes  is  unlikely,  having  regard  to  the  tact 
that  he  had  then  in  his  poesessionthe  letters  of  the  14th  and  20th 
March.  I  regard  both  these  Tetters  with  mifeh  suspicion.  The 
first  was  not  in  accordance  with  the  facts,  inasmuch  as  it  stated 
untruly  that  the  scrip  for  the  800  shares  w^  endoeed  in  it,  and 
the  other  was  written  by  Levene  two  days  after  Voss  had 
absconded.  Neither  was  farou|^t  to  the  knowledge  of  Ghent, 
according  to  his  evidence,  though  Levene  contradicts  him,  saying 
that  he  did  tell  him  of  both :  on  this  pcnnt  I  believe  Ghent  in 
preference  to  Levene.  If  ihe  letters  were  bend  fide,  then  unkos 
the  defendant  had  forgotten  their  existence  it  is,  of  course* 
unlikely  that  he  would  admit  knowledge  of  Yoss's  want  of  title. 
It  is  strange  that  he  did  not  mention  the  existence  of  the  letters 
to  the  directors  at  the  time  of  their  demand  for  the  return  of  the 
shares.  If  the  letter  of  the  14th  March  was  not  band  fide,  and 
did  not  represent,  the  real  transaction,  and  if  the  defendant 
bethought  himself  of  what  Ghent  might  say  and  so  had  not 
made  up  his  mind  to  use  the  letter,  it  does  not  seem  improbable 
that  on  the  sudden  demand  for  the  return  of  the  shares  he  should 
admit  what  Ibelieve  to  be  the  truth,  via.,  that  he  knew  the  shares 
did  not  bel(mg  to  yoss>  and  offer  to  return  -them  as  soon  as  he 
couUL 

t  think  the^plidntifls  theref<Mre  have  made  out  their  case,  and 
there  must  be  a  declaration  that  the  seripb  which  I  understatid  is 


mTNNINO  T.  ^THOMSON  A  CO.,  LTD.  SIS 

dqniitodwiUktiie  Registrar  to  al»de  the  Molt  of  this  actum,  is 
jkhe  properly  of  thepUinliA.  The  defendant  niiiel  pay  the  costs 
nfthesctioit 

Plaintills'  Attorneys:  Begemann  A  BmnUejf;  DsfendsBi'i 
Attonqr:  J.H.Hogom., 
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/I|^hsifliipm. — IvmoimU  nmommndan. — DmrnoffeB, 

NewsYendon^  whs^  in  ignotanee  oi  its  deiMnatoiy  oontentt,  eironlstsd 
>  oontsiniiif  a  libel,  Md  liaUe  in  danuiges  to  the  psr- 
on  the  ground  that  thej  acted  with  r^gvd  to  thk 
swqMiper  moie  ss  the  registered  pabliahers  thereof 
thsa  SI  mere  newsrendcn. 

The  jdaintiff,  Sir  Edwin  Harris  Donning,  Kt»  dafaned  as 
against  the  defendants,  a  iDompany  registered  with  HmiCed 
liability  onder  the  English  Company  Acts,  and  having  its  head 
oflice  in  England,  hot  carrying  on  bosiness  in  Johannesborg  as 
hewsa^(ents»  booksellers  and  poblishers,  the  som  of  £10.000  as 
and  for  damages  alleged  to  have  been  sostained  by  reason  of  a 
libel,  which  was  contained  in  a  newspaper  called  The  Out 
pablished  and  dreolated  by  the  defendants  in  Johannesborg. 

The  defendants  admitted  that  the  artide  complained  of  was 
a  Hbel.  hot  jdeaded  that  they  were  newsvendors  who  sold  copies 
of  tbQ' newspaper  in  the  ordinary  coorse  of  bosiness.  withoot 
knowing  that  it  contained  libdloos  matter,  the  absence  of  sodi 
knowlei^e  not  being  doe  to  any  neg^giente  on  their  pairt  Under 
the  dreomstances  they  contended  that  they  were  not  the  pob- 
IkheriiaftheblieL 
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The  faofaB  and  the  atgaments  of  oounael  appear  bom  the 
judgment 

J.  W.  Leonard,  K.C.  (with  him  C.  0.  Ward  and  jB.  C.  Lane\ 
appeared  for  the  plaintiff. 

E.  Eaaden  (with  him  C.  F.  StaUard)  appeared  for  the 
defendants. 

Cur.  adv.  vuU. 

PosCda  (October  3):— 

Smith,  J. :  The  plaintiff  in  this  aetion  claims  damages  for  a 
libel  contained  in  a  newspaper  called  Hhe  Otd,  which  he  alleges 
the  defendants  drcolated  and  pnblished  in  Johannesburg.  The 
defendants  admit  that  the  artade  complained  of  is  a  libel,  bat 
allege  that  they  are  newsveudors,  who  sold  copies  of  the  newa- 
pi^r  in  the  ordinary  coarse  of  business,  without  knowing  that 
libellous  matter  was  contained  therein,  the  absence  of  knowledge 
not  being  due  to  any  negUgence  on  their  part,  and  they  plead 
that  under  these  circumstances  they  were  not  publilBhers  oi  the 
UbeL 

The  registered  proprietcHr  of  The  Otd  is  one  Palmer,  resident 
in  CSapetown,  where  the  paper  is  printed  for  him  by  the  CSape 
Times,  Ltd.  The  registered  publishers  down  to  31st  March  last 
were  the  Central  News  Agenqr,  Ltd.  The^defendants  ace  m 
limited  ccHnpany  registered  in  England,  having  branches  in 
South  Africa,  including  CSapetown  and  Johannesburg,  and  they 
carry  on  the  businesH  of  newsvendors  and  publishers.  The 
CSentral  News  Agency,  Ltd.,  is  a  company,  canying  on  a  similar 
business  in  South  Africa,  also  having  branches  in  Johann'tebui|; 
and  CSapetown.  It  appears  from  the  evidence  that  the  proprietor 
of  The  (hd  was  desirous  of  taking  the  publishing  of  the  paper 
out  of  the  hands  of  the  Central  News  Agency,  because  the  paper 
was,  in  Johannesburg,  sold  only  in  the  stores  of  the  agenqr  and 
not  retailed  in  the  streets.  Negotiaticms  with  the  defendants 
resulted  in  the  contract  of  the  10th  March,  1906,  under  which 
they  undertook  to  publish  the  paper  from  the  1st  April  The 
libel  complained  of  appeared  in  the  issue  of  the  31st  March. 

According  to  the  evidence  of  Mr.  Shaw,  the  defendants'  agent 
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in  Capetown,  apprehensions  were  entertained  by  the  proprietor 
that  the  Central  News  Agency  might  resent  the  publishing  of 
the  paper  being,  taken  out  of  their  hands,  and  hinder  the  sale 
of  the  paper  in  consequence.     For  this  reason  only  one  week's 
notice  of  the  termination  of  their  publishing  contract  was  given; 
and  with  regard  to  the  last  issue  to  be  published  by  the  Central 
News  Agency,  an  arrangement  was  made  between  the  proprietor 
and  Shaw,  that  the  latter  should  forward  to  Johannesburg  a 
number  of  copies  of  the  issue  of  the  31st  March  to  be  sold  in 
the  streets  of  Johannesburg.    In  pursuance  of  this  500  copies, 
with  posters,  were  sent  by  the  proprietor  to  Shaw  at  Capetown, 
and  forwarded  by  him  to  the  defendants'  agent,  McLaehlan,  at 
Johannesburg.     Five  boys  were  engaged  by  this  gentleman  to 
sell  the  papers  in  the  streets,  and  200  were  sent  by  him  to  a 
newBvendor  named   Stephens  to  be  dealt   with  in  a  similar 
manner.     McLaehlan 's  boys  disposed  of  126  copies,  and  63  wei-e 
disposed  of  through  Stephena     Shaw  deposes  that  he  did  not 
read  the  paper  in  question  or  see  the  poster,  and  McLaehlan 
says  that  he  issued  the  paper  and  the  posters  immediately  on 
their  arrival,  and  was  unaware  that  any  libel  was  contained  in 
the  paper  until  he  received  a  letter  from  the  plaiutiflTs  attorneys 
on  the  15th  April.     He  admits  that  he  saw  the  posters  in  the 
street,  but  denies  that  he  read  the  contents.     The  poster  itself  is 
not  complained  of  as  being  libellous.     I  see  no  reason  to  doubt 
the  evidence  of  Shaw  and  Mcljachlan  on  this  point,  and  I  there- 
fore find  as  a  fact  that  at  the  time  they  sold  the  copies  of  this 
paper  through  the  boys  they  employed,  or  disposed  of  them  to 
Stephens,  they  were  unaware  that  they  contained  defamatory 
matter.    This,  however,  does  not  dispose  of  the  case. 

Voet  (47,  10,  10)  thus  defines  the  liability  of  a  person  puo- 
lishing  defamatory  matter :  "  It  is  an  injuria  Litendis  when  a 
pei'son,  ...  in  order  to  bring  another  into  contempt,  ridicule  and 
disrepute,  compases,  publishes,  circulates,  communicates  or  prints 
any  inscription,  narrative,  play,  pamphlet  or  verse  or  with  evil 
intent  causes  any  of  these  things  to  be  done."  The  intent  to 
bring  another  into  disrepute,  or,  in  other  words,  the  animAis 
injuriandi,  is  an  essential  element  to  found  liability  in  an 
action  for  defamation. 

T.P.     OS— 38 
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With  regard  to  the  actual  writer  of  a  libel,  there  is  no  diffi- 
culty in  applying  the  law ;  once  the  writer  has  commanicated 
matter  in  itself  defamatory  to  some  person  or  other  than  the 
person  defamed,  he  has  committed  an  injuria,  and  is  liable  to 
make  reparation.  In  the  same  way  as  the  author  of  the  libel 
commits  an  injuria  by  the  publication  of  defamatory  matter,  so 
petBons  who  knowing  that  a  document  contains  libellous  matter 
communicate  it  to  others,  and  thus  disseminate  it,  are  publishers 
of  the  libel,  and  no  difficulty  arises  as  to  their  liability. 

There  remains,  however,  the  case  of  persons  who  publish 
defamatory  matter  by  circulating  the  document  containing  it 
in  ignorance  of  the  defamatory  contents,  and  with  r^ard  to  this 
class  of  persons  other  considerations  arise,  and  the  case  does  not 
appear  to  be  so  clear.  I  should  say,  in  the  first  place,  that  every 
person  whose  duty  it  is  to  know  the  cgntents  of  a  document 
would  be  liable,  and  cannot  escape  from  liability  on  the  plea  of 
ignorance.  On  this  principle,  to  take  the  present  case,  that  of  a 
newspaper,  the  printer  of  the  paper  in  which  the  libel  appeared 
was  held  liable.  In  the  same  way  the  registered  publisher  of  a 
newspaper  would  be  held  liable.  Under  the  law  of  this  colony 
and  of  the  Cape  the  name  of  the  publisher  of  every  newspaper 
must  be  registered,  the  object  being  to  render  it  clear  who  is 
responsible  for  the  publication.  The  registered  publisher  is  the 
person  who  takes  the  whole  issue  of  the  paper  and  publishes  it 
to  the  public  at  large.  He  holds  himself  out  to  the  world  as  the 
person  responsible  for  publishing  it;  it  is  clearly  his  duty  to 
inform  himself  of  the  contents,  and  he  cannot  be  heard  to  say 
that  he  is  ignorant  of  the  contents.  He  can  of  course  make 
himself  more  or  less  secure  by  reading  the  contents  of  every 
paper  he  publishes,  and  withhold  from  publication  one  cou- 
tainkig  defamatory  matter ;  or  as  he  probably  has  not  time  in 
the  hurry  of  modem  life  to  do  this,  in  most  cases  probably  he 
reKes  on  the  character  of  the  publication  and  takes  the  chance. 
I  say  ''more  or  less,"  because  even  by  reading  through  the  paper 
he  cannot  render  himself  quite  secure.  A  paragraph  that 
appeatB  to  him  to  be  innocent  may  be  held  to  be  defamatory.  I 
think  therefore  that  the  registered  publisher  of  a  newspaper 
who  has  taken  upon  himself  the  position  of  supplying  the  public 
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with  that  paper  would  not  be  permitted  to  set  op  the  defence  of 
ignorance,  and  must  be  held  to  have  acted  animo  injuriandi  if 
it  contains  defamatory  matter. 

Then  we  go  a  step  further,  and  come  to  the  position  wliich 
the  defendants  claim  to  occupy,  viz.,  that  of  the  newsvendor, 
whose  business  it  is  to  retail  newspapers  and  other  publicationa 
His  position  seems  to  me  to  differ  materially  from  that  of  the 
registered  publisher.  He  is  not  conoemed  like  the  latter  with 
the  total  issue  of  any  paper,  but  he  receives  for  the  purposes  of 
sale  dozens,  and  perhaps  hundreds,  of  all  kinds  of  publications. 
I  find  some  difficulty,  having  regard  to  the  language  of  Voet,  in 
applying  the  doctrine  of  Emmens  v.  Pottle  (16  Q.B.D.  354),  on 
which  the  defendants'  plea  is  based,  to  the  case  of  a  newsvendor 
in  this  country,  and  in  holding  that  a  newsvendor  does  not  pub- 
lish or  circulate  a  libel  contained  in  a  paper  he  sells.  I  can 
understand  that  a  carrier  or  messenger,  who  innocently  as  the 
agent  of  another  conveys  a  paper  containing  a  libel  to  some 
other  person,  may  no^  have  published  it;  his  act  is  the  act  of 
his  employer,  who  in  my  opinion  would  in  such  a  case  be  the 
publisher.  But  where  a  newsvendor  purchases  his  papers  and 
retails  them  to  the  public,  it  seems  to  me  that  by  this  act  of  sale 
he  publishes  a  libel  contained  in  a  copy  of  that  paper  to  the 
purchaser  of  it.  I  hesitate  to  say,  however,  that  there  is  any 
duty  cast  upon  newsvendors  to  read  every  publication  they  offer 
for  sale.  The  evidence  before  me  is  that  it  is  not  the  practice  of 
newsvendors  so  to  do,  and  indeed  it  would  be  a  physical  impossi- 
bility. It  would  under  these  circumstances  be  unrei^sonable  to 
hold  that  there  was  any  duty  cast  upon  them  to  read  through 
every  publication  they  obtain  for  the  purposes  of  sale,  and 
satisfy  themselves  that  there  is  no  defamatory  matter  con- 
tained in  it.  Of  course,  if  a  newsvendor  knows  that  a  paper 
contains  a  libel,  or  if  there  are  any  circumstances  which  should 
have  directed  his  attention  to  the  fact,  he  cannot  take  advantage 
of  bis  own  negligence  and  shelter  himself  behind  the  defence  of 
ignorance.  In  my  opinion,  therefore,  in  the  case  of  persons  who 
have  no  duty  cast  upon  them  to  make  themselves  acquainted 
with  the  contents  of  papers  they  circulate,  whilst  primd  facit 
they  would  be  held  by  the  act  of  sale  of  a  paper  containing 
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defamatory  matter  to  have  published  a  libel,  it  would  be 
to  them  to  rebut  the  presumption  of  having  acted  ammo  injwnr 
andi,  by  establishing  ignorance  of  the  fact  that  the  paper  ixxk- 
tained  a  libel,  and  that  they  acted  without  negligence,  there 
being  no  circumstances  which  should  put  them  as  reasonable 
persons  on  their  guard  or  on  inquiry. 

I  would  adopt  in  support  of  my  opinion  on  this  point  the 
following  passage  from  the  judgment  of  de  Yilusbb,  C  J.,  in  the 
case  of  Botha  v.  Brink  (Buch.  1878,  p.  130) :  "The  rule  of  ihe 
Roman-Dutch  law  diffeni,  if  at  all,  from  that  of  the  Kngliah 
law  in  allowing  greater  latitude  in  disproving  malice.  Under 
both  systems  the  mere  use  of  defamatory  words  affords  pre- 
sumptive proof  of  malice,  but  under  our  law,  as  I  understand  it, 
the  presumption  may  be  rebutted  not  only  by  the  fact  that  the 
communication  was  a  privileged  one — ^in  which  case  express 
malice  must  be  proved-rbut  by^  sueh  other  circumstances 
(examples  of  which  are  {^ven  in  Yoet,  47,  10,  SO)  as  satisfy 
the  Court  that  the  animus  inguriafidi  did  not  exist.** 

Have  the  defendants  then  discharged*  the  onus  which  lies 
upon  them  of  rebutting  tiie  presumption  that  they  acted  animo 
injuriaTidi  in  circulating  this  libel  ?  This  is  a  question  oi  fact 
which  I  find  it  by  no  means  easy  to  solve.  Did  the  defendaatis 
occupy  the  mere  position  ot  newsvendors  with  regard  to  the  500 
copies,  or  did  they  take  upon  themselves  a  similar  position  to 
that  of  the  registered  publishers,  so  as  to  have  the  duty  of  in- 
forming themselves  of  the  contents  of  the  paper  cast  upon  them  ? 
On  the  whole  I  have  come  to  the  conclusion  upon  the  evidence 
before  me  that  the  defendants  have  not  established  tdat  they 
acted  merely  a9  ordinary  newsvendors.  In  the  first  place,  it 
seems  to  me  that  they  did  not  get  those  500  copies  in  the  ordi- 
nary course  of  trade  through  the  publishers,  but  they  received 
them  from  the  proprietor  behind  the  backs  of  the  registered 
publishers,  who  were  to  be  kept  in  ignorance  of  the  circumstanee. 
Having  regard  to  the  fact  that  this  was  the  last  issue  to  be  pub- 
lished by  the  Central  News  Agency,  to  the  feeling  of  distrust 
towards  them  entertained  by  the  proprietor,  and  to  the  ccmeeal- 
ment  of  the  fact  from  the  agency  that  the  defendants  were  to 
obtain  these  500  copies,  it  is  not,  I  think,  an  unnatural  inference 
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that  the  proprietor  got  these  copies  forwarded  direct  from  the 
printer  to  the  defendants,  and  that  the  defendants  were  aware  of 
the  fact  that  they  had  not  passed  through  the  publishers'  hands. 
This  seems  to  me  to  be  not  without  importance.  I  think  that 
persons  receiving  the  paper  through  the  registered  publishers 
are  entitled  to  rely  on  the  fact  that  the  latter  are  primarily 
responsible  to  see  that  it  does  not  contain  defamatory  matter 
and  are  Uable  to  make  reparation  if  it  does.  If  persons  are 
aware  that  the  papers  do  not  come  through  that  source,  or  have 
tie  reason  to  think  that  they  do,  then  I  think  they  cannot  entirely 
be  acquitted  of  negligence  if  they  take  no  steps  to  inform  them- 
selves of  the  contents.  Particularly  would  this  be  so  .in  the  case 
of  a  paper  like  Tlie  Owl,  which  is  said  to  have  a  reputation  for 
*'  spicy  personal  paragraphs^'  though  not  known  to  have  pub- 
lished a  libel  before. 

Again,  the  transaction  with  Stephens  appears  to  me  to  resemble 
more  a  transaction  by  persons  assuming  to  act  as  publishers  of 
the  paptsi  m  the  technical  sense  of  the  word  than  as  mere  news- 
vendors.  Stephens  had  evidently  been  in  communication  with 
Shaw  with  a  view  to  the  sale  of  the  paper  so  soon  as  the  defend- 
ants became  the  publishers,  because  in  Shaw's  letter  to  McLachlan 
of  the  3rd  April  he  says,  "  We  had  a  long  letter  from  Stephens 
saying  he  could  handle  these  papers ;  we  are  quite  prepared  to 
let  him  do  so,  and  you  will  allow  him  for  unsolda"  Stephens  is 
a  newsvendor,  and  as  a  matter  of  fact  200  of  the  500  copies 
which  arrived  in  Johannesburg,  I  think  on  the  3rd  April,  were 
handed  to  him  on  the  terms  "  sale  or  return."  I  do  not  say  that 
the  defendants'  action  is  absolutely  inconsistent  with  that  of  a 
newsvendor,  because  I  do  not  know ;  but  as  a  matter  of  fact  it 
appears  to  be  identical  with  the  arrangement  which  they  as 
publishers  were  willing  to  make  with  him.  It  seems  to  me  that 
the  position  taken  up  by  the  defendants  in  regard  to  these  500 
copies  was  more  in  anticipation  of  that  which  they  were  going 
to  assume  the  next  day,  viz.,  that  of  publishers,  than  that  of 
mere  newsvendors. 

Taking  all  the  circumstances  into  consideration,  I  come  to 
the  conclusion  that  the  defendants  have  not  discharged  the  onus 
cast  upon  them  of  rebutting  the  presumption  that  they  acted 
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animo  injuriandi,  Witli  regard  to  the  question  of  damages, 
tliere  is  no  suggestion  that  the  defendants  through  their  agents 
were  actuated  by  any  ill-will  against  the  plaintiff*  or  indeed 
were  acquainted  with  him.  It  is  also  admitted  tliat  a  short  time 
ago  the  plaintiff  brought  an  action  in  Johannesburg  against  the 
printers  of  I%e  Owl  in  respect  of  the  same  libel  contained  in  the 
same  issue  of  the  paper,  and  recovered  very  substantial  damages. 
So  far  as  the  vindication  of  his  character  in  Johannesburg  was 
concerned,  the  plaintiff  attained  his  object  in  that  action.  Taking 
this  fact  into  consideration,  and  taking  into  consideration  that 
the  defendants  did  not  know  that  the  paper  contained  a  libel, 
though  I  find  that  it  was  their  duty  to  have  known,  that  they 
are  really  subordinate  parties  in  the  publication  of  this  libel,  I 
think  the  ends  of  justice  will  be  met  by  awarding  the  plaintiff 
£10  damages  and  costs. 

PlaintifTs  Attorneys:   SoU/mon,  HvU,   Webber  &    Wenizel; 
Defendants'  Attorneys :  van  Hulateyn,  FelttuiTn  &  Fry. 


GOLDBERG  v.  ASSIGNEES  ESTATE  GOLD- 
BERG  BROS.  &  GERSON  AND  THE 
DEPUTY-SHERIFF. 

1905.    September  28,  October  2,  5.    Mason,  J. 

Practice, — Summons, — Bad  service, — Casts, 

Judgment,  which  had  been  obtained  against  a  defendant  in  default 
of  appearance,  set  aside  as  null  and  void  on  the  ground  that  the 
summons  had  been  served  on  and  accepted  bj  a  person  who  had 
no  authoiity  from  the  defendant,  and  had  not  come  to  the  hitter's 
notice.  Sheriff  ordered  to  pay  the  costs  incurred  through  such 
bad  service. 
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This  was  an  application  on  notice  for  an  order  setting  aside  a 
judgment  which  had  been  obtained  in  default  of  appearance  and 
for  leave  to  defend  the  said  action. 

On  the  18th  August,  1905,  Samuel  Davidson  and  Albert 
Edward  Hahn,  in  their  capacity  as  assignees  in  the  estate  of 
C}oldberg  Bros,  b  Qerson,  issued  summons  against  Nick 
Goldberg,  Harry  Goldberg  and  Max  Gerson,  trading  then  or 
lately  in  copartnership  under  the  style  or  firm  of  Goldberg  Bros. 
i&  Gerson  for  the  recovery  of  the  sum  of  £248,  2^,  4d.,  being 
the  balance  of  an  amount  due  to  the  plaintiffs  in  terms  of  a 
certain  deed  of  assignment.  The  Sheriff  was  unable  to  find 
■Gerson  to  effect  service  of  the  summons.  Nick  Goldberg  was 
personally  served,  and  he  entered  appearance.  According  to  the 
Sheriff's  return  personal  service  had  been  effected  on  Harry 
Goldberg.  He,  however,  failed  to  enter  appearance,  and  judgment 
was,  in  default  of  appearance,  obtained  against  faim  under  Rule 
42  on  the  7th  September,  1905.  Harry  Goldberg  now  applied 
for  an  order  setting  aside  this  judgment  and  for  leave  to  enter 
appearance  and  defend  the  action,  on  the  ground  that  the  Sheriffs 
return  was  false  and  that  the  summons  had  never  been  served  on 
him.  The  petition  of  Harry  Goldberg  in  this  application  had 
been  served  on  the  Sheriff,  who  had  been  joined  as  respondent,  by 
a  clerk  in  the  employ  of  applicant's  attorneys.  The  facts  in  con- 
nection with  the  service  of  the  summons  on  Harry  Goldberg 
appear  in  detail  from  the  judgment. 

Ben  Auret,  who  appeared  for  the  Sheriff,  objected  to  the 
application  being  heard  on  the  merits  so  far  as  the  Sheriff  was 
concerned,  on  the  ground  that  the  service  of  the  petition  on  him 
was  irregular  in  that  no  person  had  in  terms  of  the  66th  Rule  of 
Court  been  appointed  by  the  Court  to  effect  such  service. 

R.  WUkinson  (for  the  applicant)  contra. 

Mason,  J.,  sustained  the  objection  with  costs  to  the  Sheriff 
for  his  appearance  that  day.  The  rest  of  the  application  was 
ordered  to  stand  over  for  one  week,  and  the  Sheriff  was  by  con- 
sent joined  as  respondent,  the  rest  of  the  costs  being  ordered  to 
be  costs  in  the  cause.  He  authorised  the  Registrar  or  Assistant 
Registrar  to  serve  any  process  requiring  service  on  the  Sheriff. 
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Portea  (October  5):— 

The  application  now  came  on  for  farther  argament 
Ben  Auret  (for  the  Sheriff)  took  a  farther  prelioiinaiy  olgec- 
tioD,  and  asked  that  the  petition  might  be  dismiased  oq  the 
ground  that  the  applicant  did  not  set  oat  the  natore  of  his 
defence;  9ee  Scholtz  v.  Smith  ([1903]  T.H.  313). 

Manfred  Natha/n  (for  the  other  respondents)  sappcMrted  the 
objection. 

A.  Wilkinson  (for  the  applicant)  contra. 

Mahon,  J.,  held  that,  the  apjdication  being  one  to  have  the 
judgment  set  aside  as  null  and  void  on  the  ground  of  defective 
citation,  the  authority  cited  did  not  apply,  and  overruled  the 
objection.  After  further  argument  Mason,  J.,  delivered  the 
following  judgment : — 

This  is  an  application  to  set  aside  a  judgment  which  had  been 
obtained  under  Rule  42  in  default  of  appearance  upon  the  ground 
that  there  was  no  service  of  summons,  and  that  the  proceedings 
were  therefore  null  and  void.  In  the  original  action  the  plaintifls 
claimed  from  the  present  applicant  and  the  two  other  defendants 
(Nick  Qoldberg,  his  brother,  and  Max  Gerson)  jointly  and 
severally  the  sum  of  £248,  2s.  4d.,  in  terms  of  a  certain  deed 
of  assignment.  The  Sheriff  certified  that  as  regards  the  two 
Goldbergs  summons  had  been  served  upon  Harry  Goldberg 
personally,  who  accepted  service  on  behalf  of  his  brother  Nick 
Goldberg.  Harry  Goldberg  having  failed  to  enter  appearance, 
the  Court  granted  judgment  against  him  with  costs  under  Rule 
42.  The  applicant,  Harry  Goldberg,  applies  to  set  aside  this 
judgment,  and  files  an  afiidavit  swearing  that  the  summons  was 
never  served  upon  him.  and  that  he  never  received  it  or  had  any 
knowledge  of  it.  His  petition  applying  to  set  aside  the  judg- 
ment states  that  he  would  have  entered  appearance  had  he  been 
served.  Nick  Goldberg  swears  an  affidavit  stating  that  he  was 
perfionally  served  with  a  copy  of  the  summons,  that  he  did  not 
accept  service  for  Harry  Goldberg,  and  in  answer  to  the  ques- 
tions of  the  Sheriff's  officer  stated  that  he  did  not  know  where 
Harry  Goldberg  was. 
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The  deputy-sheriif  and  bin  clerk  have  filed  affidavits  as  to 
what  took  place,  and  I  must  say  that  I  accept  their  statements 
as  being  correct.  From  them  it  appears  that  the  summons  was 
handed  to  the  SherifiTs  clerk  for  service,  that  the  clerk  proceeded 
io^the  place  which  had  been  given  as  the  address  for  service  by 
the  plaintiffs'  attorneys,  and  knocked  at  the  door,  which  was 
opened  by  a  man  who  said  he  was  Mr.  Goldberg.  Thereupon 
the  clerk  asked  him  whether  he  was  Mr.  Max  Goldberg.  He 
said, ''  No,  I  am  I.  Goldberg,"  and  pointed  to  a  name  on  a  brass 
plate.  The  clerk  then  asked  him  whether  Harry  Goldberg  was 
living  with  him,  and  the  answer  was  '*  No,"  but  at  that  moment 
somebody  whom  the  clerk  is  unable  now  to  identify  shouted  out 
from  the  inside,  "  It  is  all  right,  here  I  am ;  let  him  come  in,  I 
know  all  about  it."  The  clerk  went  in  and  said  he  had  got  a 
summons  for  him,  to  which  the  reply  was  that  it  was  all  right 
as  he  knew  all  abotit  it.  Thereupon  the  clerk  handed  this  person 
a  copy  of  the  summons,  which  he  took.  The  clerk  said,  "  I  have 
got  a  copy  for  your  brother  as  one  of  the  firm ;  will  you  accept 
service  for  him  ? "  The  answer  was,  "  Yes,  I  will  accept  service," 
whereupon  another  copy  of  the  summons  was  handed  to  him. 
Now  the  clerk  is  unable  to  say  who  the  person  was  to  whom  he 
handed  this  summons;  but  Nick  Goldberg  swears  that  he  was 
the  man  who  received  it,  and  Harry  Goldberg  swears  that  he 
never  received  it.  I  do  not  accept  the  aflidavit  of  Nick  Goldberg 
where  it  contradicts  that  of  the  SherifTs  clerk,  but  I  am  unable 
in  the  face  of  this  evidence  to  come  to  the  conclusion  that  there 
was  ever  any  service  on  Harry  Goldberg,  and  there  is  not  the 
slightest  proof  that  the  summons  ever  came  to  his  knowledge 
before  judgment  was  given  against  him.  That  being  the  case, 
the  Sheriff's  clerk  has  served  upon  one  brother  the  summons  for 
another  without  any  proof  of  any  kind  that  the  person  receiving 
the  document  was  authorised  to  accept  service,  and  with  the 
knowledge  that  the  person  to  be  served  did  not  live  upon  these 
premises.  It  seems  to  me  that  it  is  impossible  to  hold  such  a 
service  to  be  good.  Voet  lays  down  quite  clearly  that  a  service 
made  upon  a  person  who  professes  to  act  for  and  engages  to 
appear  for  another  renders  all  the  subsequent  proceedings  null 
and  void,  unleas  the  person  receiving  the  document  had  actual 
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authority  to  accept  service.  If,  of  course,  the  present  applicant 
had  deliberately  by  express  cwit  or  by  conduct  waived  the  in- 
validity of  the  service,  then  it  would  be  difficult  to  allow  him  to 
set  aside  a  judgment  which  he  had  acknowledged  and  confirmed. 
But  in  this  case  I  cannot  see  that  any  such  acts  or  conduct  have 
been  proved  against  the  applicant.  Judgment  was  obtained  by 
default  on  the  7th  September,  and  on  the  9th  copy  of  the  judg- 
ment appears  to  have  been  served  upon  him.  On  the  16th  the  writ 
of  execution  was  presented  to  him,  when  he  stated  that  he  was 
unable  to  satisfy  the  same.  On  the  19th  September  his  petition 
for  setting  aside  the  judgment  was  sworn  to,  I  cannot  see  that 
the  twelve  days'  delay  between  the  date  of  obtaining  the  judg- 
ment and  the  swearing  of  his  petition  constituted  acquiescence 
by  the  defendant  in  the  judgment;  nor  do  I  think  that  his 
failure  to  inform  the  Sheriff  that  he  believed  the  judgment  to  be 
bad  because  no  service  had  been  effected  upon  him  can  be  held  to 
constitute  confirmation. 

In  this  case  I  think  the  deputy-sheriff  made  a  mistake  in 
accepting  the  mere  word  of  Nick  Goldberg  that  he  had  authority 
to  accept  service,  without  requiring  actual  proof  of  that  asser- 
tion. It  is,  I  consider,  a  most  dangerous  practice  for  service  to 
be  made  upon  anybody  professing  to  act  for  another  without 
requiring  proof  of  the  authority.  Under  these  circumstances  I 
think  the  deputy-sheriff  must  pay  the  costs  of  the  application 
which  he  has  resisted.  It  was  through  his  act  and  through  his 
mistake  that  these  invalid  proceedings  have  taken  place,  and  it 
was  of  course  necessary  for  the  applicant  to  serve  a  notice  upon 
the  plaintiffs  who  had  obtained  the  judgment. 

There  is  one  matter  which  it  is  not  absolutely  necessary  to 
decide  which  I  should  like  to  mention.  The  law  requires  that 
the  Sheriff  himself,  or  a  deputy  to  be  appointed  under  his  hand 
and  seal,  shall  execute  all  summonses  and  processes  of  any 
superior  court.  I  doubt  whether  service  by  the  SheriflTs  clerk, 
unless  he  has  been  made  a  deputy  in  this  formal  manner,  is  a 
proper  service,  but  it  is  not  necessary  for  me  to  give  a  decision 
on  this  point. 

Upon  this  decision  Mr.  Nathan,  for  the  plaintiffs,  applied 
that  the  costs  of  opposing  this  decision  should  be  paid  by  the 
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deputy-sheriff.  The  Court  expressed  a  doubt  whether  an  order 
nhould  be  made  directing  one  respondent  to  pay  the  costs  of 
another  respondent  without  any  special  notice.  Mr.  Aurei 
thereupon  for  the  deputy-sheriff  consented  to  accept  this  appli- 
cation as  notice  of  a  motion  for  these  costs,  and  admitted  that  he 
could  not  argue  in  face  of  the  prior  decision  that  the  deputy- 
sheriff  was  not  liable.  The  Court  thereupon  ordered  the  deputy- 
sheriff- to  pay  the  costs  of  the  plaintiffs  on  the  ground  that  they 
had  been  thrown  away  or  caused  by  his  default 

Applicants  Attorneys:  Dacre,  Tottenham  &  Co.;  Respond- 
ents* Attorney:  A.  Alexander;  Attorney  for  Sheriff:  H,  W. 
S^nith, 


ROSEMOUNT  GOLD  MINING  SYNDICATE, 
LTD.  (IN  LIQUIDATION),  v.  LONG'S  EXE- 
CUTRIX. 

1906.     October  5,  9.    Mason,  J. 

Caniit. — Different  rettpandente. — TaxcUiofi. — Coumd^afees. 

Whei-e  on  an  application  by  the  liquidators  of  a  company  to  settle 
the  list  of  contributories,  the  liquidators,  who  were  repi'esented 
through  the  whole  of  a  long  hearing  by  two  counsel,  succeeded 
against  a  number  of  respondents,  who  were  represented  by  differ- 
ent attorneys  and  counsel,  the  Court  directed  that  in  taxing  the 
fees  of  applicants'  counsel  as  against  an  unsuccessful  respondent 
the  Taxing  Master  should  endeavour  to  adopt  a  scale  which,  while 
adequately  remunerating  counsel  for  their  actual  and  necessary 
work,  would  not  artificially  increase  the  costs  against  such  re- 
spondent. That  as  there  was  a  great  deal  that  was  common  to 
the  various  cases  of  the  respondents,  applicants'  counsel  should 
not  be  treated  as  separate  individuals  in  each  of  these  eases,  but 
that  it  should  be  determined  what  a  pi-oper  fee  on  brief  would  be 
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for  the  whole  caae  in  all  its  aspectB,  and  thai  this  fee  should  then 
be  divided  amongst  the  unsucoessfal  respondents.  The  rafreshers 
for  any  day  should  be  determined  for  the  day  as  a  whole  and 
divided  among  those  whose  cases  were  involved  in  the  day's 
hearing. 

Application  on  notice  calling  upon  the  respondent  to  show 
cause  why  the  ruling  of  the  Taxing  Master  should  not  be  brought 
in  review  in  respect  of  counsel's  fees  and  in  respect  of  an  item  for 
the  copying  of  certain  affidavits. 

In  July,  1904,  the  Rosemount  Gold  Mining  Syndicate,  Ltd., 
was  placed  in  liquidation  by  order  of  the  Witwatersrand  High 
Court,  and  the  applicants  were  appointed  liquidatora  On  the 
24th  February,  1905,  a  rule  nisi  was  granted  calling  upon 
some  forty-nine  persons,  including  the  present  respondent,  to  show 
cause  why  their  names  should  not  be  placed  on  the  list  of  oon- 
tributories.  Nineteen  respondents  appeared  to  show  cause. 
Each  respondent  had  his  own  attorney  and  counsel,  and  each 
respondent  filed  separate  affidavits  and  treated  his  own  case  as  a 
case  separate  and  distinct  from  those  of  the  other  respondents, 
with  the  exception  of  three  respondents,  who  treated  their  cases 
as  one  (i.e.  appeared  by  one  attorney  and  one  counsel  and  filed 
joint  affidavits).  From  the  time  the  various  respondents  filed 
affidavits  showing  cause  the  applicants  likewise  treated  the  cases 
of  the  several  respondents  as  separate  cases,  and  filed  separate 
replying  affidavits  and  handed  their  counsel  separate  briefs  in 
each  case. 

After  various  postponements  the  application  eventually  came 
on  for  hearing  on  the  20th  April,  1905.  The  hearing  of  the 
various  cases  against  the  various  respondents  took  place  on  the 
20th  and  the  28th  April  and  the  1st,  2nd  and  5th  May,  1905. 
Judgment  was  delivered  on  the  31st  July,  1905.  The  appUcanta 
succeeded  with  costs  against  fourteen  of  the  respondents,  who 
were  represented  by  separate  attorneys  and  counsel,  and  who 
relied  in  the  main  on  separate  defences.  Amongst  the  respond- 
ents against  whom  the  applicants  so  succeeded  was  the  executrix 
in  the  estate  of  T.  C.  Long,  the  respondent  in  this  matter.  For 
a  report  of  the  case,  see  ante,  p.  169.  When  the  bills  of  oost« 
Qanie  to  be  taxed  tlie  applicants'  attorneys  brought  up  in  their 
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bill  of  ooets  as  against  the  estate  of  Long  two  sums  of  £62,  lOs. 
and  £36  as  the  fees  for  senior  and  junior  counsel  respectively  for 
conducting  the  application  so  far  as  Long's  estate  was  concerned. 
The  case  of  Long,  it  ought  to  be  mentioned,  was  probably  one 
of  the  most  complicated  of  all  the  cases.  The  applicants  also 
brought  up  an  item  for  copies  of  the  affidavits  filed,  with  which 
they  supplied  the  liquidators.  The  Taxing  Master  reduced  the 
fees  of  counsel  to  £16,  16&  and  £10,  10s.  respectively,  and  he 
disallowed  the  items  for  the  copies  of  the  affidavits  supplied  to 
the  liquidators.  This  ruling  of  the  Taxing  Master  the  applicants 
now  broiught  in  review. 

J,  W.  Leonard^  K.C.  (with  him  M.  CampbeU-Johnston),  for 
the  applicants. 

J,  Stratford,  for  the  respondent 

Cwr.  adv.  vtdt 

Poatea  {Octoher  9):— 

Mason,  J. :  The  main  question  in  this  review  of  taxation  is 
iow  counsers  fees  are  to  be  determined. 

Xhe  liquidators  succeeded  with  costs  against  fourteen  re- 
spondents, who  were  separately  represented,  and  who  relied  in  the 
main  upon  separate  defences.  Tlie  award  of  costs  ought  to  give 
colhpensation  for  all  actual  work  necessarily  done.  Liquidators' 
counsel  cannot  'for  this  purpose  be  considered  fourteen  different 
individuals,  and  though  the  successful  opponents  of  the  contribu- 
tion list  taxed  their  costs  as  separate  cases,  this  is  because  the 
work  has  been  separately  done  by  different  men,  and  no  objection 
was  taken,  even  if  such  objection  would  have  been  in  any  case 
well  founded,  to  the  contributories  appearing  separately. 

I  In  the  present  matter  the  history  of  the  origin  of  the  company 

and  of  most  of  its  proceedings  was  common  to  all  the  contribu- 
tories' cases,  as  was  also  some  portion  of  the  law  applicable ;  it 
does  not  appear  to  me  right  that  liquidators'  counsel  should 
reoeive  fourteen  separate  fees  for  the  same  preparation  of  material 
common  to  the  several  cases.  If  it  were  practically  possible,  then 
logically  the  taxing  offiQer  should  determine  what  is  a  proper  fee 

I  for  this  common  matter,  and  divide  it  between  the  number  of 
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for  the  whole  case  in  all  its  aspects,  and  thajb  this  fee  should  then 
be  divided  amongst  the  unsuocessful  respondents.  Hie  rafreahers 
for  any  day  should  be  determined  for  the  day  as  a  whole  and 
divided  among  those  whoee  cases  were  involved  in  the  day's 
hearing. 

Application  on  notice  calling  upon  the  respondent  to  show 
cause  why  the  ruling  of  the  Taxing  Master  should  not  be  brought 
in  review  in  respect  of  counsel's  fees  and  in  respect  of  an  item  for 
the  copying  of  certain  affidavits. 

In  July,  1904,  the  Rosemount  Gold  Mining  Syndicate,  Ltd., 
was  placed  in  liquidation  by  order  of  the  Witwatersrand  High 
Court,  and  the  applicants  were  appointed  liquidators.  On  the 
24th  February,  1905,  a  rule  nisi  was  granted  calling  upon 
some  forty-nine  persons,  including  the  present  respondent,  to  show 
cause  why  their  names  should  not  be  placed  on  the  list  of  con- 
tributories.  Nineteen  respondents  appeared  to  show  cause. 
E^h  respondent  had  his  own  attorney  and  counsel,  and  each 
respondent  filed  separate  aflidavits  and  treated  his  own  case  as  a 
case  separate  and  distinct  from  those  of  the  other  respondents, 
with  the  exception  of  three  respondents,  who  treated  their  cases 
as  one  (t.e.  appeared  by  one  attorney  and  one  counsel  and  filed 
joint  affidavits).  From  the  time  the  various  respondents  filed 
affidavits  showing  cause  the  applicants  likewise  treated  the  eases 
of  the  several  respondents  as  separate  cases,  and  filed  separate 
replying  affidavits  and  handed  their  counsel  separate  briefs  in 
each  case. 

After  various  postponements  the  application  eventually  came 
on  for  hearing  on  the  20th  April,  1905.  The  hearing  of  the 
various  cases  against  the  various  respondents  took  place  on  the 
20th  and  the  28th  April  and  the  Ist,  2nd  and  6th  May,  1905. 
Judgment  was  delivered  on  the  Slst  July,  1905.  The  appUcanta 
succeeded  with  costs  against  fourteen  of  the  respondents,  who 
were  represented  by  separate  attorneys  and  counsel,  and  who 
relied  in  the  main  on  separate  defences.  Amongst  Uie  respond- 
ents against  whom  the  applicants  so  succeeded  was  the  executrix 
in  the  estate  of  T.  C.  Long,  the  respondent  in  this  matter.  For 
a  report  of  the  case,  see  ante,  p.  169.  When  the  bills  of  coats 
came  to  be  taxed  the  applicants'  attoiiieys  brought  up  in  their 
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bill  of  costs  as  against  the  estate  of  Long  two  sums  of  £62,  lOs. 
and  £36  as  the  fees  for  senior  and  junior  counsel  respectively  for 
conducting  the  application  so  far  as  Long's  estate  was  concerned. 
The  case  of  Long,  it  ought  to  be  mentioned,  was  probably  one 
of  the  most  eomplicatod  of  all  the  cases.  The  applicants  also 
brought  up  an  item  for  copies  of  the  affidavits  filed,  with  whi«h 
they  supplied  the  liquidators.  The  Taxing  Master  reduced  the 
fees  of  counsel  to  £16,  15s.  and  £10,  10s.  respectively,  and  he 
disallowed  the  items  for  the  copies  of  the  affidavits  supplied  to 
the  liquidators.  This  ruling  of  the  Taxing  Master  the  applicants 
now  brought  in  review. 

/.  W.  Leana/rd,  K.C.  (with  him  M.  Campbell- Johnston),  for 
the  applicants. 

J,  Stratford,  for  the  respondent 

Cwr,  adv.  vutt. 

Po8tea  (October  9):— 

Mason,  J. :  The  main  question  in  this  review  of  taxation  is 
jow  counseVs  fees  are  to  be  determined. 

Tlhe  liquidators  succeeded  with  costs  against  fourteen  re- 
spondents, who  were  separately  represented,  and  who  relied  in  the 
main  upon  separate  defences.  The  award  of  costs  ought  to  give 
cotfipensation  for  all  actual  work  necessarily  done.  Liquidators' 
counsel  cannot  'for  this  purpose  be  considered  fourteen  different 
individuals,  and  though  the  successful  opponents  of  the  contribu- 
tion list  taxed  their  costs  as  separate  cases,  this  is  because  the 
work  has  been  separately  done  by  different  men,  and  no  objection 
was  taken,  even  if  such  objection  would  have  been  in  any  case 
well  founded,  to  the  contributories  appearing  separately. 

In  the  present  matter  the  history  of  the  origin  of  the  company 
and  of  most  of  its  proceedings  was  common  to  all  the  contribu- 
tories' cases,  as  wim  also  some  portion  of  the  law  applicable ;  it 
does  not  appear  to  me  right  that  liquidators'  counsel  should 
receive  fourteen  separate  fees  for  the  same  preparation  of  material 
common  to  the  several  cases.  If  it  were  practically  possible,  then 
logically  the  taxing  offiQer  should  determine  what  is  a  proper  fee 
for  this  common  matter,  and  divide  it  between  the  number  of 
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ooniributories  whose  cases  in  this  respect  resemble  each  other. 
Then  to  this  divided  fee  on  brief  should  be  added  another  fee  to 
represent  the  separate  labour  specially  involved  in  each  separate 
defence,  and  in  applying  to  these  separate  defences  what  is 
common  to  each  case. 

•  But  though  this  is  theoretically  the  correct  method,  I  doubt 
whether  the  taxing  officer  could  in  reality  apportion  the  amount 
of  mental  effort  common  to  and  distinct  in  each  case,  and  it  is 
necessary  therefore  to  devise  some  plan,  which,  while  adequately 
remunerating  counsel,  will  not  artificially  multiply  costs  on 
account  of  the  number  of  respondents,  and  will  not  prejudice  any 
respondent  by  making  him  liable  for  charges  which  he  would 
have  escaped  if  he  had  been  involved  alone  in  this  litigation. 
This  matter  is  of  a  very  special  character,  and  the  ordinary  rules 
of  taxation  are  in  many  cases  inapplicable ;  we  must  therefore 
apply  some  general  principle,  and  it  appears  to  me  that  the 
adequate,  but  not  artificial,  remuneration  of  counsel  and  the  pro- 
tection of  the  interest  of  the  individual  respondent  are  the  main 
objects  to  be  attained. 

The  only  practicable  way  of  doing  this  appears  to  me  to  be 
for  the  taxing  officer  to  determine  in  the  first  instance  what  is 
the  right  fee  on  brief  for  the  whole  case  in  all  its  aspects,  and 
then  to  divide  this  amongst  the  fourteen  unsuccessful  contribu- 
tories.  It  is  certain  that  the  proportion  of  any  single  contributory, 
even  if  his  case  were  very  simple,  will  be  less  than  if  he  stood 
alone,  and  ho  has  therefore  benefited  by  the  inclusion  of  others. 

Then  the  refreshers  for  the  day  must  be  determined  for  Uie 
day  as  a  whole,  and  divided  amongst  all  those  responsible  for  the 
day's  refi*eshers,  that  is,  those  contributories  whose  cases  were 
involved  in  the  day's  hearing.  If,  of  com-se,  the  case  of  one 
contributory  only  occupied  a  small  fraction  of  a  day,  and  a  per 
oci/nto  division  would  make  him  liable  for  much  more  than  his 
proportionate  share  or  than  if  he  had  stood  alone,  then  the 
refreshers  may,  if  that  be  considered  possible  by  the  taxing  offieer. 
be  divided  in  proportion  to  the  time  consumed  by  each  case ;  but, 
speaking  generally,  a  per  capita  division  will  not  do  any  ooe 
injustice  by  making  him  pay  more  in  refreshers  than  if  lie  had 
stood  alone. 
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In  the  present  case  I  am  not  aware  if  the  hearing  were 
in  reality  spread  over  more  than  two  days ;  if  so,  the  liquidators' 
bill  may  be  amended  in  form,  so  as  to  include  in  the  fee  for 
refreshers  the  sum  of  the  separate  day's  refreshers. 

Where  one  act  was  common  to  all  the  cases,  such  as  a  (/eneral 
postponement  or  delivery  of  judgment,  the  taxing  officer  hovS,  I 
think  rightly,  declined  to  consider  the  liquidators'  legal  represen- 
tatives as  taking  part  in  fourteen  separate  adjoummeutH  or 
lengthy  judgments. 

One  small  item  alone  remains,  that  is  the  fees  connected  with 
making  a  copy  of  the  respondent'^s  affidavit  for  the  liquidators. 
The  taxing  officer  disallowed  this  on  the  right  principle  that  such 
costs  are  attorney  and  client  charges,  but  I  do  not  think  the 
principle  is  without  exception.  It  is  alleged  that,  owing  to  the 
nature  of  the  investigations  which  the  liquidators  had  to  make 
for  their  replying  affidavits,  to  the  number  of  separate  defences 
and  to  the  short  time  available  under  these  circumstances,  this 
copying  was  absolutely  necessary,  and  the  attorneys  could  not 
have  spared  the  copy  served  on  them  for  the  requisite  time  for 
the  use  of  the  liquidators.  If  this  allegation  is  correct,  then  I 
thii^k  the  charge  should  have  been  allowed,  but  unless  the  cir- 
cumstances are  very  exceptional,  as  they  appear  to  be  here, 
it  should  always  be  struck  out 

The  bill  of  costs  will  be  referred  back  to  the  taxing  officer  to 
retax,  in  accordance  with  these  directions,  the  items  for  counsel's 
fees  on  brief  and  for  refreshers  and  for  copying  the  respondent's 
affidavits. 

Applicants'  Attorneys:  Frost,  MiMigan  <fe  Roiitledye;  Re- 
spondent s  Attorneys :  Hummden  &  Bertrwin, 
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OHLSSON'S  CAPE  BREWERIES,  LTD.,  v. 
LEVISON. 

1906.    September  29,  October  9, 10  and  16.     Mason,  J. 

Purehase  and  sale. — Lease, — LatetU  d^ects. — Actio  qtiarUi  minaria. 

The  porchaaer  of  a  lease  of  premiaes  which  contained  latent  defects 
held  entitled  as  against  the  seller  thereof  to  claim  aeiione  quatUi 
minoria  that  the  purchase  price  be  reduced  by  a  sum  representing 
the  loss  of  value  caused  by  these  latent  defects. 

This  was  an  action  for  the  recovery  of  £2176,  Os.  lOd.  insti- 
tuted under  the  following  cireumstancea  The  defendant  was, 
under  a  notarial  deed  dated  the  lOth  January,  1903,  the  leasee  of 
certain  premises  in  Johannesburg  known  as  the  Nugget  Hotel 
for  a  term  of  twelve  years,  beginning  from  the  1st  January, 
1908,  and  under  an  underhand  agreement  dated  the  7th  May, 
1903,  the  lessee  of  certain  cottage  attached  to  the  aforesaid 
premises  for  a  term  of  nine  years  beginning  from  the  Ist  June, 

1903.  By  a  deed  of  sale  dated  the  23rd  June,  1904,  the  defend- 
ant sold  his  rights  under  these  two  leases  to  the  plaintiff  com- 
pany for  £6000  payable  on  transfer ;  the  agreement  providing 
that  transfer  and  possession  should  be  given  on  the  Ist 
January,  1905,  on  which  date  the  premises  should  be  in  the 
same  good  order  and  condition  as  they  were  on  the  23rd  June, 

1904,  fair  wear  and  tear  only  extepted.  The  plaintiff  company 
also  purchased  from  the  defendant  the  furniture  and  stock  on 
the  premises  for  £321,  198.  2d.  Transfer  and  possession  were 
duly  given,  and  the  plaintiff  company  paid  the  purchase-price  in 
terms  of  the  agreement,  but  they  did  not  pay  the  price  of  the 
furniture  and  stock. 

The  plaintiff  company  now  alleged  that  both  on  the  23rd 
June,  1904,  and  on  the  1st  January,  1905,  the  premises  suffered 
from  certain  latent  defects,  which  were  not  apparent  to  ordinary 
inspection,  and  which  the  defendant  fraudulently  concealed 
from  the  plaintiff  company ;  that  these  defects  diminished  the 
apparent  value  of  the  premises,  which  was  £5000,  by  £1500; 
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that  at  the  time  of  entering  into  the  agreement  of  the  23rd 
June,  1904,  the  defendant  in  order  to  induce  the  plaintiff  com- 
pany to  enter  into  the  said  agreement  falsely  and  fraudulently 
represented  to  them  that  the  premises  were  in  good  order  and 
condition,  and  that  they  relying  on  the  said  representations  were 
induced  to  enter  into  the  contract ;  that  by  reason  of  the  defects 
the  plaintiff  company  were  compelled  to  effect  proper  repairs ; 
that  whilst  these  repairs  were  being  carried  out  they  were 
deprived  of  the  use  of  the  premises,  and  had  accordingly  suffered 
damages  to  the  extent  of  £1000.  The  plaintiff  company  accord- 
ingly claimed  flSOOvmd  £1000  less  £321,  198.  2d.,  the  unpaid 
purchase-price  of  th^  furniture  and  stock,  which  they  set  off 
against  their  claim. 

The  defendant  denied  all  the  material  allegations  on  which 
the  plaintiff  company  based  their  claims,  and  claimed  in  recon- 
vention £321,  19s.  2d.,  being  the  unpaid  purchase-price  of  the 
furniture  and  stock. 

The  facts  and  the  arguments  of  counsel  appear  in  detail  from 
the  judgment  deliver^ 

J.  W.  Leonard,  K,C.  (with  him  0.  F.  StcMard),  appeared  for 
the  plaintiffs. 

0.  O.  Ward  (with  him  S.  F.  Goch)  appeared  for  the  defendant. 

Cur,  adv.  vvU. 

Pastea  (October  16):— 

Mason,  J. :  The  defendant  was  the  lessee  of  the  Nugget 
Hotel,  Johannesburg,  which  he  held  under  a  lease  dated  the 
10th  January,  1903,  for  a  term  of  twelve  years,  together  with 
an  attached  cottage  which  he  held  by  virtue  of  an  underhand 
lease  for  a  period  of  nine  years  dating  from  the  1st  June,  1903. 
He  also  held  hotel  and  liquor  licenses  for  these  premises.  By 
deed  of  sale  dated  the  23rd  June,  1904,  the  defendant  agreed  to 
sell  his  rights  under  the  leases  and  the  liquor  and  hotel  licenses 
to  the  plaintiff  company  for  £5000,  payable  upon  transfer,  the 
defendant  to  remain  in  possession  of  the  property  until  the  1st 
January,  1905,  on  which  date  he  was  to  deliver  possession  and 
the  company  was  to  take  transfer.    The  company  was  also  to 
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purchase  his  furniture  and  stock  at  a  valuation,  excluding  cer« 
tain  personal  effects.  The  company  took -possession  and  transfer 
in  terms  of  the  agreement  and  paid  the  purchase-price,  but  nofc 
the  value  of  the  furniture  and  stock.  The  deed  of  sale  contained 
the  provision  that  the  defendant  should  deliver  full  possession  of 
the  premises  on  the  1st  January,  1905,  in  the  same  good  order 
and  condition  as  they  were  on  the  23rd  June,  1904,  fair  wear 
and  tear  excepted.  The  declaration  alleges  that  on  both  these 
dates  the  premises  suffered  from  certain  latent  defects  which 
rendered  them  worth  much  less  than  their  value,  namely  £5000, 
and  which  the  defendant  knowingly  and  fraudulently  concealed 
from  the  plaintiff  company.  The  defects  are  alleged  to  be  of  two 
kinds:  (1)  That  the  whole  premises  were  infested  with  myriads 
of  bugs,  so  as  to  render  them  unfit  for  human  habitation ;  and 
(2)  that  the  floors,  main  staircase,  main  and  partition  walls,  and 
general  structure  were  insecure  and  dangerous.  These  structural 
defects,  the  declaration  alleges,  the  defendant  fraudulently  con- 
cealed by  plastering  and  painting  the  outside  of  the  building  and 
by  repapering  the  passage  and  by  a  careful  arrangement  of  the 
furniture  and  pictures  inside  the  building.  The  declaration  also 
alleges  that  the  defendant  falsely  and  fraudulently  represented 
the  premises  were  in  good  order  to  induce  the  plaintiff  company 
to  enter  into  the  contract,  and  that  it  waa  on  reliance  on  these 
representations  that  they  did  so.  The  plaintiffs  therefore  claim 
the  return  of  £1500,  the  difference  between  the  real  value  and 
the  apparent  value  of  the  buildings,  and  the  sum  of  £1000 
damages  caused  by  their  loss  of  the  use  of  the  premises  whilst 
they  were  compelled  to  cause  proper  repairs  to  be  effected  to  the 
premises.  Against  this  they  set  off  the  sum  of  £321, 19s.  2d.,  the 
admitted  value  of  the  furniture  and  stock. 

The  case  occupied  a  considerable  time  in  hearing,  and  there 
waa  a  considerable  conflict  of  evidence.  The  declaration  alleges 
an  express  representation  at  the  time  of  the  making  of  the  con- 
tract that  the  premises  were  in  good  order  and  condition,  and 
evidence  was  given  in  support  of  this  by  Etheredge,  the  Johannes- 
burg manager,  and  Kendall,  assistant  manager  of  the  plaintiff 
company.  Their  evidence  was,  I  consider,  entirely  discredited  by 
the  evidence  which  was  gi^en  on  behalf  of  the  defence.    They 
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were  in  my  opinion  witnesses  who  were  quite  incorrect,  if  not 
disingenuous,  with  reference  to  this  portion  of  the  case.  The 
defendant  personally  gave  his  evidence  in  a  manner  which  im- 
pressed me  favourably,  and  making  due  allowance  for  his  natural 
bias  I  accept  it  as  substantially  correct. 

A  man  named  Jacoby  conceived  the  idea  of  purchasing  the 
Nugget  Hotel,  made  investigations  into  the  nature  of  the  busi- 
ness, approached  the  defendant  and  secured  a  verbal  option  of 
purchase  from  him  at  £5000.  Jacoby  and  his  partner  in  the 
transaction  had  only  £3000,  and  he  therefore  on  the  14th  April, 
1904,  approached  the  plaintiff  company  through  Kendall  for  the 
purpose  of  procuring  assistance  to  enable  him  to  take  over  the 
premises.  He  told  them  what  he  knew  and  showed  them 
Levison's  copy  of  the  lease,  which  had  been  lent  to  him.  The 
matter  was  discussed  between.  Kendall  and  Etheredge,  the 
manager,  and  ultimately  they  agreed  to  let  Jacoby  have  the 
money  on  condition  he  "  tied ''  the  place  to  them  for  all  liquors. 
This  Jacoby  declined  to  do,  and  said  he  would  try  to  raise  the 
money  elsewhere.  It  was  understood  that  he  would  return  if  he 
could  not  do  so. 

Very  soon  after  he  left  Kendall  and  Etheredge  went  down  to 
the  Nugget  Hotel  to  see  the  defendant,  and  had  a  look  round 
the  premises.  The  defendant  then  met  them  in  the  dining-room 
and  learnt  their  business.  They  put  some  questions  to  him  with 
reference  to  the  trade  of  the  hotel,  and  desired  to  get  an  option. 
He  agreed  to  give  them  one  which  he  intended  to  be  subject  to 
the  prior  verbal  one  of  Jacoby.  Etheredge  then  wrote  out  for  his 
signature  a  document  which  contained  no  reference  to  the  prior 
option.  The  defendant  declined  to  sign  it  and  wished  it  sub- 
mitted to  his  solicitor,  Mr.  Dumat.  The  parties  then  all  went  to 
the  office  of  the  solicitor,  who  was  also  the  agent  of  the  landlord. 
He  sent  for  the  landlord's  lease  and  began  going  through  it  alOud 
when  Etheredge  said, "  I  know  what  the  lease  is."  After  perusing 
the  document  Mr.  Dumat  stated  that  he  would  have  no  objectioifi 
on  behalf  of  the  landlord  to  the  transfer  of  the  lease,  subject  to 
the  defendant  remaining  also  liable ;  but  he  advised  the  defend- 
ant not  to  sign  the  option  xintil  Jacoby 's  verbal  option  had  expired. 
Next  day  the  defendant  returned  to  the  office  of  his  solicitor, 
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who,  on  his  instructions,  telephoned  to  Etheredge  that  he  was 
willing  to  give  him  the  option  without  Uie  "  tied  "*  dause. 
Etheredge  refused  this  modification.  The  defendant  agreed  to 
**  tie  himself "  during  the  period  he  was  to  remain  in  possession 
for  beer.  This  also  Etheredge  refused,  and  it  was  agreed  that 
the  option  was  off.  The  next  day  Etheredge  sent  one  of  his 
travellers  to  the  defendant  with  an  option  modifying  the  tying 
clause  so  that  he  was  only  bound  to  purchase  beer  from  the 
plaintiff  company  during  his  tenancy,  and  this  the  defendant 
signed,  and  it  was  by  virtue  of  that  option  that  the  purchase 
was  made  and  the  deed  of  sale  afterwards  concluded. 

The  facts  as  I  accept  them,  and  as  in  substance  detailed  by 
the  defendant,  show  clearly  that  no  express  representations  of 
any  kind  were  made,  and  no  inquiries  were  put  to  the  defendant 
with  reference  to  the  condition  of  the  premises  by  the  plaintiff 
company.  One  of  the  plaintiffs'  travellers  called  every  day  to 
take  the  defendant's  orders  for  beer.  Sometime  about  October 
the  defendant  desired  to  have  the  premises  done  up  in  view  of 
the  approaching  sitting  of  the  liquor  licensing  court  He  asked 
the  traveller  Parsons  whether  the  company  would  not  do  this 
work ;  but,  after  reference  to  the  office,  Parsons  replied  that  they 
would  do  nothing  but  paint  the  windowa  The  defendant  accord- 
ingly had  the  premises  done  up  himself.  This  is  the  alleged 
concealment  of  the  latent  defects  by  doing  up  the  premises. 
The  plaintiff  company  sent  a  man.  down  to  take  possession  on 
the  31st  December,  and  they  actually  took  over  the  premises 
on  the  1st  January,  though  some  of  the  defendant's  furniture 
remained  until  the  4th  or  6th  of  January.  *  On  the  3rd  January 
the  cheques  for  the  purchase-price  in  favour  of  the  defendant 
were  made  out,  and  he  received  them  next  day. 

When  the  plaintiff  company  and  their  employees  came  to 
examine  the  hotel  they  found  according  to  their  account  that  it 
was  infested  with  bugs,  which  have  been  variously  described  as 
occupying  the  premises  in  myriads,  shoals,  droves  or  battalions. 
Mrs.  Levison,  the  wife  of  the  defendatit,  seems  to  have  made 
some  remark  about  them  to  Herald,  the  plaintiffs'  manager  of 
the  hotel,  and  he  replied,  according  to  her  statement,  that  he 
would  soon  have  them  out  •  Apart  from  the  question  whether 
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this  plagae  of  bugs  existed,  it  was  contended  on  behalf  of  the 
defendant  that  the  plaintiff  company  made  the  payment  of  the 
£5000  after  full  knowledge  of  the  facts  which  they  allege.  I  do 
not  think  the  evidence  supports  that  contention.  The  cheques 
were  written  out  on  the  3rd  January.  At  that  time  Mrs.  Levison 
was  looking  after  the  bedrooms,  and  their  furniture  had  not  yet 
been  removed  nor  had  there  yet  been  any  detailed  examination 
of  the  place.  There  is  not  the  slightest  doubt  that  Herald,  the 
manager,  made  loud  complaints  as  to  the  multitude  of  bugs,  and 
that  Choinier,  the  defendant's  architect,  examined  the  place  in 
consequence  about  the  16th  January. .  Now  it  is  neoesBary  for 
the  purpose  of  this  case  that  I  should  determine  whether  as  a 
fact  these  animals  did  exist  in  such  large  quantities  as  to  be  a 
serious  objection.  I  think  if  only  an  odd  one  or  two  had  been 
found  occasionally  in  the  place  even  in  several  of  the  fboms  this 
would  not,  having  regard  to  the  class  of  hotel  and  the  usual 
position  of  the  occupants,  have  constituted  a  serious  drawback ; 
but  after  carefully  weighing  the  whole  of  the  evidence  I  have 
come  to  the  conclusion  that  bugs  did  occupy  these  premises  in 
very  large  numbers,  and  that  though  they  were  kept  in  check  by 
Mrs.  Levison's  diligent  cleanliness,  yet  they  did  infest  the  place, 
and  as  soon  as  measurep  for  their  repression  ceased  they  began 
to  emerge  from  their  haunts.  I  have  carefully  considered  the 
evidence  of  those  lodgers  who  found  the  place  comfortable  and 
were  not  disturbed  by  these  insects ;  but  they  almost  all  agree  in 
admitting  the  presence  of  these  creatures,  and  most  of  them  were 
apparently  pachydermatous  individuals,  proof  against  assaults 
of  this  nature.  The  evidence  of  Mr.  Choinier,  corroborated  as  it 
is  by  Drury,  Herald  and  the  other  witnesses  for  the  plaintiffs, 
more  particularly  by  the  storeman  of  Lezard  Si  Co.,  convinces 
me  that  the  place  was  overrun  by  these  creatures.  I  see  no 
reason  for  discrediting  the  architect  Choinier  as  a  witnesa  He 
seemed  to  me  to  give  his  evidence  truthfully,  though  of  course 
he  had  the  usual  bias  of  his  profession  with  reference  to  badly 
built  buildings  and  in  favour  of  the  desirability  of  improvements. 
It  is  not  unlikely  that  after  the  Levisons  left  the  bugs  came  very 
much  more  into  evidence,  but  this  was  merely  the  visibility  of  a 
pest  which  heretofore  had  been  concealed  or  driven  into  hiding. 


336    OHLSSON'S  CAPE  BREWERIES,  LTD.,  v.  LEVISON. 

When  Choinier  came  to  examine  the  buildings  in  January  he 
considered  it  necessary  for  the  purpose  of  eradicating  the  bugs 
to  pull  down  all  the  lath  and  plaster  partitions,  strip  off  all  the 
internal  plaster,  take  down  all  the  ceiling  boards  and  take  up  all 
the  floor  boards,  and  replace  these  things  with  new  material.  I 
have  come  to  the  conclusion  that  this  was  practically  unavoid- 
able. He  also  reported  that  the  ground-floor  was  rotten  owing 
to  want  of  ventilation,  which  was  aggravated  by  linoleum 
covering,  that  the  joists  were  so  far  apart  and  so  badly  put  up 
as  to  require  strengthening  and  adding  to,  and  that  the  floor 
over  the  billiard-room  required  to  be  supported.  I  have  come  to 
the  conclusion  that  in  these  respects  his  report  was  correct,  and 
indeed  on  these  particular  points  it  has  not  been  very  seriously 
challenged.  It  is  true  that  the  plaintiff  company  contemplated 
making  some  alterations  to  the  building,  but  I  am  quite  satisfied 
that  they  never  intended  to  expend  the  large  sum  which  they 
had  ultimately  to  spend  in  putting  these  premises  into  what  they 
considered  to  be  good  order,  and  that  the  expenditure  with 
reference  to  these  structural  defects  which  the  architect  con- 
sidered dangerous  and  for  the  purpose  of  eradicating  the  bugs 
was  unavoidable.  The  investigation  of  the  architect  and  the 
consideration  of  his  report  naturally  took  a  considerable  time. 
Meanwhile  the  defendant's  attorneys  desii-ed  payment  of  the 
£321, 19s.  2d.  due  for  the  stock  and  furniture  by  a  letter  dated 
the  I«3th  February,  1905.  No  definite  answer  was  given  until 
the  14th  March,  when  the  plaintiffs'  solicitors  stated  that  they 
had  a  much  larger  claim  because  of  the  damage  which  they  had 
sustained  from  the  presence  in  very  great  numbers  of  bugs  in  the 
hotel  and  owing  to  other  latent  defects.  They  stated  that  the 
amount  of  the  damages  could  not  be  ascertained  until  after  the 
structural  alterations  had  been  completed,  but  in  the  meantime 
they  demanded  repayment  of  £2000  as  a  reduction  qtuvnti 
minoria  in  respect  of  the  purchase-price.  The  defendant  in 
reply  repudiated  all  liability.  No  copy  of  the  architect's  report 
was  sent  to  the  defendant,  nor  any  detail  of  the  alterations  being 
done.  There  is,  I  think,  considerable  force  in  Mr.  Ward's 
argument  that  this  was  not  fair  to  him.  On  the. other  hand,  the 
defendant  had  fair  warning  that  they  proposed  making  altera- 
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tions  for  which  they  would  hold  him  liable  in  the  sum  of  £2000, 
and  I  see  no  reason  to  believe  that  he  remained  ignorant  that  the 
work  was  being  done. 

In  consequence  of  the  architect's  report,  some  time  in  May  the 
premises  were  stripped  and  the  alterations  begun.  They  seem 
to  have  been  completed  about  the  beginning  of  August  at  a  cost 
exceeding  £2500.  "this  amount  admittedly  includes  the  cost  of 
a  large  number  of  improvements  for  which  the  defendant  can  in 
no  circumstances  be  held  liable.  It  was  only  when  pressed 
by  the  Court  that  the  architect  disentangled  the  sums  which, 
according  to  his  contention,  were  due  entirely  to  the  latent  de- 
fects and  to  the  presence  of  bugs.  These  are  alleged  to  amount 
to  £1324.  During  the  alterations  and  improvements  the 
trade  of  the  bar,  dining-room  and  billiard-room  very  naturally 
diminished  by  a  sum  which  the  plaintiffs  estimated  at  £&00  per 
month,  and  it  is  on  this  ground  that  they  claim  the  £1000 
damages.  This  claim  admittedly  depends  upon  proof  that  the 
defendant  knew  of  the  structural  defects  of  the  building  and  of 
the  presence  of  the  bugs,  and  also  knew,  or  ought  to  have  known, 
that  they  were  such  serious  matters  that  the  knowledge  of  them 
would  have  materially  influenced  the  plaintifl^  company  in  con- 
cluding the  purchase.  So.  far  as  the  structural  defects  are  con- 
cerned, most  of  them  were  clearly  not  within  his  knowledge. 
With  reference  to  the  others,  he  either  would  not  know  of  their 
existence  or  had  no  idea  of  their  effect  upon  the  condition  of  the 
building.  With  reference  to  the  presence  of  bugs,  this  is  a  more 
difficult  question ;  but  I  have  come  to  the  conclusion  that  though 
the  defendant  was  aware  of  their  existence  throughout  the 
building,  he  was  ignorant  of  the  extent  of  the  mischief,  and  did 
not  consider  them  to  be  a  matter  of  importance.  Nor  am  I  pre- 
pared to  hold  that  the  facts  which  were  known  to  him  were  of 
such  a  nature  as,  having  regard  to  the  class  of  building  and  the 
class  of  occupants,  would  liave  made  it  his  duty  to  inform  the 
plaintiff  company,  so  that  he  is  liable  in  damages  for  this  unin- 
tentional reticence.  This  disposes  of  the  claim  for  damages  with 
reference  to  the  loss  of  trade. 

There  remains  the  claim  for  a  reduction  in  the  purchase-price 
on  account  of  the  other  latent  defecta     I  do  not  understand  Mr. 
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Ward  to  have  contended  that,  given  the  view  of  the  facts  which 
I  have  taken,  the  defendant  would  not  be  liable  to  make  some 
reduction  in  the  purchase-price  so  far  as  the  presence  of  the 
bugs  diminished  the  value  of  the  plaintiffs'  purchase  if  the 
actual  value  did  not  exceed  the  purchase-price ;  but  he  argued 
very  ingeniously  that  with  reference  to  structural  defects  the 
tenant  was  not  responsible  because  the  landlord  was  liable  to 
make  these  good,  and  the  plaintiff  company  had  their  recourse 
against  him,  and  because  the  defendant  had  sold  not  the  build- 
ings themselves,  but  his  rights  under  the  lease,  which  were 
unaffected  by  the  deficiencies  of  the  building.  This  argument^ 
though  plausible,  does  not  appear  to  me  to  be  sound.  The 
plaintiff  company  purchased  the  lease  and  licenses  with  the 
intention,  known  to  all  parties,  of  taking  over  the  hotel  as  a 
going  concern  fit  for  immediate  use.  This  was  the  body  and 
basis  of  the  whole  transaction.  So  far  as  the  latent  defects 
destroy  the  value  of  this  going  concern,  for  which  the  plaintiff 
company  paid  £5000,  it  appears  to  me  that  the  defendant  is 
liable  to  make  repayment,  because  he  has  got  money  for  a  sup- 
posed value  which  did  not  exist.  With  reference  to  the  argu- 
ment that  the  plaintiff  company's  only  remedy  is  against  the 
landlord,  this  appears  to  me  clearly  not  to  apply  to  the  complaint 
as  to  the  bugs.  With  reference  to  the  structural  defects,  the 
contention  is  also,  I  think^  invalid.  The  responsibility  of  the 
landlord  in  respect  of  structural  defects  is  entirely  different  from 
the  actio. quarUi  minoris.  The  landlord  may  be  under  no  obli- 
gation to  repair  these  structural  defects,  and  his  sole  liability 
may  be  to  grant  a  remission  of  rent  Many  instances  of  this 
nature  may  be  imagined,  as,  for  example,  if  some  act  of  via 
major  created  a  latent  defect  which  rendered  the  building 
quite  uninhabitable  the  landlord  would  not  be  responsible  for 
re-erection.  He  could  only  be  compelled  to  grant  a  remission 
of  rent,  and  the  defendant,  if  his  contention  on  this  ground  be 
correct,  could  put  into  his  pocket  the  whole  of  the  premium  for 
which  he  had  sold  his  lease  while  the  purchaser  would  get  a 
thiug  of  no  value.  The  actio  quanti  minoria  has  often  been 
considered  with  reference  to  latent  defects  in  animala  Suppose 
a  lessee  of  trained  animals  to  sell  his  lease  to  a  purchaser  at  a 
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time  when  they  were  sniFering  from  a  latent  defect  which  was 
fatal.  The  owner  could  not  be  held  liable  to  the  parchaser  for 
any  premium  he  bad  paid,  but  the  leasee  would  surely  have  to 
refund  the  loss  of  value  due  to  this  latent  defect  The  relations 
between  landlord  and  tenant  may  be  such  as  to  disable  the 
tenant  from  requiring  repairs  from  the  landlord  in  respect  of 
defects  of  this  character.  It  appears  to  me,  therefore,  that  while 
there  may  be  cases  in  which  the  purchaser  of  a  Iodise  may  require 
the  landlord  to  remedy  latent  structural  defects  of  the  character 
at  issue  in  this  action,  the  existence  of  that  remedy  against  the 
landlord  would  not  debar  the  purchaser  from  claiming  a  reduc- 
tion in  the  purchase-price  by  the  actio  qtutnti  miruyris.  It 
may  well  be  that  the  lessee  who  sold  his  lease  and  suffered  a 
reduction  in  the  purchase-money  under  these  circumstances  may 
have  an  action  against  the  landlord  either  directly  or  by  cession 
from  his  vendee.  I  am  by  no  means  satisfied  that  the  lessee,  if 
he  had  not  sold  at  all,  would  have  been  entitled  under  the 
circumstances  of  this  case  to  require  the  landlord  to  effect  the 
repairs,  the  necessity  of  which  was  revealed  by  a  closer  exami- 
nation of  the  building.  It  is  true  that  the  landlord  may  in  this 
way  have  buildings  repaired  for  him  at  the  expense  of  the 
vendor  lessee,  but  as  between  the  leasee  and  the  purchaser  the 
real  question  is  whether  the  former  has  received  from  the-  latter 
money  for  a  value  which  turned  out  to  be  non-existent. 

It  appears  to  me,  therefore,  that  the  plaintiff  company  is 
entitled  to  claim  a  reduction  of  the  purchase-price  of  £5000  by  a 
sum  representing  the  loss  of  value  caused  by  these  latent  defecta 
The  company  claims  that  the  money  it  cost  them  to  put  the 
place  in  repair  is  the  true  measure  of  this  loss.  Mr.  Ward,  for 
the  defendant,  contended  that  there  was  no  evidence  as  to  what 
the  real  value  of  the  place  was,  or  at  any  rate,  even  taking  the 
defects  into  consideration,  that  it  was  less  than  £5000.  Now  it 
appears  to  me  that  the  answer  made  by  Mr.  Leonard  for  the 
plaintiffs  on  this  point  is  sound.  £5000  was  the  price  agreed  on. 
Uoless  evidence  is  led  to  the  contrary,  that  must  be  assumed  to 
be  the  value.  Furthermore,  Jacoby  considered  £5000  the  value, 
and  endeavoured  to  secure  an  advance  up  to  that  amount  for  the 
purpose  of  purchasing  the  hotel,  and  was  unable  to  do  so.     The 
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evidence  to  my  mind  is  practically  conclusive  that  £5000  was  a 
fair  purchase-price,  and  this  valu^  was  not  attacked  by  any 
evidence  for  the  defence.  The  difference  in  value  to  the  plaintiff 
company  is  therefore  the  sum  which  they  had  to  expend  in  order 
to  put  the  premises  into  the  condition  in  which  they  bargained 
to  get  them,  namely,  in  good  order  and  condition  and  as  a  going 
concern.  I  am  not  sure  whether  they  could  not  have  claimed 
under  this  head  some  allowance  for  the  period  during  which  the 
premises  were  necessarily  closed  on  account  of  the  repairs,  bat 
this  claim  was  rested  entirely  on  the  defendant's  knowledge  of 
the  latent  defects.    . 

It  remains  therefore  to  determine  what  was  the  amooat 
necessarily  spent  in  repairs  for  the  purpose  of  putting  the 
building  in  decent  order.  This  question  could  much  more 
easily  have  been  decided  if  the  plaintiff  company  had  taken  the 
prudent  precaution  of  informing  the  defendant  of  the  steps 
which  they  were  going  to  take.  It  has  been  rendered  more 
difficult  by  the  fact  thtft  simultaneously  with  the  repairs  con- 
siderable improvements  were  made  to  the  hotel.  It  is  therefore 
necessary  for  me  to  scrutinise  the  plaintiffii'  daim  upon  this 
head  most  carefully,  and  to  reject  all  those  amounts  which  I  am 
not  satisfied  were  the  cost  of  repairs  which  were  absolutely 
necessary.  An  account  was  made  up  by  the  architect  (Mr. 
Choinier)  showing  the  total  expenditure  for  these  repairs  of 
£1324,  8s.  5d.  I  am  not  satisfied  that  the  removal  of  the  stair- 
case could  not  have  been  avoided,  and  under  any  circumstances, 
with  reference  to  the  main  staircase,  that  was  an  alteration  which 
would  have  been  made  apart  from  the  question  of  the  instability 
of  the  structure.  The  items  of  £40,  £12  and  £4  must  therefore 
be  deducted  from  the  expenditure  under  the  head  of  carpenters' 
items,  as  also  £1,  access  hatch  in  ceiling,  Under  the  masoniy 
items  must  be  deducted  the  sum  for  removii^  the  stairs,  £1,  8a ; 
the  sum  of  £6  in  respect  of  making  good  th^  kitchen  floor,  the 
deficiency  of  which  would  be  perfectly  visible  on  any  inspection; 
£8,  3s.  6d.  for  cement  washings  the  outside  walls  and  repairing 
them,  for  the  same  reason ;  the  sum  of  £6,  lOs.  for  plaster  cast 
ventilators,  which  appear  to  me  to  be  an  improvement  rather 
than  mere  repairs.    Under  the  head  of  plumber  must  be  deducted 
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the  item  for  a  new  elop  water  systeip,  £75,  becaune  it  appears  to 
me  that  this  expenditure  would  have  been  incurred  under  any 
circumstapces,  .and  it  is  rather  an  improvement  than  repairs. 
Under  the  head  of  painter  must  be  deducted  repairs  to  cracked 
panes  of  glass  and  replacing  same,  £5,  &s  this  cannot  be  called  a 
latent  defect  With  reference  to  the  extras  done  on  repairs  as 
per  contractors'  account,  the  item  for  painting  cement  facings  to 
the  front  and  making  good  bad  plaster  wo^k  and  cracks  is 
certainly  not  allowable  as  regards  the  front,  and  apparently 
refers  only  to  that.  It  must  'therefore  be  disallowed.  Painting 
and  repairs  to  the  cottage,  £30,  must  also  be  disallowed,  because 
no  evidence  was  led  to  show  that  this  was  required  in  respect  of 
the  cottage  because  of  latent  defects.  The  total  of  these  items 
amounts  to  £212,  12s.  6d.  This  deducted  from  £1174, 13a  5d., 
the  total  alleged  cost  of  the  repairs,  excluding  architect's  fees, 
leaves  an  amount  of  £962,  Ob.  lid.  To  the  latter  sum  must  be 
added  10  per  cent,  for  architect's  fees  on  repairs,  making  in  all 
£1058,  5s.  Of  course  these  repairs  were  more  valuable  to  the 
plaintiff  company  as  being  executed  this  year  than  if  they  had 
been  executed  at  the  time  when  the  lease  which  the  company 
bought  was  entered  into,  namely,  January,  1903.  The  architect 
Choinier  reckoned  that  for  the  first  few  years  lO  per  cent  depre- 
ciation should  be  taken  off  the  value  of  the  hotel,  the  life  of 
which  as  a  whole  he  reckoned  at  about  eight  years.  I  think, 
therefore,  two  years'  depreciation  ought  to  be  deducted  from  the 
total  £1058,  5s.  The  amount  of  the  depreciation  for  two  years 
(£211,  138.)  being  deducted  leaves  an  amount  of  £846,  12s., 
which  is  in  my  judgment  a  very  moderate  allowance  for  the  loss 
of  value  caused  by  these  latent  defects.  In  this  sum  the  plain- 
tiffs are  entitled  to  succeed,  and  against  it  must  be  set  off  £321, 
19s.  2d.,  the  sum  admitted  to  be  due  to  the  defendant  for  the 
stock  and  furaiture.  There  will  therefore  be  judgment  for  the 
net  balance  of  £524,  12s.  lOd.  in  favour  of  the  plaintiffs  with 
costs  in  convention  and  in  reconvention  so  far  as  the  reconven- 
tional  claim  has  increased  the  costs. 

Plaintiffs'  Attorneys:  van  Hulsteyn,  FeWvam  &  Fry;  De- 
fendant's Attorneys^  Damat  &  Davis. 
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PLATEWALL   SYNDICATE    v.   GOLOMBICK 

1905.    October  26,  27  and  81.    Mason,  J. 

Insolvency, — CompuiUory  9eque^ra/lion. — Incorreei  relttm  ofnmXUk  homo, 
— Disposable  property. 

Whera,  oil  an  application  for  the  seqaestration  of  a  debtor's  wtato 
made  on  the  ground  that  there  had  been  a  return  of  nulla  bona  to 
a  writ  issued  in  execution  of  a  judgment  obtained  against  him,  it 
appeared  that  Uie  return  was  .incorrect^  and  that  the  debtor  had 
informed  the  messenger  of  a  preferent  claim,  which  be  had  filed  in 
an  insolvent  estate,  and  which  would  in  all  probability  satisfy  the 
amount  of  the  writ^  the  Court  refused  to  grant  an  order  for 
sequestration. 

This  was  an  applicatipn,  on  notice,  for  an  order  placing  the 
estate  of  the  respondent  under  sequestration  on  the  ground  that 
a  return  of  niUla  boTia  had  been  made  to  a  writ  issued  in  exe- 
cution of  judgment  obtained  by  applicant  against  him  in  the 
magistrate's  court.  The  application  was  opposed  on  the  ground 
that  the  return  was  incorrect,  and  that  the  respondent  had  pointed 
out  suflScient  disposable  property  to  the  messenger  to  satisfy  the 
writ 

The  facts  appear  from  the  judgment. 

J.  W,  Peirtion  appeared  for  the  applicants, 
t/.  B.  Williamson  appeared  for  the  respondent. 
Cttr.  adv.  vult 

Postea  (October  31):— 

Mason,  J. :  The  plaintiffs  obtained  a  judgment  upon  appeal  in 
the  magistrate's  court  for  £129, 16s.  and  costs,  and  issued  a  writ 
in  the  ordinary  course.  The  messenger  made  a  return  that  the 
debtor  had  answered  that  he  had  no  money,  property  or  assets 
wherewith  to  satisfy  the  writ  or  any  portion  thereof,  and  that, 
no  movables  having  been  found  in  the  district,  the  messenger 
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made  a  return  of  nuUa  bancL.  Upon  ibis  retam  the  plaintiflb 
applied  for  a  provisioDai  order  of  jsequeatration,  which  the  debtor 
opposed  on  the  ground  that  he  was  solvent,  and  that  he  had  told 
the  messenger  of  sufficient  pi-operty  to  satisfy  the  writ  The 
return  admittedly  did  not  disclose  what  really  took  place ;  the 
debtor,  either  at  once  or  very  soon  after  the  presentation  of  the 
writ^  informed  the  messenger's  deputy  that  he  had  filed  a  pre- 
ferent  daim  in  one  Smookler's  insolvent  estate  for  £1706,  and 
had  an  interest  with  one  H.  Qolombick  in  stand  82,  Fordsburg. 
The  names  of  the  trustees  in  Smookler's  estate  were  also  given. 
The  messenger  made  no  inquiry  as  to  the  accuracy  of  these 
statements,  but  it  is  rjght  to  say  that  he  communicated  them  to 
idaintiflb'  attcnmeys. 

The  debtor  contends  that  the  creditor  was  bound  to  have  these 
assets  sold  in  execution  before  he  could  compulsorily  sequestrate. 
The  petition  is  rested  upon  the  return  of  ntiUa  boncL  Now  it  is 
dear  the  debtor  did  not  make  such  a  return ;  the  question  is,  Did 
he  point  out  sufficient  disposable  property  to  satisfy  the  writ  ? 
As  to  stand  82,  Fordsburg,  it  is  dear  that  the  debtor  is  a 
joint  registered  owner  of  stand  82,  Burghersdorp,  with  one 
M.  Qolombick,  that  the  stand  is  mortgaged  for  £600,  and 
that  while  the  debtor  values  it  at  £1250,  the  municipal  valua- 
tion is  £900.  The  mistake  in  the  locality  which  misled  the 
plaintiffii  was  due  to  the  &ct  that  the  stand,  though  really 
in  Burghersdorp  township,  is  within  the  area  popularly  called 
Fordsburg. 

Where  a  judgment  debtor  has  landed  property  which,  after 
payment  of  mortgages  and  expenses  of  sale,  will  realise,  or  is 
likely  to  realise,  the  judgment  debt,  the  messenger  is  not  justified, 
I  think,  in  making  an  unqualified  return  of  niMa  bona.  In  this 
case  I  very  much  doubt  whether  the  defendant's  undivided  half 
interest  in  this  land  could  be  sold  in  execution  for  a  sum  suffident 
to  satisfy  the  judgment  after  payment  of  the  mortgage  bond  and 
expenses  of  sale  under  sec.  14  of  Proclamation  21  of  1802;  it 
is  questionable  whether  a  forced  sale  .Would  more  than  cover  the 
bond  and  interest  and  expenses.  NowastothedaimonSmookler's 
insolvent  estate,  if  inquiry  had  been  made  of  the  trustees,  as  was 
done  by  the  CJonrt,  the  following,  facts  would  have  come  to  light : 
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The  debtor  had  built  a  house  for  the  insolvent  Smookler,  aud 
retained  possession  under  a  builder's  lien.  This  po88es8i<m  he 
had  been  directed  to  yield  up  to  the  trustee  in  order  that  ihe 
latter  might  realise  the  property  on  behalf  of  the  estate,  but 
without  prejudicing  his  claim  to  a  preference.  The  house  cost 
£2000,  and  an  offer  of  £1700  had  been  made  for  it  The  debtor 
had  proved  a  claim  for  £1706,  vouched  for  by  a  judgment  of  the 
court,  and  also  claimed  it  to  be  pref  erent  by  virtue  of  his  builder's 
lien  or  right  of  retention.  A  building  society  claimed  also  to  be 
preferent  over  the  property  upon  a  first  bond  for  £1200.  The 
trustee  had  not  yet  advertised  the  property  for  sale,  and  the 
expenses  of  insolvency  were  not  likely  to  exceed  £100.  The 
debtor  maintains  that  the  whole  daim  for  £1706  is  absolutely 
good,  and  contends  that  it  should  be  taken  in  execution  before 
any  compulsory  sequestration.  Mr.  Williamaon,  on  his  behalf, 
also  contends,  with  good  reason,  that  even  admitting  the  building 
society  bond  to  be  preferent  to  the  builder's  lien,  there  was 
an  ample  balance  to  pay  this  judgment  debt  and  costs,  which 
together  were  less  than  £150.  After  carefully  considering  the 
matter,  it  appears  to  me  that  there  is  every  prospect  of  this  claim 
for  £1706,  which  is  clearly  entitled  to  some  kind  of  preference, 
realising  the  amount  of  the  judgment  debt  and  costs,  laid  it 
seems  to  me  almost  impossible,  if  it  wero  properly  advertised, 
that  it  should  fail  to  cover  a  substantial  portioii  of  the  plainUA' 
claim. 

I  do  not  consider,  therefore,  that  the  plaintiflb  have  proved 
the  alleged  act  of  insolvency  under  sec  8  (6)  of  the  Insolvency 
Law.  I  recognise  that  it  may  very  well  prejudice  other  creditors 
if  this  claim  is  sold  by  auction,  and  that,  so  far  as  the  genetral 
interests  of  the  debtor's  estate  are  concerned,  a  trustee  could 
better  protect  them  than  an  execution  creditor ;  but  that  is  not  a 
ground  on  which  alone  the  Court  could  sequestrate-  an  estate,  not 
shown  to  be  insolvent.  I  do  not  express  l^ly  opinion  as  to  the 
manner  in  which  claims  of  this  kind  should  be  made  executable, 
but  I  have  -  no  doubt  that  they  can  be  sold  in  satisfaction  of 
magistrates'  courts  judgments  by  some  appropriate  process.  The 
applicatidii  for  the  provisional  order  of  sequestration  must  be 
refused  with  costs,  which  the  plaintiffs  will  be  entitled  to  set  off 
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agafnst  aoy  costs  they  may  have  obtained  in  the  magistrate's  court 
or  on  appeal,  and  the  balance,  if  any,  against  the  principal  of  their 
judgment 

Applicants'  Attorney :  J.  H.  Hogan;  Respondent's  Attorney : 
L.  Levy. 


In  rs  BALMORAL  MAIN  REEF  GOLD 
MINING  CO-,  LTD. 

1906.    October  26,  3L    Mason,  J. 

Company, — Liquidation, — Authoriiy  to  geU  without  an  order  of  oowrL-r-^ 
Applieation/or  confirmation  rfihe  saU, — Law  1^1894. 

Where  the  liquidaton  of  a  company  had  on  their  own  application  heen 
specially  authorised  by  the  Court  to  exeroiae  all  the  powers  con- 
tained in  sec  5  of  Law  1  of  1894  without  any  further  order  of 
oourti  and  had  thereafter  sold  the  assets  of  the  company,  subject 
to  the  condition  that  the  confirmatioo  of  the  Gourt  would  have 
to  bo  obtained  before  the  sale  could  bo  finally  ratified  and  con 
firmed,  the  Court  refused  to  entertain  an  application  for  confirma- 
ticm  of  the  sale. 

This  was  an  application  by  two  of  the  three  liquidators 
of  the  Balmoral  Main  Beef  Gold  Mining  Co.  for  an  order  con- 
firming ]BL  sale  by  them  of  the  assets  of  the  company  to  the 
Johannesburg  Consolidated  Investment  Ca,  Ltd.  The  appli- 
cation was  opposed  by  two  of  the  creditors  on  the  ground  that 
the  property  had  been  disposed  of  for  a  suui  far  below  its  actual 
value,  and  on  the  ground  that  no  contract  of  sale  had  been 
completed  inasmuch  as  one  of  the  liquidators  had  not  signed 
the  conditions  of  sale. 

The  facts  appear  from  the  judgment. 

J.  W.  Leona/rd,  K.C.  (with  him  S.  S.  Taylor),  appeared  for 
the  applicants. 
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J.  de  VilUers  (wibh  him  J.  Stratford)  appeared  for  the 
objecting  creditors. 

A.  E.  Balfour  appeared  for  the  Consolidated  Livestment 
Co.,  Ltd. 

Cur.  adv.  vuU. 

Poetea  (October  31)  :— 

Mason,  J.:  This  company  was  placed  finally  in  liquidation 
by  an  order  of  court  dated  the  18th  April,  1905,  under  which 
Messrs.  Solomon,  Marx  and  Edwards  were  appointed  liquidators, 
with  various  powers,  which  did  not  include  the  power  of  selling 
the  property  of  the  company. 

Upon  a  petition  setting  forth  the  desirability  of  selling  the 
assets  of  the  company  without  reserve  if  so  determined,  the 
Court,  on  the  18th  July,  1905,  by  a  special  order  granted  the 
liquidators  all  the  powers  contained  in  sec.  5  of  Law  1  of  1894, 
"  such  powers  to  be  exercised  without  further  order  of  court" 

The  liquidators  professed  at  their  meeting  of  the  2l8t  January, 
1905,  to  make  two  a  quorum,  and  at  meetings  at  which  only  a 
quorum  was  present  it  was  resolved  to  advertise  the  property  f<nr 
sale  ae^  a  going  concern  on  the  27th  September,  1905,  by  the 
auctioneer  A.  Meikle.  No  reserve  was  fixed.  The  liquidator, 
H.  D.  Solomon,  left  the  colony  on  the  28th  4Qgust,  1905,  and  is 
at  present  in  Europe,  from  whence  he  is  ejqpected  back  about  the 
end  of  the  year.  The  property  of  the  company  is  mortgaged  by 
concurrent  first  bonds  to  the  Johannesburg  Consolidated  Livest- 
ment  Co.,  Ltd.,  for  £110,000,  to  J.  Dale  Lace  for  £10,000,  and  to 
K  W.  Tompson  also  for  £10,000.  The  sale  by  auction  took 
place  as  advertised,  under  conditions  which  provided  inler  alia 
ihtX  **  the  confirmation  of  the  Court  will  have  to  be  obtained 
before  this  sale  can  be  finally  ratified  and  confirmed."  The 
Johannesburg  Consolidated  Investment  Co.,  Ltd.,  became  the  pur- 
chaser at  the  sum  of  £11,000,  and  the  conditions  of  sale,  forming 
a  contract  of  purchase  and  sale,  were  signed  on  the  27th  Septem- 
ber, 1905,  by  H.  F.  Strange,  manager  for  the  purchasing  com- 
pany, and  Messrs.  Marx  and  Edwards,  the  two  liquidators  in  the 
colony. 
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The  liquidators  now  move  the  C!ourt  to  confirm  the  sale,  and 
this  is  opposed  by  Messrs.  Dale  Lace  and  Tompson  on  the  ground 
that  there  is  no  contract  of  sale  binding  the  •  liquidators,  and 
that  it  will  be  greatly  to  the  prejudice  of  the  company  and  of 
the  objectors  as  creditors  that  the  Court  should  confirm  the  sale, 
because  the  property  is  clearly  worth,  and  can  certainly  be  sold 
for,  very  much  more  than  £11,000.  The  last  contention  rests 
upon  the  admitted  fact  that  the  purchasing  company  was  pre- 
pared, and  had  authorised  its  manager,  to  give  not  more  than 
£50,000,  and  upon  certain  terms  to  give  £25,000  or  £23,000  for 
the  property,  made,  it  is  true,  since  the  sale,  but  apparently 
offers  which  would  be  performed  if  accepted.  Now  the  first 
question  which  I  have  to  consider  is  whether  it  was  proper  to 
bring  this  sale  for  confirmation  before  the  Court.  The  liquida- 
tors specially  applied  for  authority  to  sell,  without  the  leave  oi 
the  Court ;  they  framed  their  advertisements  and  conducted  the 
sale  without  any  approval  of  the  Court,  and  they  now  apply  to 
be  discharged  from  a  responsibility  which  was  imposed  upon 
them  at  their  own  request  It  is  not  necessary  for  me  to  deter- 
mine whether  the  Court  can  exercise  jurisdiction  in  such  a  case, 
but  I  do  not  think  persons  are  entitled  to  impose  upon  the  Court 
the  duty  of  considering  whether  their  own  acts  are  valid  and 
proper  in  cases  of  this  nature. 

Without  expressing  any  opinion  as  to  whether  any  binding 
contract  of  sale  has  been  made,  or  whether  the  liquidators  are 
entitled,  if  none  exists,  to  endeavour  to  complete,  manifestly  to 
the  prejudice  of  the  company,  an  inchoate  transaction,  I  shall 
decline  to  make  any  order  on  this  application  except  with  regard 
to  the  (question  of  costs.  It  was  contended  that  Messrs.  Dale 
Lace  and  Tompson  had  no  locits  standi  in  any  application  by 
the  liquidators  for  the  confirmation  of  sale.  With  this  I  cannot 
concur.  The  liquidators  stand  towards  creditors  and  contribu- 
tories  in  the  position  of  trustees  (Buckley  on  CompanieSy  8tli  ed. 
p.  319),  and  it  would  be  manifestly  unjust  to  deny  to  the  credi- 
tors the  right  of  asking  the  Court  to  prevent  the  liquidators 
from  doing  an  act  which  could  be  clearly  shown  to  amount  to  a 
sacrifice  of  their  interests.  I  tliink,  therefore,  that  as  the  Court 
has  not  continued  the  sale,  and  has  thus  left  it  open  to  the 
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objectors  to  take  proceedings,  if  they  Choose,  for  setting  it  aside, 
or  staying  its  completion,  their  costs  should  come  out  of  the 
liquidation.  Under  all  the  circumstances  I  think  the  Johannes- 
burg Consolidated  Investment  Co.,  Ltd.,  are  entitled  to  the  same 
order.  As  to  the  liquidators,  no  question  is  raised  as  to  their 
bona  fides  J  and  they  will  receive  their  casts  in  the  usual  way. 
The  costs  of  the  objectors  and  the  purchasing  company  will  be 
paid  as  part  of  the  costs  of  liquidation,  and  are  not  to  be  levied 
by  writ  without  special  leave  of  the  Court. 

Applicants'  Attorneys':  van  Hulsteyn,  FeWuini  ct  Fry ;  At- 
torneys for  Creditors:  Frost,  Mulligan  &  Roatledgv ;  Attorneys 
for  Consolidated  Investment  Co. :  Webber  &  Wentzd, 


COMMERCIAL    HOTELS    CO.,  LTD., 
V.  DAVIDSONS  TRUSTEE. 

1905.    NoveviberlO,     Wessels,  J. 

Practice, — Lattdlord  atad  tenant, — Liquor  licetigen, — Covetiant  to  re- 
traiisfer, — Insolvency, 

D,  who  had  leased  an  hotel  from  C,  covenanted  that  in  the  event  of 
his  insolvency  or  failure  to  pay  the  rent  the  lea^e  should  deter- 
mine, and  C  should  have  the  right  lo  re-enter  upon  the  premises 
and  apply  to  the  licensing  authorities  for  a  retransfer  of  the  liquor 
license,  which  had  at  the  instance  of  C  been  transferred  into  the 
name  of  D  when  the  lease  was  entered  into..  D  became  insolvent 
and  failed  to  pay  the  rent.  Held,  that  C  was  entitled  to  an  order 
on  motion  directing  D's  trustee  to  exeoute  all  documents  necessary 
for  the  retransfer  of  the  license. 

This  was  an  application,  on  notice,  for  'an  order  authorising 
and  compelling  the  respondent  in  his  capacity  as  provisional 
trustee  in  the  estate  of  Robert  Davidson  to  sign  and  execute  the 
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necessary  power  of  attorney  for  the  purpose  of  transferring  to 
applicant  company  certain  hotel  and  retail  liquor  licenses  granted 
in  respect  of  the  Retreat  Hotel  at  Florida,  and  now  standing  in 
the  name  of  Davidson. 

The  facts  were  not  in  dispute.  On  the  29th  July,  1905,  the 
applicant  company  and  Davidson  entered  into  a  written  agree- 
ment, whereby  the  applicant  company  let  to  Davidson  certain 
premises  known  as  the  Retreat  Hotel  at  Florida  for  the  purpose 
of  carrying  on  an  hotel  business.  At  the  time  the  lease  was 
entered  into  there  were  in  existence  certain  general  retail  liquor 
licenses  which  were  granted  in  respect  of  the  said  premises,  and 
were  standing  in  the  name  of  a  former  tenant.  To  enable  David- 
son to  carry  on  the  hotel  business  an  application  was  made  to 
the  liquor  commission  at  the  instance  of  applicant  company  for 
the  transfer  of  these  licenses  into  the  name  of  Davidson,  which 
application  was  duly  granted.  By  a  clause  in  the  lease  it  was 
infrr  alia  provided  that  if  the  rent,  which  was  payable  monthly 
in  advance,  should  remain  unpaid  after  the  expiration  of  seven 
da^'s  from  the  time  of  its  having  become  due,  or  if  any  applica- 
tion should  be  made  for  the  compulsory  sequestration  of  David- 
son's estate,  or  if  he  should  commit  any  act  of  insolvency,  the 
company  should  have  the  right  to  re-enter  and  re-enjoy  the  demised 
premises  as  in  their  former  estate  as  if  the  lease  had  not  been 
entered  into, and  upon  any  such  determination  as  aforesaid  to  apply 
to  the  proper  licensing  authorities  for  the  immediate  transfer  of 
the  licenses  held  by  Davidson  in  connection  with  the  premises. 
For  the  purpose  of  the  transfer  of  such  licenses  Davidson  further 
undertook  to  execute  a  power  of  attorney  immediately  on  the 
signing  of  the  lease  in  favour  of  the  company  giving  full 
authority  to  make  application  for,  and  do  whatever  might  be 
necessary  in  connection  with,  the  transfer  of  the  licenses  to  the 
company,  which  power  should  be  irrevocable  during  the  existence 
of  any  obligation  or  liability  to  the  company  on  the  part  of 
Davidson  under  the  lease,  notwithstanding  previous  cancellation 
of  the  lease  by  the  company  for  any  cause  entitling  it  to  do  so. 
Such  a'power  was,  in  fact,  signed  and  executed  by  Davidson  on 
the  5th  May,  1905. 

On  the  27th  October,  1905,  an  order  provisionally  seques- 
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trating  the  estate  of  Davidson  and  appointin<^  the  respondent 
provisional  trustee  was  granted  by  the  Witwatersrand  High 
Court,  which  order  was  made  returnable  the  very  day  this  appli- 
cation was  made,  and  had,  by  the  time  this  application  was  heard, 
been  made  final.  Davidson  further  failed  to  pay  the  rent  of 
the  premises  for  the  months  of  September  and  October,  1905. 
The  applicant  company  was  desirous  of  applying  to  the  liquor 
commission  for  the  transfer  of  the  licenses  into  its  name  from 
the  name  of  Davidson,  but  the  power  of  attorney  executed  by  him 
for  the  purpose  had  become  useless  by  reason  of  his  insolvency. 

J,  de  Villiera,  for  applicant,  moved,  and  in  reply  to  a  question 
from  the  Court  as  to  whether  the  order  prayed  for  could  be 
granted  on  motion,  referred  to  the  case  of  Ohlsaon  v.  KvJir*8 
Tinistee  (18  S.C.  205). 

J.  Stratford,  for  the  respondent,  contra.  The  license  is  an 
asset  in  the  insolvent  estate. 

Wessels,  J.,  on  the  authority  quoted  granted  an  order  direct- 
ing the  respondent  to  transfer  into  the  name  of  applicant  the 
license  of  the  Retreat  Hotel  business  by  signing  such  documents  aH 
might  be  necessary  for  the  transfer  of  such  license.  The  costs 
of  the  application  were  ordered  to  come  out  of  the  estate. 

Applicant's  Attorneys  :  Baumann  &  OilJUlan ;  Respondent's 
Attorneys  :  Steytler,  Beyers  &  Orimvier, 
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SMITH  V.   CENTRAL  SOUTH  AFRICAN 
RAILWAYS. 

1905.    November  13, 14  and  16.     Wessels,  J. 

Injuries, — Hurrying  to  catch  a  train, — Negligence, 

A  passenger  who,  instead  of  using  the  ordinary  way  provided  at  a 
station  for  the  purpose  of  reaching  a  train,  elects  to  adopt  a  course 
which  he  ought  to  know  is  improper  and  dangerous  is,  in  the 
absence  of  negligence  on  the  part  of  the  railway  authorities,  not 
entitled  to  recover  damages  for  injuries  sustained  through  a  fall 
along  the  way  so  adopted  by  him.  The  question  of  negligence  on 
the  part  of  the  railway  authorities  depends  upon  the  requirements 
of  the  particular  station  in  question. 

This  was  an  action  for  the  recovery  of  £2500  as  and  for 
damages  for  injuries  alleged  to  have  been  sustained  by  reason  of 
tho  negligence  of  the  defendants. 

The  plaintiff  alleged  that  while  lawfully  attempting  to  reach 
one  of  the  defendants'  trains  at  Driehoek  station  on  the  evening 
of  tlie  9th  March»  1905,  he  stumblerl  and  fell,  whereby  he  was 
severely  injured.  This  fall  and  the  injuries  so  received  he 
alleged  was  due  to  the  negligence  of  the  defendants  for  the 
following  reasons:  (a)  The  carriages  for  the  reception  of  pas- 
sengers intending  to  travel  by  the  up  trains  were  placed  at 
inconvenient  and  dangerous  places  in  the  station,  in  that  no 
mode  of  access  to  the  same  was  provided,  and  all  passengers 
were  invited  and  compelled  by  the  defendants  to  approach  and 
enter  the  carriages  by  crossing  over  the  railway  lines  from  the 
only  platform  to  the  place  where  the  train  was  drawn  up;  (6) 
the  station  was  improperly  and  insufficiently  lighted  for  the 
safety  of  passengers  during  the  hours  of  darkness;  (o)  the 
plaintiflf,  while  attempting  to  reach  the  train  in  question, 
stumbled  and  fell  over  an  obstruction  which  the  defendants 
had  negligently  allowed  to  remain  between  the  lines  in  the 
way  along  which  passengers  were  accustomed  and  authorised 
to  pass  and  repass  to  and  from  defendants'  trains. 
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The  defendants  denied  all  negligence,  and  pleaded  contribu- 
tory negligence  on  the  part  of  the  plaintiff.  Tliey  alleged  that 
he  wrongfully  and  unlawfully  crossed  the  rails  at  a  point  where 
no  crossing  was  provided  instead  of  making  use  of  the  ordinary 
croasing  provided ;  that  he  wrongfully  and  unlawfully  attempted 
to  board  the  train  from  the  wrong  side;  that  finding  the  doom 
thereof  locked,  he  sought  to  run  round  the  train  in  order  to 
board  it  from  the  other  side,  and  that  failing  in  the  attempt  he 
wrongfully  attempted  to  board  the  train  while  in  motion. 

The  facts  appear  from  the  judgment 

/.  W.  Leonard,  K.C.  (with  him  C  F.  StaUard),  appeared  for 
the  plaintiff. 

Said  Sclommi'  (with  him  S.  S.  Taylor)  appeared  for  the 
defendants. 

Cur,  adv.  vvlt 

Postea  (November  16) : — 

Wessels,  J.:  The  plaintiff  in  this  case  sues  the  Railway 
Department  for  damages  because,  as  he  alleges,  the  Railway 
Department  through  its  negligence  has  caused  him  an  injury. 
The  Railway  denies  any  negligence,  and  pleads  that  the  accident 
was  caused  by  the  negligence  of  the  plaintiff.  The  facts  I  find 
in  this  case  are  as  follows : — 

The  plaintiff  intended  to  travel  from  Driehoek  station  to 
Johannesburg  on  the  night  of  the  9th  March  by  the  train  leaving 
Driehoek  at  8*20.  He  arrived  at  the  station  just  as  the  train 
was  coming  in,  and  asked  the  signalman  if  that  was  the  Johan- 
nesburg train.  The  signalman  replied,  ''  Yes,  hurry  up  and  go 
round  the  train."  This  was  said  because  the  plaintiff  was  on  the 
wrong  side  of  the  train  for  mounting.  There  are  three  lines  of 
rail  at  this  station,  one  running  along  the  platform  for  pas- 
sengers going  to  Oermiston,  another  along  the  platform  for  those 
going  to  Johannesburg,  and  one  line  between  the  two.  Tlie 
train  was  on  the  centre  line  of  rails.  There  is  only  one  entrance 
to  the  station,  and  that  is  on  the  side  of  the  platform  for  pas- 
sengers going  to  Germiston.  Consequently  passengers  for 
Johannesburg  have  to  come  in  on   the  Germiston    platform. 
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cross  over  the  line  and  board  the  train  on  the  other  side.  On 
the  (xermiston  platform  side  the  doors  of  the  train  were  locked. 
The  two  platforms  were  lit  by  three  or  four  paraffin  lamps  on 
each.  The  Germiston  platform  had  a  retaining  wall  2  ft.  6  in. 
high,  and  towards  either  end  the  platform  gradually  sloped 
down  to  the  level  of  the'  rails.  At  the  Johannesburg  side  of  the 
platform  there  was  a  level-crossing  made  of  ballast  flush  with 
the  rails  in  such  a  way  that  barrows  and  trolleys  could  run  over 
the  rails. 

The  plaintiff  was  late  for  his  train,  and  when  the  signalman 
told  him  to  go  round  he  leapt  down  the  wall  of  the  Driehoek 
platform  in  a  hurry,  made  for  the  guard's  van  end  of  the  train, 
and  in  some  inexplicable  manner  fell  and  was  thrown  under  the 
wheels.  As  he  withdrew  from  under  the  train  his  hand  and 
forearm  were  caught  under  the  moving  train  and  crushed.  The 
case  he  tried  to  make  on  the  pleadings  and  in  Court  was  that 
there  were  heaps  of  ballast  on  the  permanent  way,  that  he 
tripped  over  some  obstacles  on  the  permanent  way  and  fell. 
He  called  two  witnesses  who  deposed  that  there  were  heaps  of 
ballast  and  earth  on  the  way,  and  he  tried  to  induce  the  Court 
to  infer  that  he  must  have  fallen  over  one  of  these  heaps  and  so 
met  with  his  accident.  Now  I  am  quite  satisfied  that  the  wit- 
nesses who  swore  to  these  heaps  on  the  line  were  mistaken,  and 
that  M  the  time  of  the  accident  the  permanent  way  was  clear  of 
all  obstructions  apd  in  perfect  order.  The  witnass  Beer  said 
that  these  heaps  were  placed  there  when  some  cross  over  rails 
were  -removed ;  but  it  has  been  conclusively  proved  by  the  wit- 
nesses for  the  defence  that  the  cross  over  rails  were  not  touched 
until  some  months  later.  Mr.  Stegman  saw  the  station  at  the 
end  of  March,  and  then  no  doubt  the  permanent  way  was  much 
disturbed ;  but  that  was  due  to  a  lifting  of  the  rails,  which  took 
place  a  few  days  before  his  visit,  and  therefore  some  three  weeks 
after  the  accident. 

At  the  time  of  the  accident  the  permanent  way^w^  in  its 
normal  condition.  Mr.  Leonard  appreciated  this,  and  then  strove 
to  set  up  the  case  that  even  if  the  permanent  way  was  undis- 
turbed and  in  its  normal  condition  the  lights  were  inefficient, 
and  it'  was  in  pome  way  due  to  the  want  of  lights  that  the 
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plaintiff  fell.  The  witnesses  for  the  plaintiff  informed  me  that 
the  station  was,  so  to  say,  in  total  darkness.  The  witnesses  for 
the  defence  said  that  what  with  the  station  lights  and  the  lights 
of  the  train  the  way  was  well  lit  up.  I  informed  counsel  that  I 
would  see  for  myself  what  light  a  train  threw  on  the  permanent 
way.  I  went  to  Doornfontein  §tation  on  a  rainy  night  and 
watched  the  8'33  train  to  Germiston  pass.  The  windows  were 
nearly  all  closed  and  frosted  with  rain.  All  the  station  lights  were 
at  my  request  turned  out,  and  all  the  light  there  was  upon  the 
permanent  way  came  from  the  train  and  two  lamps  some  150 
yards  away.  I  was  quite  satisfied  that  the  light  of  the  train 
was  enough  to  make  the  rails  of  the  permanent*  way  stand  out 
quite  clearly.  In  fact  I  could  distinguish  the  individual  stones 
forming  the  ballast  on  the  permanent  way.  I  am  therefore 
quite  satisfied  that  the  light  from  the  train  was  quite  enough  to 
light  up  the  permanent  way  in  such  a  manner  that  a  person 
walking  on  that  permanent  way  could  distinctly  see  the  rails 
and  the  road. 

Now  the  plaintiff'  has  to  prove  to  me  some  negligence  on  the 
part  of  the  Railway,  and  also  that  he  used  reasonable  care  in 
using  the  road.  He  was  a  station-master  in  Natal,  and  is  there- 
fore presumably  ac(|uainted  with  the  nature  of  the  road  and  the 
dangers  such  a  road  presents.  I  am  convinced  that  he  was  in  a 
great  hurry,  that  he  leapt  down  the  retaining  wall  (some  2  ft. 
6  in.  high)  and  tried  to  run  over  the  line,  and  that  in  some 
inexplicable  way  he  .slipped  and  was  shot  forward  under  the 
train.  So  late  was  he  that  he  had  no  time  to  extricate  himself 
completely  before  the  train  moved  on. 

In  what  does  the  negligence  of  the  defendants  consist  ?  The 
suggestion  is  that  there  should  have  been  more  light.  I  am 
clear  that  tlie  accident  was  not  caused  on  account  of  the  want  of 
light  on  the  road.  It  was  also  suggested  that  there  should  have 
been  a  board  indicating  the  crossing.  It  may  be  true  that  such 
a  board  is  advisable,  but  it  was  not  the  absence  of  such  a  board 
which  caused  the  accident.  No  sane  person,  and  least  of  all  an 
ex-railway  station-master,  would  expect  a  crossing  in  the  middle 
of  the  platform  when  there  was  a  wall  2  ft.  6  in.  high.  It  was 
somewhere  near  the  middle  of  the  platform  that  he  leapt  down. 
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The  croARing  had  to  be  at  either  end  ot  the  platform,  bat 
the  plaintiff  did  not  go  near  either  end,  for,  judging  from  the 
place  where  the  accident  occurred,  it  i.s  clear  to  me  that  the 
plaintiff  leapt  down  the  wall  on  to  the  rails  somewhere  near 
the  middle,  hoping  to  get  round  the  guard's  van  in  time  to 
board  the  train. 

Now  the  plaintiff  tells  me  that  he  met  the  signalman  on  the 
Qcrmiston  platform.  If  this  is  so,  he  might  have  followed  the 
signalman  over  the  lines;  for  there  is  no  doubt  that  the  latter 
gave  the  right  of  way  to  the  train,  and  that  he  crossed  over  to 
the  other  side.  I  must  presume  that  he  did  so  in  the  ordinary 
way  by  the  level-crossing  in  front  of  the  engine. 

Now  I  admit  that  passengers  are  entitled  to  expect  that  a 
station  should  be  suiHciently  lit  up  to  enable  them  to  see  where 
they  are  going ;  but  as  long  as  that  light  is  provided  (it  matters 
not  whether  by  station  lamps  or  train  lights),  they  have  no  riglit 
to  complain.  If  a  passenger  hurries  to  catch  his  train  and  comes 
across  an  obstruction  which  he  was  not  bound  to  expect,  it  may  be 
that  he  is  entitled  to  complain ;  but  if  he  chooses  to  leap  down  a 
station  wall  and  cross  the  rails,  and  then  meets  with  an  obstruc- 
tion which  he  did  not  know  to  be  there,  I  cannot  see  what  right 
lie  has  to  hold  the  Railway  Department  liable  for  an  accident. 
That  the  permanent  way  is  there  with  its  rails  the  plaintiff 
knew;  that  he  ought  not  to  jump  down  the  station  wall  the 
plaintiff  should  have  known ;  that  he  should  have  run  along  the 
station  instead  of  jumping  down  the  wall  he  should  also  have 
known;  and  therefore  by  adopting  a  course  which  he  must  have 
known  to  be  wrong  and  dangerous  he  took  the  risk  in  his  own 
hands,  and  cannot  be  heard  to  complain.  Though  I  agree  with 
Mr.  Leonard  that  a  station  should  be  well  lit  up,  I  think 
that  the  same  amount  of  light  required  for  a  large  and  busy 
station  like  Park  or  Capetown  is  not  required  for  a  siding  or  for 
a  small  station  like  Driehoek.  We  must  look  to  the  circum- 
stances of  the  country  and  the  amount  of  traffic.  I  think  for  a 
small  station  like  Driehoek  the  station  lights,  together  with  the 
lights  of  the  train,  were  (juite  enough  to  enable  the  plaintiff  to 
see  where  he  was  going.  Even,  therefore,  if  he  were  entitled  to 
leap  on  to  the  lines  (which,  however,  I  find  he  was  not),  there 
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was  quite  enough  light  for  him  to  see  clearly  the   natural 
obstacles  such  as  rails  on  the  permanent  way. 

In  his  hurry  he  neglected  to  take  such  care  as  a  reasonable 
man  should  have  taken,  and  cannot  blame  the  Railway  Depart- 
ment. How  the  accident  was  caused  I  do  not  know,  but  the 
plaintiff  has  failed  to  prove  to  me  that  it  was  caused  by  the 
negligence  of  the  Railway  Department,  and  therefore  judgment 
must  be  for  the  defendants  with  costs. 

Plaintiffs  Attorneys:  Hufchinaon,  Sons  tfe  Russell:  Defend- 
ants' Attorneys :  Bell  cfc  Tancred. 


SCHULTZ  BROS.  v.  ROODEPOORT  VENTURE 
SYNDICATE. 

1905.     October  11,  25  and  Noveinber  17.     Mason,  J. 

Purchase  and  sale, — Delay  in  giving  possession, — Vacua  possession — 
Damages, 

The  plaintiffs  bought  certain  stands  from  the  defendants,  it  being 
agreed  between  the  parties  that  the  purchase-price  should  be  pay- 
able in  instalments,  that  transfer  should  be  effected  after  due 
payment  of  the  last  instalment,  and  that  "  possession  of  the  pro- 
perty must  be  taken  by  the  purchasers  on  the  day  of  the  sale, 
from  which  period  the  property  is  at  his  sole  risk,  loss  or  profit." 
After  the  sale  it  was  discovered  that  a  cottage  which  had  been 
hand  fide  built  by  the  proprietor  of  an  adjoining  stand  prior  to  the 
sale  encroached  to  a  considerable  extent  on  the  stands  bought 
by  the  plaintiffs,  a  fact  which  the  defendants  apparently  were  not 
aware  of  at  the  time  of  the  sale.  HeJd^  that  the  defendants  were 
bound  to  evict  the  adjoining  proprietor,  and  that  they  were  liable 
in  damages  to  the  plaintiffs  for  the  delay  in  giving  them  undis- 
turbed possession. 

This  was  an  action  for  the  recovery  of  £2000  as  and  for 
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damages  alleged  to  have  been  sustained  by  reason  of  a  delay  on 
the  part  of  the  defendants  in  giving  transfer  and  possession  of 
stands  545  and  546,  both  of  which  were  situated  in  the  Roode- 
^ioort  district,  and  formed  part  of  a  block  of  four  stands  bought 
by  the  plaintiffs  from  the  defendants.  The  agreement  provided 
that  the  purchase-price  should  be  payable  in  instalments ;  that 
transfer  should  be  effected  after  due  payment  of  the  last  instal- 
ment, and  that  '*  possession  of  the  property  must  be  taken  by  the 
purchaser  on  the  day  of  the  sale,  from  which  period  the  property 
is  at  his  sole  risk,  loss  or  profit"  After  the  sale  the  plaintiffs 
discovered  that  a  cottage,  which  had  been  bond  fide  built  by  the 
proprietor  (called  Renault)  of  an  adjoining  stand  prior  to  the  sale, 
encroached  to  a  considerable  extent  on  stands  545  and  546,  a 
fact  which  the  defendants  apparently  were  not  aware  of  at  the 
time  of  the  sale.  The  plaintiffs  thereupon  opened  negotiations 
with  the  defendants,  who  at  first  declined  to  do  anything ;  but 
though  they  never  admitted  liability,  ultimately  took  proceedings 
against  the  adjoining  proprietor,  which  after  great  delay  resulted 
in  the  removal  of  the  encroachment.  The  defendants  denied  that 
there  had  been  any  delay  on  their  part  in  giving  transfer ;  and 
with  regard  to  the  claim  in  so.  far  as  it  was  based  on  the  alleged 
delay  to^ve  possession,  they  contended  that  there  was  no  obliga- 
tion on  them  to  evict  Renault,  and  that  they  had  discharged  their 
obligations  as  vendors  by  granting  the  plaintiffs  a  clear  title  to 
possession. 

The  facts  appear  in  detail  from  the  judgment. 

C,  0,  Ward  (with  him  S.  F.  Goch)  appeared  for  the  plaintiffa 

J.  de  ViUiera  (with  him  Saul  Solomon)  appeared  for  the 
defendants. 

Cur.  adv.  vult. 

Po8tea  (November  17): — 

Mason,  J.:  The  plaintiffs  bought  on  the  2nd  August,  1902, 
stands  546  and  547  in  the  township  of  Rood«poort  from  the 
defendant  syndicate  for  the  sum  of  £400,  payable  one-fourth  in 
cash  and  the  balance  in  three  instalments  at  intervals  o^^  three, 
six  and  nine  months.     On  the  I8th  August  the  plaintiffs  also 
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bought  stands  545  and  548  in  the  same  township  for  £350, 
payable  upon  the  same  terms.  Both  purchases  were  made  under 
a  written  contract  of  sale  which  provided  that  transfer  was  to 
be  effected  after  due  payment  of  the  last  instalments,  and  that 
possession  of  the  property  must  be  taken  by  the  purchaser  on 
the  day  of  sale,  from  which  date  it  was  to  be  at  his  sole  risk,  loss 
or  profit.  The  four  stands  formed  one  block,  and  the  plaintiffs 
determined  to  construct  a  row  of  shops  on  the  property,  and  for 
this  purpose  procured  plans  at  the  cost  of  £15.  They  also  had 
secuied  promises  from  prospective  tenants.  When  a  builder, 
whom  the  plaintiffs  contemplated  employing,  came  to  search 
for  the  pegs  upon  the  property,  he  found  that  a  cottage  belong- 
ing to  an  adjoining  proprietor  called  Renault  encroached  upon 
stand  545  for  an  area  of  25  ft.  by  50  ft.,  and  upon  stand  546  for 
a  triangular  area  of  which  the  two  sides  were  7  ft  and  25  ft. 
The  plaintiffs  thereupon  immediately  demanded  full  possession 
of  their  stand  545  fi*om  the  defendant  syndicate,  and  unsuccess- 
ful negotiations  took  place  with  Renault.  The  plaintifis  con- 
tinued pressing  for  delivery  of  possession  of  stand  545.  The 
defendant  syndicate  at  first  declined  to  do  anything,  but,  though 
they  never  admitted  any  liability,  ultimately  took  proceedings 
against  Renault,  which  after  great  delay  resulted,  sometime  in 
June  or  July,  1904,  in  the  removal  of  the  encroachment. 

The  evidence  satisfies  me  that  the  plaintiffs  never  acquiesced 
in  the  delay  in  giving  them  possession,  but  persisted  in  their 
demand.  The  evidence  also  satisfies  me  that  until  summons  was 
issued  no  notice  was  given  to  the  syndicate  of  any  encroachment 
upon  stand  546,  nor  were  they  aware  of  it. 

Transfer  of  stand  546  was  given  in  April,  1903;  transfer  of 
stand  545  was  not  given  until  September,  1904.  The  payment 
of  tiie  last  instalment  on  this  stand,  and  consequently  the  trans- 
fer, stood  over  until  the  decision  of  the  action  against  Renault; 
and  so  far  as  any  delay  in  tlie  tiansfer  of  this  stand  is  concerned 
the  plaintiffs  acquiesced  in  it,  but  only  in  consequence  of  the 
inability  of  the  defendants  to  give  them  possession,  their  right 
to  which  they  never  waived.  The  township  apparently  had 
been  once  laid  out  as  mining  claims  which  were  afterwards  con- 
verted into  stands.     Renault  had  secured  his  stand  before  the 
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defendant  syndicate  got  transfer,  and  there  was  nothing  in  the 
evidence  suggesting  that  he  had  wilfully  trespassed  by  building 
on  stands  645  aqd  646,  or  that  the  defendant  syndicate  wasaware 
of  the  encroachment  at  the  time  they  sold  these  standa 

The  plaintiflb  claim  £2000  as  general  damages,  which  they 
Blleg^  they  have  sustained  by  reason  of  the  syndicate's  delay  in 
giving  transfer  and  possession  of  stand  546  and  possession  of 
stand  546.  In  addition  to  challenging  the  items  which  are 
alleged  to  constitute  these  damages,  and  whidi  I  shall  examine 
later  <ui,  the  defendants  deny  all  liability  upcm  the  ground  that 
there  was  no  duty  on  them  to  evict  Renault^  and  that  they  had 
discharged  their  obligations  as  vendors  by  granting  the  plaintiflb 
a  clear  title  to  possession.  This  argument,  which  was  aUy  urged 
by  Mr.  de  VilUers,  was  based  upon  Voet^  9, 1, 10  and  11,  whare 
it  is  stated  that  the  vendor  is  only  bound  to  give  vacant  posses- 
sion, and  that  he  is  understood  to  do  this  when  he  makes  such  a 
delivery  of  thib  thing  sold  that  it  cannot  be  redaimed  by  another, 
and  when  therefore  the  purchaser  would  be  successful  in  a  suit 
for  the  possession.  Mr.  de  ViUdera  argued  that  as  the  defendant 
q^dicate  had  given  the  plaintiA  such  a  posseesory  title  as  would 
make  them  successful  in  an  action,  they  had  discharged  their 
obligation.  Now  without  discussing  the  question  whether  tha 
doctrine  of  vacant  possession  is  really  applicable  to  contracts 
of  purchase  and  sale  of  immovable  property  under  our  system  of 
registration,  or  whether  it  is  not  rather  a  principle  of  the  dvil 
law  dependent  on  special  conditions  no  longer  in  existence 
(Hunter's  Soman  Law,  2nd  ed  pp.  368, 370  and  900),  it  appears 
to  me  that  it  is  not  applicable  to  the  present  case.  The  authori- 
ties lay  down  dearly  that  the  seUer  must  give  the  purchaser  free 
and  ezdudv^  possession,  and  that  the  essence  of  a  contract  of 
sale  is  that  the  purchaser  shall  be  able  to  enjoy  the  property 
(2  Burge,  pp.  88&-41 ;  Pothier,  CoTfUrat  de  VevUe,  sees.  1  and 48; 
Dig.  19, 1,  2  (1)  and  11  (2, 18, 17)). 

It  appears  to  me  also  in  this  case  that  the  provision  in  the 
contract  of  sale  imposing  on  the  purchaser  the  duty  of  taking 
possession  upon  the  day  of  sale  implies  a  corresponding  obliga- 
tion upon  the  vendors  to  give  possession,  and  this  is  dearly 
dM!erent  to  the. right  of  possession  which  is.  conferred  by  title, 

T.P.    05—40 
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because  transfer  is  to  be  taken  nine  months  after  the  date  of 
sale.  The  case  of  Macindoe  and  Sindair  v.  Burmentery  which 
was  decided  in  the  Baud  High  Court  (15th  and  17th  June,  1904), 
and  which  was  also  very  much  relied  on,  differs  very  materially 
from  the  present  case.  There  land  was  purchased  which  was 
in  the  occupation  of  a  tenant,  and  in  respect  of  whose  tenancy 
provision  was  made  in  the  contract  of  sale.  The  tenancy  expired 
upon  a  day  on  which  it  was  provided  that  the  purchasers  should 
have  possession.  The  tenant  without  any  right  declined  to  re- 
move, whereupon  the  vendor  brought  an  action  of  ejectment  against 
him  and  he  was  ejected.  The  purchasers  thereupon  brought  an 
action  for  damages  for  delay  against  their  vendor  and  their 
claim  was  dismissed.  This  appears  to  me  to  present  entirely 
different  circumstances  and  an  entirely  dtflforent  obligation  to 
the  one  which  is  now  before  me.  The  case  of  Fu^nney  v.  Orag^a 
Estate  (6  N.LR  279)  oontaina  a  dictum  of  the  late  Sir  Hekkt 
Connor  which  is  somewhat  in  support  of  the  defendants'  oon- 
tention,  but  the  circumstaaces  there  also  do  not  resemble  those 
in  the  present  case.  Here,  so  far  as  one  can  judge,  Renault 
could  not  have  been  ejected  from  stand  545  without  the  payment 
of  compensation  for  his  improvements,  and  it  seems  to  me  impos- 
sible to  impose  any  such  obligation  upon  the  purchasers,  even 
though  they  be  entitled  to  recover  any  compensation  which  they 
may  have  had  to  pay  from  their  vendors. 

I  have  therefore  come  to  the  conclusion  that  the  plaintiffs 
were  entitled  to  demand  possession  of  this  property  free  from  the 
encroachment,  and  that  the  defendants  must  pay  sudi  damagw 
as  the  plaintiffs  may  have  established  as  due  to  the  delay  in 
giving  possession  of  stand  545. 

The  general  claim  for  damages  was  made  Up  in  this  way: 
The  plaintiffs  say  that  if  they  oould  have  built  the  block  iC 
shops  in  accordance  with  their  original  intention  they  would 
have  made  a  proiit  of  £150  a  month,  and  that  therefore  the 
failure  to  obtain  possession  of  stands  546  and  546  caused  them 
the  loss  of  this  profit.  There  is  no  reason  for  thinking  that  the 
defendant  syndicate  had  any  knowledge  of  the  purpose  for  which 
the  plaintiffs  bought  these  stands,  and  the  claim  therefore  is  one 
for  special  damages  for  which  it  is  impossible  to  hold  them  liable. 
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Moreover,  I  can  see  no  reason  why  the  plaintiffs  could  not  have 
Qonstructed  shops  upon  three  of  the  stands.  In  additicm  to  tiiis, 
the  plaintiffs  very  shortly  after  the  sale  sold  two  of  the  stands 
to  the  Standard  Bank  for  the  sum  of  £1200»  and  stand  546  has 
been  sold  at  some  unspecified  date  for  the  sum  of  £800.  I  do 
not  see  how  it  can  possibly  be  contended  that  the  plaintiffs 
would  be  entitled  to  the  profits  they  would  have  made  if  they 
had  not  sold  the  stands,  and  also  to  the  profits  on  the  actual  sale 
as  well.  £16  was  claimed  in  respect  of  the  plans  made  for  this 
block  of  stands.  This  also  seems  to  me  to  be. special  damage  not 
claimable  under  the  head  of  general  damages,  even  though  it 
were  not  too  remote.  With  reference  to  stand  546,  which  has 
been  sold  at  a  handsome  profit  exceeding  £600, 1  cannot  see  any 
evidence  that  the  plaintifls  suffered  any  damage  in  respect  of 
this  particular  stand  by  reason  of  any  delay,  and  they  never 
complained  of  any  damage  or  of  any  encroachment  until  the 
summona 

With  reference  tp  stand  545,  there  is  no  doubt  that  the 
plaintiffs  have  been  kept  out  of  possession  and  have  beed  unable 
to  turn  the  stand  to  any  profitable  use.  I  do  not  think  they 
could  have  been  expected  to  build  on  a  portion  of  the  stand,  but 
I  have  before  me  absolutely  not  a  particle  of  evidence  as  to  what 
profit  could  have  been  made  out  of  this  particular  stand.  The 
plaintifls  might  perhaps  have  built  on  it  and  made  a  profit  out 
of  the  sub-letting,  or  perhaps  they  might  have  sold  it  at  a  good 
price,  or  they  might  perhaps  have  let  the  stand  without  a  build- 
ing. Indeed  I  think  it  most  probable  that  they  could  have  made, 
and  very  likely  would  have  made,  some  profit  out  of  the  stand ; 
but  I  can  only  guess  at  the  amount,  and  I  cannot  lay  my  hands 
on  any  evidence  to  justify  any  pai*ticular  figure.  It  is  the  duty 
of  a  plaintiff  to  prove  bis  damages  in  the  same  way  as  any  other 
claim  which  be  may  have.  I  do  not  therefore  see  hqw  I  can 
give  any  damages  in  respect  of  loss  of  profit  due  to  the  delay  in 
delivering  possession  or  transfer  of  these  stands.  But  it  seems 
to  me  that  the  plaintifls  are  clearly  entitled  to  the  interest  upon 
the  money  which  they  paid  during  the  period  that  the  stand 
remained  idle,  and  also  to  the  stand  license  which  they  had  to 
pay  for  the  same  time.    The  former  item  amounts  to  £18,  lOsi 
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and  the  latter  to  £8,  12b.  6d.,  being  for  twenty-three  monthi  at 
7a  6d  per  month.  There  must  therefore  be  judgment  for  the 
plaintiffs  for  the  sum  of  £27,  28.  6d.,  and  this  judgment. should, 
I  think,  cany  only  magistrate's  court  costa  Hie  main  claim  of 
the  plaintiffs  was  for  an  extravagant  amount  which  could  not  be 
supported,  and  even  if  I  had  felt  myself  entitled  to  guess  the 
damage  which  I  think  they  may  have  sustained^  I  should  have 
awarded  in  all  a  sum  less  than  £100. 

Plaintiffs'  Attorneys:  Booth  A  Savory;  Defendants'  Attor- 
neys: Dumat  A  Davis. 


CURTIS  V.  JOHANNESBURG 
MUNICIPALITY. 

1905.    November  20,  21.    Wessels,  J. 

Municipaliiy.'-'Aeiwn  agaimi  JohanmeAwrg  Town  CcumaL — Ofdimtmm 
i{PrifHUe)qflW>i. 

On  the  26th  July,  1905,  the  i^aintiff  issued  Bummons  against  the- 
Jbhannesburg  Town  Ck>uncil  in  an  action  the  cause  of  which  arose 
on  the  2drd  January,  1904.  HM,  that  the  action  was  barred  by 
sec  14  of  Ordinance  4  (PriTate)  of  August^  1904,  in  tenns  of 
which  it  is  provided  that  all  actions  against  the  council  shall 
be  brought  within  six  months  of  the  time  when  the  cause  cC  such 
actions  arose. 

On  the  26th  July,  1905,  the  plaintiff  issued  summons  in  an 
action  feigainst  the  defendants  for  the  recovery  of  £5000  as  and 
for  damages  alleged  to  have  been  sustained  by  reason  of  their 
negligence,  in  that  they  had  negligently  left  exposed  and  protrud- 
ing to  a  considerable  extent  above  ground  in  a  street  constructed 
by  them,  known  as  Abel  Street,  Berea  Estate,  vrithin  the  munici- 
pal area  of  Johannesburg,  a  hydrant,  with  which  the  plaintiff 
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while  riding  along  the  said  road  on  the  28rd  Januaiy,  1904» 
eoUided,  with  the  result  that  he  was  violently  thrown  from  his 
faiq^cle  and  was  severely  injured. 

The  defendants  pleaded  irUer  aUa  that  the  action  was  barred 
by  see.  14  of  Ordinance  4  (Private)  of  August,  1904,  in  terms  of 
which  it  was  provided  that  "  all  actions  against  the  council  shall 
be  brooj^t  within  six  months  of  the  time  when  the  causes  of 
such  actions  arose.  .  .  .** 

J.  de  ViUiers  (with  him  Saul  Solomon)  appeared  for  the 
plaintiff 

J.  W.  Leonard,  K.C.  (vdth  him  R.  Feelham),  appeared  for 
the  def endanta 

WsasXLS,  J.,  sustained  the  plea  in  bar,  and  on  appeal  being 
noted  subsequently  gave  the  following  reasons  for  his  judg- 
ment:— 

In  this  case  the  plaintiff  sued  the  defendants  for  damages 
resulting  fromihe  alleged  negligence  of  the  defendants  in  leaving 
exposed  in  Abel  Boad  a  hydrant  against  which  the  biqrde  of 
plaintiff  collided,  and  whereby  plaintiff  was  caused  serious 
injuries.  Defendants  pleaded  in  bar  sec  14  of  Ordinance  4 
(Private)  of  1904,  which,  according  to  the  defendants'  contention, 
took  away  plaintiffs  right  of  action  inasmuch  as  the  alleged 
cause  of  action  arose  more  than  six  months  prior  to  the  action. 
It  was  admitted  by  counsel  that  the  accident  whereby  plaintiff 
was  injured  took  place  more  than  six  months  before  legal  pro- 
ceedingB  were  begun,  also  that  the  accident  took  place  prior 
to  the  passing  of  the  Act  The  proceedings  were  actually  com- 
menced some  eleven  months  after  the  passing  of  the  Ordinance. 
Mr.  Leonard  contended  that  sec.  14  of  Ordinance  4  of  1904  means 
that  no  one  shall  be  allowed  to  bring  an  action  unless  he  com- 
mences that  action  within  six  months  after  the  cause  of  action 
arose.  The  statute  is  retrospective,  and  the  Court  has  no  power 
to  hear  the  action  even  if  the  cause  of  action  arose  prior  to  the 
passing  of  the  Ordinance.  The  section  takes  away  no  vested 
right  inasmuch  as  it  is  merely  one  of  procedure.  Mr.  de  ViUiere 
contended  that  the  language  of  the  statute  is  couched  affirmatively, 
and  there  is  no  sanction  in  case  of  non-compliance,  and  that 
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therefore  no  obligation  is  cast  upon  a  plaintiff  to  begin  his  action 
within  six  montha  But-  even  if  the  statute  is  obligatory,  the 
Court  will  not  presume  that  the  legislature  intended  to  take 
away  a  vested  right.  My  opinion  was  that  the  meaning  of  the 
statute  is  that  actions  must  bo  brought  within  sir  months  after 
the  cause  of  action  arose,  and  that  as  this  limitation  was  a  matter 
of  procedure  it  has  a  retrospective  effect  and  takes  away  the 
Court's  jurisdiction  to  hear  the  complaint.  I  based  my  views 
on  the.  following  reasons :— r 

(1)  A  statute  framed  in  the  aiGrmative  may  be  quite  as 
obligatory  as  one  framed  in  the  negative ;  see  iZ.  v.  Churcfi- 
wardens  of  All  Saints,  Wigan  (1  App.  Cas.  629);  HardcasUe, 
Interpretation  of  Statutes,  at  p.  264,  and  cases  there  cited. 

(2)  Statutes  may  be  roughly  divided  into  directory,  per- 
missive, mandatory  and  oUigatory.  Now  this  section  is  clearly 
not  directory,  for  it  is  not  some  non-essential  instruction  to  the 
public  It  cannot  be  construed  into  an  advice  to  the  public  to 
bring  their  w^ions  within  six  months.  For  the  same  reasons  it 
cannot  be  said  to  be  permissive  or  mandatory,  for  there  is  no 
question  of  option  here.  If,  therefore,  the  words  have  any 
meaning  then  that  meaning  must  make  the  Act  obligatory.  The 
meaning  of  the  wofds  is  quite  clear.  They  mean  that  persons 
who  wish  to  bring  actions  against  the  municipality  must  do  so 
within  six  months  after  the  cause  of  action  arose.  Every  action 
brought  against  the  council  shall  be  brought  within  six  months 
of  the  time  when  the  cause  of  action  arose.  The  effect  of  the 
words  is  that  no  action  may  be  brought  after  six  months  have 
elapsed  from  the  time  when  the  cause  of  action  arose.  It  is 
obligatory  therefore  for  the  plaintiff  to  bring  this  action  within 
six  months  after  the  cause  of  action  arose. 

(3)  When  once  the  meaning  and  effect  of  the  statute  have  been 
ascertained,  it  makes  no  difference  that  it  alters  the  common  law. 
It  is  quite  clear  in  this  case  that  the  legislature  intended  to  alter 
the  common  law.  According  to  the  common  law  a  |daintiff  could 
bring  his  action  within  thirty  years  with  certain  exceptions ;  but 
the  legislature  has  so  modified  the  common  law  that  if  the  de- 
fendant is  the  Johannesburg  Municipality  the  action  must  be 
brought  within  six  months.    As  the  legislature  has  not  left  the 
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matter  doubtful,  the  fact  that  it  alters  the  common  law  cannot 
affect  the  construction  of  the  words  of  the  Act. 

(4)  The  next  question  is  whether  the  section  must  be  so 
construed  as  to  take  away  rights  of  action  which  accrued  prior  to 
the  Act.  Statutes  of  limitation  are  not  presumed  to  take  away 
vested  rights.  The  vested  rights  remain,  but  the  remedy  to 
enforce  those  rights  by  the  judgment  of  a  court  of  law  is  taken 
away.  The  oUigatio  which  could  be  enforced  by  the  order  of 
•a  court  remains  as  an  obligatio  naturalia.  This  no  doubt,  is 
highly  technical,  but  it  is  part  of  our  law,  aa  it  is  of  the  law  of 
England.  Limitation  of  actions  whereby  a  plaintiff  is  required 
to  bring  his  action  within  a  certain  prescribed  time  belongs  to 
the  lex  fori  or  the  law  of  procedure.  This  is  the  view  of  the 
English  courts  (Don  v.  Lippman,  5  R.C.  330),  and  this  view  has 
been  followed  by  the  South  African  courts,  and  to  my  knowledge 
by  the  late  High  Court.  I  am  aware  that  different  views  have 
been  held  in  other  countries  (Bar,  Interruitioncd  Law,  p.  624, 
Gillespie's  translation);  Dut  I  think  that  our  practice  in  this 
respect  follows  the  English  practice.  If  then  the  provision  in 
see.  14  does  not  take  away  the  vested  rights,  but  takes  away  the 
remedy  after  six  months  from  the  time  the  cause  of  action  arose, 
it  forms  part  of  the  law  of  procedure  and  is  retrospective  (see 
Gairdner  v.  Lticas,  [1878]  3  App.  Cas.  603). 

I  cannot  distinguish  the  present  case  from  The  Ydun  (L.R.  Pro- 
bate, [1899]  236).  By  the  Public  Authorities  Protection  Act,  1893, 
and  which  came  into  force  in  January,  1894,  an  action  against 
a  public  authority  must  be  commenced  six  months  next  after  the 
act,  neglect  or  default  complained  of.  The  Ydun  suffered  an 
injury  in  September,  1893,  but  the  suit  against  the  harbour 
authority  of  Preston  was  not  brought  until  1898.  The  Court  of 
Appeal,  affirming  the  decision  of  Sir  Francis  Jeune,  held  that 
as  the  statute  limiting  the  time  within  which  the  action  should 
be  brought  dealt  with  procedure  only  it  was  retrospective,  and 
the  action  was  barred  after  the  expiration  of  six  months  from 
the  default  complained  of.  The  wording  of  the  Public  Authorities 
Act  is  couched  in  the  negative  and  our  section  in  the  affirmative 
language,  but  if  the  meaning  and  construction  I  have  given  to 
sec.  14  is  correct  I  fail  to  see  how  the  difference  in  the  form  of 
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the  words  csan  alter  the  fandamental  principle  embodied  in  the 
decision.  The  plea  in  bar  was  therefore  npheld  by  me,  and 
judgment  given  for  the  defendants  vdth  costs. 

Plaintiffs  Attorney:   W.  H.  Diddnaon;  Defendants'  Attor- 
neys :  Lance  &  Hayle. 
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1906.    November  6,  7, 8, 10, 11  and  24.    Wksels,  J. 

Broker, — Mixing  ftp  qfiraneaeiione  entered  inio  an  behalf  of  a  principal 
wiA  ikom  eniered  tnio  on  Am  own  behaif 

Whi»e  a  broker  entrusted  with  the  parchase  of  ahaiea  so  mixes  up 
tranaactions  entered  into  by  him  on  behalf  of  his  principal  with 
those  entered  into  on  his  own.  behalf  that  it  is  impoesible  to 
ascertain  from  his  books  which  particular  shaiea  were  boo^t  for 
his  principal  and  which  for  himself^  the  principal  is  entitled  to 
repudiate  the  transactioDS  alleged  to  have  been  entered  into  on  his 
behali 

All  the  facts  of  this  ease  appear  in  detail  from  the  judgment 
delivered. 

Saul  Solomon  appeared  for  the  plaintiff. 

J.  fkjm  Hoytema  appeared  for  the  defendant 

Owr.  adv.  vuU. 

Poelea  (November  24)  :— 

Wbbseub,  J. :  In  this  case  plaintiff  originally  sued  the  defend- 
ant for  damages  for  the  wrongful  sale  of  certain  Zaberi  shares  in 
1904;  but  as  the  plaintiff  did  not  have  the  means  of  gcnng  on  he 
made  default,  and  the  defendant  obtained  absolution  from  the 
instance. 
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Later  on  (daintiff  proceeded  again  and  filed  Uie  declaration  in 
the  present  case  on  the  1st  August,  1905.  The  case  that  he  made 
on  declaration  was  that  defendant  had  longht  28  Zaberi  shares 
for  him  and  held  2  others  as  deposit,  in  all  26,  and  that  he 
wrongfoUy  sold  these  25  and  refused  to  account  for  proceeds, 
and  that  therefore  plaintiff  suffered  £800  damages. 

The  plaintiff  later  on  filed  an  amended  dedaration  in  which 
he  abandoned  this  form  of  action,  and  set  up  another  to  the  eflbct 
that  an  agreement  had  been  made  on  the  27th  August,  1904, 
to  the  effect  that  defendant  undertook  to  deliver  46  Zaberi 
shares  to  plaintiff;  that  he  failed  to  do  so,  and  that  through 
defendant's  failure  plaintiff  suffered  damages  to  the  extent  of 
£800.  On  this  the  trial  commenced,  but  it  soon  became  dear 
that  defendant  had  kept  plaintiff  completely  in  the  dark,  even 
after  the  trial  began,  as  to  what  the  real  transaction  was. 

Plaintiff  asked  me  to  allow  him  to  amend  so  as  to  bring  the  true 
issue  before  the  Court  now  that  he  had  heard  more  or  less  what 
defendant  really  had  done  with  regard  to  his  shares.  This  I 
allowed  on  account  of  defendant's  grossly  irregular  conduct  as  a 
broker,  and  because  he  had  so  systematically  kept  defendant  in 
the  dark.  It  was  not  plaintiff's  fault  that  he  was  not  able  at 
the  first  instance  to  place  before  the  Court  his  real  case.  The 
true  facts  had  to  a  certain  extent  come  to  light,  and  I  gave 
plaintiff  every  facility  to  amend  because  defendant  could  in  no 
way  be  embarrassed  or  prejudiced. 

naintiff  then  made  the  following  case : — 

(1)  That  defendant  never  really  bought  the  shares  for  the 

plaintiff,  and  that  therefore  the  plaintiff  is  entitled  to 
demand  back  moneys  paid  by  him  to  defendant  on 
account  of  Zaberi  shares. 

(2)  Alternatively,  if  the  defendant  did  buy  the  shares  he 

wrongfully  sold  them,  thereby  causing  plaintiff  dama- 
ges to  extent  of  £800. 

(3)  Alternatively  £800  damages  tar  breach  of  the  agreement 

of  the  27th  August  as  set  out  in  amended  declaration, 
and  the  failure  to  deliver  45  shares  against  payment 
of  £100. 
This  then  was  the  case  which  eventually  defendant  had  to 
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meet.  To  this  case  defendant  pleaded  a  denial,  and  set  oat  the 
following  facts :  That  he  bought  for  plaintiif  from  January  to 
February,  1904,  23  Zaberi  shares  ;  22nd  August  to  24th  Septem- 
ber 11  shares,  and  on  3rd  September  a  call  on  6  shares — costing 
in  all  £1438,  5s. ;  that  he  sold  13  on  plaintifi's  account  because 
he  had  failed  to  pay  some  £92, 10s.  due  on  these  shares. 

This  left  plaintiff  indebted  to  him  £1345, 15s.  on  the  purchase 
and  sale  of  the  shares.  Plaintiff  had  paid  him  £657,  and  there- 
fore there  was  still  a  balance  of  £688,  15s.  for  which  he  claimed 
in  reconvention.  All  this  is  set  out  in  an  account  which  defend- 
ant attaches  to  his  pleadings. 

It  is  therefore  plaintiff's  duty  to  satisfy  me : — 

(1)  That  no  shares  were  really  bought  for  him. 

(2)  That  if  the  shares  were  bought  they  were  wrongfully 

sold. 

(3)  That  the  agreement  of  the  27th  was  that  defendant 

undertook  to  deliver  to  plaintiff  45  Zaberi  shares  upon 
payment  of  £100. 

I  find  the  following  facts :  Plaintiff  had  received  from  a  client 
named  Spiers  at  Victoria  West  some  £500  to  speculate  with  on 
joint  account  in  Zaberi  shares.  He  instructed  defendant  to  buy 
for  him  in  the  Johannesburg  market,  and  defendant  proceeded  to 
do  so.  Whenever  defendant  bought  shares  he  acquainted  plain- 
tiff by  wire  of  his  purchases,  and  defendant  remitted  whatever 
moneys  he  was  asked  to  remit.  From  the  11th  to  the  14th 
January  8  shares  were  bought  and  sold  for  about  the  same  price, 
so  these  may  be  left  out  of  the  transaction.  The  first  transaction 
was  the  purchase  of  1  share  for  £52.  This  sum  defendant  explains 
in  his  Ifitter  of  the  12th  January,  1904,  is  made  up  of  the  face 
value  of  the  share  (£5)  together  with  a  premium  of  £47— in  all 
therefore  £52. 

The  next  transaction  defendant  is  also  advised  by  wire  as  a 
purchapse  of  4  Zaberis  at  £36  premium.  These,  however,  form 
part  of  the  8  which  were  sold.  The  next  4  of  the  8  above  men- 
tioned were  also  bought,  and  all  were  duly  paid  for.  Plaintiff 
then  instructed  defendant  to  buy  10.  Defendant  wires, "  Bought 
5  at  £24,"*  and  Tib  Tfhetftion  was  made  in  this  case  of  premium. 
Plaintiff  asks  the  defendant  to  buy  more  at  £18,  and  also  asks 
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him  what  amount  is  to  be  remitted.  Defendant  replies,  "  Remit 
meantime  £92 ; "  this  is  done  promptly.  Defendant  tht»n  informs 
plaintiff  that  he  bought  5  at  £18,  and  again  that  he  bought  4  at 
£17.  He  asks  for  the  money,  and  this  is  promptly  wired.  Again 
defendant  informs  plaintiff  that  he  has  bought  6  at  £6,  7&,  and 
again  he  is  promptly  paid.  Defendant  then  wires  that  he  bought 
bought  2  more  at  £6,  10s. 

Plaintiif  then  asks  for  a  statement,  and  this  is  forwarded  to 
him  on  the  24th  February.  This  shows  that  23  sliares  had  been 
purchased  at  £378,  5s.  There  is  a  postscript  that  "  Premiums 
are  not  included  in  the  statement."  On  the  26th  February 
defendant  wires,  "Are  you  paying  up  further  call  Zaberis?"  to 
which  follows  a  letter  in  which  defendant  says,  "I  have  not 
heard  from  you  in  reply  to  my  letter  and  wire  with  reference  to 
the  payment  of  the  further  calls  on  these  shares."  On  the  29th 
March,  1904,  defendant  writes  plaintiff  a  letter  and  in  the  post- 
script says, "  How  about  premiums  on  Zaberis ;  must  come  to 
an  arrangement."  Plaintiff  then  came  to  Johannesburg,  and  an 
interview  took  place  between  plaintiff  and  defendant. 

Mr.  Solomon's  contention  is  that  these  shares  were  never 
really  bought  for  Brinkman.  His  view  is  that  Short  never 
got  the  scrip  for  these  shares,  that  he  merely  speculated  •  in 
differences,  and  he  points  out  that  the  so-called  premiums  are 
never  brought  up  in  the  counterfoils  of  the  broker's  note-book, 
that  no  account  of  these  premiums  was  ever  sent,  that  the  only 
account  was  that  of  the  24th  February,  1904,  that  defendant 
never  made  it  quite  clear  what  he  meant  by  premiums,  and  that 
Short  is  a  most  unreliable  witness,  whose  books  are  in  a  great 
state  of  confusion. 

Now  it  is  a  fact  that  Short  woa  speculating  on  his  own  behalf 
in  Zaberis,  and  that  he  never  kept  his  own  transactions  apart 
from  those  of  his  clients.  The  only  books  he  can  produce  are 
two  small  pocket-books  with  brief  notes  of  transactions.  In 
the^  books  are  numerous  loose  leaves.  From  these  he  tells  us 
his  clerk  made  entries  in  a  so-called  entry  book.  Here  we  find 
Brinkman's  name  occurs  frequently  as  a  purchaser,  but  the  iden- 
tification numbers  of  the  share  certificates  are  in  no  case  put 
down  against  Brinkman's  name  as  is  done  in  the  case  of  many  of 
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his.other  clienta  In  the  ooonterfoils  of  the  broker's  note-book 
the  transactions  appear,  but  there  are  pencil  nobas  on  these, 
*'  Debit  Brinkman,  credit  principal,",  and  hy  principal  is  meant 
Short  On  these  notes  there  is  no  memo  of  any  premioms  doe 
by  Brinkman  to  Short,  so  that  on  the  face  of  these  counterfoils 
it  would  appear  as  if  the  price  paid  for  the  shares  is  the  price 
which  appears  in  the  various  wires.  It  would  therefore  appear 
as  thouffh  Short  set  aside  his  own  shares  for  Brinkman,  and 
never  went  into  the  market  to  buy  on  account  of  Brinkman. 
Defendant  admits  that  he  wad  speculating  in  these  shares*  and 
indeed  from  his  entry  book  this  would  appear  very  clearly  to 
have  taken  place  on  a  large  scale,. 

I  believe  Brinkman  when  he  says  that  Short  never  sent  him  a 
single  broker's  note,  and  although  repeatedly  asked  for  a  state- 
ment of  account  defendant  was  never  able  to  produce  one.  Hie 
little  note-books  never  make  any  mention  of  the  seller.  In  the 
purchases  alleged  to  be  on  Brinkman's  account  in  August*  1904, 
there  are  not  even  counterfoils.  In  one  case  at  least  we  have  a 
broker's  note  made  by  Lazarus  &  Mackenzie,  which  purports 
to  sell  to  Short  2  Zaberi  shares  on  the  22nd  Januaiy  at  £26 
premium.  One  of  these.  Short  tells  us,  was  for  Brinkman.  No 
note  of  this  was  made  at  the  time,  for  the  pencil  note  *'One 
Brinkman  "  in  the  document  was  made  by  defendant's  attorney 
when  quite  recently  they  were  trying  to  make  up  the  account. 

Another  note  from  Evans  ft  Jones,  Short  tells  ns»  also  con- 
tains 4  Zaberi  shares  bought  for  Brinkman,  but  here  the  price 
is  £28,  and  no  such  sale  to  Brinkman  appears  on  the  counterfoil 
of  this  broker^s  note-book.  Here  also  is  a  pencil  note  *"  Brink- 
man,"  but  this,  like  the  last,  was  made  by  defendant's  attorney 
at  their  recent  attempt  to  make  up  an  account  Now  Short 
swears  that  these  shares  were  all  bought  for  Brinkman,  and  if  I 
could  accept  Mr.  Short's  word  implicitly  I  might  still  find  that 
though  he  was  careless  he  did  actually  buy  these  shares  in  the 
market  for  Brinkman.  I  regret  to  say,  however*  that  I  cannot 
rely  on  Mr.  Short's  word.  I  do  not  believe  him  when  he  says 
that  he  sent  broker's  notes  to  Brinkman,  because  Brinkman 
wrote  for  these  and  Short  never  replied,  *'I  have  sent  them  to 
you."    Not  once  did  Brinkman  ask  for  broker's  notes,  but  re- 
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peatecDy,  and  never  did  Short  answer^  "I  sent  them  to  yoo." 
Brinkman  swore  he  received  none,  and  this  statement  of  his  was 
not  even  qnestioned. 

Again,  Short  declares  he  wrote  to  Brinkman  on  the  8th  April 
that  he  would  sell  shares  against  him.  He  produces  a  press  copy 
letter.  Now  that  letier  was  written  by  himself  and  copied  by 
him.  It  is  sqneezed  in  at  the  bottom  of  the  page  below  another 
letter  of  that  date,  when  in  the  ordinary  course  it  would  have 
been  copied  on  the  next  clean  sheet  It  is  the  only  letter  so 
copied,  and  the  only  letter  Mr.  Short  can  point  out  as  being 
written  and  copied  by  himself.  Now  Short  tells  us  he  was  very 
anxious  about  this  letter,  and  therefore  he  copied  it  himself.  Tet 
he  never  posted  it  himself,  and  no  such  letter  ever  reached 
Brinkman.  Now  this  letter  book  contains  a  full  index  of  all 
letters  written  to  Brinkman,  but  this  page,  and  this  only,  does 
not  occur  in  the  index  against  Brinkman's  name.  I  therefore 
conclude  from  these  and  other  circumstances  that  Short  did  not 
on  the  8th  April  write  or  post  this  letter  to  Brinkman,  and  that 
it  was  afterwards  squeezed  into  the  comer  of  page  28  of  the 
letter  book  in  order  to  supply  evidence  of  notice  to  Brinkman 
that  he  intended  selling  against  him.  Again,  some  of  the  broker's 
notes  produced  are  extremely  suspicious.  They  are  manifestly 
torn  out  of  a  counterfoil  book.  Mr.  Short  tells  me  that  he  some- 
tiibes  tore  out  the  notes  without  filling  in  the  counterfoil.  Why  ? 
It  is  not  the  ordinary  course  of  his  business,  as  his  counterfoil 
book  showa  He  (pves  no  explanation  why  he  adopted  this 
coilrse,  and  I  cannot  consequently  help  viewing  his  evidence 
upon  this  point  also  with  suspicion.  In  August  Brinkman 
specially  comes  up  from  the  Cape  Colony  to  interview  Short 
and  to  get  an  account  from  him,  and  though  he  calls  twice  and 
leaves  notes  for  Mr.  Short  the  latter  makes  no  attempt  to  see 
him,  and  when  they  do  meet  Short  can  give  plaintiff  no  infor- 
mation as  to  what  the  details  were  of  the  transactiona  All  these 
very  suspicious  circumstances  taken  together  lead  me  to  the  con- 
clusion that  I  can  place  no  reliance  whatever  on  Mr.  Short's 
testimony.  That  being  so,  I  cannot  accept  his.  mere  word  that 
he  bought  the  shares  for  Brinkman  in  the  open  market.  All  the 
probabilities  are  in  favour  of  the  view  that  he  was  buying  Zaberi 
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shares  largely,  and  that  }ie  held  a  number  of  these  bought  at 
varying  prices,  and  that  when  he  wired  to  Brinkman,  "  I  have 
bought  for  you  such  and  such  shares,"  he  meant,  "  I  hold  myself 
liable  to  deliver  to  you,  when  called  upon,  Zaberi  shares  at  the 
prices  quoted  by  me."  This  was  within  Short's  peculiar  know- 
ledge, but  not  within  that  of  Brinkman,  and  therefore  the  quea- 
tion  arises  whether  under  such  circumstances  the  plaintiff  is 
entitled'  to  say,  "  I  repudiate  the  whole  transaction  now  that  I 
have  found  out  the  particulars,  and  you  must  return  to  me  the 
money  I  paid  you." 

It  is  quite  clear  to  me  that  Short  did  one  of  two  things : 
he  either  bought  the  shares  on  the  open  market  for  Brinkman, 
and  mixed  the  shares  so  bought  with  his  own  under  the  be- 
lief that  he  was  responsible  to  Brinkman  for  the  shares  he 
bought;  or  else  he  bought  shares  on  his  own  account,  and 
when  Brinkman  wired  to  him  he  intended  to  supply  him  at 
market  prices  out  of  his  own  stock  of  shares ;  or,  as  another 
alternative,  he  never  bought  shares  for  Brinkman,  but  held  him- 
self out  as  liable  to  supply  Brinkman  with  the  shares  when 
called  upon«  It  is  quite  impossible  from  Short's  books  to  say 
what  he  really  did,  but  one  thing  is  quite  certain — he  never 
set  aside  any  particular  shares  as  being  the  shares  he  bought  for 
Brinkman.  He  was  never  in  a  position  to  render  any  account  to 
Brinkman,  and  the  account  made  up  by  Short  and  his  attorney 
is  wholly  unreliable.  Now  if  a  broker  acts  in  such  a  way  that 
his  own  shares  are  mixed  up  with  those  of  his  clients  and  he  is 
unable  from  his  books  to  show,  s^hat  shares  he  bought  for  his 
client,  can  his  client  then  say,  "  f  repudiate  the  whole  transaction 
and  demand  a  restitutio  in  integrum, "  1 

It  is  the  duty  of  a  broker,  when  called  upon,  to  furnish  his 
client  with  an  accurate  account  showing  when  and  from  whom 
he  bought  the  shares  which  he  alleges  to  have  purchased  for  his 
client  Public  policy  demands  that  he  should  do  this,  for  other- 
wise brokers  may  defraud  their  clients  without  the  latter  ever 
being  able  to  detect  the  fraud.  If  a  broker  speculates  on  his 
own  account  and  buys  for  his  client  those  very  shares  in  which 
fie  is  himself  speculating,  unless  he  keeps  an  accurate  set  of 
booths  detailing  each  transaction  so  minutely  that  it  can  readily 
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be  traced,  his  client  could  never  know  whether  any  particular 
shares  were  bought  for  him  or  for  the  broker.  In  this  very  case 
the  shares  rose  and  fell  almost  hourly,  and  the  broker  who  has 
no  adequate  books  would  alwajrs  be  open  to  the  suspicion  that 
the  high-priced  shares -were  bought  for  his  clients  and  the  low- 
priced  shares  for  his  own  account  In  Pearse  v.  Green  (1  Jacob 
and  Walker,  135-45)  the  Master  of  the  Rolls  said:  "It  is  the 
first  duty  of  an  accounting  party,  whether  an  agent,  a  trustee,  a 
receiver  or  an  executor  ...  to  be  constantly  ready  with  his 
accounta"  This  he  cannot  do  unless  he  keeps  proper  books  in 
which  the  transactions  executed  for  his  clients  are  set  out  clearly 
and  accurately.  I  cannot  conceive  of  an  agent  from  whom  the 
Court  will  exact  more  rigid  accounting  than  a  broker. 

It  is  not  sufficient  for  a  broker  to  say,  "I  hold  myself  resix>n- 
sible  to  deliver  so  many  shares  to  my  clients ; "  he  must  be  able 
to  say,  .**  On  such-and-such  a  day  I  bought  for  you  from  so-and- 
so  the  number  of  shares  you  asked  me  to  buy,  and  my  books 
show  it  clearly."  If  he  cannot  show  to  his  client  the  exact 
nature  of  the  transaction,  the  latter  is  at  liberty  to  repudiate 
it  and  to  demand  back  his  money.  It  was  Mr.  Short's  duty 
to  show  to  me  that  he  bought  the  shares  from  so-and-so  on 
Brinkman's  account  at  the  prices  stated  in  his  wires,  and  he  han 
wholly  failed  to  do  so.  Upon  Mr.  Short  lies  the  burden  of 
proving  that  he  bought  the  shares  for  Brinkman,  and  to  produce 
to  me  the  proot  of  those  purchases.  His  mere  statement  I  do 
not  accept,  and  the  books  he  produces  show,  if  anything,  that 
the  shares  were-  not  bought  specially  for  Brinkman.  Suppose 
then  that  he  never  bought  the  shares  specially  on  Brinkman's 
account,  and  this  is  the  view  I  prefer  to  take,  then  Brinkman  is 
entitled  to  say,  "I  repudiate  the  transaction  and  want  my  money 
back."  Supposing,  on  the  other  hand,  he  intended  to  buy  shares 
for  himself  and  Brinkman  indiscriminately,  but  kept  no  books 
of  the  transactions,  and  never  set  aside  the  shares  purchased  for 
Brinkman,  then,  as  Short  admitted,  he  held  himself  out  as  re- 
sponsible to  Brinkman  for  a  certain  number  of  shares.  In  this 
case  he  fbust  be  considered  to  have  sold  to  Brinkman  his  own 
shares.  In  that  case  he  cannot  be  said  to  have  bought  the  sliai  i  s 
for  his  client  Brinkman.     In  either  case,  therefore,  Brinkman  ii? 
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entitled  to  repudiate  the  transaction.  Mr.  van  Haytema  con- 
tended that  the  first  amended  plea  did  not  oover  the  case  of  a 
sale  of  his  own  shares  by  Short  to  Brinkinan.  I  cannot  accept 
that  view.  If  defendant  passed  on  his  own  shares  to  plaintiff  he 
cannot.be  said  to  have  bought  shares  as  a  broker  for  plaintiff, 
and  that  is  what  the  plea  alleges.  On  the  authority,  therefore, 
of  Evans  A  Jones  y.  Johnston  ([1904]  T.H.  238)  and  Idrnger- 
mannas  case  (decided  in  the  Supreme  Court),  I  find  that  plaintiff 
is  entitled  to  repudiate  the  whole  transaction,  and  to  demand 
back  his  money.  Judgment  will  therefore  be  in  convention  as 
well  as  in  reconvention  for  the  plaintiff  for  the  sum  of  £512,  5s. 
with  costs,  less  £144, 15&  paid. 

Plaintiff's  Attorney:  Henry  Lindmy ;  Defendant's  Attor- 
neys :  Prindoo  ct  Pearson. 


LITTLEJOHN    v.    NORWICH   UNION   FIRE 
INSURANCE  SOCIETY. 

1905.    November  15, 16  and  24.    Wessels,  J. 

Insurance, — Htuhand  and  wife. — HusbancTe  huurable  inieretU  in  the 
property  of  the  vnfe. —  Whelhsr^  htuband  may  sue^^Interpreiatiun 
qf  insurance  contract. 

Where  a  husband  and  wife  married  out  of  community  of  property 
carried  on  their  joint  household  from  the  profitu  derived  from 
a  business  belonging  to  the  wife,  which  was  under  the  entire 
control  and  management  of  the  husband,  Hdd^  that  the  husband 
had  an  insurable  interest  in  such  business.    * 

A  husband  who  has  in  his  own  name  insured  property  belonging  to 
his  wife,  in  which  he  has  an  insurable  interest,  may  sue  in  his 
own  name  on  the  policy. 

The  conditions  of  an  insurance  policy  provided  that  the  policy  should 
be  void  if  the  insured  fail  to  give  notice  of  "  a  change  in  the  nature 
of  the  occupation  either  of  tlie  premises  or  of  the  adjacent  premises." 
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iTeM^  in  view  of  an  Amerioan  dedidoiiy  that  the  fact  of  the  ad jacseot 
premian  having  heoome  vacant  did  not  amount  to  a  change  in  the 
nature  of  the  occupation  of  such  adjacent  premiflesi  and  that  con- 
sequently no  notice  was  necessary. 

This  was  an  action  for  the  recovery  of  £1500,  alleged  to  be 
due  under  a  certain  poliqr  of  insnrance  against  loss  by  fire 
effected  by  the  plaintiff  with  the  defendants  with  regard  to 
certain  goods. 

The  defences  raised  by  the  defendants  were :  (1)  That  the 
plaintiff  had  no  insurable  interest  in  the  goods,  and  was  not 
entitled  to  sue  on  the  policy.  (2)  That  if  he  had  an  insurable 
interest  the  value  thereof  was  not  £1600.  (3)  That  the  policy 
was  void  by  reason  of  a  breach  on  the  part  of  the  plaintiff  of  the 
following  conditions :  (a)  By  dause  1  of  the  conditions  of  thie 
policy  it  was  inter  alia  provided  that  *'the  applicant  shall  state 
his  name,  residence,  occupation  and  thq  nature  of  his  interest" 
In  breach  of  this  condition  the  plaintiff  did  not  disclose  the 
nature  of  his  interest ;  but  fraudulently  or  otherwise  wrongfully 
held  himself  out  to  be  the  owner  of  the  goods,  whereas  a  certain 
partnership  called  Broekhuizen  J?  Campbell  were  the  real  owners. 

(b)  By  clause  2  of  the  conditions  of  the  policy  it  was  trUer  alia 
provided  that  "in  case  any  additions  or  alterations  shall  be 
made  in  or  to  any  risk  on  which  an  insurance  has  been  effected, 
on  the  building  itself  or  on  the  goods,  wares  or  merchandise 
deposited  therein  ...  or  if  a  change  in  the  nature  of  the 
occupationeitherof  the  premises  or  of  the  adjacent  premises  .  .  . 
this  policy  shall  be  void,  unless  the  assured  shall  liave  given 
notice  to  the  society.  ..."  In  breach  of  this  condition  the 
plaintiff  omitted  to  give  notice  to  the  defendants  that  the  occupa- 
tion of  the  adjacent  premises  had  become  changed  inasmuch  as 
the  said  adjacent  premises,  being  portion  of  the  same  building  in 
which  the  insured  goods  were,  had  become  some  time  prior  to 
the  fire  and  were  at  the  Ume  of  the  fire  unoccupied,  and  the 
risk  had  by  reason  of  the  said  non-occupation  become  increased. 

(c)  By  clause  11  of  the  conditions  of  the  policy  it  was  inter  alia 
provided  that  "  if  there  appear  to  be  any  fraud,  overcharge, 
imposition  or  misrepresentation  "  the  claimant  shaJl  be  excluded 
from  all  benefit  under  the  policy.    lu  broach  of  this  condition  the 
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plaintiff  fraudulently  misrepresented  the  value  of  the  goods  at 
the  time  of  the  fire,  and  had  fraudulently  overcharged  and 
claimed  in  excess  of  the  true  value  of  the  goods  by  claiming  that 
the  goods  destroyed  were  of  the  value  of  £1670  at  the  time  of 
the  fire  or  ^immediately  anterior  thereto,  whereas  in  fact  the 
value  of  the  said  goods  at  the  time  did  not  exceed  £600,  as  the 
plaintiff  well  knew,  (d)  The  defendants  were  induced  to  issue 
the  said  policy  of  insurance  by  the  false  and  fraudulent  statement 
by  the  plaintiff  that  the  cost  value  of  the  stock  at  the  stock- 
taking in  July,  1904,  was  £1900,  whereas  in  fact  the  cost  value 
of  the  stock  at  that  time  did  not  exceed  £1420,  as  the  plaintiff 
well  knew. 

The  facts  as  also  the  arguments  of  counsel  and  the  cases 
cited  by  them  appear  from  the  judgment  delivered. 

F,  E,  J.  Kraitae  (with  him  /.  vtm  Hoyternxi)  appeared  for  the 
plaintiff. 

J,  W,  Leonard,  K.C.  (with  him  /.  B.  WUliafirvion),  appeared 
for  the  defendants. 

Cur,  (idv,  vidt 

Pmteii  (November  24): — 

Wessels,  J. :  The  plaintiff  is  in  possession  of  a  policy  over 
certain  goods  that  were  situated  in  a  store  at  Zuurfontein. 
The  store  and  goods  were  burnt  down,  and  now  plaintiff*  claims 
the  amount  of  the  policy,  viz.,  £1500.  The  defences  raised  by 
the  insurance  company  are : — 

(1)  That  the  plaintiff  had  no  insurable  interest  in  the  goods. 

(2)  If  he  had  an  insurable  interest  it  did  not  amount  to 

£1600. 

(3)  That  f;he  policy  is  void  inasmuch  as  plaintiff  has  been 

guilty  of  a  breach  of  certain  conditions:  (a)  in  not 
disdosing  his  intei-est,  i.e.  in  holding  himself  out  as 
the  owner  when  the  real  owners  were  Broekhuiyen 
&  (Campbell ;  (6)  in  not  giving  notice  that  the  adjoin- 
ing premises' had  become  vacant;  (c)  in  fraudulently 
making  an  exaggerated  claim ;  (d)  in  making  the 
fraudulent  statdm^t  that  the  goods  were  worth  £1900. 
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From  the  evidence  adduced  before  me  I  find  (1)  that  the 
defendants  have  failed  to  prove  that  the  insured  merchandise 
belonged  to  the  firm  of  Broekhuizen  &  Campbell.  I  find  that 
the  firm  was  dissolved  before  the  policy  was  issued,  and  that  the 
goods  insured  under  the  policy  belonged  to  Mrs.  Littlejohn,  the 
wife  of  the  plaintiff.  (2)  That  the  representation  of  Mr.  Little- 
john,  the  proposer,  that  the  goods  were  worth  £1900  may  have 
been  somewhat  exaggerated,  but  that  it  was  made  bond  fide,  and 
that  the  value  of  the  goods  was  something  between  £1700  and 
£1800.  I  do  not  think  that  the  exact  value  could  be  got  from 
the  books ;  but  I  thtnk  that  the  estimate  of  Mr.  Hays  is  nearer 
the  mark  than  that  of  Mr.  Hine,  and  I  also  think  that  the  possi- 
bility is  that  the  true  value  was  greater  than  the  value  as 
estimated  from  the  books.  (3)  That  the  claim  as  made  was 
never  fraudulent  nor  grossly  excessive,  but  represented  fairly 
the  actual  loss.  (4)  That  the  adjoining  property  was  occupied 
as  a  private  hotel  until  15th  January,  1905.  That  after  that 
it  was  occupied  by  Mr.  Wolf  until  about  the  24th  January. 
That  the  possession  of  the  property  after  that  was  in  Mr. 
Wolfs  trustee,  and  that  it  was  vacant  until  the  occurrence  of 
the  fire.  (5)  That  I  do  not  attach  the  slightest  weight  to  the 
evidence  of  Dalton,  and  when  he  is  contradicted  by  Mr.  or  Mrs. 
lattlejohn  I  accept  their  testimony,  and  not  Dalton  s. 

The  questions  which  I  have  to  decide  are : — 

(1)  Whether  the  plaintiff  had  an  insurable  interest. 

(2)  Whether  if  he  had  an  insurable  interest  he  can  sue  in 

his  own  name. 

(3)  Whether  he  should  have  disclosed  the  fact   that   the 

ownership  in  the  goods  lay  in  his  wife,  and  whether 
his  failure  to  disclose  this  fact  avoids  the  policy. 

(4)  Whether  his  failure  to  disclose  the  fact  that  the  adjoin- 

ing premises  were  left  vacant  avoids  the  policy. 

Inasmuch  as  I  find  that  there  was  no  fraudulently  exaggerated 
daim,  and  that  there  was  na  fraudulent  or  gross  misrepresenta- 
tion as  to  the  value  of  the  goods  at  the  time  of  insurance,  it  is 
not  necessary  for  me  to  decide  what  the  effect  of  such  a  claim  or 
of  such  a  statement  of  value  would  have  been. 

(1)  Had  the  plaintiff  an  insurable  interest?    I  find  that  Mr. 
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littiejohn  wa8  mttrried  oot  of  community  of  property  with  Mrs. 
littlejohn,  and  tliat  the  ownership  in  the  goods  in  the  store  at 
Zunrfontein  lay  with  Mrs.  littlejohn.  The  plaintiff  had,  how- 
ever, the  entire  control  of  the  business,  and  he  was  the  sole 
manage  of  the  concern.  After  her  marriage  witii  plaintiff  Mrs. 
Littlejohn  had  very  little  to  do  with  the  business.  Mrs.  Little- 
john informed  the  merchants  that  Mr.  Littlejohn's  signature  was 
effective  authority.  The  plaintiff  and  Mrs.  Littlejohn  lived  on 
the  profits  of  the  business,  and  what  plaintiff  did  was  for  the 
joint  interest  of  himself  and  his  wife.  Plaintiff  had  possession 
of  the  goods  and  a  free  hand  to  buy  and  sell.  Do  these  facts 
give  the  plaintiff  an  insurable  interest  in  the  goods?  Mr. 
Leonard  contended  that  the  plaintiff  had  no  insurable  interest  in 
the  goods,  because  he  was  not  the  ovmer  and  had  no  estate  in 
them,  nor  was  he  in  the  same  position  as  a  bailee  or  cairier 
inasmuch  as  he  had  no  responsibility  as  over  against  bis  wife. 
The  authorities  show  that  an  insurable  interest  is  9ui  generis^ 
and  does  not  depend  either  upon  a  jus  in  re  or  9b  jus  ad  rem. 
Our  Boman-Dutch  law  books,  as  far  as  I  can  see,  throw  but 
little  light  upon  the  subject,  and  therefore  we  must  have  recourse 
to  English  and  American  decisions. 

Now  the  leading  case  on  insurable  interest  is  Luce^ia  v. 
Cfuuford  ([1802-1806]  R.C.  vol.  13,  p.  150;  3  Bos.  and  P. 
75-106;  6  KR.  625).  In  this  case  the  question  to  be  decided 
was  whether  an  insurance  on  Dutch  ships  seized  before  declara- 
tion of  war  and  effected  by  commissioners  as  agents  for  the  King 
was  good.  This  involved  the  question  whether  the  King  had  an 
insurable  interest  in  these  ships.  If  insurable  interest  meant 
title,  the  King  had  none,  for  ''  if  a  ship  be  taken  by  hostile  force 
the  title  to  that  ship  as  against  foreigners  cannot  be  changed  by 
any  act  of  local  legislation,  but  the  ship  must  be  condemned  in  a 
court  proceeding  according  to  the  law  of  nations  on  rules  binding 
not  only  on  the  subjects  of  the  country  where  the  court  is  held, 
but  on  foreigners  who  are  not  so  "  (per  Lord  Eldon,  RC.  p.  191> 
The  ships  were  seized  prior  to  hostilities,  so  that  the  King's 
possession  was  really  -of  the  nature  of  physical  detention  vi  et 
armis.  When  hostilities  commenced  the  ships  were  declared 
lawful  prize,  but  as  the  insurance  was  effected  prior  to  the 
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declaration  of  hostilities  it  was  effected  upon  property  in  which 
the  King  had  no  title,  hut  of  which  he  had  physical  detention  vi 
et  ormts*  Becaose,  however,  there  was  a  probability  that  the 
Kinjfs  physical  detention  would  upon  the  declaration  of  war 
be  changed  to  a  right  of  ownership,  it  was  held  by  the  House  of 
Lords  that  the  King  had  an  insurable  interest  in  the  ships. 

Chambbe,  J.  (B.C.  p.  177),  dtes  the  case  of  Fitzgerald  v, 
Pole  to  show  that  it  had  been  determined  by  Lord  Willbs  that 
want  of  property  was  not  enough  to  prove  that  there  was  no 
insurable  interest,  and  says:  ''That  a  roan  must  somehow  or 
other  be  interested  in  the  preservation  of  the  subject-matter 
exposed  to  perils  follows  from  the  nature  of  the  contract,  .  .  . 
but  to  confine  it  to  the  protection  of  the  interest  which  arises 
out  of  property  is  adding  a  'restriction  to  the  contract  which 
does  not  arise  out  of  its  nature.  ...  A  man  is  interested  in  a 
thing  to  whom  advantage  may  arise  or  prejudice  happen  from 
the  circumstances  which  may  attend  it ;  in  gtcantom  mea  vnter- 
fwU,  i.e.  quAinttim  rrMU  obeet  quantumque  lu>erari  potui  (D,  46, 
8^  18)— ('  To  be  interested  in  the  preservation  of  a  thing  is  to  be 
so  circumstanced  with  respect  to  it  as  to  have  benefit  from  its 
existence,  prejudice  from  its  destruction').  On  these  grounds  it 
seems  to  me  that  the  contract  of  marine  insurance  may  extend 
to.  protect  every  kind  of  interest  that  may  subsist  in  or  be  de« 
pendent  upon  things  exposed  to  the  dangers  to  which  maritime 
adventures  are  subjected;  and  I  am  not  aware  that  by  the  laws 
of  this  country  it  has  been  reduced  within  narrower  limits.'' 

In  the  American  case  Ttrtde  Insurance  Co.  v.  Barradiff  (46 
Amer.  Bep.  792)  the  question  of  the  insurable  interest  which  a 
husband  has  in  the  property  of  his  wife  was  fuUy  discussed;  and 
though  the  American  law  as  to  the  relation  of  a  husband  to  the 
property  of  his  wife  differs  from  ours,  the  decision  goes  to  show 
that  insurable  interest  is  not  based  on  legal  or  equitable  title. 
After  commenting  upon  the  case  of  Lucena  v.  Crauford  the 
American  court  said:  "Other  excerpts  from  the  opipion  of  the 
learned  judges  in  this  cause  might  readily  be  made  showing  that 
an  insurable .  interest  is  a  much  broader  thing  than  title  either 
legal  or  equitable,  but  the  judgment  itself  sufficea  If  it  be  said 
that  this  was  a  maritime  insurance,  it  is  also  true  that  there  is 
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no  distinctioTi  betneen  marine  and  fire  policiea  as  to  the  kind  of 
decree  of  interest  necessary  to  constitute  the  basis  of  tlie  policy.'* 

Judge  Story  in  Hancox  v.  Fisldng  Insurance  Co.  (3  U.S. 
Circ.  Ct.  p.  132)  said :  '*  An  insurable  interest  is  sv,i  generis,  and 
peculiar  in  its  texture  and  operation.  It  sometimes  exists  where 
tliere  is  not  any  present  property  orjibs  in  re  or  jus  ad  rem" 

In  Hooper  v.  Robinson  (98  U.S.  528)  it  was  said :  "  Injury 
froni  its  loss  or  benefit  front  its  pi^eservatuyii  to  accrue  to  the 
assured  may  be  sujficient,  and  a  contingent  interest  thus  arising 
may  be  made  the  subject  of  the  policy." 

It  is  only  by  placing  it  so  wide  that  insurers  may  reinsure 
property  they  have  once  insured,  for  they  have  neither  a  J o^  in 
re  nor  a  jas  ad  rem  in  such  property.  Yet  that  such  reinsurance 
gives  right  to  a  valid  claim  is  well  known.  "A  contract  to 
insure,"  says  Porter  (p.  290),  "gives  the  insurer  an  insurable 
interest  which  will  support  a  reinsurance  to  the  full  amount  of 
his  liability  on  tlie  original  policy."  Porter  (p.  75)  quotes  an 
American  case  where  it  was  held  that  a  right  to  royalty  from 
a  manufacturing  business  gives  an  insurable  interest  in  the 
factory. 

In  Canada  it  w«is  held  according  to  Porter  (p.  73)  that  the 
purchaser  of  barrels  of  oil  not  yet  actually  identified  and 
separated  from  the  other  barrels  of  oil  stored  in  the  same  place 
has  an  insurable  interest  in  the  number  of  barrels  he  has  bought. 
Here  the  purchaser  had  neither  a  jus  in  re  in  the  oil  nor  even 
wfius  he  subjected  to  a  periculuni  rei  venditae. 

In  the  case  of  Gcnilston  v.  Royal  (I  F.  &  F.  276)  the  English 
court  decided  that  a  husband  has  an  insurable  interest  in 
property  settled  to  his  wife's  separate  use,  they  residing 
tog(^ther  and  sharing  in  the  use  of  the  property.  Now  although 
the  English  law  relating  to  husband  and  wife  differs  materially 
from  ours,  this  case  shows  that  a  husband  has  an  insurable 
interest  in  his  wife's  property  oven  though  he  has  no  legal 
estate  in  that  property. 

The  principle  to  be  deduced  from  these  cases  appears  to  be 
this :  If  the  insurer  can  show  that  he  stands  to  lose  something 
of  an  appn^ciable  commercial  value  by  the  destruction  of  the 
thing  insured,  then  t^ven  though  he  has  neither  &jus  in  re  nor  a 
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jiLs  ad  rem  to  the  thing  insared  his  interest  will  be  an  insurable 
one. 

In  Inglis  v.  Stock  (12  Q.B.D.  671)  Lord  Esher  said  that  it  is 
the  duty  of  a  court  to  lean  in  favour  of  an  insurable  interest  if 
possible,  "  for  after  the  underwriters  have  received  the  premium 
the  objection  that  there  was  no  insurable  interest  is  often  as 
nearly  as  possible  a  technical  objection,  and  one  which  has  no 
real  merit  as  between  assured  and  insurer." 

Applying  these  principles,  I  ask  myself  the  question  whether 
tlie  husband  was  in  a  worse  position  after  his  wife's  property 
insured  by  him  had  been  burnt,  and  whether  he  has  suffered  lass 
thereby.  He  was  the  manager  of  the  property,  it  was  almost 
entirely  under  his  control,  and  from  the  profits  he  and  his  wife 
carried  on  the  joint  household.  It  is  to  his  interest  that  the 
property  should  be  replaced  exactly  as  it  was  before  Ihe  fire. 
In  the  words  of  Chambre,  J.,  he  is  interested  in  the  preserva- 
tion of  the  property  because  he  has  a  benefit  from  its  existence 
and  a  prejudice  from  its  destruction.  It  is  to  his  interest  that 
the  business  should  be  conducted  in  the  future  as  it  has  been  in 
the  past,  and  therefore  I  think  he  must  be  held  to  have  had  an 
insurable  interest  in  the  goods  insured  by  him. 

(2)  The  next  question  is  whether  the  plaintiff,  having  an 
insurable  inter&st,  can  sue  in  his  own  name,  or  whether  the 
action  should  have  been  brought  by  Mrs.  Littlejohn.  It  is  clear 
that  the  proposer  did  not  insure  ex  facie  the  proposal  as  the 
agent  of  his  wife.  He  insured  in  his  own  name.  As  he  had  an 
insurable  interest,  he  was  entitled  to  insure  that  interest.  The 
insurance  of  his  interest  is  a  matter  with  which  his  wife  has 
nothing  to  do.  If  a  husband  has  an  insurable  interest  it  would 
be  illogical  to  require  him  to  have  the  consent  of  his  wife.  If 
he  need  not  have  the  consent  of  his  wife  to  insure,  and  if  he 
insured  for  his  own  pecuniary  advantage,  it  seems  to  me  illogical 
to  say  that  he  cannot  at  his  own  discretion  recover  the  money 
in  his  own  name  from  the  insurance  company.  The  rights  which 
the  wife  may  or  may  not  have  to  the  money  when  recovered  is 
a  res  inter  alios  acto  as  far  as  the  insurance  company  is  con- 
cerned. This  action  appears  to  me  therefore  to  have  been 
rightly  brought  by  Mr.  Littlejohn  in  his  own  name. 
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(3)  Wa8  it  the  daty  of  the  plaintiff  to  have  diadoaed  the  iaet 
that  the  ownership  in  the  goods  insured  lay  with  Mrs.  Littlejohn? 
It  is  tme  that  the  completed  policy  as  issued  (clause  1)  requires 
that  the  interest  of  the  assured  should  be  disclosed;  but  this 
policy  was  given  by  the  defendant  company  after  it  asked  and 
obtained  certain  infonpation  from  the  proposer.  The  plaintiff 
claims  that  he  did  inform  the  company's  agent  that  the  owner- 
ship in  the  goods  belonged  to  his  wife.  He  says  he  distinctly 
informed  Mr.  Handfield,  the  clerk  who  took  down  his  answers, 
of  this  fact  Mr.  van  Leggelo,  who  was  present,  bears  this  out. 
On  the  other  hand,  Mr.  Handfield  is  quite  positive  that  he  was 
not  told  that  the  goods  belonged  to  Mrs.  Littlejohn.  Now  the 
written  proposal  signed  by  Mr.  Littlejohn  makes  no  mention  of 
the  ownership  of  the  goods.  There  is  no  question  in  the  proposal 
form  which  refers  to  the  ownership  of  the  merchandise.  Under 
these  circumstances  it  appears  to  me  safer  to  consider  the  parties 
bound  by  the  written  proposal  alone,  and  to  hold  that  the  plain- 
tiff has  not  proved  that  he  informed  Handfield  of  the  &ct  that 
Mrs.  Littlejohn  was  the  ovmer  of  the  goods.  I  think  the  possi- 
bility is  that  Mr.  Littlejohn  and  Mr.  van  Leggelo  discussed  the 
ownership  of  the  goods  between  themselves,  but  not  in  the 
presence  of  Mr.  Handfield  There  is  no  question  in  the  proposal 
form  as  to  the  ownership  of  the  goods.  I  do  not  think,  Uiere- 
fore,  that  this  question  wasasked  of  the  plaintiff,  nor  do  I  think 
he  volunteered  the  information.  As  this  question  does  not 
appear  in  the  form  signed  by  Mr.  littlejohn,  I  do  not  think  it 
was  considered  by  the  company  as  a  material  matter  to  be 
informed  upon.  All  that  the  company  asked  of  Mr.  Littlejohn 
was  whether  he  was  the  proposer,  what  the  nature  of  the  goods 
were,  where  they  were  situated,  the  oecupier^9  name  and  the 
trade  carried  on  on  the  prenuse&  The  other  questions  as  to 
how  the  books  were  kept,  &c,  wei^  all  answered  with  sufficient 
accuracy  by  the  proposer.  Mr.  Leonard  contends  that  the  Court 
should  regard  the  whole  tenor  of  the  proposal  form,  and  infer 
from  it  that  the  proposer  in  his  answers  has  practically  asserted 
that  he  is  the  owner.  Now  there  is  nothing  clearer  from  the  de- 
cisions of  the  English  and  American  courts  than  that  the  contract 
of  insurance  has  to  be  construed,  where  any  doubt  exists,  rather 
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against  the  insurer  than  the  insured.  The  reason  for  this  is 
that  the  policy  is  prepared  by  the  insurer  and  handed  by  him  to 
the  insured,  llio  language  of  the  policy  is  the  language  of  the 
company. 

Insurance  policies  are  crowded  witli  so  many  onerous  con- 
ditions that  it  lias  often  been  a  matter  of  surprise  to  me  that 
the  insured  ever  recover  anything  from  the  insurer.  The  vigi- 
lance that  is  exacted  from  an  insured  is  somethy[ig  phenomenal. 
There  are  very  few  policies  in  which  some  trivial  condition  has 
not  at  some  time  or  other  been  overlooked  by  an  insured.  It  is 
true  that  as  a  rule  insurance  companies  do  not  avail  themselves 
of  the  breaches  of  insignificant  conditions,  yet  the  fact  remains 
that  they  can  if  they  choose.  These  are  the  reasons. why  law 
courts  have  always  been  more  indulgent  to  the  insured  than  to 
the  insurer.  If  the  insurer  wishes  to  exact  his  pound  of  flesh 
the  courts  will  hold  him  strictly  to  his  bond ;  see  Anderson  v. 
Fitzgerald  (4  H.L.C.  484);  Frost's  Works  v.  MiUer's  Inswrance 
(5  Amer.  Rep.  846). 

If  then  the  proposer  has  been  asked  no  direct  question  about 
the  ownership  of  the  property  it  must  be  considered  that  the 
insurance  company  has  not  required  that  information  as  a  con- 
dition precedent  to  the  validity  of  the  policy.  The  proposal 
form  contains  all  that  the  insurer  requires  to  know  preliminary 
to  issuing  a  policy,  and  if  questions  therein  are  honestly  answered 
and  a  policy  issued  the  insurer  cannot  afterwards  say  that  the 
insured  has  not  sufficiently  declared  his  interest  in  the  goods  or 
property  which  he  has  insured.  It  must  be  considered  under 
such  circumstances  that  the  insurer  has  waived  the  necessity  of 
requiring  fuller  information  about  the  nature  of  the  interest  of 
the  insured  in  the  property. 

For  the  above  reasons  I  do  not  think  that  the  defendants  are 
entitled  to  say  that  the  policy  is  void  because  the  plaintiff,  who 
had  an  insurable  interest  in  the  merchandise,  did  not  declare  in 
whom  lay  the  ownership  of  the  goods. 

But  then  it  has  been  said  that  the  plaintiff  led  the  insurance 
company  to  believe,  that  he  was  the  occupier  and  therefore  the 
owner.  Even  if  he  did  say  he  was  the  occupier  (which  he  does 
not),  it  does  not  follow  that  he  therefore  led  the  defendants  to 
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believe  that  he  was  the  owner.  Can  he  be  said  to  have  been  the 
occupier  ?  For  the  purposes  of  this  policy  I  think  he  can.  He 
had  possession  of  the  goods  in  the  "store,  he  had  full  power  to 
deal  with  tliem  as  he  thought  fit,  and  he  was  dealing  with  these 
goods  as  much  for  his  own  benefit  as  for  that  of  his  wife.  He 
was  therefore  as  much  the  occupier  of  the  store  as  his  wife  was. 
The  case,  however,  which  the  defendants  made  upon  the  pleadings 
is  not  that  he  acted  wrongfully  or  fraudulently  in  declaring  him- 
self the  occupier,  but  that  he  acted  wrongfully  and  fraudulently- 
in  not  disclasing  that  the  goods  belonged  to  a  certain  partnership 
of  Broekhuizen  &  Campbell,  who,  the  defendants  alleged,  were 
the  real  owners.  This  the  defendants  have  wholly  failed  to 
prove,  for,  as  I  have  said  above,  I  accept  the  testimony  of 
plaintiff  and  his  wife  that  this  partnership  was  dissolved  before 
the  insurance  was  effected.  Defendants'  case  is  that  plaintiff 
had  no  interest  in  the  goods,  because  they  belonged  to  a  partner- 
ship of  which  he  was  not  a  member.  The  fact,  therefore,  that 
plaintiff  did  not  declare  that  the  goods  belonged  to  his  wife  is 
not  raised  on  the  pleadings,  and  in  the  defence  that  was  raised 
the  defendant  has  wholly  failed. 

(4)  The  next  question  is  whether  the  policy  has  been  rendered 
void  for  want  of  notice  to  the  company  that  the  adjoining  pre- 
mises were  vacant  during  the  months  of  January  and  February 
of  1905.  It  is  a  condition  of  the  policy  that  any  addition  or 
alteration  of  the  risk  will  render  the  policy  void,  and  one  of  the 
ways  in  which  such  addition  or  alteration  of  the  risk  may  occur 
is  by  not  giving  notice  of  "  a  change  in  the  nature  of  the  occu- 
pation either  of  the  premises  or  of  the  adjacent  premises."  Does 
this  mean  that  if  the  adjoining  premises  become  vacant  the 
policy-holder  must  give  notice  of  that  fact  ?  In  other  words,  is 
vacancy  a  change  in  the  nature  of  the  occupation  ? 

In  tlie  case  of  an  insurance  of  buildings  there  is  no  addition 
or  alteration  of  the  risk  unless  the  building  has  been  vacant  for 
more  than  two  months.  .  It  would  therefore  appear  that  vacancy 
in  itself  is  not  an  increase  or  alteration  of  the  risk,  and  that  it 
only  becomes  so  in  the  case  of  buildings  if  the  vacancy  is  more 
than  two  months.  It  is  diflScult  to  see  therefore  why  in  the  case 
of  an  insurance  on  merchandise  the  vacancy  of  adjoining  pre- 
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niises  fthould  immediately  operate  as  an  addition  or  alteration  of 
the  risk.     Mr.  Leonard  says  we  need  not  inquire  why;   it  is 
flufBcient  answer  that  the  parties  ao  contracted.    To  that  Mr. 
Krauf^e  answers  that  it  is  not  clear  thtft  vacancy  is  a  change  in 
the.  nature  of  the  occupation  of  the  premises.     If  the  defendant 
company   liad  wished    for .  notice  of   vacancy   it   should   have 
specially  stipulated  to  that  effect,  as  it  did  in  the  case  of  an  in- 
surance on  buildings.     In  other  words,  that  h€^e  also  the  rule 
should   apply   that  the   contract  must   be  strictly   interpreted 
against  the  insurer.     In  support  of  his  view  ho  has  referred  me 
to  the  American  case  of  Somerset  County  Mutual  Fire  Intninince 
V.  i7wii;.  (mentioned,  on  p.  26  of  Ruling  Cases,  vol.  14).     I  have 
obtained  from  Pretoria  the  full  report  (56  Amer.  Rep.  807),  and 
I  find  it  bears  out  Mr.  Krauze's  contention.     In  that  ca^e  a 
building  was  insured,  and  the  policy  contained  a  condition  that 
it  would  be  void  unless  notice  were  given  "  of  any  change  made 
as  to  tenants  or  occupancy."     The  premises  Ixicame  unoccupied. 
There. was  no  alteration  or  change  of   use  after  the  date  of 
insurance.     The  court  said :  "  Perhaps  the  risk   was  increased 
when  the  house  became  tenantless,  but  it  w^as  not  agreed  that 
the  policy  should  cease  when  use  or  occupancy  of  the  premises 
ceased/'     When  the  property  became  vacant  the  court  found  that 
there  was  no  change  in  the  occupancy.     It  is  true  that  this  case 
was  not  an  insurance  on  goods,  but  an  insurance  of  a  building; 
but  I  cannot  see  how  logically  the  two  can  be  distinguished.     If 
vacancy  is  no  change  of  occupancy  in  the  case  of  a  building 
insured,  I  fail  to  see  how  it  can  be  a  change  in  the  case  of  the 
occupation  of  adjoining  premises.     This  Court  is  not  bound  by 
the  decision,  for  the  decision  is  one  of  the  Supreme  Court  of 
Pennsylvania.     At  the  same  time  it  was  an  appeal  to  the  court 
of  last  resort  of  the  State  of  Pennsylvania,  and  that  court  upheld 
in  this  respect  the  judgment  of  the  lower  court.     I  admit  that  I 
had  grave  doubts  whether  this  view  was  correct,  and  whether 
vacancy  is  not  really  a  change  in  the  nature  of  the  occupation, 
but  as  this  very  clause  in  a  policy  has  received  judicial  interpre- 
tation in  an  American  court  of  high  authority  I  should  feel  great 
diffidence  in  taking  another  view. 

The  American  courts  have  had  a  great  experience  in  insur- 
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ance  cases,  and  even  English  texi-book  writers  on  insamnoe  of 
wide  reputation,  snch  as  Porter,  are  oonstantiiy  citing  American 
cases  with  approval.  The  editors  ot  Rulirhg  Ckisea  cite  this  case 
apparently  with  approval,  so  that  any  judge  sitting  in  this  Court 
must  have,  to  say  the  least  of  it,  a  doubt  in  his  own  mind  whether 
this  interpretation  is  not  the  right  one.  Now,  as  I  have  shown 
above,  it  is  an  accepted  principle  of  insurance  law  that  policies  of 
insurance  must  be  interpreted  against  the  company.  No  ether 
case  has  been  quoted  to  me  expressing  a  different  view  either 
from  the  South  African  courts,  the  English  courts  or  indeed  from 
any  other  court  I  feel  therefore  constrained  sitting  here  as  a 
single  judge  to  adopt  the  view  of  the  Supreme  Court  of  Penur. 
sylvania,  and  to  hold  that  vacancy  was  not  contemplated  as  snch 
a  change  of  occupation  that  it  required  notice  from  the  insured 
to  the  insurer.  There  must  therefore  be  judgment  tat  the  plain- 
tiff as  prayed  for  with  costs. 

Plaintiff's  Attorneys:  Rooffi  A  Savory;  Defendants'  Attor- 
neys :  Steytier,  Beyers  A  ^Orimmer. 


DAVIS  V.  MORRIS. 

1905.    Nave^nber  21,  22  and  24.    WESSEU3,  J. 

Landlord  and  ienani. — Lease, — Leemn't  failure  io  deliver  poeseenon  oj 
premiieesdue  to  aei  ofUeeee, — Ikanagea. 

Where  the  feulure  of  a  lessor  to  deliver  possession  of  the  premises  by 
the  day  specified  in  the  agreement  of  lease  was  due  to  the  execu- 
tion of  certain  alterations  efibcted  at  the  request  of  the  leasee 
after  the  lease  was  entered  into,  Held^  that  the  lessor  was  not 
liable  in  damages  tor  such  default. 

This  w&s'  an  action  for  the  recovery  j}t  £1000  as  and  for 
damages  alleged  tp  have  been  sustained  by  the  plaintiff  by 
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reaaoyi  of  the  failare  on  the  part  of  the  defendant  to  deliver 
within  the  speeiiied  time  certain  premiaea  which  had  been  let  to 
the  plaintiff 

The  defendant  pleaded  that  the  delay,  if  any,  in  delivering 
poaaeaaion  of  the  premiaea  waa  dne  to  the  exeeation  of  variona 
alterationa  to  the  premiaiBa  which  had  been  effected  at  the  reqneat 
of  the  plaintiff  after  the  leaae  waa  entered  inta 

The  facta  appear  from  the  judgment  delivered/ 

F.  E.  T.  Krauae  (with  him  Manfred  NaUum)  appeared  for 
the  plaintiff. 

0.  F.  StaUard  (with  him  8atd  Solonwn)  appeared  for  the 
defendant. 

Cw.  adv.  vulL 

Poetea  (November  24)  :— 

Wkbhels,  J. :  In  thia  caae  the  plaintiff  anea  th^  defendant  for 
damagea  on  account  of  a  breach  of  contract  The  facta  are 
theae:  Sometime  before  the  10th  March,  1905,  the  defendant 
had  atarted  building  aome  premiaea  at  Bokaburg.  When  the 
building  had  reached  baaement  height  plaintiff  and  defendant 
entered  into  a  contract  in  which  the  latter  let  td  the  former 
theae  premiaea  when  completed  according  to  a  jAan  agreed  upon 
aa  from  the  lat  July,  1905.  On  the  aame  day,  but  after  the 
completion  of  the  leaae,  the  plaintiff  began  to  aak  the  defendant 
to  make  alterationa  in  the  plan.  During  the  montha  of  April 
and  May  he  requeated  other  alterationa,  and  the  defendant 
acceded  to  hia  requeat  A  plan  waa  made  at  the  requeat  of 
plaintiff  which  ahowed  the  alterationa  auggeated  by  the  plain- 
tiff, and  for  which  he  and  not  the  defendant  paid  the  architectv 
The  building  waa  not  ready  on  the  lat  July,  and  waa  not  fit 
for  occupation  during  that  month.  It  waa,  however,  occupied 
by  the  cessionary  of  the  plaintiff  in  the  month  of  Auguat. 

The  first  queation  to  determine  ia  whether  the  delay  waa 
cauaed  by  the  alterationa  auggeated  by  the  plaintiff  On  that 
acore  I  have  no  doubt  whatever.  The  very  beat  witneaaea  on 
thia  point  are  the  architecta  and  buildera  who  planned  and  put 
up  the  building.     Their  evidence  might  be  biaaaed  if  they  have 
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any  interest  in  the  matter;  but  at)  the  defendant  could  sever 
Rucceed  againnt  the  builders  they  can  have  no  particular  bias  in 
this  case.  The  architect  tells  us  the  alterations  were  stiuctural 
and  that  they  will  account  for  the  delay.  But  for  these  altera- 
tions the  building  would  have  been  completed  by  th^  Ist  July. 
It  is  true  Mr.  Harris,  an  architect  called  by  the  plaintiff,  does  not 
think  that  these  alterations  should  have  caused  the  delay ;  but 
he  is  candid  enough  to  say  that  if  Mr.  Campbell,  defendant's 
architect,  declares  that  these  alterations  did  cause  the  delay 
he  would  not  like  to  differ.  Mr.  Harris  admits  that  they  would 
have  caused  some  delay,  though  he  does  not  think  a  month's 
delay  reasonable.  Well,  I  prefer  to  accept  the  evidence  of  the 
men  actually  engaged  on  the  work  rather  than  the  mere  ex 
ccU/iedra  opinion  of  Mr.  Harris.  I  find  therefore  that  the 
alterations  proposed  by  Mr.  Davis  did  cause  the  extra  delay. 
That  being  so,  I  have  to  decide  whether  he  is  entitled  to  demand 
damages  for  non-delivery  of  the  building  on  the  1st  July.  It 
certainly  would  not  be  reasonable  to  allow  him  to  claim  damages, 
thodgh  if  the  law  is  on  his  side  I  should  hold  him  entitled  to  his 
damages.  But  is  the  law  on  his  side  ?  No  doubt  it  is  true  that 
if  a  lessor  engages  to  put  a  lessee  in  possession  on  a  certain  date 
he  must  do  so  or  pay  the  damages  suffered.  So  also  if  a  builder 
contracts  to  perform  his  work  within  a  certain  time  and  to 
deliver  the  building  on  a  certain  day,  and  he  fails  to  do  so>  he 
must  pay  the  stipulated  damages,  if  damage  has  been  suffered. 
But  if  there  are  alterations  made  to  the  original  plans  at  the 
instance  of  the  owner,  then  the  rigid  rule  of  the  law  is  modified 
and  the  builder  is  entitled  to  say  to  the  owner,  ''The  original 
agreement  has  been  modified,  and  you  can  no  longer  insist  on  my 
delivering  possession  on  the  day  agreed  upon." 

This  is  clear  law,  and  is  stated  very  tersely  by  Li>PES,  L.J.,  in 
Dodd  V.  Churton  {[1897]  Q.B.D.  567) :  "  It  is  a  well-ascertained 
rule  of  law  that  where  the  failure  of  a  contractor  to  complete  the 
work  by  the  specified  day  has  been  brought  about  by  the  act  of 
the  other  party  to  the  contract,  he  is  exonerated  from  the 
performance  of  the  contract  by  that  date,  which  has  been  thus 
i-endered  impossible."  If  that  is  so  in  the  case  of  a  builder  and 
con  tract  or,  I  fail  to  see  why  the  same  rule  of  law  should  not 
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apply-  to  the  case  of  a  lessee  who  is  not  having  a  completed 
building,  but  who,  aware  of  the  building  contract  and  aware  that 
the  building  has  to  be  constructed  upon  a  certain  plan,  for  his 
own  benefit  requires  the  lessor  to  make  such  alterations  as  will 
necessarily  cause  a  delay  in  the  completion  beyond  the  stipulated 
time.  Whether  we  base  the  lessor's  exemption  upon  the  principle 
that  the  delay  has  in  fact  been  brought  about  by  the  act  of  the 
lessee,  op  upon  an  implied  contract  that  such  delay  as  is  caused 
by  the  alterations  is  to  be  taken  into  account  in  determining  the 
true  date  for  delivery  of  possession,  is  immaterial. 

Mr.  Krause  contends  that  if  the  lessor  thought  that  be  could 
not  deliver  by  the  Ist  July  he  ought  to  have  made  a  special 
agreement  to  that  efiect.  I  do  not  think  thait  this  is  the  correct 
view,  Mid  it  certainl}*  is  not  in  accordance  with  the  principle 
enunciated  in  Dodd  v.  Churton.  In  Jones  v.  St,  John's  €Mtge 
(LuR.  6  Q.B.  115),  the  contractor  specially  stipulated  that  he 
would  deliver  by  a  specified  day  notwithstanding  any  alterations 
the  owner  might  require,  and  the  court  held  that  he  was  bound 
to  deliver  on  account  of  the  special  stipulation.  Had  no  such 
special  condition  existed  the  builder  would  not  have  been  bound 
to  deliver -on  the  specified  date.  So  in  this  case  if  the  lessor 
had  specially  stipulated  that  notwithstanding  the  alterations  he 
would  give  poaooosioti  on  the  1st  July,  he  would  have  been  bound 
fay  hill  agreenent ;  but  as  the  lessor  did  not  do  so,  the  parties  must 
be  held  to  have  impliedly  agreed  that  the  lessor  sliall  not  be 
bonlBd  io  give  possessicm  on  the  1st  July  if  the  alterations  made 
at  tbe  lessee's  request  caused  such  delay  as  to  make  delivery  to 
him  on  that  day  impossible. 

The  next  point  is  whether  the  plaintiff  is  entitled  to  dami^es 
even  if  defendant  was  bound  to  deliver  on  the  Int  July.  It  is  a 
principle  of  our  law  that  a  breach  of  contract  by  one  party  does 
not  per  se  entitle  the  other  to  damages.  Plaintiff'  must  show  to 
the  Court  that  he  has  really  sustained  a  loss  through  the  breach 
of  the  contract.  The  damages  must  not  be  fictitious ;  they  must 
be  real,  and  they  must  have  been  suffered  by  the  party  claiming 
them.  Now  in  this  case  the  plaintiff  ceded  all  his  right  and  title 
in  the  lease  to  the  Grand  Hotels  Co.  on  the  18th  July.  Of  this 
company  he  was  a  director,  and  the  cession  contains  no  condition 
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or  reservation.  If  then  he  is  entitled  to  any  damages  he  is  only 
entitled  to  such  damages  as  he  has  suffered  from  the  Ist  Jnly  to 
the  18th.  It  is  true  a  smumons  has  been  taken  out  against  the 
plaintiff  by  the  Grand  Hotels  Co.  No  appearance  was  entered 
and  nothing  further  was  done,  and  I  am  perfectly  satisfied  from 
the  evidence  that  this  summons  was  a  blind,  and  issued  at  the 
instance  of  the  plaintiff  in  the  present  case  in  an  attempt  to 
increase  his  damages.  Before  the  plaintiff  can  succeed,  he  must 
show  me  that  he  has  honestly  suffered  a  loss  by  not  getting 
possession  on  the  1st  July.  This  he  has  &iled  to  do.  It  is 
quite  dear  from  Thornton's  evidence  that  plaintiff  had  no  money 
to  run  the  hotel,  and  if  he  had  had  the  money  he  would  not 
have  run  the  hotel  better  than  the  company  has  done.  He  had 
no  experience  at  that  time  of  hotel  business,  and  the  hotel  was 
run  by  him  as  one  of  the  two  directors  of  the  company.  This 
hotel  was  run  at  a  loss  from  the  veiy  star^  and  from  the  ac- 
counts for  three  months  it  is  quite  dear  that  there  was  a  con- 
tdderable  monthly  loss  on  the  hotel  business.  I  accept  the'figures 
of  Mr.  Hubbard  as  giving  a  true  account  of  the  books,  and  the 
account  presented  to  the  Court  by  Mr.  Nod  I  reject  as  wholly 
untrustworthy.  It  is  also  dear  from  Mr.  Davis's  own  letter  to 
the  defendant  that  he  was  not  prepared  to  take  possession  of  any 
part  of  the  hotel  until  the  14th  July.  I  have  therefore  come  to 
the  condusion  that  plaintifl*s  claim  for  danujkges  is  not  an  honest 
one.  On  both  the  above  grounds  the  plaintiff  has  failed,  and 
thero  must  therefore  be  judgment  for  the  defendant  with  costs. 

Plaintiff's  AVbomey:  Adam  Alexander;  Defendant's  Attor- 
ney :  T.  A.  Irving. 


END  OF  VOL.  FOR  1905. 
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